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BEARINGS  BEFORE  THE  COMMITTEE  ON  INTERSTATE  AND  FOR- 
EIGN COMMERCE  OP  THE  HOUSE  OF  REPRESENTATIVES  ON 
THE  PROPOSED  ENLARGEMENT  OF  THE  POWERS  OF  TM 
INTERSTATE  COMMERCE  COMMISSION. 


Friday,  December  9^  190^. 

The  committee  met  at  11  o'clock  a.  m.,  Hon.  W.  P.  Hepburn  in  the 
chair. 

STATEMENT  OF  MB.  E.  P.  BACOH. 


Mr.  Bagon.  Mr.  Chairman  and  gentlemen  of  the  committee 

The  Chairman.  Mr.  Bacon. 

Mr.  Bagon.  I  appear  before  you  in  behalf  of  the  commercial  organ- 
izations  of  the  country  representing  various  branches  of  trade  and  of 
industry,  to  the  number  of  424,  of  the  committee  representing  which 
I  have  the  honor  to  be  chairman,  for  the  purpose  of  urging  &at  the 
legislation  which  has  been  before  Congress  for  so  long  a  time,  the 
amendment  of  the  interstate-commerce  act  for  the  purpose  of  giving 
it  effectiveness  by  enlarging  the  powers  of  the  Interstate  Commerce 
Commission,  be  expedited  to  the  utmost  possible  extent.  The  legisla- 
tion has  now  been  oef ore  Congress  for  five  years,  having  first  come 
through  the  bill  known  as  the  Cullom  bill,  which  was  introduced  in 
December,  1899,  and  failed  of  passage.  That  was  a  Senate  bill  and 
was  reported  to  the  Senate  adversely  by  a  majority  of  1,  and  failed 
of  action  in  that  Congress.  In  the  next  Congress  the  committee  which 
I  represent  secured  tne  introduction  of  a  modified  bill. 

I  will  sav  in  the  first  place  that  this  committee  advocated  the  passage 
of  the  Callom  bill  dunng  that  Congress,  but  in  the  next  session  a 
modified  bill  was  presented,  in  view  of  the  fact  that  a  number  of  the 
provisions  of  tlie  Cullom  bill  were  seriously  objected  to  by  one  and 
another. 

The  Chairman.  Let  me  interrupt  you.  The  bill  that  you  referred 
to  as  the  Cullom  bill  was  the  one  tnat  contained  the  provision  author- 
mns  pooling? 

Mr.  Bagon.  That  did  not  contain  any  provision  authorizing  pooling. 
I  will  come,  very  shoiHy,  to  the  bill  that  did  contain  that.  The 
Mil  that  succeeded  that,  which  was  advocated  by  this  committee,  was 
known  as  the  Nelson-Corliss  bill,  and  it  contained  less  than  half  of  the 
provisions  previously  contained. 

Mr.  RiCHABDSON.  The  Nelson-Corliss  bill  ? 
^  Mr.  Bacon.  The  Nelson-Corliss  bill,  introduced  in  the  Senate  by 
Senator  Nelson  and  by  Mr.  Corliss  in  the  House,  he  being  a  member 
of  ibis  committee  at  that  time.  That  contained  less  than  half  of  the  pro- 
mons  contained  in  the  other.     At  the  same  time  the  Elkins  bill  was 
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introduced  in  the  Senate.  That  was  in  1901,  the  first  senision  of  the 
Fifty-seventh  Congre»s,  that  hill  having  lieen  prepared  directlv  and 
drawn  personally  by  the  .general  counKel  of  the  Pennsylvania  Raifroad, 
Mr.  Logan,  who  is  now  dead.  That  hill,  together  with  the  Nelson- 
Corliss  Dili,  was  before  the  Senate  at  the  same  time,  and  a  duplicate 
of  that  bill  was  subsequently  introduced  in  the  House  in  the  latter  part 
of  the  same  session  of  Congress.  That  bill  contained  a  pooling  clause, 
and  it  was  before  the  Senate  during  that  Congress,  and  the  final  result 
was  that  simply  one  section  of  that  bill  was  reported,  with  some  modi- 
fication, which  was  passed,  and  which  is  known  as  the  Elkins  act,  which 
proyided  extreme  penalties  for  the  violation  of  the  prohibitions  of  the 
interstate-commerce  act  against  individual  discriminations. 

Mr.  EsGH.  What  kind  of  discriminations? 

Mr.  Bacon.  Individual  discriminations — discriminations  between  in- 
dividuals and  corporations.  But  it  had  no  bearing  whatever  upon  dis- 
criminations between  localities  or  between  different  descriptions  of 
traffic.  That  portion  of  the  bill  was  passed  and  has  been  productive 
of  immense  good.  It  has  been  surpnsing,  in  fact,  to  me  to  what  an 
extent  that  bill  has  been  complied  with  by  the  transpoitation  compa- 
nies, and  in  fact  our  committee  has  been  unable  to  trace  anv  violation 
of  that  bill  of  any  consequence.  There  have  been  some  devices  for 
defeating  it  by  the  establishment  of  side  tracks,  which  are  called  rail- 
roads, so  that  on  a  division  with  the  railroads  they  ^et  an  undue  pro- 
portion, and  by  that  means  obtaining  personal  discrimmations,  personal 
favors,  and  personal  advantages.  But  the  Commission,  after  hearing 
some  cases  m  that  direction,  liave  already  taken  steps  to  prevent  that 
evasion  of  the  law. 

In  the  present  Congress,  the  first  session  of  the  present  Congress, 
our  committee  secured  the  introduction  of  a  bill  based  upon  the  Elkins 
bill.  The  Elkins  bill.  I  will  say,  in  addition  to  having  been  framed 
by  the  general  counsel  of  the  Pennsylvania  Railroad,  was  amended  at 
the  suggestion  of  our  committee  by  the  counsel  ana  the  amendment 
approved  by  President  Cassatt,  and  our  committee  then  adopted  it  as 
a  substitute  for  the  Nelson-Corliss  bill  and  joined  with  the  railways  to 
secure  its  passage.  But  on  the  failure  of  that  bill  our  committee  in 
the  next  Congi'ess — that  is,  the  first  session  of  the  present  Congress — 
secured  the  introduction  of  what  is  known  as  the  Quarles-Cooper  bill. 
It  is  simply  a  redraft  of  the  revised  Elkins  bill,  revised  as  I  have 
described,  and  eliminating  the  pooling  section.  That  bill  contains  a 
pooling  section,  drawn  with  erreat  care,  putting  all  rates  fixed  by  pools 
or  the  Traffic  Association  under  the  direct  supervision  of  the  Interstate 
Commerce  Commission.  But  the  commercial  organizations  of  the 
country  almost  unanimously  disapproved  of  pooling.  Very  few  of 
them  favored  it  and  others  tavorea  the  establishment  of  traffic  associ- 
ations without,  however,  the  pooling  provision.  But  a  great  major- 
ity, probably  nine-tenths — more  than  that,  in  fact — are  opposed  to 
pooling,  and  are  opposed  to  the  application  of  pooling  in  any  form, 
even  in  the  form  of  traffic  associations.  Consequently  that  was  con- 
sidered in  redrawing  the  bill  and  presenting  it  in  its  present  form. 

That  is  one  of  the  bills  now  before  this  committee.  Extensive  hear- 
ings were  held  on  the  Nelson-Corliss  bill  in  April,  1902,  this  commit- 
tee devoting  some  two  or  three  months  to  its  consideration,  the  com- 
mercial organization  side  of  it  having  been  presented  in  about  three 
weeks,  during  the  month  of  April,  and  hearings  held  open  for  nearly 
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two  months  for  the  railway  side  to  present  their  views  in  relation  to 
il.  The  best  talent,  probably,  of  the  railway  systems  of  the  country 
appeared  before  this  committee  and  presented  their  objections  to  the 
bill,  tfaroagh  Mr.  Hines,  counsel  for  tne  Louisville  and  Nashville  Bail< 
road;  Mr.  Grover,  counsel  for  the  Great  Northern;  Mr.  Blythe,  coun- 
fe«l  for  the  Chid^o,  Burlington  and  Quincv,  and  Mr.  Bird,  who  was 
vice  president  ana  traffic  manager  of  the  Cnica^o,  Milwaukee  and  St. 
Fro]  Railway,  and  appeared  in  behalf  of  the  Northwestern  roads  in 
general.  So  that  the  subject  appears  to  have  been  exhaustively  pre- 
sented before  the  committee  on  both  sides. 

The  oommittee  which  1  represent  does  not  desire  to  present  anything 
further  in  the  case  on  its  siae  but  desires,  on  the  other  hand,  that  the 
bill  be  expedited  to  the  utmost  possible  extent  and  holds  that  any 
further  hearings,  in  its  judgment,  are  wholly  unnecessary  on  either 
side.  However,  we  do  not  assume  to  dictate  to  the  committee  as  to 
whether  they  are  satisfied  with  the  hearings  or  not.  But  so  far  as  we 
are  eoDceroed  we  waive  any  claim  to  further  hearings  and  desire  to 
aid  in  every  way  in  expediting  the  legislation.  We  feel  that  the  sub- 
ject has  been  so  long  before  Congress  and  we  have  expended  so  much 
time  in  the  advocacy  of  it  and  in  the  solution  of  the  question,  before 
Congress  and  before  the  committees  of  Congress  and  before  the  public, 
that  it  is  time  we  reached  some  definite  result;  either  that  the  matter 
should  be  disposed  of  by  dropping  it  or  that  it  be  pushed  to  a  successful 
issue.    That  is  all,  gentlemen,  that  I  wish  to  offer  this  morning. 

Mr.  CuBHMAN.  What  is  the  name  of  this  organization  that  you  rep- 
resent! 

Mr.  Bacon.  It  is  the  interstate-conunerce  law  convention. 

Mr.  CusHMAN.  When  was  it  organized? 

Mr.  Bacon.  The  first  convention  was  held  in  November,  1900^  and 
a  second  convention  in  last  October.  The  first  convention  appointed 
an  executive  committee,  of  which  I  had  the  honor  to  be  chairman,  and 
that  oommittee  proceeded  under  the  general  instructions  of  that  con- 
vention during  the  interval  between  tnat  and  the  second  convention,  a 
period  of  nearly  four  years,  and  at  the  second  convention  the  execu- 
tive committee  that  had  previously  represented  the  organization  was 
reappointed,  with  the  exception  of  some  of  the  members,  who  were 
excused  or  were  dropped,  and  some  new  members  appointed. 

Mr.  CusHMAN.  Will  you  state,  in  a  general  way,  what  the  general 
purposes  of  the  organization  are? 

Mr.  Bacon.  The  sole  purposes  of  the  organization — ^it  is  hardly 
proper  to  call  it  an  organization,  because  it  was  merely  a  convention 
of  representatives  or  delegates  from  the  various  commercial  organiza- 
tions of  the  countrv.  The  first  one  held  at  St.  Louis  in  November, 
19<X),  consisted  of  delegates  from  only  41  commercial  organizations. 

Mr.  CusHMAN.  What  are  the  purposes  of  the  organization,  primarily, 
that  yoo  represent? 

Mr.  Bacon.  The  purposes  of  the  commercial  organizations  or  of  this 
interstate-commerce  law  organization. 

Mr.  CusHMAN.  The  purposes  of  the  convention. 

Mr.  Bacon.  The  purpose  of  that  convention  was  to  secure  the  amend- 
ment of  the  interstate  commerce  act  for  the  pui'pose  of  giving  it  greater 
effectiveness,  by  means  of  enlarging  the  powers  of  the  Interstate  Com- 
merce Commission. 

Mr.  CusHUAN.  How  many  conventions  have  you  held? 
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Mr.  Baoon.  Only  two  conventions;  one  in  1900  and  one  in  1904. 

Mr.  CuSHMAN.  How  many  attended  the  first  convention? 

Mr.  Bacon.  I  think  the  number  present  at  the  first  convention  was 
about  seventy,  representing  about  forty  or  forty-one  commercial  organi- 
zations. 

Mr.  CusHKAN.  And  how  many  were  present  at  the  second  conven- 
tion t 

Mr.  Bacon.  At  the  second  convention  there  were  present  806,  rep- 
resenting 170  commercial  organizations.  In  the  meantime,  there  has 
been  correspondence  going  on  on  the  {mrt  of  this  committee,  which 
was  appointed  by  the  first  convention,  with  all  the  various  commercial 
organizations  of  the  country,  presenting  the  matter  for  their  consid- 
eration, and  one  after  another  nas  joined  in  the  movement  by  the  pas- 
sage of  resolutions  favoring  the  proposed  legislation  and  urging  their 
representatives  in  Congress  to  advocate  it. 

Mr.  CusHMAN.  Now,  does  the  work  of  your  convention,  or  your 
delegates,  your  denization,  consist  chiefly  in  presenting  the  views  of 
commercial  organizations  that  are  sent  to  you  ? 

Mr.  Bacon.  That  is  it,  exactly;  yes,  sir.  The  cenmiercial  organiza- 
tions act  through  this  committee. 

Mr.  CusHMAN.  Is  a  part  of  the  work  of  your  committee  to  help 
create  sentiment  in  favor  of  this  legislation? 

Mr.  Bacon.  It  might,  i)erhaps,  be  so  regarded.  The  effort  has  been 
to  ascertain  the  sentiment  of  commercial  organizations,  and  to  suggest 
that  such  of  them  as  favored  this  legislation  join  in  the  effort  to  pro- 
mote it. 

Mr.  CnsHMAN.  I  receive  a  good  deal  of  literature  in  my  mail,  from 
various  organizations — independent  organizations — which  seems  to 
have  emanated  from  one  source.  It  does  not  seem  to  be  always  an 
independent  expression  of  the  views  of  the  different  people,  but  the 
signatures  seem  to  be  afiSxed  to  something  that  has  been  presented  to 
them  for  signature. 

Mr.  Bacon.  This  committee  has  not  issued  anything  of  that  charac- 
ter. It  has  suggested  to  the  commercial  organizations  with  which  it 
has  had  correspondence  that  if  t  ey  desire  this  legislation  they  should 
take  the  matter  up  in  their  own  way  with  their  respective  Represen- 
tatives in  Congress,  and  that  has  been  done  to  a  very  large  extent. 

Mr.  CusHBiAN.  You  are  aware,  are  you  not,  that  there  are  a  number 
of  new  members  on  this  committee  wno  have  never  been  present  when 
this  subject  has  been  on  for  hearing  before  this  committee? 

Mr.  Bacon.  I  am  aware  of  that;  yes,  sir.  I  understand  that  there 
are  seven  new  members. 

Mr.  EscH.  Does  this  organization  represent  all  parts  of  the  coun- 
try, geographically  speaking? 

Mr.  Bacon.  They  represent  every  part  of  the  country.  They  rep- 
resent organizations  located  in  44  different  States  and  Territories, 
covering  all  branches  of  trade.  There  is  not  any  one  branch  that 
seems  to  be  any  more  interested  in  it  than  another.  It  originated  with 
the  milling  interests  six  years  ago,  through  the  National  Millers^  Asso- 
ciation, and  it  was  followed  in  the  first  place  by  a  convention  tliat  was 
held  at  Chicago  in  1899  by  representatives  of  national  commercial 
organizations  who  indorsed  the  CuUom  bill  and  recommended  its  pass- 
age to  Congress,  and  that  convention  was  followed  by  the  first  inter- 
state commerce  law  convention  in  the  following  year. 
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Mr.  EscH.  Are  these  constituent  bodies  confined  to  shippers  and 
manafacturers,  or  have  you  also  bodies  which  represent  consumers 
and  the  consuming  class,  which  ultimately  pay  the  tax  It 

Mr.  Baoon.  These  organizations  represent  either  mercantile  bodies 
or  manufacturing  bodies,  these  bodies  representing  manufacturing 
organisations,  but  at  the  same  time  the  State  granges  of  several  of  the 
States  have  taken  independent  action  in  relation  to  it,  and  have  added 
their  influence  in  the  effort  to  secure  the  legislation;  but  our  organi- 
zation represents  solely  the  commercial  interests — mercantile  manufac- 
turing interests. 

^  Mr.  Richardson.  Have  you  not  also  brought  under  your  organiza- 
tion a  number  of  what  are  conmionly  known  as  chambers  of  commerce? 

Mr.  Bacon.  Yes,  sir;  those  are  classified  among  commercial  organi- 
zations. 

Mr.  Richardson.  And  they  represent  farmers  and  merchants,  and 
so  yon  have  all  those  kinds  of  men  as  members? 

Mr.  Bacon.  They  generally  represent  only  business  men.  In  some 
instances  the  chambers  of  commerce  do  represent  professional  men. 

Mr.  Richardson.  They  are  from  mercantile  bodies,  but  they  repre- 
sent not  only  merchants,  but  they  bring  all  classes  of  people  together. 

Mr.  Bacon.  To  some  extent;  but  they  consist  principally  of  mer- 
chants and  manufacturers.  The  State  grangers'  association,  the 
Patrons  of  Husbandry,  you  understand,  of  course,  is  a  purely  agri- 
coltural  organization  representing  farmers.  Thev  constitute  a  mem- 
bership, I  am  informed,  of  about  500,000,  and  tney  have  for  years, 
from  year  to  year,  taken  action  urging  this  legislation. 

Mr.  Richardson.  You  do  not  pretend  to  say  that  all  those  other 
classes  of  people  are  not  as  much  interested  in  the  question  of  unjust 
freights? 

Air.  Bacon.  I  do  not  say  they  are  not  just  as  much  interested.  In 
fact,  I  believe  the  consumers  are  more  interested  than  any  other  class 
of  people.  And  producers,  also.  They  are  directly  affected  by  the 
rate  of  freight  on  their  products  from  the  points  of  production.  The 
consumers,  of  course,  are  interested  in  all  that  they  consume,  and,  in 
fact,  conunercial  organizations  are  only  indirectly  interested,  because 
what  they  pay  in  freight  is  passed  over  immediately  in  the  price  of 
their  goods  to  those  who  use  the  goods,  or,  in  the  case  of  agricultural 

i^roducte,  is  taken  right  out  of  the  price  of  the  product  which  the 
armer  offers  for  sale. 
Mr.  CusHMAK.  I  recently  received  in  my  mail  a  communication  set- 
ting forth  that  some  number  of  people  and  institutions,  12  or  13,  I 
believe,  who  have  heretofore  approved  of  this  legislation,  now  with- 
drew from  your  organization  and  wished  their  names  to  be  stricken 
off  of  the  petition.     Do  you  know  anything  about  that? 

Mr.  Bacon.  There  is  only  one  case  that  has  come  to  my  knowledge, 
and  I  think  if  there  were  others  they  would  have  come  to  my  knowledge. 
That  was  in  reference  to  a  purely  private  organization ,  and  not  in  relation 
tea  commercial  or^nization  at  all.  A  publishing  organization  in  New 
York  was  engaged  in  publishing  a  journal  entitled  ^*  Freight,"  a  monthly 
journal.  In  obtaining  subscriptions  to  their  journal  they  used  the  name 
of  the  Merchants'  Association  of  New  York  as  having  indorsed  this  legis- 
lation, as  was  the  case.  They  were  among  the  first  who  advocated  the 
It^ginlation,  and  among  the  most  active.  Tlie  officers  of  the  association 
objected  to  that  private  organization  using  its  name  in  their  solicitation  nf 
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subscriptions,  and  very  properly ;  and  the  directors  of  that  organization, 
at  the  solicitation  of  the  president  of  one  of  the  railways  terminating 
in  New  York,  wrote  to  tnis  publishing  company,  who,  in  connecrtion 
with  obtaining  subscriptions  for  their  paper,  also  circulated  a  petition 
on  their  own  account,  and  without  the  knowledge  of  our  organization, 
for  this  legislation,  which  they  sent  around  the  country  together  with 
their  paper  for  signatures.  These  merchants  in  New' York,  who  had 
been  appealed  to  by  the  president  of  this  railway,  requested  the  pub- 
lishers of  this  paper  to  withdraw  their  signatures  from  the  petition 
they  had  signea.  That  petition  had  no  connection  with  this  association 
or  this  movement.  It  was  a  purely  private  matter,  and  that  effort  was 
undoubtedly  made  for  the  purpose  of  promoting  their  private  enter- 
prise. 

Mr.  CusHMAN.  Are  you  engaged  actively  in  any  kind  of  business  at 
this  time  that  does  large  shipping? 

Mr.  Bagon.  I  am  engagea  in  the  grain  business,  as  1  have  been  for 
forty  years,  in  the  city  of  Milwaukee,  in  the  receiving  of  grain  on 
commission.  I  am  not  a  shipper.  I  receive  grain  on  consignment 
and  sell  it  for  the  shippers,  returning  to  them  the  proceeds,  of  course. 
But  in  the  payment  of  freight  charges  on  that  business,  the  great 
injustice  of  freight  charges  attracted  my  attention,  and  naturally,  for 
my  interest,  with  those  with  whom  I  was  doing  business,  I  took  up  the 
subject,  endeavoring,  so  far  a<4 1  might  be  able  to  do  so,  to  produce  a 
rectification  of  these  difficulties  and  injuries. 

Mr.  Burke.  Who  issued  the  call  for  the  first  convention,  held  in 
1900? 

Mr.  Bacon.  The  call  for  that  convention  was  issued  by  the  execu- 
tive committee  of  the  previous  convention  that  I  spoke  of,  which  was 
held  in  1899,  of  the  national  commercial  organizations  of  the  country, 
which  was  termed  "The  League  of  National  Associations."  I  was 
chairman  of  the  executive  committee  of  that  organization. 

Mr.  Bubke.  That  was  in  1900? 

Mr.  Bacon.  That  was  in  1899. 

Mr.  Bubke.  In  1899.  And  that  convention  was  held  on  call  issued 
by  you? 

Mr.  Bacon.  That  convention  was  held  upon  call  issued  by  the 
National  Millers'  Association.  The  National  Millers'  Association  had 
been  at  work  for  a  year  or  two  endeavoring  to  secure  legislation, 
owing  to  the  discrimination  between  rates  on  wheat  and  flour. 

Mr.  Burke.  What  connection  had  you  with  that  association? 

Mr.  Bacon.  1  had  no  connection  with  that  association;  but  after 
working  for  a  year  or  two  alone  to  accomplish  it,  they  deemed  it  best 
to  secure  the  assistance,  if  possible,  of  other  national  organizations, 
theirs  being  also  a  national  organization.  So  they  called  a  convention 
at  Chicago,  which  was  held  in  November,  1899,  at  which  the  Cullom 
bill  was  taken  under  consideration,  before  its  introduction,  and  was 
indorsed  by  that  convention;  and  it  appointed  an  executive  committee, 
of  which  I  was  made  chairman,  to  press  the  legislation.  And  Mr.  Barry, 
who  is  here  at  my  side,  was  the  secretary  of  that  convention.  He  was 
previously  secretary  of  the  National  Millers'  Association,  and  this 
convention  held  in  Chicago  in  1899  was  followed  bv  the  convention 
held  in  St.  Louis  in  1900,  and  that  convention  was  called  by  the  execu- 
tive committee  of  the  previous  organization;  that  is,  the  League  of 
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National  Associations,  and  that  association  went  out  of  existence  when 
this  first  St.  Louis  convention  was  heid;  that  is,  it  was  superseded. 

The  St.  Louis  convention  comprised  local  and  State  oi*ganizations  as 
well  as  national,  which  it  was  deemed  necessary  to  take  in  for  the  pur- 
pose of  making  this  demand  for  legislation  more  general. 

Mr.  Burke.  Have  you  ever  had  any  connection  vourself  with  any 
railway  company,  in  any  capacity;  and  if  so,  wheni 

Mr.  Bacx>n.  Yes,  sir.  The  Grst  fourteen  years  of  my  business  life 
was  spent  in  railroad  service. 

Mr.  CusHMAN.  How  many  years? 

Mr.  Bagon.  Fourteen  years.  I  commenced  my  business  career  very 
earlv.  At  17  I  obtained  a  position  in  a  railway  oflSce,  and  remained 
in  the  railway  service  for  fourteen  years,  and  then  went  into  business 
for  myself.  During  that  railway  service  I  occupied  various  positions. 
Daring  the  last  nine  years  of  that  service  I  was  in  the  positions,  suc- 
cessively, of  general  freight  agent,  auditor,  and  general  ticket  agent  of 
what  was  then  the  Milwaukee  and  Prairie  du  Chien  Railway,  now  a  part 
of  the  Chicago,  Milwaukee  and  St.  Paul,  and  it  was  probably  through 
that  experience  that  I  became  interested  in  these  matters.  1  also  took 
some  part  in  securing  the  passage  of  the  present  interstate  commerce 
act,  arising  from  that  interest.  I  was  appointed  one  of  the  committee 
of  the  National  Board  of  Trade  to  promote  the  passage  of  that  act. 

Mr.  Burke.  When  was  the  Elkins  bill  enacted?  When  did  it  become 
alawt 

Mr.  Bacon.  In  February,  1903. 

Mr.  Burke.  Do  I  understand  you  to  say  that  that  bill  was  prepared 
by  the  general  counsel  of  the  Pennsylvania  road? 
'Mr.  Bacon.  Yes.  sir. 

Mr.  Burke.  Ana  subsequently  was  amended  by  some  provisions  that 
your  committee  desired  in  the  bill? 

Mr.  Bacon.  Amended  by  the  counsel  of  the  Pennsylvania  Bailroad 
at  the  request  of  our  committee. 

Mr.  Burke.  And  it  had  your  sanction  when  so  amended! 

Mr.  Bacon.  Yes,  sir. 

Mr.  Burke.  And  it  passed  in  that  form? 

Mr.  Bacon.  It  did  not  pass  in  that  form.  As  I  remarked  a  w hile  a^o, 
the  only  portion  of  the  bill  that  was  passed  was  the  portion  prescrib- 
ing severe  penalties  for  the  violation  of  the  provision  against  individual 
di^riminations,  which,  as  I  remarked,  has  been  very  effective. 

Mr.  Burke.  But  the  amendments  suggested  by  you  were  not  in  the 
bill  when  it  became  a  law,  or  those  to  which  you  subscribed? 

Mr.  Bacon.  No,  sir. 

Mr.  Mann.  The  ori^nal  Elkins  bill? 

Mr.  Bacon.  The  original  Elkins  bill  was  a  comprehensive  one,  but 
only  one  portion  of  that  bill  was  repoiled  and  was  enacted. 

Mr.  Richardson.  Relating  to  what? 

Mr.  Bacon.  Personal  discriminations. 

Mr.  Richardson.  Was  that  an  original  provision! 

Mr.  Bacon.  Yes,  sir. 

Mr.  Lamar.  What  penalty  did  it  impose? 

Mr.  Bacon.  A  penalty  of  $5,000  fine  for  each  violation. 

Mr.  Lamar.  That  was  applied  to  the  corporation  and  not  to  the 
agent  in  the  depot? 
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Mr.  Bacon.  It  was  applied  to  the  oorporation. 

Mr.  Adamson.  That  provision  was  simply  taken  up  and  put  on  as  a 
rider  to  a  bill  that  went  through? 

Mr.  Mann.  No;  that  was  a  separate  bill.  That  was  a  matter  that 
vou  had  been  agitating  for  years,  and  had  been  in  all  the  former  bills 
before  this  committee. 

Mr.  Bacon.  It  was. 

Mr.  Mann.  And  was  it  a  matter  that  the  general  counsel  of  the 
Pennsylvania  Kailroad  then  put  in  that  bill} 

Mr.  Bacon.  It  was  a  part  of  that  bill. 

Mr.  Mann.  We  had  had  discussions  about  that  before  that  Congress 
convened.  It  was  in  all  these  bills  that  had  been  before  us,  practically 
all  the  same  thing. 

Mr.  Adamson.  Before  you  arrived  at  that  Senator  Elkins  did  just 
bring  in  a  separate  provision,  and  it  went  through? 

Mr.  Bacon.  It  prescribed  the  penalty  of  $5,0(X)  for  the  company  for 
each  violation  of  the  law,  and  it  inflicted  the  penalty,  which  by  the 
interstate  commerce  act  was  put  upon  the  individuals,  upon  the  com- 
panies, which  had  the  effect  of  opening  their  mouths  and  making  it 
possible  to  obtain  convictions  under  the  law. 

Mr.  Richardson.  Have  you  heard  of  any  proceedings  against  the 
railroads  in  the  matter  of  rebates? 

Mr.  Bacon.  I  have  not  heard  of  any  occasion  for  proceedings.  It 
has  been  so  generally  observed  by  the  railways  since  its  passage  that 
there  has  been  no  occasion  for  prosecution. 

Mr.  Richardson.  Railways  are  not  opposed  to  stopping  the  rebates  '$ 

Mr.  Bacon.  Not  by  any  means.  It  is  quite  as  much  to  their  advan- 
tage to  stop  them  as  to  that  of  the  public. 

Mr.  Burke.  How  much  time  was  consumed  in  the  hearings  on  this 
bill  in  the  Fifty -seventh  Congress? 

Mr.  Bacon.  The  hearings  were  commenced  on  the  8th  of  April  and 
were  concluded  on  the  I7tn  of  June,  a  period  of  over  two  months. 

Mr.  Burke.  Now,  as  I  understand,  you  waive  any  further  hearing? 

Mr.  Bacon.  Any  further  presentation  of  our  side. 

Mr.  Burke.  And  you  expect  those  who  are  now  on  this  committee 
to  familiarize  themselves  with  the  subject  by  referring  to  the  reports 
of  those  hearings? 

Mr.  Bacon.  They  certainly  have  opportunity  of  doing  that.  We 
wish,  however,  in  case  of  any  additional  arguments  being  presented 
by  the  railway  side,  to  have  an  opportunity  for  rebuttal.  That  will 
be  all  we  will  ask  for. 

In  referring  to  my  having  had  some  part  in  the  passage  of  the  orig- 
inal interstate-commerce  act,  I  was  going  to  add  that  that  is  what  led 
me  to  give  a  good  deal  of  study  to  this  matter,  and  to  read  up  the  cases 
and  to  Keep  close  observation  on  the  results  of  the  operation  of  the 
act,  and  also  on  the  court  proceedings  in  cases  of  appeals. 

The  Chairman.  Were  you  at  that  time  in  favor  of  the  legislation 
that  was  enacted,  or  were  you  in  favor  of  the  other  series  of  proposi- 
tions that  were  contained  in  what  was  known  as  the  Reagan  bul? 

Mr.  Bacon.  I  favored  the  interstate-commerce  act  as  it  was  finally 
reported  and  passed. 

The  Chairman.  Now,  did  you  ever  hear,  during  all  of  that  conten- 
tion, or  in  any  of  the  speeches  that  were  ever  maoe  in  Congress,  any 
claim  made  that  that  gave  to  the  Interstate  Commerce  Commission  the 
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Ewer  to  fix  a  rate,  and  is  there  to  your  knowledge  anywhere  in  the 
,  bates  or  anywhere  else  a  sentence  that  seems  to  maintain  that  posi- 
ilioD? 

Mr.  Bacon.  Mr.  Chairman,  the  fact  that  the  Supreme  Court  has 
Idecided  that  question  it  seems  to  me  renders  it  wholly  irrelevant. 

The  Chatkman.  No,  it  does  not  because  it  is  claimed  by  many  people, 
and  I  think  by  you,  that  the  power  has  been  taken  away  from  the  Com- 
Biffiion  by  the  Supreme  Court.  What  I  want  to  get  at  now  is  this: 
Did  yon  ever  hear,  can  you  produce  a  sentence^  from  anyone  partici- 
pating in  any  of  those  debates  that  seems  to  indicate  that  they  believed 
that  ue  power  was  ^ven  at  that  time  to  fix  rates! 

Mr.  Bacon.  The  time  has  passed  so  long  that  I  do  not  recall  at  the 
present  moment. 

TbeCHAiBMAK.  Did  you  believe  at  that  time  that  the  power  was 
given! 

Mr.  Bacon.  The  question  at  the  time  of  the  passage  of  the  act  did 
not  enter  my  mind. 

The  Ghaikuan.  No.    You  never  thought  of  it,  did  you ! 

Mr.  Bacon.  I  simply  took  observation  of  it  as  the  Commission  acted 
ui  paTfniance  of  the  law,  that  it  did  convey  the  power  of  changing 
rates. 

The  Chairman.  In  any  other  way  than  the  way  of  recommendations ! 
Mr.  Bacon.  Tes,  sir;  m  the  way  of  positive  ordei*s;  and  those  orders 
▼ere  recognized  and  acquiesced  in  by  the  railroads. 
The  Chairbian.  In  how  many  instances! 
Mr.  Bacon.  Well,  I  can  recollect.     [After  a  pause.]    I  would  be 

E*  laaed  to  go  into  that  later.  Mr.  Cooper  is  here,  and  I  know  he  would 
e  to  say  a  few  words  to  you  about  tne  bill. 

The  Chaibman.  One  other  question  that  I  want  to  ask  you.  You 
nr  that  you  are  engaged  in  creating  public  sentiment  in  favor  of  this 
bill.    How  do  you  do  that! 

Mr.  Bacon.  I  do  not  sav  that. 

The  Chairman.  You  did  say  that,  I  think. 

Mr.  Baoon.  I  do  not  think  I  used  the  word  ^^  create."  I  said  that 
my  effort  had  been  simply  to  ascertain  the  extent  of  the  prevailing 
public  sentiment  and  to  develop  it. 

The  CaAiRMAN.  As  a  matter  of  fact,  you  and  your  colaborers,  you 
uid  Mr.  Barry  particularly,  do  attempt  to  create  public  sentiment  in 
favor  of  this  matter! 

Mr.  Bacon.  That  has  not  been  the  intention  of  our  committee  at  all. 
It  has  simply  been 

The  Chairman.  You  do  go  to  the  extent  of  denunciation  of  members 
of  Congress  who  you  think  do  not  favor  it,  also? 

Mr.  Bacon.  Our  committee  has  never  done  anything  of  the  kind, 
or  anything  that  could  be  so  construed. 

The  Chairman.  Has  not  anyone  else? 

Mr.  Bacon.  No,  sir;  not  tlmt  I  know  of. 

The  Chairman.  Has  not  vour  friend,  Mr.  Barry? 

Mr.  Bacon.  Not  during  his  employment  by  us.  Not  when  he  was 
engaged  by  the  committee. 

The  Chairman.  Has  he  not  during  the  last  summer,  to  your 
knowledge? 

Mr.  Baoon.  He  has  not  been  emploved  by  the  committee  during  the 
last  suoomer.     With  the  close  of  the  last  Congress  we  had  no  need  of 
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his  services.  Just  before  the  opening  of  this  session  we  reengaged 
him.  In  the  meantime  he  has  oeen  m  the  employ  of  one  or  two 
organization,  which  have  been  seeking  the  same  legislation;  the  Inter- 
state Cattle  Growers'  Association,  for  one. 

The  Chairman.  How  many  salaried  officers  are  there  in  connection 
with  this 

Mr.  Baoon.  With  this  movement? 

The  Chairman.  With  this  movement 

Mr.  Bacon.  No  one  but  Mr.  Barry,  who  is  employed  as  secretary. 

The  Chairman.  What  is  his  salary? 

Mr.  Bacon.  His  salary  while  employed  by  the  committee  has  been 
$250  a  month. 

The  Chairman.  And  his  expenses  ? 

Mr.  Bacon.  His  expenses  in  traveling? 

The  Chairman.  Was  there  not  a  fund  raised  at  your  last  meeting 
for  the  purpose  of  agitating  this  question? 

Mr.  Bacon.  For  the  purpose  of  publishing  matter  relating  to  it,  and 
enlightening  the  public  as  to  the  progress  m  it  and  as  to  the  purpose 
of  it. 

The  Chairman.  And  there  is  no  compensation  paid  in  any  way  to 
any  person  save  Mr.  Barry? 

Mr.  Bacon.  Not  a  dollar  in  any  way,  shape,  or  manner.  On  the 
contrary,  the  members  of  the  committee  have  gone  to  a  good  deal  of 
individual  expense  on  their  own  account.  The  members  of  the  com- 
mittee are  scattered  in  various  parts  of  the  country,  and  each  one  is 
exerting  his  influence,  of  course,  in  his  particular  section  of  the 
country. 

The  Chairman.  To  what  extent,  to  your  knowledge,  does  the  Inter- 
state Commerce  Commission  or  any  of  its  officers  aid  in  the  dissemina- 
tion of  your  literature? 

Mr.  Bacon.  To  no  extent  whatever.  We  have  no  connection  with 
the  Commission  in  any  way,  shape,  or  manner. 

The  Chairman.  None  of  its  officers? 

Mr.  Bacon.  None  of  its  officers? 

The  Chairman.  Yes. 

Mr.  Bacon.  Except  occasionally  we  have  consulted  with  them  as  to 
the  desirability  of  certain  provisions  of  the  bill. 

The  Chairman.  To  what  extent  does  your  committee,  or  do  mem- 
bers of  your  committee,  use  the  offices  and  the  employees  of  the  Inter- 
state Commerce  Commission  in  the  dissemination  of  your  literature 
or  for  your  other  purposes? 

Mr.  Bacon.  In  no  way  whatever,  sir.  [Retiring  in  favor  of  Mr. 
Cooper.] 

The  Chairman.  I  would  like  to  pursue  this  matter  a  little  further. 
We  can  hear  Mr.  Cooper  at  a  later  period.  Have  you  considered  the 
provisions  of  this  bill,  which  is  pending,  in  their  relation  to  all  of  the 
public  interests,  in  your  judgment? 

Mr.  Bacon.  We  nave  certainly  sought  to  do  so. 

The  Chairman.  You  have  sought  to  do  so? 

Mr.  Bacon.  Yes,  sir. 

The  Chairman.  Have  you  considered  it  in  the  relation  that  it  bears, 
or  is  claimed  to  bear,  to  a  disturbance  of  the  powers  between  the  three 
coordinate  branches  of  the  Government? 
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Mr.  Bagon.  We  have  had  no  occasion,  that  I  am  aware  of,  to  eo  into 
the  constitational  question.  1  do  not  know  that  the  question  of  the  con- 
stitutionality of  this  bill  has  been  raised  by  any  of  the  opponents  of  the 
Hill.  The  several  distinguished  railway  attorneys  who  appeared 
before  the  committee  offered  no  suggestion  to  that  effect,  so  far  as  I — 
I  am  sore  they  did  not.  *  I  was  going  to  say  that  so  far  as  I  observed, 
they  did  not;  but  I  have  read  their  testimony  over  and  over  very  care- 
fdlV,  and  I  anoi  sure  that  they  did  not.  Hence  I  did  not  tnink  it 
necessary  to  deal  with  it. 

The  Chaibman.  The  bill  you  advocate  proposes  to  confer  legislative 
power  upon  an  executive  branch  of  the  Government,  does  it  not? 

Mr.  Bacon.  It  proposes  to  confer  a  delegated  legislative  power  upon 
the  Interstate  Commerce  Commission. 

The  Chairman.  You  understand  that  to  be  a  part  of  the  executive 
bruich  of  the  Government,  do  you  not? 

Mr.  Baoon.  I  hardly  regard  it  as  such,  Mr.  Chairman.  The  mem- 
bers of  the  Commission  are  appointed  by  the  President,  individually; 
hatha  has  no  control  over  them;  no  direct  control — is  not  connected 
with  any  department  of  the  Government. 

The  Chairman.  Its  duties  are  solely  executive  at  the  present  time, 
are  they  not? 

Mr.  Baoon.  It  hardly  seems  so  to  me. 

The  Chairman.  It  does  not? 

Mr.  Baoon.  It  seems  to  me  that  thev  are,  perhaps,  probably,  of  an 
administrative  character.  Whether  that  would  properly  be  termed 
execatiTe  or  not  I  can  not  say. 

The  Chairman.  Hare  you  entered  into  the  question  of  whether  or 
not  there  is  any  jjower  of  review  by  any  court  of  any  act  of  the  Com- 
mission, that  it  might  perform  through  this  grant  of  p^ower  to  fix  rates  ? 

Mr.  Bacon.  The  biU  specifically^  provides  for  a  review  by  the  circuit 
court  apon  application  of  the  carrier? 

The  Chairman.  But  for  what  purpose?  What  question  would  the 
court  review?  You  are  familiar  witn  all  this  subject,  I  take  it;  you 
have  been  six  years  constantly  engaged  on  it. 

Mr.  Bacon.  The  bill  specifically  states  that  the  court  shall  review 
H  with  respect  to  its  lawfulness. 

The  Chairman.  With  respect  to  the  lawfulness  of  the  rate? 

Mr.  Baoon.  With  respect  to  the  lawfulness  of  the  order.  It  says 
that  tlieir  orders  shall  be  subject  to  the  review  of  the  court  as  to  their 
lawfulness,  reasonableness,  and  justice. 

The  Chairman.  That  would  involve  the  question  as  to  whether 
their  rate  was  a  reasonable  rate. 

Mr.  Baoon.  That  would  be.  I  think,  for  the  court  to  determine. 

Ilie  Chairman.  Have  not  the  Supreme  Court  of  the  United  States 
^l)ecifically  refused  to  pass  upon  any  question  of  the  reasonableness  of 
rates! 

Mr.  Baoon.  The  Supreme  Court  has  decided  that  it  has  no  power 
^  pass  upon  rates  to  be  adopted  in  the  future. 

The  Chairman.  Have  they  not  decided  further,  have  not  the  Supreme 
Court  held,  that  the  only  question  in  connection  with  rates  tJiat  they 
c^  pass  upon  is  as  to  whether  or  not  a  given  rate  is  an  act  of  confisca- 
tion, and  tnat  they  have  nothing  to  do  with  whether  a  rate  is  reason- 
able or  not? 
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Mr.  Bacon.  I  have  not  so  understood  the  rulings  of  the  court. 

The  Chairman.  You  have  not? 

Mr.  Bacon.  But  the  Federal  courts  have,  as  you  know,  at  various 
times  passed  upon  that  very  point,  as  to  whether  the  proposed  rate,  or 
a  rate  proposed  by  a  State  railway  commission,  was  confiscatory  in 
its  effect,  or  would  be  confiscatory  in  its  effect. 

The  Chairman.  Yes. 

Mr.  Bacon.  They  overruled  the  orders  of  the  State  commissioners 
on  the  ground  that  they  were  of  that  nature. 

The  Chairman.  Yes;  that  they  were  confiscatory? 

Mr.  Bacon.  Yes,  sir. 

The  Chairman.  But  have  they  not  refused  to  pass  upon  any  other 
question  than  that  of  whether  the  rate  was  confiscatory?  Deciding 
as  to  the  mere  reasonableness  or  justice  of  a  rate  they  hold  to  be  a 
legislative  act,  and  outside  of  the  jurisdiction  of  the  court,  do  they 
not? 

Mr.  Bacon.  They  hold  that  a  rate  for  the  future  is  outside  of  the 
jurisdiction  of  the  court;  that  it  can  not  pass  upon  a  rate  for  the  future. 

The  Chairman.  That  is  your  understanding  of  the  matter? 

Mr.  Bacon.  That  is  my  understanding. 

The  Chairman.  And  your  advocacy  of  this  bill  is  based  upon  that 
idea,  that  the  court  has  the  power  to  pass  upon  a  question  of  the  rea- 
sonableness of  rates? 

Mr.  Bacon.  No;  I  could  not  say  that  it  was  based  upon  that;  it  is 
based  upon  the  necessity,  which  is  manifest,  that  some  tribunal  should 
decide  between  the  public  and  the  companies  in  cases  of  dispute  as  to 
the  reasonableness  of  rates. 

The  Chairman.  You  would  still  advocate  the  passage  of  this  bill, 
even  if  you  knew  that  the  courts  would  not  pass  upon  the  action  of 
the  commission  in  the  fixing  of  a  rate? 

Mr.  Bacon.  I  do  not  go  as  far  as  that,  Mr.  Chairman.  I  feel,  or  at 
least  I  have  thought,  that  those  were  matters  for  the  court  to  deter< 
mine  for  itself. 

The  Chairman.  But  suppose  they  should  so  hold,  would  you  still  be 
in  favor  of  the  bill  ? 

Mr.  Bacon.  The  court  has  held  that  the  Commission  in  this  case,  in 
ordering  changes  in  rates,  has  gone  beyond  the  power  conferred  bv 
the  present  act.  Now,  if  we  confer  the  power  for  them  to  make  such 
changes  by  the  present  act,  and  the  court  decides  that  that  is  unconsti- 
tutional, we  would  have  to  abide  by  the  result;  but  we  would  like  to 
have  the  opportunity  to  see 

The  Chairman.  Have  you  discussed  those  questions? 

Mr.  Bacon.  I  have  not  discussed  the  legal  questions  themselves 
very  much. 

The  Chairman.  Have  any  of  those  questions  been  presented  to  this 
committee  by  anybody? 

Mr.  Bacon.  The  constitutional  questions  1  do  not  think  have  been 
specially  presented  to  the  committee.  We  have  presented  the  require- 
ments of  the  situation,  so  far  as  the  commercial  organizations  are  con- 
cerned. 

The  Chairman.  For  relief? 

Mr.  Bacon.  For  relief. 

The  Chairman.  But  you  have  not  considered  nor  presented  the  legul 
aspects  of  the  remedy  ? 
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Mr.  Bacon.  We  do  not  seem  to  have  had  any  occasion  to  do  that, 
for  the  reason  that  the  railway  opponents  of  the  bill  have  not  suggested 
aoysach  necessity.  I  will  say,  however,  that  in  the  testimony  presented 
by  the  commercial  organizations,  several  of  the  members — four  of  the 
members — of  the  Interstate  Commerce  Commission,  did  go  into  the 
question  of  the  legality  of  this  proposition,  each  for  himself.  And 
al'80  Mr.  Keman,  of  New  York,  the  distinguished  lawyer  who  was  four 
years  chairman  of  the  State  railway  commission  of  New  York,  went 
into  it  quite  thoroughly  before  this  committee. 

The  Chairman.  You  remember  that  Mr.  Prouty  stated  to  this  com- 
mittee that  he  did  not  know  whether  or  not  this  bill  was  a  wise  one, 
do  you  not? 

Mr.  Baoon.  At  one  time  he  said  that  he  had  not  given  it  sufficient 
etody  to  determine. 

Tile  Chairman.  That  was  at  the  time  he  appeared  before  this  com- 
mittee, was  it  not? 

Mr.  Baoon.  I  could  not  say  specifically,  in  regard  to  that;  but  I  know 
that  Judge  Prouty,  in  his  testimony,  did  advocate  the  bill  very  strongly, 
^d  he  ma  since  expressed  his  approval  of  it,  as  have  also  the  other 
members  of  the  Commission. 

The  Chaibman.  That  is  all  I  care  to  ask  for  the  present. 

Thereupon  the  conunittee  adjourned  until  Tuesday,  December  13, 
1904,  at  10.30  o'clock  a.  m. 


Tuesday,  Decemher  13^  1904^ 
8TATSMEHT  OF  KB.  E.  F.  BACON— Continued. 

The  Chairuan.  Mr.  Bacon,  are  you  ready  to  proceed? 

Mr.  Bacon.  Yes,  sir;  I  am  ready  to  answer  any  questions  that  may 
be  Silked  of  me. 

The  Chairman.  Did  vou  intend,  by  an  answer  that  you  made  the 
other  day,  to  say  that  the  Interstate  Commerce  Commission  had  not 
aken  an  active  part  in  the  advocacy  of  your  proposition  to  give  them 
the  power  to  establish  railway  rates? 

Mr.  Baoon.  So  far  as  the  organization  which  I  represent  is  con- 
•x^rned,  they  have  not. 

The  Chaibman.  Has  there  been  at  any  time  an  effort  on  the  part  of 
jou  or  vour  organization  to  procure  that  result? 

Mr.  Bacon.  Not  in  the  least;  no,  sir. 

The  Chairman.  Were  you  cognizant  of  it  at  the  tune  that  the  rail- 
way commission  did,  in  a  former  meeting,  instruct  their  secretary  to 
prepare  and  send  abroad  a  letter  advocating,  as  the  views  of  the  com- 
nuseion,  this  increase  of  power  or  grant  of  power? 

Mr.  Bacon.  That  I  have  no  knowledge  of. 

The  Chairman.  You  have  no  knowledge  of  it? 

Mr.  Bacon.  I  know  it  is  not  in  connection  with  this  organization 
which,,  as  you  understand,  was  formed  in  1900. 

The  Chairman.  Well,  your  organization  was  formed  in  1900? 

Mr.  Bacon.  Yes,  sir;  November,  1900. 

The  Chairman.  But  there  was  another  meeting  in  the  year  before, 
OQtof  which  it  was  in  part  formed,  was  there  not? 

H.  Doc.  422,  58-3 2 


16      PBOFOBED   AMENDMENT   OF   1NTEB8TATE-0OMMSB0E   LAW. 

Mr.  Baoon.  It  succeeded  the  organization  known  as  the  League  of 
National  Associations. 

The  CHAiRBiAN.  When  you  speak  of  your  organization,  do  you 
exclude  the  prior  organization? 

Mr.  Bacon.  I  speak  only  for  the  present  organization. 

The  Chaibman.  Did  you  have  no  knowledge  of  the  transactions  of 
the  other? 

Mr.  Bacon.  I  did  have  some  partial  knowledge. 

The  Chairman.  You  did  have  ? 

Mr.  Bacon.  Yes,  sir. 

The  Chairman.  Did  vou  know,  or  was  it  through  your  advice  or 

Erocurement,  that  on  the  8th  day  of  December,  1899,  the  Interstate 
k>nunerce  Commission  made  the  following  order: 

Cooperation  with  oertun  mercantile  oi^ganizations  to  secure  the  adoption  of  an 
amenament  to  the  act  to  regulate  commerce  being  under  consideration,  it  was  unani- 
mously voted  to  instruct  the  secretary  to  cooperate  with  the  representatives  of  these 
oiganizations  for  the  purpose  of  securing  the  adoption  of  necessary  amendments,  and 
pflracularly  the  passage  of  a  bill  which  has  been  approved  by  such  orj^nizatious  at 
a  meeting  held  in  Chicago  on  November  22,  1899,  and  to  that  end  to  give  the  public 
information  as  to  the  present  state  of  the  law  and  the  necessity  of  amending  it  by 
distributing  such  reports,  papers,  and  documents,  as  are  designed  to  accomplish  that 
purpose,  and  to  devote  himself  assiduously  to  such  duties. 

Did  you  know  of  the  passage  of  that  order? 

Mr.  Bacon.  I  do  not  think  I  ever  saw  that  order. 

The  Chaikman.  Did  you  know  of  its  passage? 

Mr.  Baoon.  I  do  not  recollect  of  knowing  of  it. 

The  Chairman.  Did  you  aid  in  securing  its  passage? 

Mr.  Bacon.  I  did  not.     I  knew  nothing  of  it. 

The  Chairman.  Did  you  urge  in  any  way,  as  the  representative  of 
your  committee,  this  cooperation  on  the  part  of  the  Commission? 

Mr.  Baoon.  1  did  not;  no,  sir. 

The  Chairman.  Were  you  at  that  time  active  in  this  matter? 

Mr.  Bacon.  I  was,  to  some  extent. 

The  Chairman.  Were  there  other  agents  of  that  society  then  coop- 
erating with  you? 

Mr.  Bacon.  That  can  hardly  be  called  a  society.  It  was  a  conven- 
tion similar  to  the  one  that  was  held  in  1900,  composed  of  delegates 
from  national  commercial  organizations  only. 

The  Chairman.  Do  you  know  what  was  the  result  of  that  action 
which  I  have  called  attention  to? 

Mr.  Bacon.  It  resulted  in  pressing  for  the  passage  of  the  Cullom 
bill,  which  had  been  drawn  just  previously  thereto. 

The  Chairman.  Pressing  by  whom  ? 

Mr.  Bacon.  I  think  by  one  or  two  members  of  the  Commission;  per- 
haps  by  several. 

The  Chairman.  '  What  bill  was  drawn  ? 

Mr.  Bacon.  The  bill  known  as  the  Cullom  bill. 

The  Chairman.  Yes,  sir;  but  I  am  speaking  more  particularly  about 
the  results  that  followed  this  action  that  I  have  just  read. 

Mr.  Bacon.  Those  results  were  simply  an  effort  on  the  part  of  the 
organizations  associated  in  that  effort  to  secure  the  passage  of  the 
Cullom  bill. 

The  CHAiRiiAN.  Do  you  know  anything  of  the  circular  letter  that 
was  prepared  by  Edward  A.  Moseley,  secretary  of  the  Interstate  Com- 
merce Commission,  and  disseminated  generally,  or  extensively? 
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Mr.  Bacon.  I  do  not  recollect  any  circular  that  was  prepared  by 
him? 

The  Chairman.  Tou  never  saw  it? 

Mr.  Baoon.  I  have  no  recollection  of  it.  I  would  not  say  that  I 
KTer  saw  it,  positively,  but  I  have  no  distinct  recollection  of  it.  1 
coold  not  say  whether  I  ever  saw  it  or  not. 

The  Chairman.  Are  you  familiar  with  that  letter? 

Mr.  Baoon.  No,  sir.  If  I  were  familiar  with  it  I  would  not  say 
that  I  had  no  recollection  in  regard  to  it. 

The  Chairman.  I  beg  your  pardon.  When  I  asked  this  last  question 
I  had  not  in  mind  that  statement. 

Mr.  Bacon.  Mr.  Chairman,  if  I  may  suggest,  it  seems  to  me  that 
whatever  action  was  taken  by  that  preliminary  organization  the  pres- 
ent organization  is  not  responsible  for,  because  it  was  organized  on 
different  lines.  The  present  organization  consists  of  the  various  State 
iQd  local  organizations  in  connection  with  the  national  organizations 
ihst  were  associated  in  the  original  movement;  but  the  present  organ- 
iation  socceeded  that  and  proceeded  on  entirely  different  and  inde- 
pendent lines,  and  although  it  did  ask  and  urge  the  passage  of  the 
Oillom  bill,  which  was  then  in  its  second  session  beiore  Congress, 
^bse^oent  to  that  session  it  prepared  an  entirely  new  bill,  the  passage 
of  which  it  urged,  and  since  that  it  has  prepared  still  another,  each 
being  modiiied  by  conditions  and  circumstances  that  have  arisen  during 
that  provision. 

The  Chairman.  But  the  same  provision,  substantially,  with  regard 
to  the  rate-making  power,  was  found  in  all  those  bills? 

Mr.  Baoon.  That  is  common  to  them  all;  yes,  sir. 

The  Chairman.  Common  to  them  all,  ana  that  was  the  feature  of 
the  bill  most  earnestly  urged  by  the  Interstate  Commerce  Commission, 
^a^  it  not? 

Mr.  Baoon.  Thelnterstate  Commerce  Commission  urged  the  passage 
of  the  CuUom  bill  which  comprised  a  large  number  of  provisions  and 
vas  very  extensive  in  its  range,  and  designed  to  remedy  a  number  of 
serious  defects  that  have  been  developed  in  practice  under  the  interstate- 
^t>mmerce  act,  and  the  subsequent  bills  were  very  much  more  limited 
in  their  provisions;  and  the  final  bill  was  confined  to  the  particular 
point  of  conferring  special  power  upon  the  Commission,  together  with 
preventing  discriminations. 

The  Chairman.  You  said  the  other  day — or  at  least  I  understood 
you  to  state — that  the  power  of  the  Interstate  Commerce  Commission 
to  make  rates  was  conceded  by  everyone  for  ten  years  after  its  f or- 
niatioD. 

Mr.  Bacon.  I  think  I  made  a  statement  to  substantially  that  effect. 

The  Chairman.  Do  you  know  that  within  three  months  after  the 
Commission  was  organized,  the  then  chairman  of  the  Commission,  Mr. 
Cooley,  expressly  declared  that  no  such  power  had  been  conferred 
upon  the  Commission,  that  it  was  utterly  impracticable,  and  that  that 
datj  could  not  be  performed?  Do  you  know  that  he  said  that  in  an 
official  capacity! 

Mr.  Baoon.  I  do  not  know  that  he  made  such  a  statement  as  that. 

The  Chairbian.  Tou  do  not? 

^  Mr.  Baoon.  I  have  a  memorandum  of  what  was  stated  by  Judge 
Coolcv. 

The  Chairman.  Do  you  know  that  Mr.  Schoonmaker,  within  eight 
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months  after  the  organization  of  the  Commission,  substantially  used 
the  same  language? 

Mr.  Bacon.  No,  sir.    My  recollection  is  directly  to  the  contrary. 

The  Chairman.  To  the  contrary? 

Mr.  Bacon.  Yes,  sir. 

The  Chairman.  Do  you  know  that  repeatedly,  between  that  time 
and  the  decision  in  the  maximum-rate  cases,  the  courts  declared,  that 
that  power  did  not  exist? 

Mr.  Bacon.  The  courts  declared  that  the  power  to  make  rates  pri- 
marily did  not  exist  in  the  Commission;  and  the  decision  of  1897 

The  Chairman.  Yes,  sir. 

Mr.  Bacon  (continuing).  Declared  that  the  Commission  had  no 
power  to  determine  what  change  should  be  made  in  a  rate  which  was 
found  to  be  unjust  or  unreasonable. 

The  Chairman.  Yes. 

Mr.  Bacon  (continuing).  And  it  declares  that  its  power  was  limited 
to  the  denunciation  of  the  rate  and  limited  to  declaring  the  fact  that  it 
was  found  to  be  unreasonable  or  discriminative!,  as  the  case  might  be. 
On  that  Doint  I  have  a  paper  here  which  I  will  read  to  the  committee, 
which  will  be  of  interest — a  paper  which,  I  may  say,  was  drawn  by  the 
secretary  or  the  assistant  secretary  of  the  Interstate  Commerce  Com- 
mission, at  my  request,  in  relation  to  this  very  point  of  the  position  of 
Judge  Cooley. 

The  Chairman.  You  can  file  that  with  the  committee. 

Mr.  Bacon.  I  would  like  to  read  it. 

The  Chairman.  I  think  that  it  will  be  unnecessary.  It  will  take  up 
too  much  time. 

Mr.  Bacon.  It  will  take  me  only  two  or  three  minutes  to  read  it,  and 
it  is  directly  in  answer  to  the  question  that  you  have  asked  me. 

The  Chairman.  Very  well.     Who  prepared  that,  do  you  say? 

Mr.  Bacon.  It  was  prepared  at  the  office  of  the  Interstate  Commerce 
Comm  ission  by  either  the  secretary  or  the  assistant  secretary.  [Reading :] 

I  know  of  no  case  wherein  Judge  Cooley  said  that  the  Commiflsion  had  no  author- 
ity to  prescribe  a  reasonable  rate  when  an  existing  rate  had  been  found  to  be  unreason- 
able.   During  all  of  the  time  Judge  Cooley  was  on  the  Commission 

The  Chairman.  Whose  statement  is  that,  now,  if  you  please? 

Mr.  Bacon.  It  is  that  of  either  the  secretary  or  the  assistant 
secretary. 

The  Chairman.  Well,  who?    Which  one? 

Mr.  Bacon.  I  am  not  quite  sure  which. 

Mr.  Mann.  It  will  be  quite  easy  to  ascertain,  because  the  secretary 
of  the  Interstate  Commerce  Commission  is  here. 

Mr.  MosELEY.  Mr.  Bacon,  yesterday  I  got  a  letter  from  you  stating 
that  a  question  had  been  asked  you,  and  asking  myself,  or  the  Inter- 
state Commerce  Commission,  to  state  what  the  facts  were.  I  handed 
the  letter  to  Mr.  Decker,  the  assistant  secretary,  and  this  is  the  first 
notice  that  I  have  had  that  he  did  reply  to  it.  It  is  not  that  I  want  to 
shirk  any  responsibility,  but  I  say  tnat  the  letter  was  handed  to  Mr. 
Decker,  the  assistant  secretary,  who  has  been  with  the  Commission 
since  its  organization,  and  if  this  reply  was  sent  to  you  it  must  be  the 
reply  sent  you  by  Mr.  Decker. 

The  Chairman.  Is  that  paper  signed  by  anybody? 

Mr.  MosELEY.  From  the  Interstate  Commerce  Commission,  I  sup 
pose,  and  is  a  memorandum  bearing  directly  on  the  facts  in  question. 
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Mr.  Lamab.  Who  handed  that  to  ^^ou^  Mr.  Bacon  t 

Mr.  Bacx)N.  It  was  handed  to  me  this  morning. 

Mr.  Lamab.  Who  handed  it  to  you? 

Mr.  Bacon.  It  was  handed  to  me  at  the  office  of  the  Commission. 

The  Chaibman.  Is  it  signed  by  anybody? 

Mr.  Baoon.  It  is  not  signed  and  is  not  addressed.  It  is  a  memoran- 
dum handed  to  me. 

Mr.  Lamab.  Handed  to  you  by  whom? 

Mr.  Bacon.  Handed  to  me  by  the  assistant  secretary.  I  think,  Mr. 
Chairman,  that  in  reply  to  your  question  I  am  entitled  to  present  this 
paper.    I  beg  the  privilege  of  reading  it  to  the  committee. 

Mr.  Wangeb.  We  can  adopt  this  as  his  answer. 

Mr.  Bacon.  I  make  that  a  part  of  my  statement.     It  is  as  follows: 

I  know  of  no  case  wherein  Jndge  Cooley  said  the  Commission  had  no  authority 
to  preflcribe  a  reasonable  rate  when  an  existing  rate  had  been  found  to  be  unreason- 
able. During  all  of  the  time  Judge  Cooley  was  on  the  Commission  it  was  believed 
that  the  Commission  had  this  authority  and  he  joined  in  the  orders  forbidding  car- 
riers not  to  charge  more  than  the  reasonable  rate  shown  by  the  evidence  in  cases 
involving  that  question. 

A  case  decided  by  the  Commiasion  in  an  opinion  by  Commissioner  Schoonmaker 
has  been  cited  as  holding  in  1887  that  the  Commission  had  no  authority  to  prescribe 
reasonable  rates.  This  was  the  case  of  Thatcher  against  the  Delaware  and  Hudson 
C^al  Company  (1 1.  C.  C.  Rep.,  152).  But  that  case  did  not  involve  the  reason- 
ableness of  rat^  The  complainant  snipped  erain  from  his  elevator  at  Schenectady, 
N.  Y.,  to  Boston  and  Boston  points.  He  desired  that  the  rates  for  that  service 
should  be  less  than  those  from  stations  on  the  same  line  nearer  to  destination.  In 
other  words,  he  wanted  an  order  compelling  the  roads  to  depart  from  the  principle 
of  the  long  and  short  haul  clause.  The  Commission  said  it  might  authorize  the  car- 
riers upon  their  application  to  depart  from  the  rule  of  that  clause,  but  that  it  had  no 
power  to  compel  such  departure. 

The  Commission  further  said  the  carriers  might  reduce  the  rate  from  Schenectady 
and  also  from  the  shorter  distance  points  and  so  avoid  making  an  exception  to  the 
long  and  short  haul  clause,  but  added  that  the  complainant  did  not  ask  tne  Commia- 
sion to  compel  such  a  reduction  from  the  shorter  distance  stations,  and  that  no  evi- 
dence had  Deen  offered  which  would  enable  it  to  determine  what  would  be  proper 
and  just  rates  from  such  stations.  Right  in  this  connection  the  Commission  used  the 
language  which  has  been  sometimes  referred  to  as  disclaiming  the  power  to  prescribe 
a  reasonable  rate  on  complaint.  It  said,  as  to  rates  from  the  shorter  distance  stations, 
concerning  which  no  complaint  had  he&a  made  or  any  evidence  offered:  "  It  is  there- 
fore impossible  to  fix  them  in  this  case,  even  if  the  Commission  had  power  to  make 
rates  generally,  which  it  has  not  Its  power  in  respect  to  rates  is  to  determine 
whether  those  which  the  roads  impose  are  for  any  reason  in  conflict  with  the  statute." 
It  was  impossible  to  fix  rates  from  the  shorter  distance  stations,  because  the  Com- 
mission had  before  it  no  complaint  and  no  evidence,  and  if  it  had  power  to  make 
rates  generallv,  that  is,  without  complaint  or  evidence,  it  could  not  have  done  so  in 
the  absence  of  some  information  upon  the  subject  At  that  time,  if  the  rates  were 
found  to  be  in  conflict  with  the  statute,  it  was  believed  that  the  Commission  had 
aatbority^  to  prescribe  the  maximum  reasonable  charge.  In  that  very  case  the 
CommiflBion  said: 

"If  the  complainant  thinks  the  rates  from  Schenectady  and  intermediate  points  to 
Boston  and  Boston  points  are  excessive,  he  can  raise  that  question  directly  and  dis- 
tinctly, and  the  Commiasion  can  then  enter  upon  a  full  investigation  of  the  facts 
beuring  upon  it" 

That  case  was  decided  in  July,  1887.  Six  months  afterwards  the  Commission, 
including  Jndge  Coolev,  held,  in  the  case  of  Evans  against  The  Oregon  Railway  and 
Navigation  Company  (1 1.  C.  C.  Rep.,  325).  that  the  wheat  rate  from  Walla  Walla, 
Wash.,  to  Portland,  Oreg.,  was  unreasonable,  and  ordered  it  to  be  re<lnced  so  as  not 
to  exceed  23}  cents  during  the  existing  grain  season,  the  expectations  l)eing  that  there 
would  be  a  further  reduction  for  the  next  season.  The  decisions  of  the  Commision 
in  other  cases  showed  the  exercise  of  the  authority  to  prescribe  maximum  reasonable 
rates  in  cases  arising  on  complaint  up  to  May,  1897,  when  the  decision  of  the  United 
States  Supreme  Court  was  renderea  holding  that  the  statute  did  not  confer  that 
authority  upon  the  Commission. 
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The  Chairman.  Now,  let  me  call  your  attention  to  this  language  of 
Judge  Coole}',  and  I  will  then  ask  you  if  3^ou  are  familiar  with  it. 

The  Commission  would  be  required  to  act  as  rate  makers  for  all  the  roads,  and 
would  be  compelled  to  so  adjust  the  tariffs  as  to  meet  the  exigencies  of  business, 
while  at  the  same  time  endeavoring  to  protect  relative  rights  and  equities  of  rival 
carriers  and  rival  localities.  This,  in  anv  considerable  state,  would  be  an  oiormous 
task.  In  a  country  so  large  as  ours,  ana  with  so  vast  a  mileage  of  roads,  it  would 
be  superhuman.  A  construction  of  the  statutes  which  would  require  its  performance 
woula  render  the  due  administration  of  the  law  altogether  impracticable,  and  that 
fact  tends  strongly  to  show  that  such  a  construction  could  not  have  been  intended. 

Are  you  familiar  with  that  language? 

Mr.  Bacon.  1  think  I  have  seen  that  before;  and  I  understand  that 
that  applies  to  the  general  initiative  rate-making  power. 

The  Chairman,  x  es,  sir.  This  bill  does  not  contemplate  anything 
of  that  kind? 

Mr.  Bacon.  It  simply  contemplates  the  making  of  a  rate 

The  Chairman.  Yes^  sir. 

Mr.  Bacon  (continmng).  Which,  upon  due  investigation,  has  been 
found  to  be  unreasonable  and  unjust. 

The  Chairman.  That  is,  the  action  of  the  Commission  must  be  in 
response  to  a  complaint  to  the  Commission? 

Mr.  Bacon.  Yes,  sir;  in  response  to  the  complaint. 

The  Chairman,  x  es,  sir.  Then  the  jurisdiction  of  the  committee 
in  this  particular  matter  would  be  dependent  upon  the  character  of  the 
coniplaint? 

Mr.  Bacon.  The  character  of  the  complaint,  and  the  evidence  pro> 
duced. 

The  Chairman.  Then  if  the  complaint  was  enlarged  so  as  to  cover  a 
number  of  roads,  the  jurisdiction  of  the  Commission  would  be  corre- 
spending  to  that? 

Mr.  Bacon.  There  is  no  doubt,  if  the  complaint  embraced  a  number 
of  different  complaints 

The  Chairman.  If  the  complainant  was  authorized  to  make  a  com- 
plaint against  one  rate  contained  in  a  schedule,  he  could  with  equal 
propriety  complain  of  all  the  rates  in  that  schedule,  could  he  not,  and 
make  one  complaint  of  it? 

Mr.  Bacon.  He  could,  but  I  think  the  Commission  would  exercise 
its  discretion  as  to  entertaining  a  case  that  involved 

The  Chairman.  How  could  it  exercise  its  discretion  under  this  bill 
if  it  was  to  confine  its  inauiry  to  the  complaint?  You  have  just  said 
that  the  complaint  fixed  tne  jurisdiction  under  this  bill. 

Mr.  Bacon.  I  have  said  that  the  complaint  could  be  filed.  I  did  not 
sav  that  it  fixed  the  jurisdiction. 

The  Chairman.  I  understood  j^ou  to  say  so.    That  is  what  I  asked  you. 

Mr.  Bacon.  I  did  not  intend  to  say  so.     If  I  did,  it  was  a  mistake. 

The  Chairman.  Is  it  not  your  opinion  that  under  this  bill  a  com- 
plainant would  have  a  right  to  make  a  complaint  against  all  the  rates 
from  all  the  stations  named  in  a  given  schedule? 

Mr.  Bacon.  I  think  if  such  a  complaint  were  made 

The  Chairman.  Will  you  answer  that  question?  Under  the  bill 
would  he  not  have  that  authority  ? 

Mr.  Bacon.  I  think  I  answered  substantially  the  same  question  in 
the  afiirmative. 

The  Chairman.  That  he  would  have  ? 
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Mr.  Bacon.  Yes,  sir.  But  I  did  say  that  it  would  be  in  the  discre- 
ion  of  the  Commission  whether  to  entertain  such  a  broad  complaint. 
The  Chairman.  Then  you  think  that  under  the  provisions  of  this 
^ill.  and  in  the  interest  of  remedying  present  difficulties,  it  would  be 
in  the  province  of  the  Commission  to  select  such  parts  of  a  man's 
^umplamt  as  it  saw  fit  to  regard  as  important  and  exclude  others? 

Mr.  Bacon.  I  think  it  would  be  in  its  province  to  require  that  the 
EiicDpIaint  should  be  limited  to  a  series  of  rates  that  were  dependent 
upon  one  another. 

The  Chairman.  To  a  series  of  rates? 

Mr.  Bacon.  Yes.  fiates  that  had  a  necessary  relation  to  one  another. 
»  The  Chairman.  Now,  it  often  happens,  doe^  it  not,  that  a  particular 
nte  upon  one  road  is  largely  dependent  upon  another  rate? 

Mr.  Bacon.  To  be  sure. 

The  Chairman.  To  be  sure.  And  it  happens  that  a  rate  from  one 
ioi'ality  is  very  often  dependent  upon  a  rate  from  another  locality? 

Mr.  Bacon.  One  of  the  principal  objects  of  this  bill  is  to  prevent 
(li>crimination  between  those  several  points  that  come  into  competition 
for  business  and  to  establish  the  proper  relations  between  roads  to  and 
from  competitive  points. 

The  Chairman.  Then  it  would  be  utterly  impossible,  in  the  just 
administration  of  this  law,  for  the  Commission  to  confine  itself  to  a 
single  rate  upon  one  commodity  from  one  locality,  would  it  not? 

Mr.  Bacon.  I  would  not  saj  that  it  would  be  impossible.  There 
ini^fht  be  occasions  and  situations  in  which  it  would  be  essential  that 
it  should  be  restricted. 

The  Chairman.  Yes.  But  it  would  not  suffice  for  them  to  say  that 
they  would  consider  nothing  but  a  single  rate  upon  a  single  oonunodity 
from  a  single  shipping  place? 

Mr.  Bacon.  If  tne  rates  which  were  combined  in  the  complaint  had 
^  bearing  upon  each  other  and  no  relation  to  each  other,  I  think  it 
woald  be  perfectly  competent  for  them  to  require  the  complaint  to  be 
amended. 

The  Chairman.  Is  it  not  true,  in  a  certain  sense,  that  every  rate  is 
inter-dependent  and  is  related  to  every  other  rate  in  the  scheaule? 

Mr.  Bacon.  That  is  a  pretty  broad  statement,  Mr.  Chairman. 

The  Chairman.  Is  it  not  true  ? 

Mr.  Bacon.  Not  by  any  means. 

The  Chairman.  It  is  not? 

Mr.  Bacon.  Have  you  any  idea  of  the  number  of  rates  in  force  in 
this  country? 

The  Chairman.  I  think  I  have. 

Mr.  Bacon.  It  would  be  utterly  impossible  to  say  what  the  rela- 
tion was. 

The  Chairman.  You  say  they  have  no  relation? 

Mr.  Bacon.  No,  sir. 

The  Chairman.  They  have,  certainly,  in  the  contemplation  of  the 
nilway  companies  in  the  matter  of  surplus  earnings,  do  they  not,  over 
vkI  above  the  operating  expenses? 

Mr.  Bacon.  Not  all  Sie  rates  in  the  country. 

The  Chairman.  The  rates  of  that  particular  road? 

Mr.  Bacon.  The  rates  of  any  particular  road. 

The  Chairman.  They  do  have  relation  to  one  another? 


22      PB0P08SI)   AHBKDMBKT  OF  INTEBSTATB-OOIOCEBOE   LAW. 

Mr.  Baoon.  Yes,  sir;  certainly. 

The  Chairman.  And  that,  too,  in  an  important  sense,  more  or  less, 
to  one  of  the  parties  to  the  controversy,  to  tlie  railroad  company, 
namely  I 

Mr.  Bacx>n.  Not  of  any  greater  importance  to  the  railroad  company 
than  to  the  public?    They  nave  equal  interests. 

The  Chairman.  But  they  do  have  that  important  relation? 

Mr.  Bacon.  They  certainly  do  have  an  important  relation. 

The  Chairman.  W  hat  is,  in  your  judgment,  the  serious  evil  properly 
to  be  complained  of  relating  to  railway  charges? 

Mr.  Baoon.  Well,  sir,  1  should  say  that  there  were  two.    First, 
there  is  the  relation  of  rates  between  competing  points,  and  the  rela-  « 
tion  of  rates-  between  competing  commodities,  au  of  which  are  very 
important. 

The  Chairman.  They  are  all  in  the  nature  of  discriminations? 

Mr.  Bacon.  They  are  all  in  the  nature  of  discriminations,  but 
beyond  that,  and  of  far  greater  importance,  is  the  general  scale  of 
rates  throughout  the  country,  which  has  been  raised  from  year  to 
year  during  the  past  four  years  to  an  extent  that  has  produced, 
according  to  a  statement  made  by  the  Interstate  Commerce  Coramis^ 
sion,  a  difference  in  the  charges  for  the  year  ending  June  30,  1903,  of 
$156,000,000  in  excess  of  what  the  rates  would  have  been  that  were  in 
force  in  1899. 

The  Chairman.  That  is,  including  the  volume  of  traffic? 

Mr.  Bacon.  On  the  same  tonnage. 

The  Chairman.  On  the  same  tonnage  f 

Mr.  Bacon.  The  same  rate  per  ton  of  1899,  applied  to  the  traffic  of 
1903,  produced  a  difference  of  over  $165,000,000  m  excess. 

The  Chairman.  That  included  the  increased  traffic? 

Mr.  Bacon.  No,  sir;  it  takes  the  same  rate  per  ton  which  was  applied 
in  1899. 

Mr.  CusHMAN.  The  same  number  of  tons? 

Mr.  Bacon.  The  same  rate  per  ton  that  was  in  force  in  1899,  applied 
to  the  tonnage  of  1903,  increases  the  earnings  by  $155,000,000.  xhat 
is  to  sav,  if  the  tonnage  of  1903  was  charged  at  the  rates  in  force  in 
1899,  the  revenues  derived  by  the  railroads,  or  the  charges  paid  by  the 
public,  were  $165,000,000  greater  than  they  would  have  been  under  the 
rates  of  1899.  That  is  the  statement  of  the  Interstate  Commerce  Com- 
mission, made  to  the  Senate  in  response  to  a  resolution  of  inquiry. 

Mr.  CcsHMAN.  Do  you  mean  that  the  same  rate  applied  in  1899 
applied  now  to  the  same  number  of  tons  would  produce  this  excess? 

Mr.  Bacon.  Not  quite  so  much.  The  tonnage  in  1903  was  a  little 
more,  but  the  rate  of  1903  applied  to  the  tonnage  of  1899  would  pro- 
duce $155,000,000  more. 

Mr.  CusHMAN.  That  might  be  a  question  of  increased  amount  of  ton- 
nage. 

Mr.  Bacon.  That  has  no  bearing  upon  it. 

Mr.  CuSHMAN.  Then  I  do  not  understand  you. 

Mr.  Bacon.  I  have  endeavored  to  make  myself  plain. 

Mr.  MosELEY.  If  the  rate  of  1899  had  been  in  force  in  1903  the 
amount  of  freight  paid  would  have  been  $165,000,000  less  than  it  was. 

Mr.  Bacon.  That  is  it,  exactly.  And  this  is  a  question  that  concerns 
the  public.  One  point  is  very  often  forgotten — that  is,  that  shippers 
have  no  concern  as  to  what  tlie  actual  freight  rate  is.     Their  concern 


FBOP08KD   AMENDMENT  OF  INTEB8TATE-GOMMEB0E   LAW.      23 

» that  no  one  else  shall  have  a  lower  rate  than  they  have  and  that 
other  places  with  which  they  have  to  compete  shall  have  no  discrimi- 
Btion  in  their  favor  against  them;  but  the  public  is  concerned  in  the 
nte  itself.  Everything  that  is  consumed,  in  every  form,  whether  for 
food  or  clothing,  or  heating  or  building,  or  for  any  other  purpose 
whatever,  is  subject  to  tiiese  rates  of  freight,  and  the  public  are  the 
oces  who  bear  that  rate. 

The  Chatrman.  JNow,  to  ^t  back  to  this  matter  of  the  character  of 
the  complaints  that  are  made.  Is  it  not  true  that  the  great  volume  of 
complaint  is  with  regard  to  some  form  of  discrimination,  either  in 
rates,  or  as  to  i>ersons,  or  as  to  commodities,  or  as  to  localities? 

Mr.  Bacon.  That  is  the  burden  of  the  complaints,  so  far  as  shippers 
are  concerned.  ^ 

The  Chairman.  That  is  the  great  burden? 

Mr.  Baoon.  Nop  sir;  the  shippers  are  one  class  and  the  public  are 
another.    The  shippers  constitute  perhaps  one-fiftieth  part  of  the 
public. 
The  Chairman.  Yes,  sir. 

Mr.  Bacon.  And  as  long  as  their  rates  are  equitable  with  regard  to 
each  other  and  with  reference  to  the  various  commodities  they  handle 
ttKij  are  fully  satisfied;  but  they  are  the  ones  that  make  complaints 
against  this  particular  evil,  this  evil  of  discrimination. 
The  Chairman.  Yes. 

Mr.  Bacon.  That  is,  discrimination  between  localities  and  between 
commodities.  But  the  public  at  large  is  making  complaint  through 
the  press  of  the  country  in  the  most  impressive  manner,  and  has  been 
for  years.  Almost  every  paper  in  the  country  has  been  burdened  with 
this  complaint.  But  the  people  have  no  organization  before  Congress. 
They  are  left  entirely  to  themselves  and  they  are  pleading  their  cause 
in  an  indefinite  and  indirect  manner. 

The  Chairman.  You  have  been  appearing  heretofore,  have  you  not, 
as  the  representative  of  the  shippers? 
Mr.  Bagon.  I  am  the  representative  of  the  shippers. 
The  Chairman.  The  commercial  associations? 
Mr.  Bacon.  Yes  sir;  but  the  shippers  naturally  feel  that  they  are 

interested 

The  Chairman.  Let  me  go  a  little  further.  So  that,  so  far  as  your 
representative  capacity  is  concerned,  you  are  intereted  in  these  dis- 
cruninations,  and  drawbacks,  and  things  of  that  kind? 

Mr.  Bacon.  That  is  true.    But  we  shippers 

The  Chairman  (continuing).  And  the  people  whom  you  represent, 
^  Ton  have  just  stated,  have  but  little  care  as  to  what  the  rate  is  if  it 
iseooitable  with  regara  to  all  of  the  shippers? 
ilr.  Bacon.  That  is  it. 

The  Chairman.  That  is  it.  So  that  when  you  make  these  other 
representations  of  the  complaints  of  the  populace  that  are  voiced  in 
the  newspapers,  you  are  getting  outside  of  your  official  relaiions  to 
this  subject,  are  you  not? 

Mr.  Bacon.  I  take  exception  to  the  term  "populist,"  because  they 
»re  not  embraced  in  any  party. 

The  Chairman.  I  did  not  say  "populist."  I  said  "populace." 
[Laughter.] 

Mr.  Baoon.  I  beg  your  pardon.  While  the  shippers  are  interested 
in  the  rates  being  properly  adjusted,  they  naturally  feel  a  reciprocal 


24      PS0P08ED   AHENDXKKT  OF  INTERSTATB-OOMMEBCE  LAW. 

interest  toward  those  from  whom  they  derive  their  business,  those 
with  whom  they  are  doing^  business,  and  when  they  see  that  the  rates 
are  excessive,  and  that  tbeir  customers  and  clients  are  suffering*  unjustly 
in  regard  to  it,  they  naturally  feel  that  it  is  necessary  for  them  to 
exert  their  influence  as  far  as  it  may  be  necessary  to  relieve  that. 

The  Chairman.  So  that  in  repi*esenting  this  part  of  the  subject 

Mr.  Bacon.  I  am  speaking  for  the  public. 

.The  Chairman.  You  are  speaking  emotionally  rather  than  profes- 
sionally f     [Laughter.] 

Mr.  Bacon,  i  es.  sir. 

The  Chairman.  1  would  be  glad,  Mr.  Bacon,  if  you  would  tell  us 
in  what  way  legislation  is  necessary — what  new  legislation  is  neces- 
sary— in  order  to  remedy  thia^ast  number  of  complaints  that  are  the 
complaints  of  the  shippers  which  you  have  just  spoken  oft 

Mr.  Bacon.  The  very  legislation  which  is  comprised  in  the  bill 
which  has  been  prepared  through  this  committee. 

The  Chairman.  Have  they  not  now  legislation  which  prohibits  dis- 
criminations between  persons} 

Mr.  Bacon.  Yes,  sir. 

The  Chairman.  Do  they  not  have  legislation  which  prohibits  dis- 
criminations between  localities? 

Mr.  Bacon.  We  have  legislation  which  prohibits  it,  but  we  have  no 
means  of  enforcing  it.    The  Commission  is  absolutely 

The  Chairman.  We  will  get  to  that  after  a  bit.  Do  we  not  have 
legislation  with  regard  to  discriminations  as  to  commodities? 

Mr.  Bacon.  There  is  legislation — that  is,  there  is  a  declarative  state- 
ment in  an  act  of  Congress  prohibiting  that. 

The  Chairman.  Prohibiting  that? 

Mr.  Bacon.  We  are  not  asking  for  legislation  to  prohibit  it.  We 
are  asking  for  the  means  of  enforcing  that  legislation. 

The  Chairman.  Yes,  sir.  Now,  we  have  a  criminal  statute  to  aid 
in  its  enforcement,  have  we  not? 

Mr.  Bacon.  Not  in  its  enforcement. 

The  Chairman.  We  have  not  a  criminal  statute? 

Mr.  Bacon.  Only  in  regard  to  personal  relations. 

The  Chairman.  Have  we  not  legislation  with  regard  to  discrimina- 
tions, prohibiting  discriminations  as  to  commodities? 

Mr.  Bacon.  There  are  no  penalties. 

The  Chairman.  There  are  no  penalties? 

Mr.  Bacon.  No,  sir. 

The  Chairman.  A  discrimination  either  against  the  person  or  against 
the  locality  or  agair  st  a  rate  is  forbidden  by  the  law,  is  it  not? 

Mr.  Bacon.  It  is  forbidden  that  rates  shall  be  discriminative  between 
localities  or  between  commodities,  or,  as  the  act  expresses  it,  between 
different  descriptions  of  traffic;  but  it  ends  there. 

The  Chairman.  And  between  persons? 

Mr.  Bacon.  1  left  out  the  persons. 

The  Chairman.  See  if  it  ends  there.  I  think  it  does  not.  Discrim- 
ination in  either  of  these  respects  by  a  carrier  is  prohibited,  you  say  ? 

Mr.  Bacon.  It  isprohibited;  yes,  sir. 

The  CHAiRBiAN.  Then  it  is  an  offense,  is  it  not,  against  the  statute-^ 
a  violation  of  the  statute? 

Mr.  Bacon.  It  is  a  violation  of  the  statute. 
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The  Chairman.  Have  we  not  a  Commission  whose  duty  it  is  to 
make  inquiry  with  regard  to  all  violations  of  the  provisions  of  that 
bt&tute? 

Mr.  Baoon.  We  have,  and  they  have  made  inquiries  and  have  found 
that  violations  do  occur  in  many  instances,  and  have  attempted  to  rem> 
edv  it,  without  effect. 

The  Chairman.  Whenever  they  find  that  there  is  a  violation  of  the 
statute  it  is  their  duty,  is  it  not,  under  the  statute,  to  proceed  to  the 
courts  for  remedies? 

Mr.  Bacon.  1  do  not  understand  that  it  is  their  duty  to  proceed 
through  the  courts.  It  is  their  duty  to  hear  any  complaint  respecting 
^ch  violations. 

The  Chairman.  And  when  they  hear  that  a  violatioa  of  the  statute 
has  occurred,  you  say  that  you  have  not  yet  known  that  it  was  their 
duty  to  proceed  to  the  courts? 

At.  Bacon.  No,  sir.    It  is  their  duty  to  investigate. 

The  Chairman.  To  investigate? 

Mr.  Bacon.  And  report. 

The  Chairman.  Yes.  And  your  understanding  of  the  law — the 
present  law — is  that  whenever  they  find  that  there  is  a  violation,  that 
ends  the  matter,  except  as  they  may  advise  the  discontinuance  of  it? 

Mr.  Bacon.  The  act  states  that  on  finding  any  violation  of  the  law 
the  Commission  shall  notify  the  carrier  to  that  effect  and  notify  it  to 
discontinue  that  violation. 

The  Chairman.  Yes. 

Mr.  Bacon.  Those  are  the  words  the  statute  uses. 

The  Chairman.  And  in  your  judgment  that  ends  the  duty  and  the 
power  of  the  Commission. 

Mr.  Bacon.  The  Commission  is  authorized 

The  Chairman.  Will  you  just  answer  that  question,  please? 

Mr.  Bacon.  What  is  the  question?    Just  let  me  have  it  again. 

The  stenographer  read  the  question  as  follows: 

And  in  your  jadgment  that  ends  the  duty  and  the  power  of  the  CommisBion? 

The  Chairman.  When  they  have  ordered  the  Commission  to  desist? 

Mr.  Bacon.  No,  sir;  it  does  not. 

The  Chairman.  That  is,  for  the  railroad  companies  to  desist? 

Mr.  Bacon.  No,  sir.  It  is  authorized  to  proceed  to  enforce  its  orders 
through  the  courts. 

The  Chairman.  Yes. 

Mr.  Bacon.  In  case  that  is  not  obeyed  by  the  railway  company.  But 
let  me  say  right  here 

The  Chairman.  Go  on  and  answer  that  point. 

Mr.  Bacon  (continuing).  The  extent  of  the  power  conferred  by  the 
set  upon  the  Commission  in  regard  to  a  discriminative  rate  or  an 
excessive  rate  is  to  so  declare  it,  and  to  notify  the  company  to  cease 
tnd  desist  from  that  violation.  The  result  of  it  is  that  its  order  may 
J'e  complied  with  by  a  change  of  1  per  cent,  we  will  say,  on  the  exist- 
ing rates,  when  under  the  existing  circumstances,  it  is  plain  that  there 
OQjght  to  be  a  change  of  10  or  20  per  cent. 

The  Chairman.  Yes. 

Mr.  Stevens.  I  wish  you  would  file  with  the  comnaittee  all  the 
iostances  you  know  of  that  thing  having  been  done.  1  think  it  will  be 
of  great  use  for  us  to  investigate. 
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Mr.  Bagon.  It  will  be  a  pretty  difficult  thing  to  do. 

Mr.  Steyens.  That  thing  haH  been  done,  I  understand. 

Mr.  Bacon.  It  has  been  done. 

Mr.  Stevens.  I  would  like  to  know  the  instances.  I  wish  that  yon 
would  file  that  information  with  the  committee. 

Mr.  Baoon.  I  will  give  you  one  instance  right  at  this  present 
moment. 

Mr.  Stevens.  If  you  have  time^  I  wish  that  you  would  file  full 
information  on  that  with  the  committee. 

Mr.  Bagon.  I  will  give  you  one  instance  right  now,  of  a  case  in 
which  I  had  an  important  part  myself,  known  as  the  Milwaukee  case, 
which  was  brought  against  seven  different  railroads  transporting  grain 
from  west  of  the  Mississippi  to  Milwaukee  on  one  hand  and  Minnea- 
polis on  the  other.  The  rates  to  Milwaukee  were  believed  to  be 
unreasonable  in  proportion  to  the  rates  to  Minneapolis.  That  case 
was  brought  before  the  Commission,  and  was  decided  favorably  to  the 
Milwaukee  people,  and  a  definite  order  was  issued  by  the  Commission 
requiring  that  the  rates  to  Milwaukee  should  not  exceed  the  rates  to 
Minneapolis  by  a  greater  sum  than  the  difference  shown  in  the  dis- 
tances carried  on  the  roads  in  question — the  difference  shown  in  the 
rates  carried  on  the  roads  in  question  for  corresponding  distances. 

I  will  sav  that  the  distances  carried  are  applicable  only  to  short  dis- 
tances, and  are  not  applicable  to  terminal  points;  but  we  differences 
between  those  short  aistances — the  local  traffic,  as  it  is  called — were 
applied  to  the  terminal  rates,  and  the  roads  were  required  to  change 
those  terminal  rates  in  conformity  therewith.  That  would  have  involved 
a  reduction  from  Milwaukee,  from  the  points  in  question — two  or  three 
hundred  of  them,  probablv — of  from  2  to  8  cents  per  hundred  pounds, 
and  would  have  equalized  the  two  markets.    That  is,  it  would  have 

S laced  the  two  marKcts  upon  a  par  for  grain  shipments  west  of  the 
lississippi  River  on  their  wav  to  the  seaboard,  fiut  the  rfiilway  com- 
panies oeclined  to  make  the  change,  and  instead  of  making  the  change 
required,  made  a  change  of  about  one-half,  in  most  cases  less  than  one- 
half,  of  the  difference  required  by  the  Commission.  That,  as  you  will 
readily  see,  afforded  no  relief,  for  the  reason  that  it  required  the  full 
change  which  the  Commission  found  was  necessary  in  order  to  put  the 
markets  on  an  equality.  That  is  one  case  that  I  have  given  you.  I  could 
propably  cite  a  ^reat  many  others  by  looking  over  the  records,  but 
this  shows  the  difference,  clearly. 

Thereupon  the  committee  adjourned  until  Friday,  December  16, 
1904,  at  10.30  o'clock  a.  m. 

New  Orleans,  Decetriber  ff,  190^^ 
Hon.  John  Sharp  Williams, 

Washington^  D.  C. 

Dear  Sir:  I  wish  to  assure  you  of  the  appreciation  of  the  members 
of  the  Central  Yelow  Pine  Association  for  the  interest  you  express 
in  your  recent  letter  to  me,  in  legislation  to  amend  the  interstate  com- 
merce act  to  the  extent  that  the  Commission,  upon  complaint,  will  have 
the  power  to  fix  a  reasonable  rate  after  hearing. 

A  number  of  bills  have  been  introduced  into  Congi'ess,  a^l  seeking 
to  amend  the  law  in  about  the  same  way,  some,  however,  to  a  greater 
extent  than  others. 
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In  view  of  the  fact  that  the  railroad  interests  will  oppose  any  kind 
of  legislation  enlarging  the  powers  of  the  Interstate  Commission  it  has 
been  deemed  best  to  try,  at  this  time,  to  secure  only  such  an  amend- 
ment as  is  represented  by  the  Cooper  bill.  If  any  farger  powers  are 
nndertaken  to  be  secured  it  is  feared  that  through  the  opposition  of  the 
friends  of  the  railroads  legislation  of  any  kipd  in  the  interest  of  the 
the  public  will  fail. 

It  has  been  suggested  bv  some  who  are  in  favor  of  legislation  that 
the  Cooper  bill  is  not  adequate,  and  that  the  measure  is  imperfect 
and  if  enacted  into  law  will  aflford  very  little  if  any  relief,  for  the  fol- 
lowing reasons: 

First  That  the  first  clause  of  the  bill  does  not  sufficiently  authorize 
the  Commission  or  make  it  its  duty  to  find  what  is  a  reasonable  and 
lawful  rate  to  be  substituted  in  lieu  of  one  found  to  be  unreasonable 
and  unlawful;  and,  second,  the  provisions  of  the  bill  which  authorize 
die  court  to  set  aside  the  order  of  the  Commission  if  it  is  found  to  be 
unjust  or  unreasonable  on  the  facts  is,  in  the  opinion  of  some  who 
have  given  the  subject  thought,  fatal  to  the  purposes  of  the  bill. 

I  have  asked  Mr.  Bacon,  cnairman  of  the  executive  committee  of  the 
Interstate  Law  Association,  who  is  in  Washington  at  the  present  time, 
in  charge  of  the  measure,  to  confer  with  you  and  to  secure  your  assist- 
ance in  getting  a  favorable  report  from  the  House  committee. 

If  the  Cooper  bill  as  presented  is  not  adequate  to  secure  small  meas- 
ure of  relief  contemplated,  I  hope  through  your  efforts  it  can  be,  in 
committee  or  after  it  is  presented  to  the  House,  amended  so  that  ship- 
pers when  they  are  unjustly  treated  by  the  railroads  can  be  assured  of 
prompt  relief  upon  complaint  and  after  hearing. 
Yours,  very  truly, 

Geo.  S.  Gardiner, 
President  Ceni/ral  YeUow  Pine  AssoGiation. 


Lid  of  easea  decided  prior  to  the  Supreme  Court  decision  in  the  Maximum  Rate  case  May  ^4t 
18S7  267  U,  S,f  479),  in  which  the  Commission  ordered  changes  to  be  made  in  rates 
found  to  be  ur^ust  or  unreasonable. 


TiUe  of  case. 


Emu*.  O.R.AM.B.OO 

BMdr.O.R.AK.R.0o 

rvTBrv.E.T.,V.AG.R.Co v-- 

pTleB4c8aii8«.B.T.,V.AQ.R.Go 

aDrlbart«.Peim.R.Oo 

Horlbi]it9.L.S.AM.8.R.Co 

PukboiBt  ACo.«.Penn.R.Co 

Nieo]«iv.Penn.R.Co 

New  Orleans  Cotton  Exchange  v.  C,  N.  O.  &  T.  P.  R.  Co 

JunefAAl>bottv.E.T.,V.&O.R.Co 

X«w  Ofieana  Cotton  Exchange  V.  111.  C.  R.  Co 

Be  AHend  Ftelght  Ratee  on  Food  ProductB 

HttTKraCo.v.  Penn.Co 

CQixeBraiLACo.«.lAV.R.Co 

taioo  ftnit  ^  Produce  Exohange  tr.  N.  Y.  ^  N .  E.  R.  Co 

Mawan  State  Grange  V.N.Y.,  P.  AN.Ry.  Co • 

JiffleiAMa7erB.Co.v.C.tN.O.&T.P.R.Co 

Horlda  RaUroad  CommisBion  V.  S.  P.  &  W.  R.  Co 

I'ABDWJin,  Htgginiion  &  Co.  V.  T.  &  P.R.Co 

BU]ig«.d.p7Zw.R.Co 

f*ny».F.C. A  P.R.Co 

]iQipb7,Wa8eyACo.v.  Waha«h  R.Co 

Vaehanti^  Union  of  Spokani;  r.  No.  Pac.  R.  Co 

iBdependent  Reflnera'  Aasn.  v.  W.  N.  Y.  &  P.  R.  Co.  (3  cases) 

Tr7  Bd.  Trade  V.  Ala.  H.R.  Co 

Doncaa  *.  A«  T.  A  8.  P.  Ry.  Co 

uuean  V.  Bo.  Pac.  Co 


Date. 


Dec.    8,1887 
do 

Feb.  15,1888 
do 


July  20,1888 

do 

July  28,1888 

do 

Nov.  26,1888 
Sept.  26, 1889 
Apr.  11,1890 
July  19,1890 
Oct.  23,1890 
Mar.  13,1891 
Mar.  19,1891 
Apr.  18,1891 
June  29, 1891 
Oct.  29,1«91 
Not.  30,1891 
Jan.   28,1892 

do 

Jan.  30,1892 
Nov.  28,1892 
Nov.  14,1892 
Aug.  15,1893 
Nov.  3,1898 
do 


Citation. 


lLC.C.Rep.,825. 
lib.,  825. 
lib.,  480. 
lib.,  465. 
2  lb.,  130. 

Do. 
2  lb.,  181. 

Do. 

2  lb.,  375. 

3  lb.,  225. 
8Ib...')34. 

4  lb.,  116. 
4  lb., 212. 
4  lb.,  535. 
4  lb.,  664. 
4Ib.,58S. 

4  lb.,  744. 

5  lb.,  13. 
5  lb.,  44. 
5  lb..  120. 
51b.,  97. 
5  lb.,  122. 
5  lb.,  478. 

5  lb.,  415. 

6  lb.,  1. 
Olb^aft. 

Do. 


28      PROPOSED    AMENDMENT   OF   INTEBSTATE-OOMMESOS   LAW. 

Litt  of  oases  decided  prior  to  the  Supreme  Court  decision  in  the  Maximum  Raie  case  May 

t4t  19^9  ^' — CJontinued. 


TiUe  of  case. 


Morrell  V.  Un.  Fac.  R.  Co 

Newland  V.  Mo.  Pac.  E.O0 

Page  V.  D..  L.  A  W.  R.  Go 

Cincinnati  Freight  Buiean  *.  C,  N.  O.  &  T.  P.  R.  Co. 

Chicago  Fxeight  Bureaa  v.  L.  N.  A.  A  C.  R.  Co 

Charleston  Track  Farmers'  Assn.  v.  N.  E.  R.  Co 

Hill  A  Bro.  V.  N.  C.  A  St  Lw  R.  Co 

Cordele  Machine  Shop  V.  L.  AN.  R.  Co 

Colorado  Fuel  A  Iron  Co.  v.  80.  Pac.  Co 

Evans  v.  Union  Pac.  R.  Co 

Mayv.  McNeil,  receiver,  O.  R.  AN.  R.  Co 

Jerome  HiU  Cotton  Co. «.  M.,  K.  A  T.  R.  Co 


Mlanuri  R.  R.  Commission  v.  Eureka  Springs  R.  Co. 
Milk  ProducerB'Prot  Assn.  0. D.,  I.AW.Ry 


Date. 


Dec.  22,1893 
Jan.  81,1894 
Mar.  28,1894 
May  29,1894 
do 


Apr.  6,1895 
Oct  19,1896 
do 


Nov.  25,1895 
Feb.    8,1896 

do 

May  20.1896 
Feb.  26,1897 
Mar.  13.1897 


Citation. 


6I.C.C.,Rep.,12L 
6  lb.,  181. 
6  lb.,  148u 
6  Ib^  195. 

Do. 
6  lb.,  296. 
6  lb.,  848. 
6  lb.,  361. 

6  lb..  488. 
6Ib^530. 

Do. 
6Ib.,  60L 

7  lb..  69. 
7  lb.,  92. 


JM  of  eases  decided  subsequent  to  the  Maximum  Raie  decision  of  the  Supreme  Ooui%  May 
24y  1SS7  (167  U,  S.,  47 9) f  in  which  the  Commission  found  rates  complained  of  to  be 
unjust  or  unreasonable  and  ordered  them  to  be  discontinued. 


Title  of  case. 


Date. 


Citation. 


BufTem,  Hont  A  Co.  «.  I.  D.  A  W.  R.  Co 


Caiy  V.  Eureka  Sprgt.  R.  Co 

Callaway  V.  L.  An.  R.  Co 

Milwaukee  Chamber  Commerce  v.  C,  M.  A  St  P.  R.  Co. . . . 

Cattle  Raisers'  Assn.  v.  Ft.  W.  A  D.  C.  R.  Co 

Phillips.  Bailey  A  Co. «.  L.  A  N 

Grain  Shipperi'  Assn.  of  N.  W.  Iowa  v.  L.  G.  R.  Co 

Savannah  Bureau,  etc..  v.  L.  AN.  R.  Co 

Hampton  Board  of  Trade  V.  N.  C.  A  St  L.  R.  Co 

Warren-Ehret  Co.  V.  Cent.  R.of  N.  J 

McQrewv.  Mo.  Pac.  R.  Co 

Hilton  Lbr.  Co.  V.  W.  A  W.  R.  Co 

Natl.  Wholesale  Lbr.  Dlrs.  Assn.  o.  N.  A  W.  R.  Co 

Wilm.  Tariff  Aaan.  V.  C.  P.  A  V.  R.  Co 

Johnson  v.  C,  St  P.,  M.  A  O.  R.  Co 

Re  Proposed  Advances  in  Freight  Rates 

Mayor,  etc.,  of  Wichita  v.  A.,  T.  AS.  F.  R.  Co 

Marten  v.L.  AN.  R.  Go 

Georgia  Peach  Growers'  Assn.  v.  Atlantic  Coast  Line  R.  Co. 

AberaeenCom.  Group  Assn.  v.  M.  AC.  R.  Co 

N.  O.  Live  Stock  Ezcn.  V.  T.  AP.  R.  Co 

Re  Transportation  of  Fruit  on  P.  M.  A  Mich.  Cent.  R.  Co . . 


July    1.1897 

Aug.  21,1897 
Dec.  31,1897 
Jan.  19,1898 
Jan.  20,1896 
Oct  29.1898 
June  22, 1899 
Jan.  8. 1900 
Mar.  10,1900 
Dec.  22,1900 
Feb.  8, 1901 
Apr.  10,1901 
Dec.  11,1901 
Dec.  17,1901 
May  7.1902 
Apr.  .  1. 1903 
Oct  24,1903 
Nov.  21,1903 
June  4,1904 
June  25, 1904 
do 


July  27,1904 


7LC.  C.  Rep.,256 

(2  cases). 
7  lb.,  286. 
7  lb.,  431. 
7  lb.,  481. 
7  lb.,  513. 
7  lb..  93. 

7  lb..  158. 

8  lb.,  877. 
8  lb.,  503. 
8  lb.,  596. 

8  lb.,  630. 

9  lb.,  17. 
9  lb.,  87. 
9  lb.,  118. 
9  lb..  221. 
9  lb.,  382. 
9  lb..  534. 

9  lb.,  58L 

10  lb.,  255. 
10  lb.,  289. 
10  lb.,  827. 
10  lb.,  860. 


Note. — ^The  foregoing  cases  of  the  Commission  involved  the  unrea- 
aonableness  and  injustice  of  rates  only. 

Numerous  other  decisions  of  the  Commission  involved  the  reason- 
ableness of  rates  considered  collaterally  with  unjust  discrimination, 
undue  preference,  and  violations  of  the  long  and  short  haul  section. 

Edw.  a.  Moseley, 

Secretary. 
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Friday,  Jamiary  ff,  1905, 

The  committee  met  at  10.40  oVlock  a.  m.,  Hon.  William  P.  Hep- 
bum  in  the  chair. 

The  Chairman.  We  will  resume  the  hearings  upon  the  interstate 
oommerce  propositions.  Mr.  Bacon  is  here,  and  Mr.  Mann,  I  under- 
stand, desires  to  ask  him  some  questions. 

8TATSMEHT  OF  MB.  E.  P.  BACOH— Besnmed. 

Mr.  Mann.  How  long  have  you  been  interested  in  the  proposed 
amendment  or  proposed  amendments  to  the  interstate  commerce  law  ! 

Mr.  Baoon.  1  have  taken  an  active  part  in  the  matter  for  five  years 
past,  and  have  felt  interested  in  it  ever  since  the  decision  of  the  Su- 
preme Court  which  denied  the  power  to  the  Commission  to  designate 
what  change  should  be  made  in  a  rate  found  to  be  unjust  or  dis- 
criminative. ' 

Mr.  Mann.  And  during  that  time  have  you  given  very  special 
study  to  the  subject? 

Mr.  Bacon.  1  have,  so  far  as  I  could  do  so  in  connection  with 
proper  attention  to  my  business. 

Mr.  Mann.  You  are  the  chairman  of  the  executive  committee  of 
the  so-called  Interstate  Commerce  Law  Convention? 

Mr.  Baoon.  Yes,  sir. 

Mr.  Mann.  Do  you  consider  yourself  an  expert  on  the  subject  of 
rate  making? 

Mr.  Bacon.  I  would  not  make  such  a  statement:  no,  sir.  I 
have  given  a  good  deal  of  study  to  it  and  feel  fairly  well  informed  in 
i^ra  to  it,  but  I  would  not  consider  myself  an  expert,  by  any  meana 

Mr.  Mann.  Do  you  consider  yourseli  an  expert  upon  the  question 
of  what  legislation  i^ould  be  enacted  to  give  the  Interstate  Commerce 
Commision  power  to  make  freight  rates? 

Mr.  Bacon.  I  have  definite  ideas  in  relation  to  it. 

Mr.  Mann.  Well,  if  you  would  answer  my  question  I  think  we 
would  get  to  it  easier. 

Mr.  Bacon.  I  i^ould  not  say  that  I  am  an  expert  in  legislation,  for 
I  am  not. 

Mr.  Mann.  Do  you  consider  yourself  an  expert  on  the  question  as 
to  whether  changes  should  be  made,  and  if  so,  to  what  extent,  in  the 
power  of  the  Interstate  Commerce  Commission  ? 

Mr.  Bacon.  I  must  say  that  I  do  not  consider  myself  an  expert  in 
any  of  these  matters.  I  nave  given  much  attention  to  them  and  have 
reached  definite  conclusions  in  relation  to  them,  which  are  mature, 
and  on  which  I  am  very  clear. 

Mr.  Mann.  Do  you  consider  that  the  subject  of  rate  making  by 
raihtNids  is  a  matter  requiring  expert  or  technical  knowledge^  or  a 
object  which  can  be  passed  upon  by  the  ordinary  layman  without 
expert  knowledge? 

Sir.  Bacon.  Kailroad  men  have  recently  testified  that  the  making 
of  rates  is  not  a  science. 

Mr.  Mann.  If  you  will  answer  my  question  I  will  be  very  much 
obliged  to  you. 

ifr.  Bacon.  Please  repeat  it. 
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Mr.  Mann.  I  did  not  ask  about  railroad  men,  but  I  asked  for  your 
opinion. 

Mr.  Bacon.  I  answered  that  question  by  giving  the  opinion  of  rail- 
road  traffic  managers,  which  I  fuUv  coincide  in. 

Mr.  Mann.  You  agree  that  it  does  not  require — ^you  state  that  it 
does  not  require  an  expert  knowledge  to  make  freight  rated? 

Mr.  Bacx)n.  That  is  not  exactly  what  I  mean. 

Mr.  Mann.  Won't  you  tell  us  just  what  you  do  mean  on  the 
subject. 

Mr.  Bacx)n.  The  matter  of  making  rates  is  largely  a  matter  of  ex- 
periment and  of  development  Rates  are  made  by  traffic  managers 
with  the  view  to  testing  their  correctness  and  their  practicability,  and 
as  changes  are  found  to  be  necessary  in  the  workings  of  the  business 
thev  are  made,  one  after  another,  until  finally  a  rate  is  reached  which 
is  found  to  be  practicable  and  as  satisfactory  as  circumstances  will 
permit. 

Mr.  Mann.  If  you  will  permit  me  to  direct  your  attention  to  my 
question,  it  was  as  to  whether  it  requires  expert  knowledge  in  order 
to  make  this,  or  whether  freight  rates  can  be  made  at  random  without 
expert  knowledge,  in  your  judgment. 

Mr.  Bacon.  They  certainly  can  not  be  made  at  random,  but  I  con- 
sider that  a  proper  study  of  the  subje<;t  on  the  part  of  one  who  gives 
his  attention  to  it,  and  particularly  one  who. is  charged  with  the  duty 
of  regulation  of  railroad  rates,  will  give  him  sufficient  knowledge  on 
the  subject  to  determine  whether  the  rates  already  existing  are  cor- 
rect, are  just,  are  reasonable,  or  not;  and,  if  not,  what  should  be  sub- 
stituted in  their  place  that  will  be  so.  I  do  not  consider  that  it  is 
necessary  that  a  man  should  have  had  experience  in  the  traffic  de- 
partment of  a  railroad  in  order  to  form  a  judgment  in  regard  to  the 
determination  of  a  question  of  that  kind. 

Mr.  Mann.  Of  course,  I  did  not  ask  you  that  question,  although 
the  information  is  very  valuable.  What  I_  wanted  to  know  was 
whether  it  required,  in  your  judgment,  expert  knowledge  to  make 
freight  rates. 

AG.  Bacon.  If  you  mean,  by  expert  knowledge,  the  knowledge  of 
the  man  who  has  given  his  Ufe  to  the  making  of  rates,  I  should 
answer  the  question  m  the  negative. 

Mr.  Mann.  You  think  it  does  not  require  any  very  extended 
knowledge  to  determine? 

Mr.  Bacon.  You  asked  me  if  it  required  expert  knowledge. 

Mr  Mann.  I  did. 

Mr.  Bacon.  And  I  replied  to  that. 

Mr.  Mann.  That  it  does  not  require  expert  knowledge  to  make 
freight  rates? 

Mr.  Bacon.  That  it  does  not  require  the  expert  knowledge  acquired 
by  actual  service  as  the  traffic  manager  of  a  railroad. 

Mr.  Mann.  You  hedge  your  answer  so  that  it  is  valueless.  In 
your  judgment,  does  it  require  expert  knowledge  to  determine  upon 
the  making  of  freight  rates  or  not? 

Mr.  Bacon.  I  think  I  have  answered  that,  Mr.  Mann. 

Mr.  Mann.  I  do  not  think  you  have. 

Mr.  Bacx)n.  I  would  like  to  hear  my  answer  repeated,  if  the  sten- 
ographer will  give  it  to  me. 
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The  stenographer  read  as  follows: 

Mr.  Majizi.  Of  course  I  did  not  ask  you  that  question,  although  the  Informa- 
tion Is  very  valuable.  What  I  wanted  to  know  was  whether  it  required,  in  your 
jiKigineot.  expert  knowledge  to  make  freight  rates. 

Mr.  Bacx>n.  If  you  mean  by  expert  knowledge  the  knowledge  of  the  man  who 
bas  giTen  his  life  to  the  making  of  fates,  I  should,  answer  the  question  in  the 
negative. 

Mr.  Mann.  You  think  it  does  not  require  any  very  extended  knowledge  to 
detprmioe. 

Mr.  Bacon.  You  asked  me  if  It  required  expert  knowledge. 

Mr.  Mann.  I  did. 

Mr.  Bacon.  And  I  replied  to  that 

Mr.  Mann.  That  it  does  not  require  expert  knowledge  to  make  freight  rates? 

Mr.  Bacon.  That  it  does  not  require  the  expert  knowledge  acquired  by  actual 
service  as  the  traffic  manager  of  a  railroad. 

Mr.  Mann.  Of  course  it  is  immaterial  how  the  expert  knowledge 
is  acquirecL 

Mr.  Baoon.  I  will  answer  further,  that  it  does  re<}uire  knowledge 
from  investigation  of  the  subject  and  examination  into  the  circum- 
stances and  conditions  relating  to  the  i)articular  rate  in  question. 

Mr.  Mann.  Now,  to  change  the  subject.  You  testified  before  our 
committee  that  the  Elkins  bill  was  prepared  by  the  general  solicitor 
of  the  Pennsylvania  Railroad,  and  that  the  Cooper-Quarles  bill  was 
substantially  the  Elkins  biU. 

.  Mr.  Baoon.  As  the  Elkins  law  was  amended  bv  agreement  between 
the  general  counsel  of  the  Pennsylvania  Bailroaa  and  representatives 
of  the  executive  committee  of  the  Interstate  Commerce  Law  Con- 
vention. 

Mr.  Mann.  You  testified,  as  I  remember,  to  this  effect  that  ^the 
bill  now  before  you.  No.  6273,  comprises  the  provisions  of  the  Elkins 
bill,  revised  as  above  stated,  with  the  exception  of  the  pooling  and 
traffic  association  provision,  which  has  been  omitted.  AH  the  pro- 
visions contained  in  the  present  bill  were  contained  in  each  of  the  sev- 
eral bills  heretofore  mentioned,"  including  the  Elkins  bill.  I  under- 
^nd  that  to  be  your  statement? 

Mr.  Bacon,  i  es,  as  I  understand  it.  I  will  state,  however,  that 
there  is  one  omission  in  the  Cooper  bill  from  the  original  Elkins  bill, 
▼hich  is  this:  The  Elkins  bill  provides  that  a  rate  fixed  by  order  oi 
the  Commission  should  only  be  in  force  one  year.  That  has  been 
omitted,  and  there  has  been  submitted  in  its  place  authority  for  the 
Commission  to  modify  or  change  a  rate  that  it  has  previously  made, 
upon  full  hearing  of  both  parties,  at  any  tima 

Mr.  Mann.  And  that  was  the  only  substantial  change  made? 

Mr.  Baoon.  That  was  the  only  change  of  any  importance. 

Mr.  Mann.  In  other  words,  as  jou  said  in  the  testimonv  before  this 
omunittee,  the  Cooper-Quarles  bill  is  simplv  a  redraft  ol  the  revised 
Elkins  bill,  eliminating  the  pooling  section  f 

Mr.  Bacon.  Substantially  so ;  yes. 

Mr.  Mann.  The  Elkins  bill,  according  to  your  statement,  was  pre- 
ptred  directly  and  drawn  personally  by  the  general  counsel  of  the 
Pennsylvania  Bailroad  Company. 

Mr.  Bacon.  It  was  so  stated  at  the  time,  and  I  believe  that  to  have 
been  the  case. 

Mr.  Mann.  Well,  do  you  not  know  whether  it  is  the  easel  You 
vere  in  consultation  with  Mr.  Logan,  were  you  not? 

Mr.  Bacon.  Yes,  sir. 

H,  Doc.  422,  58-3 3 
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Mr.  Mann.  And  you  knew  whether  he  drew  the  bill  or  not  ? 

Mr.  Baoon.  It  was  the  general  understanding  that  he  drew  it, 
and  in  my  negotiations  with  him  it  was  so  treated. 

Mr.  Mann.  Did  you  have  any  statement  from  him  as  to  whether  he 
drew  it? 

Mr.  Bacon.  I  think  that  he  stated  to  me  that  he  drew  the  bilL 

Mr.  Mann.  Who  is  the  vice-chairman  of  your  law  convention? 

Mr.  Bacon.  The  vice-chairman  is  Mr,  Charles  H.  Seybt,  of  St 
Louis. 

Mr.  Mann.  He  is  a  director  in  the  Vandalia  Bailroad,  is  he  not? 

Mr.  Bacon.  I  understand  he  is;  yes,  sir. 

Mr.  Mann.  That  is  a  part  of  the  Pennsylvania  Railroad  system,  is 
it  not? 

Mr.  Bacon.  It  is  a  part  of  its  system ;  whether  it  is  owned  or  leased 
I  do  not  know.    I  think  it  is  leased. 

Mr.  Mann.  It  is  a  part  of  the  Pennsylvania  system,  and  the  Penn- 
sylvania Bailroad  determines  who  the  directors  shall  be? 

Mr.  Bacon.  That  I  am  not  certain  about;  but  it  is  understood  to 
be  under  the  control  of  the  Pennsylvania  Railroad  Company. 

Mr.  Mann.  The  secretary  of  your  convention  is  Mr.  Frank  Barry! 

Mr.  Bacon.  Yes,  sir. 

Mr.  Mann.  He  is  also  the  manager  of  the  organization  in  Wash- 
ington ? 

Mr.  Bacon.  We  do  not  style  him  manager;  he  represents  the  com- 
mittee in  Washin^n. 

Mr.  Mann.  Did  you  not  elect  him  as  manager  of  the  organization 
in  Washington  ? 

Mr.  Bacon.  No,  sir;  he  was  the  secretary,  elected  as  secretary^with 
the  understanding,  however,  that  he  would  spend  his  time  in  Wash- 
ington during  the  sessions  of  Congress. 

Mr.  Mann.  The  reports  of  your  proceedings  show  that  you  elected 
him  as  manager  of  the  organization. 

Mr.  Bacon.  Will  you  please  cite  it? 

Mr.  Mann.  I  will,  although  I  do  not  know  whether  I  can  pick 
it  right  out  at  this  moment  or  not.    I  will  call  your  attention  to  it 

Mr.  Bacon.  He  was  elected  by  the  executive  committee  at  a  meeting 
held  after  the  adjournment  of  the  convention,  and  he  was  elected  as 
secretary. 

Mr.  Mann.  Elected  as  secretary  by  the  committee? 

Mr.  Bacon.  By  the  committee;  yes,  sir. 

Mr.  Mann.  I  will  call  your  attention  to  that  report  later,  so  that 
you  may  know  what  the  title  is  that  you  conferred  upon  Mr.  Barry. 

Mr.  6acon.  WTiatever  he  may  be  styled  it  is  expected  that  he  will 
be  in  Washington  during  the  sessions  of  Congress  for  the  purpose  of 
giving  any  information  that  may  be  desired  in  relation  to  proposed 
kgislation. 

Mr.  Mann.  He  occupied  the  same  position  a  year  ago? 

Mr.  Bacon.  Yes,  sir. 

Mr.  Mann.  And  was  here  in  Washington  in  charge  of  the  move- 
ment inaugurated  by  the  Interstate  Commerce  Law  Convention, 
which  you  are  also  representing? 

Mr.  Bacon.  He^was ;  yes,  sir. 

Mr.  Mann.  Did  you  ever  see  the  article  which  he  wrote,  or  pur- 
ported to  write,  published  in  **  Freight,''  of  April,  1904  ? 
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Mr.  Bacon.  I  do  not  now  recall  it. 

Mr.  Mann.  I  will  call  your  attention  to  a  statement  in  that  publi- 
cation [reading] : 

Progress  is  being  made  slowly  toward  the  enactment  of  the  CJooper  and 
Qoarles  biUs  to  amend  the  act  to  regulate  commerce,  but  It  is  satisfactory 
vithaL  ♦  •  •  Thus  far,  however,  a  majority  of  that*  committee  has 
refused  to  accord  us  so  much  as  a  hearing,  and  its  chairman  and  several  of 
the  infloential  members  assert  that  they  will  not  consent  to  spend  any  time 
npon  the  subject,  being  wearied  with  the  importunities  of  the  public  during  the 
!«.«t  few  sessions  of  Congress  for  such  legislation.  This  committee  is  so  con- 
stated that  its  majority  stands  as  a  "  stone  wall  **  to  prevent  any  enactments 
which  may  be  disapproved  by  the  railroads  of  the  country. 

Did  you  ever  see  that  article  ? 

)Ir.  B400N.  It  seems  to  me  that  I  have  seen  it.  I  have  not  a  very 
distinct  recollection  about  it.  But,  however  that  may  be,  I  will  say 
that  that  is  a  purely  personal  act  on  his  part,  not  authorized  by  the 
committee  or  coming  under  its  cognizance  in  any  way. 

Mr.  Mann.  Do  you  emplov  a  secretary  who  as  secretary  writes 
articles  for  the  public  press  which  you  do  not  approve  of? 

Mr.  Baoon.  1  hardly  think  it  is  competent  for  the  compiittee  to  pass 
its  own  opinion  upon  the  act  of  the  secretary  outside  of  the  duties  of 
his  office. 

Mr.  Mann.  Do  you  approve  of  an  article  of  this  sort? 

Mr.  Baoon.  I  hardly  want  to  express  an  opinion  in  relation  to  that. 
I  do  not  think  that  has  any  bearing  upon  the  merits  of  this  legislation. 

Mr.  Mann.  If  it  has  no  bearing  upon  the  merits  of  this  legislation. 
then  why  do  vou  permit  your  secretary  to  publish  such  a  toing  ana 
why  do  you  also  publish  such  things? 

Sir.  Baoon.  We  can  hardly  be  expected  to  control  every  movement 
«nd  eveiy  utterance  of  our  secretary.  In  regard  to  your  allusion  to 
myself  I  will  say  that  I  have  never  published  anything  of  that  kind. 

Mr.  Mann.  We  will  come  to  that  later. 

You  did  not  want  any  hearings  on  this  Cooper-Quarles  bill? 

Mr.  Bacon.  We  felt  that  the  hearings  held  two  years  ago  last 
April  were  ample,  and  we  desired  to  expedite  legislation  by  waiving 
the  offering  of  any  further  testimony.  We  felt,  however,  that  the 
nilways  would  desire  hearings,  and  for  that  reason  we  urged  the 
setting  of  a  time  for  hearings  during  the  last  session  of  Congress. 
Having  failed  in  that,  we  have  entirely  withdrawn  from  the  ofl^ring 
of  further  testimony  tor  the  purpose  of  expediting  the  legislation. 

Mr.  Mann.  You  publishea  a  pamphlet  purporting  to  contain  an 
address  delivered  by  you  to  this  committee,  in  which  you  stated  that 
jou  did  not  wi^  further  hearings,  as  I  remember,  at  the  last  session 
ofConmss? 

Mr.  Baoon.  At  the  last  session  of  Congress  we  were  seekinfr  to 
have  hearings  fixed ;  but  at  the  latter  end  of  the  session — ^in  the  last 
two  weeks  of  the  session — ^we  requested  or  at  least  stated  that  we 
desired  no  hearings,  and  if  the  opposition  desired  them  we  wished 
to  have  them  as  speedily  as  possible,  but  that  in  fact  we  saw  no  occa- 
sion for  further  hearings  on  account  of  the  previous  one  having  been 
so  exhaustive. 

Mr.  Mann.  The  publication  "  Freight "  you  are  acquainted  with  t 

Mr.  Bacon.  I  have  seen  it :  yes,  sir. 

Mr.  Mann.  You  are  an  aonairer  of  it,  are  you  not? 
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Mr.  Baoon.  I  think  it  is  a  useful  publication  in  its  way. 

Mr.  Makk.  You  have  warmly  commended  it  over  your  signature? 

Mr.  Baoon.  Yes,  I  have. 

Mr.  Bacon.  You  spoke  at  first  as  though  you  had  hardly  heard  of 
it,  and  I  did  not  know.  In  the  publication  '^  Freight  ^  you  wrote  an 
article  in  whieh  you  stated  that— 

**  Owing  to  the  opposition  of  the  leading  members  of  tbe  Interstate  Commerce 
Oommlttees  of  the  two  Houses  to  any  legislation  farther  restricting  the  power 
of  the  carriers  to  make  and  enforce  such  rates  as  they  may  see  fit,  It  has  been 
impossibe,"  eta 

Do  you  believe  that  statement  is  true? 

Mr.  Bacon.  I  think  it  was  true  at  the  time  it  was  written.  DonH 
you  think  it  was  true? 

Mr.  Mann.  I  know  it  was  not  true.  I  know  that  it  was  a  libel  and 
a  slander.    I  know  it  was  false,  and  I  believe  you  know  it  was  false. 

Mr.  Bacon.  Well,  Mr.  Mann,  I  wish  to  say  that  I  am  not  here  to  be 
characterized  as  a  falsifier,  and  I  will  sav,  further 

Mr.  Mann.  Well,  if  you  write  articles  you  must  take  the  conse- 
quences. 

Mr.  Baoon  (continuing).  That  where  I  am  known  that  has  been 
the  last  thing  that  has  ever  been  attributed  to  me.  What  I  said  then 
I  said  conscientiouslv. 

Mr.  Richardson.  1  would  be  glad  to  know  what  statement  you 
did  make  on  the  subject. 

Mr.  Bacon.  Mr.  Mann  just  read  a  statement  from  a  communica- 
tion which  I  gave,  I  believe,  to  the  publisher  of  ^^  Freight"  Is  iJiat 
what  it  is? 

Mr.  Mann.  That  is  what  it  is  from;  yes. 

Mr.  Bacon.  I  made  the  statement  conscientiously,  and  I  believed 
)t  to  be  true,  and  now  believe  that  it  was  true  at  the  time. 

Mr.  Richardson.  Have  you  examined  the  records  of  the  Interstate 
Commerce  Committee  and  the  votes  of  last  session? 

Mr.  Mann.  If  vou  have  not  seen  the  records  I  have  the  reoords 
here,  Mr.  Richardson. 

It  is  also  stated  bv  ^^  Freight "  that  in  your  address  before  the  St. 
Louis  Cionvention  tnat  you  stated  "  that  over  three- fourths-  of  the 
representatives  in  Congress  owed  their  presence  there  to  the  influence 
of  the  railroads."    Did  you  make  such  a  statement? 

Mr.  Bacon*  I  saw  that  statement  immediately  after  the  convention, 
and  I  had  no  recollection  of  uttering  it.  My  remarks  were  entirely 
extemporaneous  at  the  tune,  and  I  could  not  recall  anything  of  that 
eharacter. 

Mr.  Mann.  You  saw  that  statement  in  the  November  issue  of 
"  Freight^"  and  in  the  December  issue  of  "  Freight "  you  wrote  a 
letter  telling  "  Freight "  what  a  valuable  publication  it  was,  but  did 
not  consider  it  necessary  to  refute  that  statement? 

Mr.  Bacon.  I  have  not  been  able  to  command  time  to  say  what  I 
^ould  want  to  in  relation  to  everything  I  have  seen  published  in  con- 
nection with  this  legislation,  and  hence  did  not  make  any  attempt  to 
make  any  refutation.  I  did  not  suppose  it  was  of  sufficient  impor- 
tance to  require  it. 

Mr.  Mann.  I  suppose  you  thought  anybody  in  the  country  could 
go  out  and  libel  a  member  of  Congress  and  have  no  attention  paid  to 
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it  It  is  fortunately  true  that  people  in  the  country  generally  do  not 
pay  much  attention  to  such  statements. 

Mr.  Bacon.  As  I  said  before,  I  have  no  recollection  of  saying  that 
and  had  not  at  the  time,  although  I  saw  it  within  two  or  three  days 
after  the  convention.  • 

Mr.  Mann.  I  sincerely  hope,  Mr.  Bacon,  that  a  gentleman  of  your 
standing — ^and  I  do  appreciate  the  hi^h  standing  ^ou  have— would 
know  better  than  to  make  a  statement  like  that,  wmch  you  ought  to 
know  is  false. 

Mr.  Baook.  I  did  inquire  of  two  or  three  persons  at  the  convention 
if  they  heard  me  make  such  a  statement,  and  they  did  not  recall  it. 

Mr.  Mann.  You  said,  however,  in  your  address  in  St  Louis  that 
"  four  of  tiie  members  of  this  committee  have  declared  that  they  will 
permit  no  action  on  the  part  of  the  committee  upon  any  bill  wmch  is 
before  them  until  definite  action  is  taken  upon  this  particular  bill,'' 
lelating  to  the  Cooper-Quarles  bill? 

)Ir.  Bacon.  I  think  I  did  make  that  statement,  which  I  did  from 
statements  made  to  me  by  the  gentlemen. 

Mr.  Mann.  I  do  not  ask  who  the  four  members  are.  You  were 
here  this  morning  when  we  reported  a  number  of  bills  without  oppo- 
sition? 

Mr.  Baoon.  I  hardly  think  it  would  be  proper  for  me  to  give  the 
names.    It  was  stated  to  me  in  private  conversation. 

Mr.  Mann.  I  am  not  asking  for  it.  You  probably  believed  t}iat 
statement? 

Mr.  Baoon.  Yes. 

Mr.  Mann.  You  made  it? 

Mr.  Bagon.  Yes. 

Mr.  Shacbxeford.  Did  you  make  that  from  talking  with  members 
themselves? 

Mr.  Bacon.  I  think  I  made  it  in  an  address. 

Mr.  Shackusford.  But  did  vou  derive  your  information  from  talk- 
ing with  these  four  members? 

Mr.  Baoon.  Yes,  sir. 

Mr.  Shackl£ford.  I  desire  to  ask  you  if  Mr.  Shackleford,  of  Mis- 
soari,  was  one  of  them? 

Mr.  Baoon.  No,  sir;  he  was  not. 

Mr.  TowNSEND.  When  was  that  address  delivered? 

Mr.  Mann.  In  October,  last  fall,  just  before  the  election.  Now, 
the  fact  is  that  the  Cooper-Quarles  bill  was  the  bill  drawn  by  the 
attorney  of  the  Pennsylvania  Railroad  Company  in  all  of  its  features, 
is  it  not? 

Mr.  Bacon.  It  is,  as  I  have  said  before,  a  redraft  of  the  bill  which 
the  late  Judge  Lo^n,  general  counsel  of  the  Pennsylvania  Railroad, 
oriofinally  drew,  with  some  changes  and  modifications. 

Mr.  5f ANN.  Of  not  any  importance,  however,  you  say? 

Mr.  Bacon.  The  most  important  one  was  the  one  which  I  men- 
tioned. 

Mr.  BCann.  The  others  are  not  of  any  importance? 

Mr.  Bacon.  The  others  are  principally  verbal  changes,  with  the 
view  of  making  it  clearer  and  more  specific  and  less  liable  to  miscon^ 
ftmctioD* 

Mr.  Mann.  And  yet,  because  the  members  of  this  committee  were 
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not  willing  to  report  that  bill  without  a  hearing,  a  bill  drawn  by  the 
attorney  of  the  principal  railroad  company  of  the  land,  you  and 
your  secretary  denounced  this  committee  as  railroad  representatives. 

Mr.  Bacon.  I  never  have  characterized  the  members  of  this  com- 
mittee, nor  the  members  of  Ciongress,  as  railway  representatives. 

Mr.  Mann.  I  have  just  read  to  you  what  you  stated.  Both  you 
and  your  secretary  characterized  members  or  Congress  as  railway 
representatives,  und^r  the  influence  of  the  railways,  tfnd  opposed  to 
making  any  change  whatsoever  in  the  power  of  the  raijroaos  to  fix 
rates,  because  we  would  not  report  without  hearing  a  bill  drawn  by 
the  general  counsel  of  the  Pennsylvania  Bailroad  Company.  Do 
you  Uiink  that  that  was  fair  to  the  merribers  of  the  committee? 

Mr.  Bacon.  That  bill  had  been  before  this  committee,  in  the  bill 
that  was  introduced  by  Mr,  Wanger  of  the  committee,  after  havino" 
been  before  the  Senate  for  some  two  or  three  months,  I  think,  and 
both  the  Senate  committee  and  House  committee  had  been  holding 
hearing  for  two  months  upon  that,  together  with  the  other  bills. 
The  prmciples  contained  in  that  bill  were  substantially  the  same  as 
those  contamed  in  the  Corliss  bill,  which  was  the  House  bill  upon  the 
same  subject;  but  our  committee  upon  nejgotiation  with  the  Pennsyl- 
vania Railroad  Company  officers  acceptea  the  Elkins  bill  as  a  substi- 
tute for  the  Corliss  bill,  the  Corliss  bill  having  embraced  several  pro- 
visions that  were  not  embraced  in  the  Elkins  oill.  We  waived  those 
other  provisions  and  acepted  the  Elkins  bill  in  its  place,  the  pro- 
vi^ons  of  the  Elldns  bill,  I  say  having  been  already  included  in  the 
Corliss  bill,  which  had  been  the  subject  of  investigation. 

Mr.  Mann.  In  other  words,  you  went  over  to  the  railroad  bill,  and 
because  the  committee  would  not  follow  you  fast  enough  you  say  that 
we  are  under  the  influence  of  the  railways? 

Mr.  Bacon.  I  have  not  said  any  such  thing,  Mr.  Mann. 

Mr.  Mann.  I  am  very  glad  if  you  will  say  you  did  not  say  that. 
When  I  read  it  to  you  a  while  ago  you  would  not  say  that  you  did  not 
say  it. 

Mr.  Bacon.  The  question  has  often  been  put,  is  not  Mr.  So-and-so 
under  the  control  of  the  railroads,  and  I  have  denied  it.  I  have  said 
that  they  are  actuated  by  their  own  views  and  sentiments  in  regard  to 
legislation,  and  that  I  believe  they  are  doing  it  honestly.  I  have  said 
that  repeatedly. 

Mr.  Mann.  I  am  very  glad  to  know  that.  Personally  I  have  always 
considered  you  a  gentleman  of  high  standing  and  honor,  but  I  must 
say  that  when  I  saw  that  you  and  Mr.  Barry  had  flopped  over  to  a 
railroad  bill  and  then  proceeded  to  denounce  the  Members  of  Congress 
because  they  did  not  cnase  you  up  on  the  bill  that  I  had  some  doubts 
about  the  honesty  of  one  of  you. 

Mr.  Bacon,  i  ou  would  be  surprised,  and  probably  some  of  the 
other  members  of  the  committee  would  be  surprised,  if  you  knew  to 
what  extent  I  have  kept  back  certain  elements,  certain  interests,  in 
regard  to  this  legislation,  which  I  have  done  with  as  much  energy  as 
I  have  used  in  bringing  forward  those  that  sought  reasonable  and 
proper  and  suitable  legislation. 

Mr.  Mann.  Did  you  not  during  that  summer  after  the  revised 
Elkins  bill  was  agreed  to  endeavor  to  have  that  become  the  law  ? 

Mr.  Bacon.  I  did ;  yes,  sir. 

Mr.  Mann.  I  was  invited  to  attend  a  dinner  at  the  Union  League 


FB0F08BD   AMBin>H£KT   OF  NITEBSTATE-OOMMEBOB   LAW.     87 

Club  by  the  Chicago  Board  of  Trade  members  of  this  association,  who 
insisted  that  I  should  support  the  revised  Elkins  bill.  I  laughed  at 
them  when  they  read  to  me  the  pooling  clause  in  that  bill  and  told 
them  that  it  had  as  much  chance  as  a  snowflake  in  Hades.  But  you 
were  in  favor  of  it? 

Mr.  Bagon.  You  understand — or  I  should  explain — ^that  in  the 
urangement  with  the  Peimsylvania  Railroad  officials  it  was  dis- 
tinctly understood  that  our  organization  would  stand  entirely  neutral 
in  relation  to  the  pooling  provision ;  that  we  would  not  oppose  it, 
tnd  they  could  not  expect  us  to  advocate  it,  because  our  convention 
hid  taken  no  action  upon  that  particular  subject. 

Mr.  Mann.  And  yet  Mr.  Chadwick  and  Mr.  Lyons,  now  the  treas- 
urer of  your  association,  at  this  Union  League  Club  dinner  informed 
me  that  at  your  request  they  were  urging  me  to  support  that  bill  in 
the  conmiittee,  with  the  pooling  clause  in  it.  Wouia  you  deny  that 
you  made  sudi  a  request  to  them? 

Mr.  Bacon.  I  say  we  supported  the  bill,  but  with  the  distinct 
undeTBtanding  that  we  were  not  favorable  to  that  section. 

Mr.  Mann.  Do  you  think  this  committee  wouuld  have  been  wise  to 
have  reported  that  biU  favorably  to  the  House  simply  because  you 
favored  that  bill — ^to  have  reported  it  to  the  House  without  hearing? 

Mr.  Bagon.  I  do  not  think  the  committee  would  be  wise  to  report 
any  bUl  because  I  advocate  it  or  recommend  it  or  because  any  other 
individual  did  so.  I  suppose  the  committee  has  to  determine  for 
itself  upon  the  wisdom  ot  any  bill  which  it  has  to  report. 

Mr.^M\NN.  Now,  that  is  preliminary,  of  course,  as  to  what  the  com- 
mittee should  do.  I  want  to  direct  vour  attention  to  the  proposition 
as  to  whether  this  committee  should  be  denounced  by  the  omcers  of 
Tour  association,  because,  without  hearings,  they  did  not  report  a  bill 
which  originally  was  drafted  by  the  general  counsel  of  a  railroad 
company. 

Ikur.  ]3aoon.  It  has  not  been  the  intention  of  the  association  or  of 
any  of  its  officers  to  denounce  this  committee  or  any  committee  of 
Congress. 

Mr.  Mann.  Well,  your  intentions  and  yotir  acts  are  widely  asunder. 

Mr.  Bacon.  We  have  simply  stated  what  we  understood  to  be  the 
facts  of  the  case. 

Mr.  Mann.  Now  the  truth  is  Mr.  Bacon,  I  think  you  will  admit 
that  while  your  secretary  was  denouncing  this  conmiittee  for  non- 
action, we  did  report  a  bill  at  your  request  last  winter,  now  called  the 
Elkins  law. 

Mr.  Bagon.  I  do  not  understand  the  House  committee  reported 
that  bill. 

Mr.  Mann.  Well,  then,  you  are  mistaken,  because  the  House  com- 
mittee did  report  the  bill.  I  reported  it  in  the  House  by  direction 
of  the  chairman.    The  Elkins  law 

Mr.  Bacon.  You  are  speaking  now  of  the  final  Elkins  law  that  was 
reDorted  and  passed  ? 

^Ir.  Mann.  The  Elkins  law  that  was  passed  ? 

Mr.  Bacx>n.  That  was  simply  one  section  of  the  original  Elkins  bill, 
but  not  very  materially  chan^d. 

Mr.  Mann.  Was  that  a  section  that  you  wished  enacted  in  the  law! 

Mr.  Bacon.  We  wislied  that  as  much  as  we  did  any  other  section. 

Mr.  Mann.  And  we  did  report  that  bill? 
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Mr.  Bacon.  Yes. 

Mr.  Mann.  Was  that  showing  that  we  did  not  wish  to  consider  any 
proposition  of  this  sort? 

Mr.  Bacon.  We  have  ^ven  the  committee  great  credit  for  the 
prompt  reporting  of  that  bill  and  its  action  in  relation  to  it,  as  well  as 
that  of  the  House,  has  been  highly  appreciated. 

Mr.  Mann.  I  would  be  very  glad  if  some  time  ^t  your  leisure 

^ou  would  call  the  attention  of  this  committee  to  any  place  where  you 
aye  ever  given  the  committee  credit  for  anything,  except  being  under 
railroad  influence. 

Mr.  Bacon.  I  have  done  it  hundreds  of  times,  Mr.  Mann. 

Mr.  Mann.  I  have  read  everj^thing  that  I  have  ever  received  from 

?rou,  clear  through  from  beginning  to  end,  and  I  have  never  found  a 
ine  or  suggestion  of  that  sort. 

Mr.  Bacon.  I  am  very  glad  to  Imow  you  have  done  so 

Mr.  Mann.  I  have,  and  I  have  been  profoundly  instructed  very 
often,  too. 

Mr.  Bacon.  But  I  have  written  and  said  a  great  deal  which  has 
never  come  to  the  knowledge,  probably,  of  any  of  the  members  of  the 
committee. 

Mr.  Mann.  I  do  not  really  see  how  it  is  possible,  because  we  get  so 
much  from  you.  Now,  if  you  will  permit  me  to  draw  your  attention 
a  moment  to  the  real  subject.  In  a  statement  before  this  committee 
two  years  ago  Mr.  Knapp,  the  chairman  of  the  Interstate  Commerce 
Commission,  used  this  hinguage: 

Under  the  present  law  the  carriers  exercise  without  restraint  the  Initiative  In 
rate  making.  They  are  free  to  put  In  just  such  tariffs  as  they  see  fit  They  are 
under  no  legal  restraint  whatever  In  that  regard,  and  there  is  no  proposition  to 
change  the  law  In  that  respect  I  do  not  advocate,  and  so  far  as  I  am  aware 
no  member  of  the  Commission  has  ever  advocated,  that  the  initiative  in  rate 
making  should  be  taken  away  from  the  carriers  and  given  to  the  Gommlssion 
or  any  other  tribunal. 

And  then — 

Now,  all  that  Is  proposed  Is  that  in  such  a  case  as  I  have  named,  in  order  to 
ftive  the  GommlRslon  Jurisdiction  at  all  there  must  be  a  formal  complaint  served 
on  the  carriers,  opportunity  for  them  to  answer,  and  a  full  hearing  conducted, 
with  all  the  formality  of  a  Judicial  inquiry.  Then,  if  the  Commission  in  such 
case  and  upon  the  facts  thus  disclosed,  reaches  the  conclusion  that  the  rate  in 
question  Is  wrong,  It  shall  have  authority  to  name  the  rate  which  It  thinks 
would  be  right  to  be  put  in  place  of  the  one  in  controversy. 

I  think  you  have  also  in  a  number  of  cases  stated  that  what  your 
committee  wanted  was  power  where  a  rate  was  found  to  be  unreason- 
able that  the  Commission  should  have  authority  to  determine  what 
the  rate  should  be  to  take  its  place.  Now,  I  wish  you  would  tell  us 
just  what  your  object  is. 

Mr.  Bacon.  That  is  the  precise  thing  that  we  want,  but  in  the  fix- 
ing of  any  rate  there  are  other  rates  so  closelv  related  to  it  that  it  is 
absolutely  essential  that  they  should  be  considered  in  connection  with 
it;  and  for  that  verv  reason  the  Elkins  bill  which  read  ori^inallv 
"  a  rate  "  was  changed  and  the  words  "  rate  or  rates  "  were  substitutedf, 
following  out  the  arrangement  with  Judge  Logan,  to  whom  I  re- 
ferred ;  and  so  the  bill  reads  as  it  now  stands  "  rate  or  rates/- 

Mr.  Mann.  "  Freight " — your  great  publication,  "  Freight " 

Mr.  Baook.  Don't  call  that  our  publication,  please. 
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Mr.  Mann.  I  do,  because  ^  Freight "  is  the  power  behind  the  whole 
movement  at  present. 

Mr.  Bacon.  We  hava  no  interest  or  relation  whatever  to  that 
publication. 

Mr.  Mann.  Your  committee  has  decided  that  ^  Freight "  ought  to 
be  sent  and  referred  to  every  person  interested  in  the  subject. 

Mr.  Bagon.  Our  committee  has  been  asked  to  indorse  it  and  it  has 
declined  to  do  so. 

Mr.  Mann.  You  have  indorsed  it  t 

Mr.  Bagon.  Not  as  a  committee.  .  I  have  recommended  iL 

Mr.  Mann.  I  will  show  you  that  later. 

Mr.  Bacon.  I  have  recommended  it  being  taken  and  read  by  every 
receiver  and  shipper  in  the  United  States,  and  I  hope  that  will  l>e 
the  case,  because  it  contains  a  great  deal  or  valuable  mformation  for 
that  class  of  people. 

Mr.  Mann.  I  want  to  call  your  attention  to  what  you  have  asked 
for  in  print.    In  "  Freight "  the  editor  says : 

We  do  not  advocate  conferring  on  the  Commission  the  original  rate-making 
power,  hat  merely  the  power  when  a  rate  is  complained  of  as  being  unfairly 
high  or  unjust,  to  decide  what  rate  is  fair. 

That  is  what  "  Freight "  says.  Your  secretary,  Mr.  Barry,  the 
manager  of  your  association 

Mr.  Bacon  (interrupting).  Excuse  me,  but  does  not  the  bill  speak 
for  itself  in  re55pect  to  that? 

Mr.  Mann.  Well,  we  are  considering  the  subject-matter. 

Mr.  Bacpn.  We  might  save  a  litle  time  by  rererring  to  citations. 

Mr.  Mann.  I  have  one  or  two  others  here  I  would  like  to  call  your 
attention  to; — also  the  President's  message  on  the  same  subject — 
which  are  not  handy  but  which  I  will  call  your  attention  to  later. 

In  a  circular  of  information  which  you  have  sent  out  recently, 
as  I  recollect  it,  you  have  stated  that  you  do  not  wish  the  power  con- 
ferred of  rate  making,  but  that  when  a  rate  on  freight  is  found  un- 
reasonable that  the  G)mmission  shall  have  authority  to  fix  the  rate. 
Did  you  not  recently  prepare  a  synopsis  of  the  Quarles-Cooper  bill 
and  send  it  out  through  the  country  f 

Mr.  Baoon.  a  year  ago,  or  thereabouts,  I  did;  yes,  sir. 

Mr.  Mann.  And  in  that  synopsis  did  you  not  omit  any  reference 
to  rates,  and  simply  say  rate? 

Mr.  Bacon.  I  do  not  recollect;  but  if  so  it  was  wholly  uninten- 
tional. I  can  not  now  see  the  distinction  between  the  nxing  of  a 
rate  and  the  fixing  of  rates,  because  the  two  must  go  together.  It  is 
a.  very  rare  case  in  which  a  single  rate  is  (Questioned. 

Mr.  Mann.  You  do  not  see  any  distinction  between  conferring  the 
power  to  fix  a  rate  and  the  power  to  fix  rates? 

Mr.  Bagon.  Most  cases  which  come  up  embrace  more  than  one  rate. 
They  necessarily  embrace  more  than  one  rate  in  the  case  of  discrimi- 
nation in  teriff  rates,  which  is  the  great  cause  of  complaints  on  the 
part  of  commercial  men.  It  is  the  two  rates  from  a  given  point  to 
two  different  points — competing  points — which  constitute  nine-tenths 
of  the  cases  that  have  come  before  the  Interstate  Commerce  Commis- 
sion, and  if  the  word  ^^  a  "  has  been  used  it  has  been  used  simply  in 
ite  fifeneric  meaning. 


Mr.  Mann.  Well.  I  get  a  great  many  requests  from  pjeople  in  my 
:ity,  sent  at  the  solicitation  of  your  association,  in  which  they  ex- 
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pressly  say  to  me  that  they  think  the  Interstate  Commerce  Commis- 
sion ought  to  have  the  power  to  fix  a  rate,  but  they  do  not  wish  to 
confer  upon  the  Interstate  Commerce  Commission  the  power  to  fix 
railroad  rates  generally. 

Mr.  Bacon.  That  is  precisely  the  position  of  our  oommittee.  The 
fixing  of  rates  generalljr  has  never  been  advocated  by  the  committee, 
and  1  do  not  know  that  it  has  been  advocated  by  any  oody  of  business 
men. 

Mr.  Mann.  The  power  to  fix  rates  is  disclaimed  generally  by  your 
ocnnmittee? 

Mr.  Baoon.  Yes;  emphatically. 

Mr.  Mann.  And  the  power  to  fix  rates  is  disclaimed  generally  by 
the  Interstate  Commerce  Commission? 

Mr.  Baoon.  It  is;  emphatically. 

Mr.  Mann.  You  are  acquainted,  of  course,  with  the  case  that  went 
to  the  Supreme  Court  in  which  they  stated  that  the  Interstate  Com- 
merce Commission  did  not  have  the  power  to  fix  freight  rates  I 

Mr.  Bacon.  Yes. 

Mr.  Mann.  You  have  read  that  decision  frequently,  I  suppose! 

Mr.  Bacon.  Yes. 

Mr.  Mann.  How  many  rates  did  that  one  decision  determine? 

Mr.  Bacon.  I  could  not*  say  definitelv.  I  have  the  impression 
that  it  was  somewhere  between  200  and  300  rates,  but  Chairman 
Hepburn  stated  that 

Mr.  Mann  (interrupting^.  Do  you  know  that  that  decision  fixed 
the  freight  rates  on  every  class  of  commodity,  on  every  article  in  the 
southern  classification,  between  Chicago  and  Cincinnati,' and  every 

Joint  in  the  South,  east  of  the  Mississippi  River  and  south  of  the 
^otomac  and  Ohio  rivers,  that  that  one  opinion  and  decision  did  that? 

Mr.  Bacon.  I  knew  it  fixed  the  rates  to  a  large  number  of  points  in 
the  southeastern  territory.  Whether  it  fixed  the  rate  to  all  points  or 
not  I  do  not  know. 

Mr.  Mann.  Did  you  know  it  fixed  the  rat«  to  every  place  in  the 
South,  south  of  the  irotomac  and  Ohio  rivers? 

Mr.  Bacon.  No. 

Mr.  Mann.  And  upon  every  article  of  freight? 

Mr.  Bacon.  It  may  have  bieen  so,  and  if  you  so  state  I  shall  not 
question  it. 

Mr.  Mann.  Well,  the  decision  of  the  Supreme  Court  determines 
that  question.  That  was  under  the  authority  which  you  are  now 
seeking  to  put  upon  the  Commission,  where  in  one  order  they  fix  the 
rates  to  one  quarter  of  the  country,  as  the  Supreme  Court  said,  with- 
out much  hearing. 

Mr.  Bacon.  Without  what? 

Mr.  Mann.  Without  much  hearing. 

Mr.  Bacon.  The  case  was  a  long  time  before  the  Commission,  I 
recollect. 

Mr.  Mann.  The  Supreme  Court  said  in  that  case — ^I  never  had  the 
pleasure  of  reading  the  testimony  of  the  Commission — ^that  there  was 
practically  little  evidence  taken  upon  the  subject  of  the  rates — ^what 
should  be  the  rates ;  and  yet  in  that  case  the  Commission,  under  the 
power,  which  you  say  you  want,  to  fix  a  rate,  and  not  rates  generally, 
undertook  to  fix  the  rates  to  every  point  in  the  South  upon  every 
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inide  in  a  classification.    Now,  do  you  think  they  ought  to  have 
: it  power? 

Mr.  Bacon.  I  will  say  in  reply  to  that,  Mr.  Mann,  that  that  em- 
triftd  the  system  of  rates  in  effect  from  Cincinnati  and  Chicago  to 
'/ints  in  the  southeastern  territory,  upon  merchandise  and  n^anu- 
■Jdnns,  which,  on  investigation,  had  oeen  found  to  be  very  much 
ieber  for  a  less  distance  than  rates  on  the  same  commodities 

Mr.  Mann.  Oh,  well,  you  are  seeking  to  argue  the  question  as  to 
•flat  rates  should  go  into  effect 

Mr.  Baoon.  I  am  not  arguing;  I  am  stating  the  facts.  [Contin- 
.lag]  very  much  higher  than  the  rates  from  the  Atlantic  seaboard  to 
it  same  points,  ana  in  the  course  of  the  investigation  it  developed 
ihat  those  rates  had  been  agreed  upon  by  the  several  lines  interred 
ts  a  matter  of  reflating  the  east  and  the  west  bound  business  with 
ie  view  of  securing  through  merchandise  and  manufactures  from 
the  East  and  the  agricultural  products,  necessarily,  from  the  West, 
^  ord^  to  afford  trafGc  both  ways  and  give  them  loaded  cars  both 
nj^  and  they  w6re  fixed 

Mr.  iL\NN.  So  that — are  you  through? 

ifr.  Bacon  (continuing).  They  were  fixed  by  means  of  a  coramis- 
a'O  appointed  by  the  several  railroads  in  interest,  and  from  the  state- 
ifieiits  they  made  it  is  clear  that  that  was  the  sole  object  they  had  in 
new  in  fixing  the  rates  as  they  did,  so  very  much  higher  from  the 
**^t<>m  points  to  the  points  through  the  Southeast  than  from  eastern 
;<»iiit<;  and  that  being  the  case,  the  Commission  found,  when  it  went 
Wo  the  investigation,  that  they  were  unreasonably  high  compared  to 
^tis  from  the  seaboard,  and  consequently  they  could  do  no  less  than 
•'>  order  them  all  changed.  If,  in  an  investigation  of  certain  rates, 
•iHrre  are  200  or  300  or  2,000  or  8,000  found  to  be  wrong,  why  should 
w*  every  one  of  those  rates  be  changed  a€  much  as  one  of  them  ? 

Mr.  iLxN.  So  that,  as  a  matter  or  fact,  you  are  in  favor  of  giving 
*>•>  the  Interstate  Commerce  Commission  the  power  to  determine  the 
w<K  upon  every  article  between  every  point  in  one  complaint? 

Mr.  Baoon.  tVTien  found  upon  investigation  to  be  wrong  and  when 
'^lAted  to  each  other  in  such  a  way  that  they  can  not  be  separated. 

Mr.  Mann.  That  might  cover  the  whole  United  States  in  one 
complaint. 

ilr.  Bacon.  Hardly  that 

Mr.  Kann.  Let  us  see  whether  "  hardly  that "  or  not.  The  ground 
of  complaint  m  the  case  we  refer  to,  the  maximum  rate  case,  was  that 
fates  from  Western  points  to  the  South  were  too  high  as  compared 

^)th  rates  from  Eastern  points  to  the  South,  as  you  have  said. 
Mr.  Bacon.  That  was  it. 
Hr.  Hakh.  Now,  when  the  Interstate  Commerce  Commission  passed 

^  f»tes  from  Western  points  to  the  South  that  necessarilytanected 

'^tes  from  the  Eastern  points  to  the  South,  did  it  not? 
Mr.  Baoon.  That  affected  them  by  making  them  relatively  equal. 
%  Makk.  Oh,  it  affected  them  by  compelling  the  railroad  com- 

)*wes  to  diange  them  ? 
Mr.  Bacx>n.  To  be  sure. 

,ifr.  Mann.  Which  would  also  require  the  Interstate  Commerce 

^^'Timission  to  pass  upon  whether  they  were  proper  rates  or  not? 
Mr.  Bacon.  That  is  what  I  mean 
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Mr.  Mann.  That  would  affect  also  the  rates  from  New  York  to 
Chicago,  necessarily? 

Mr.  Bacon.  It  would  have  no  relation  to  rates  from  New  York  to 
Chicago. 

Mr.  Mann.  I  am  afraid  you  have  not  studied  the  rates  fully 
enough,  although  I  will  admit,  as  you  say,  that  you  are  not  an  expert. 

Mr.  Bacon.  I  beg  your  pardon ;  rates  from  New  York  to  Chicago 
have  no  relation  to  rates  to  the  Southwest. 

Mr.  Mann.  I  beg  your  pardon;  I  say  they  have  a  very  strong 
relation.  What  is  the  rate  on  first-class  freight  from  New  York  to 
Chicago? 

Mr.  Bacon.  I  could  not  say  at  the  moment. 

Mr.  Mann.  I  will  inform  you.  Seventy-five  cents  a  hundred 
pounds. 

Mr.  Bacon.  That  was  my  impression,  but  I  was  not  clear  upon  it. 

Mr.  Mann.  The  rate  to  every  other  point  between  New  York  and 
Chicago  is  based  on  that. 

Mr.  Bacon.  Yes;  not  only  that  but  the  points  between  the  Missouri 
River  and  New  York. 

Mr  Mann.    Well,  you  are  mistaken  about  that,  Mr.  Bacon. 

Mr.  Bacon.  Well,  perhaps  I  am. 

Mr.  Mann.  Rates  from  New  York  to  Chicago  are  the  basis  upon 
which  they  make  the  rates  from  all  other  points  between  New  York 
and  a  line  drawn  from  Chicago  to  St.  Louis,  or  the  Mississippi  River. 

Mr.  Bacon.  Yes,  sir. 

Mr.  Mann.  That  is  the  case.  Now,  if  the  Interstate  Commerce 
Commission  endeavors  to  pass  upon  a  rate  from  New  York  to  Chicago 
it  must  also  at  the  same  time  pass  upon  the  rate  to  every  other  point 
within  that  territory,  must  it  not? 

Mr.  Bacon.  That  of  itself  would  come  about;  that  would  be  a 
natural  result  of  it. 

The  Chairman.  Excuse  me.  If  there  is  no  objection,  we  will  con- 
tinue at  half-past  10  to-morrow  morning. 

Mr.  Shackleford.  I  would  like  to  ask  one  question.  You  said  that 
this  Quarles-Cooper  bill  was  drafted  by  counsel  for  the  Pennsylvania 
Railroad  after  conference  with  your  committee! 

Mr.  Bacon.  Not  the  Quarles-Cooper  bill ;  the  original  Elkins  bill, 
of  which  this  is  a  redraft. 

Mr.  Shackleford.  This  is  really  a  redraft,  substantially  8ot 

Mr.  Bacon.  Yes,  sir. 

Mr.  Shackleford.  Did  the  Interstate  Commerce  Commission  enter 
into  the  conference  in  reference  to  that? 

Mr.  Bacon.  No,  sir. 

Mr.  Shackleford.  Were  they  consulted  about  it? 

Mr.  Bacon.  It  is  possible  they  were  consulted  after  it  was  done,  or 
at  least  that  they  were  advised  of  what  was  done.  I  think  they  were, 
but  they  had  no  part  in  the  conference. 

Mr.  Shackleford.  They  had  no  part  in  the  manufacture  of  that 
bill? 

Mr.  Bacon.  No,  sir;  none  at  all. 

Mr.  Shackleford.  Were  they  consulted  as  to  whether  it  was  satis- 
factory before  it  was  introduced? 

Mr.  Bacon.  I  think  not  before  it  was  introduced.    That,  however. 
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Ism  not  certain  about.  Excuse  me — I  recall  now  the  bill  was  previ- 
aJy  introduced  before  this  conference  between  representatives  of 
Ae  Pennsylvania  Railroad  Company  and  the  commercial  organiza- 
nocs.  Ckmseq^uently  any  reference  of  it  to  the  Commission  was 
^hi^aent  to  its  introduction. 

The  CsAiKMAi^.  There  is  one  matter  I  would  like  to  have  yon 
tiphin,  if  you  -will.  You  used  the  language,  "  the  arrangement  that 
vas  made  w^ith  the  officials  of  the  Pennsylvania  Railroad  Company." 
What  did  you  mean  bv  that? 

Mr.  Bacom^.  The  inaividuals? 

The  Chairmaiy.  "  The  arrangement  that  was  made?** 

Mr.  Baook^.  It  was  an  understanding  that  was  reached  at  the  con- 
ference which  I  have  mentioned,  a  conxerence  for  the  purpose 

Tlie  Chairman.  That  you  would  mutually  support  that  bill? 

Mr.  Bacx>n.  Mutually  support  the  bill,  with. the  distinct  under- 
ending  that  we  would  not  support  the  pooling  section,  and  that  we 
Timid  not  oppose  it. 

Mr.  Shacki-eford.  That  is,  you  would  not  oppose  it? 

Mr.  Bacon.  Well,  we  were  neutral. 

The  Chairman.  You  could  not  be  neutral  when  you  were  advocat- 
:iig  the  passage  of  a  bill  that  contained  that  clause.  You  were  advo- 
cating the  passage  of  the  bill  ? 

Mr.  Baook.  Yes;    as  a  whole. 

The  Chairman.  And  then  you  were  advocating^  the  pooling  clause 
m  that  bill  as  well  as  the  other  clauses? 

Mr.  Bacon.  Whenever  the  question  was  put  to  us  as  to  that  clause 
▼«^  said  we  were  neutral. 

The  Chair:»ian.  But  you  wanted  it  passed? 

Mr.  Bacon.  We  did  not  care  whether  that  section  was  passed 
•^  not. 

The  Chatrman.  But  it  was  in  there,  and  to  pass  the  bill  it  was 
t«Tessary  to  pass  it. 

Mr.  Bacon.  We  were  willing  that  it  should  be  passed  as  a  whole. 

The  Chairman.  You  were  anxious  that  the  bill  should  be  passed  as 
a  whole,  were  you  not? 

Mr.  Bacon.  I  would  not  say  that.  We  were  anxious  that  the  bill 
^ould  be  passed. 

The  Chairman.  You  were  anxious  that  the  bill  should  be  passed, 
and  this  was  a  part  of  the  bill? 

Mr.  Bacon.  To  be  sure. 

The  Chairman.  This  was  a  part  of  it,  and  under  that  situation  you 
▼ere  just  as  anxious  to  have  the  pooling  clause  as  any  other,  as  a 
whole? 

Mr.  Bacon.  I  could  not  say  that,  Mr.  Chairman.  I  think  I  should 
4T  to  the  contrary,  in  fact;  that  the  commercial  organizations 
almost  unanimously  dissent  from  the  proposition  of  pooling,  and  con- 
sequently our  committee 

The  Chairman.  But  you,  as  their  a^nt,  were  here  advocating  the 

pa^^age  of  a  bill  that  contains  the  pooling  clause. 

Mr.  Bacon.  The  conmiittee  submitted  it  to  the  constituent  organi- 
zations and  obtained  their  assent  to  the  bill. 

The  Chairman.  You  speak  of  the  arrangement  made 

Mr.  Bacon.   Perhaps  1  should  have  said  more  properly,  "  the 

aQderstanding." 
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The  Chairman  (continuing).  That  means  something  active, 
it  not? 

Mr.  Bacx)n.  Perhaps  T  should  have  used  the  word  "understand- 
ing," the  understanding  that  was  had  between  us. 

Mr.  Adamson.  Do  you  say  that  the  authorities  of  the  Pennsylvania 
Bailroad  agreed  to  support  the  provision  for  rate  making? 

Mr.  Bacon.  The  first  section  of  the  bill. 

Mr.  Adamson.  And  you  say  they  a^eed  to  it? 

Mr.  Bacon.  Not  only  agreed  to  it,  but  they  proposed  it;  they 
ori^nated  it.  That  is  the  first  section  of  the  bill,  and  is  also  the  first 
section  of  the  Cooper  bill. 

Thereupon  at  11.55  the  committee  adjourned  until  Monday,  Janu- 
ary 9, 1905,  at  10.30  o'clock  a.  hl 


Monday,  January  .9,  1905. 

The  committee  met  at  10.50  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

Mr.  LovERiNG.  Mr.  Chairman,  I  want  to  object  to  the  methods  and 
manner  of  carrying  on  this  examination.  There  is  entirely  too  much 
personality  in  it.  I  am  here  as  one  of  the  committee,  to  get  at 
tacts,  and  it  is  a  matter  of  very  little  consequence  to  me  whether  I 
am  one  of  four  men  who  have  been  accused  of  holding  up  the  bill.  I 
do  not  think  that  it  amounts  to  anything  for  us  to  know  it,  or  to  go 
into  that  part  of  it.  As  to  any  questions  that  will  elicit  facts,  I  shall 
be  very  glad  to  join  with  the  committee  in  eliciting  such  information, 
but  beyond  that  I  want  it  to  be  understood  that  I  absolutely  disclaim 
any  part  or  parcel  in  the  manner  of  questioning  that  we  underwent — 
that  was  followed  out  at  the  last  session.    That  is  all  I  have  to  say. 

Mr.  KicHARDSON.  I  did  not  hear  distinctly  all  of  your  remarks,  Mr. 
Loverinff.  You  were  too  far  from  me  for  me  to  hear  distinctly.  I 
caught  the  drift  of  it,  I  believe,  that  you  thought  that  there  was  alto- 
gether too  much  personality  and  too  little  reference  to  the  bill  in  these 
examinations. 

Mr.  LovERiNG.  That  was  the  gist  of  it. 

Mr.  Richardson.  I  am  disposed  to  agree  with  you. 

Mr.  Bacon.  I  would  like  to  say  that  a  gentleman  is  here  this  morn- 
ing from  Boston,  Mr.  George  F.  Mead,  wno  is  an  oflBcer  of  one  of  the 
important  commercial  organizations,  who  has  got  to  go  away  at  11 
o'clock  this  morning,  and  if  the  committee  will  be  pleased  to  hear  him 
for  a  few  minutes  I  will  give  way  to  him. 

Mr.  Mann.  I  think  that  he  ought  to  be  heard.  We  have  heard  Mr. 
Mead  before,  and  we  would  be  very  glad  to  hear  him  again,  so  far  as 
I  am  concerned. 

Mr.  Richardson.  Just  one  suggestion,  if  you  please,  alonff  that 
line.  I  would  like  to  know,  as  a  member  of  the  committee,  wnether 
to-day  is  going  to  be  tlie  only  time  that  we  will  have  for  the  further 
examination  of  Mr.  Bacon.  I  am  very  anxious  to  ask  Mr.  Bacon 
some  questions  myself,  and  an  intimation  was  given  at  the  last  ad- 
journment of  the  committee  that  Mr<  Bacon  would  be  here  only 
to-day. 
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Mr.  Bacon.  That  is  a  mistake,  Mr.  Bichardson.  I  intend  to  re- 
main here  a  week  or  ten  days  yet. 

Mr.  Richardson.  Very  well;  then  that  is  all  right. 

The  Chairman.  If  there  is  no  objection  the  committee  will  hear 
briefly  from  Mr.  Mead. 

8TATEMEHT  OF  ME.  GEORGE  F.  MEAD,  OF  B08T0V,  MASS. 

Mr.  Mead.  I  thank  you  for  your  courtesy.  I  represent  the  National 
League  of  Commission  Merchants,  and  also  the  Boston  Fruit  and  Pro- 
duce Exchange,  a  body  which,  at  their  annual  meeting  on  Saturday 
last,  passed  resolutions  in  favor  of  the  Cooper-Quarles  bill,  and  re- 
affirmed their  former  action. 

Mr.  Chairman,  I  appeared  here  three  or  four  years  ago  in  behalf 
of  the  Nelson-Corliss  bill.  At  that  time  I  gave  some  testimony  rela- 
tive to  the  inroads  made  upon  our  business  by  the  private  car  lines, 
and  the  chairman  of  the  committee  was  anxious  to  get  some  informa- 
tion at  that  time.  I  thinlc  that  the  events  since  that  time  have  con- 
firmed my  statements,  namely,  that  Armour  &  Co.,  and  those  inter- 
ests, have  gone  into  the  lines  of  business  in  which  the  fruit  and  pro- 
duce men  are  engaged  to  such  an  extent  that  at  the  present  time  the 
car-line  company  known  as  "Armour  &  Co."  controls  the  price  of  the 
perishable  fruit  products  of  this  country ;  and  perhaps  no  other  men 
have  suffered  more,  and  no  other  business  has  suffered  as  ours  has, 
from  the  exactions  and  abuses  of  these  private  car  lines.  I  take  it 
that  whatever  bill  your  committee  %/ould  see  fit  to  report,  if  your  com- 
mittee should  report  a  bill,  should  include  a  remedy  for  those  abuses. 

In  1900 — and  this  was  all  brouffht  out  at  the  hearing  in  Chica^ 
in  June  and  in  October — ^these  facts  were  proven.  Our  fruit  is 
brought  from  Michigan  at  one  tariff  charge,  and  there  was  a  tariff  of 
$20  a  car  for  icing.  In  1893  Armour  came  upon  the  field  with  an 
exclusive  contract,  and  at  the  present  time,  as  appears  from  the  testi* 
mony,  they  will  not  put  their  cars  upon  any  railroad  without  an 
exclusive  contract  with  that  railroad,  and  instead  of  having  in  vogue 
a  rental  of  $55  for  a  car,  that  enables  them  with  the  mileage  tney 
receive  to  charge  $70  a  car  from  Michigan  to  Boston.  At  the  same 
time  that  Armour  was  engaged  in  the  miit  and  produce  business  he 
was  engaged  also  extensively  in  handling  pineapples  and  deciduous 
fruits,  potatoes,  apples,  and,  in  fact,  almost  any  kind  of  fruit  in 
which  he  thought  there  was  a  possibility  of  making  a, dollar,  so  that 
we  have  this  situation  confronting  us:  Mr.  Armour  can  go  into 
Michigan  and  buy  a  carload  of  potatoes  at  the  same  price  that  J  pay 
there  and  bring  it  on  to  Boston,  and  the  tariff  being  $70  a  car,  he  can 
sell  it  in  Boston  and  make  a  profit  of  $35,  and  I  would  lose  $35  on  my 
carload. 

But  one  of  the  worst  features  of  that  contract  was  this,  that  the 
railroad  with  which  he  makes  an  exclusive  contract  binds  itself  to  fur- 
nish to  him  full  information  in  re^rd  to  every  other  car  on  the  line. 
So  if  I  have  a  car  of  fruit  on  the  line  they  telegraph  to  Armour  when 
that  car  was  shipped,  who  shipped  it,  to  whom  it  was  going,  when  it 
left  and  when  it  is  due  in  Boston,  and  the  contents  ana  value  of  the 
car,  which  practically  makes  the  railroads  of  the  country  trustees  of 
our  business;  and  it  has  come  to  such  a  pass  that  the  business  inter- 
ests are  demanding  some  relief.    It  can  not  go  on  any  longer.    W9 
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have  either  to  go  out  of  business  or  else  give  up  our  business  to  Messrs. 
Armour  &  Co. 

The  Chairman.  Will  you  explain,  now,  to  the  committee  how  this 
legislation  that  you  are  asking  for  would  relieve  this  situation  that 
you  have  spoken  of? 

Mr.  Mead.  It  would  relieve  it  in  this  respect,  that  other  refrigera- 
tor cars  might  be  put  upon  those  lines  where  Armour  &  Co. 

The  Chairman.  But  I  am  asking;  you  now  where,  under  the  pro- 
visions of  this  bill,  you  would  get  the  relief  that  you  seek? 

Mr.  Mead.  You  mean  under  the  provisions  of  the  Cooper-Quarlcs 
bill? 

The  Chairman.  Yes.  I  understand  you  to  say  that  your  associa- 
tion on  Saturday  expressed  their  approval  of  the  Cooper-Quarles 

Mr.  Mbad.  Yes,  sir. 

The  Chairman.  Now,  if  you  will  explain  to  this  committee  how 
relief  would  come  to  you  from  the  provisions  of  this  bill  the  commit- 
tee would  be  glad  to  have  that  information. 

Mr.  Mead.  I  will  not  read  the  resolution,  because  it  is  the  same  as 
we  have  passed  in  previous  years. 

The  Chairman.  It  is  just  like  a  great  many  of  those  things  we 
receive  from  gentlemen  who  evidently  have  great  interest  in  this 
matter  and  who  ask  us  to  vote  for  this  bill.  They  complain  of 
rebates,  and  they  complain  of  preferences,  and  they  complain  of 
discriminations,  and  asK  us  to  vote  for  this  bill  that  relates  solely 
to  rate  making.  Now,  explain  to  us,  if  you  please,  any  relation  that 
the  provisions  in  this  bill  have  that  would  ameliorate  the  situation 
that  you  have  complained  of. 

Mr.  Mead.  There  is  a  clause  in  this  resolution,  Mr.  Chairman, 
which  I  will  read,  as  it  is  very  brief: 

This  exchange  also  nrges  that  the  Jurisdiction  of  the  Interstate  Ck>mmerce  Ck>m- 
mission  be  extended  to  include  all  charges  or  practices  of  refrigerator  car  lines 
of  other  companies  or  agencies  liaving  contracts  with  railroad  companies  in 
respect  to  care  and  transportation  of  freight,  vegetables,  and  farm  products: 
Therefore,  be  it 

Resolved,  That  this  exchange  hereby  respectfully  petitions  Ck>ngress  for  the 
passage  of  the  Cooper-Quarles  bill  or  to  indicate  such  legislation  as  will,  in 
its  judgment,  accomplish  the  purpose  indicated  above. 

The  Chairman.  Now,  you  have  asked  us  to  pass  the  Cooper  bill 
as  a  means  of  relief,  in  the  alternative  of  something  else,  and  you 
have  taken  an  interest  in  this  matter — ^this  is  the  second  time  that 
you  have  been  before  the  committee — ^and  you  have  undoubtedly 
studied  this  question  and  ought  to  know,  and  we  ask  you  now  to  in- 
form us  how  this  bill  will  in  any  way  relieve  the  situation  of  which 
you  complain? 

Mr.  Mead.  The  abuse  of  the  private  car  lines  is  but  one  feature  of 
]t.  We  believe  that  the  Cooper-Quarles  bill  might  be  amended  in  the 
manner  to  which  I  have  referred. 

The  Chairman.  Yes. 

Mr.  Mead.  And  that  would  give  adequate  relief  by  making  them 
common  carriers,  and  then  they  would  come  under  the  jurisdiction  of 
the  Interstate  Commerce  Commission.  At  the  meeting  in  Chicago 
and  at  the  one  recently  held  there  was  one  of  the  most  flagrant  in- 
stances of  this  abuse  brought  out^    There  was  a  charge  on  a  carload 
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cf  freight  of  $35,  and  the  Armour  Company  charged  under  an  ex- 
.nsiTe  contract  $45  to  ice  and  refrigerate  that  car.  The  shipper 
n:fused  to  pay  it,  and  they  have  sued  him  for  it.  Now,  we  claim  that 
tof  raUroaa  companies  should  undertake  to  transport  what  we  give 
them  for  shipment  in  safety. 

The  Chairman.  There  is  no  doubt  about  that  No  one  here  will 
•ii^pute  that.  Is  there  not  a  discrimination  there  against  you  and  in 
l^vor  of  Armour  &  Co.,  and  is  that  not  prohibited  by  law  to-day  ? 

Mr.  I^Iead.  Yes,  sir. 

.The  Chaihman.  And  can  you  not  go  to-day  before  the  Interstate 
O^imneroe  Commission  and  compel  them  to  act? 

llr.  Mead.  I  do  not  so  understand  it.  And  I  want  to  say  this,  that 
the  ordinary  business  man  to-day  does  not  propose  to  spend  his  time 
md  money  in  the  preparation  ox  a  case  and  take  it  before  the  Inter- 
state Comlmerce  Commission  when,  after  everything  has  been  decided 
ID  his  favor,  he  has  got  to  go  to  the  courts  to  have  the  order  of  the 
GjixuDission  enforced,  as  the  average  time  to  put  a  case  through  the 
courts  after  it  has  been  decided  favorably  by  the  Interstate  Commerce 
rommission  is  four  years.  In  the  meantime  the  railroads  hold  us  up 
and  we  axe  subjected  to  delay  and  expense;  so  that  at  the  present 
time,  under  the  present  conditions,  we  ao  not  feel  like  bringing  a  case  • 
to  take  before  the  Commission. 

The  Chaikkak.  Do  you  expect  to  get  a  self-operating  law  ? 

Mr.  MsAD.  No,  sir ;  we  ask  for  this  power 

The  Chairman.  Are  you  not  asking  for  such  a  law  as  that  when 
you  advocate  such  a  law  as  this  will  bet 

Mr.  HsAD.  I  do  not  so  understand  it. 

The  Chaibman.  Every  law  has  to  be  invoked. 

Mr.  Mead.  Yes,  sir ;  but  may  I  cite  a  concrete  example  of  the  work- 
ing of  tliis? 

Last  sunmier  a  session  of  the  Interstate  Commerce  Commission  was 
!^  in  Boston.  We  complained  of  an  unfair  rate  of  one  of  the  rail- 
roads there  from  Harlem  River  to  Boston.  They  charged  $80  on  a 
"^rioad  there,  and  on  the  same  train  they  brought  a  carload  of  beef 
for  $30.  ThOT  prorated  on  the  beef  and  not  on  the  peadies.  It  did 
cot  take  the  Commission  long  to  determine  that  that  was  an  unrea- 
sonable and  unjust  rate.  They  suggested  that  $50  would  be  a  just 
^t«.  This  power  that  we  are  asking  to  have  pven  to  the  Interstate 
Commeroe  Commission  is,  as  I  understend,  the  power  to  revise  an 
onfair  rate,  and  when  the  Commission  says  that  $50  would  be  a  fair 
rate  for  a  carload  of  peaches  between  those  two  points,  that  that  rate 
'boQld  stand  until  it  has  been  passed  upon  by  the  courts. 

The  Chaibmak.  Now,  you  are  talking  about  an  entirely  different 
object.  I  can  see  that  this  argument  is  entirelv  pertinent  to  ;^our 
purpose.  But  you  were  talking  a  minute  ago  about  these  discrimi- 
!^tions  in  rates,  and  about  the  discriminatmg  contracts  that  were 
niade,  and  asking  us,  inferentially  at  least,  to  pass  this  bill  as  a 
rmedy  for  thai. 

Mr.  Mead.  One  of  the  reasons  for  asking  for  that  is  illustrated  by 
the  statement  of  Armour's  attorney  in  Chicago.  When  asked  about 
fe  rates  of  the  Central  Traffic  Association  Armour  said :  "  We  are 
w*  amenable  to  the  interstate-commerce  law.  We  send  a  check  to  the 
tailroad  company  to  pay  the  freight,  and  they  take  out  what  they  see 
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fit  and  turn  over  the  balance  to  Armour  &  Co.,  and  we  have  nothing 
to  say  in  this  matter." 

I  am  simply  saying,  Mr.  Chairman,  that  something  might  be  added 
to  this  bill  to  cover  me  private  car  lines,  which  constitute  the  greatest 
abuse  we  have  and  suffer  from.  Of  course,  we  all  recognize  the  ne- 
cessity of  taking  some  action  as  to  railroad  rates,  because  we  believe 
unless  something  is  done  the  business  interests  of  this  country  will 
rise  up  and  demand  more  drastic  le^slation  than  is  contained  in  the 
Cooper-Quarles  bill.  Within  a  we^  I  have  heard  a  railroad  presi- 
dent in  Massachusetts  go  before  a  meeting  and  ask  this  auestioR : 
"  Do  ;^ou  want  the  railroad  rates  all  over  tnis  country  fixea  by  five 
men  who  know  nothing  about  it?  "  That  is  not  the  question  at  all. 
That  is  not  what  we  aUk  for.  What  we  ask  is  simply  the  power  to 
revise  an  unfair  rate,  and  pending  the  decision  of  the  court  that  that 
rate  shall  stand ;  and  we  leel  that  circumstances  are  such  that  some 
relief  is  necessary  at  once.  The  interests  of  the  coimtry  which  we 
represent  are  large  and  great.  That  is  the  feeling  that  we  have,  ^.hat 
something  must  be  done,  and  some  great  relief  must  be  given.  We  do 
not  feel  that  this  is  an  unfair  bill  to  the  railroads.  We  have  suffered 
this  injustice  since  1897,  and  i^f  all  these  terrible  consequences  are 
going  to  ensue,  such  as  the  railroads  claim  will  ensue,  and  the  mere 
a^tation  of  this  bill  is  going  to  bring  such  results  to  the  railroads, 
why  have  they  not  diown  some  sympathy  for  the  business  men,  who 
have  been  suffering  from  this  since  1897?  We  feel  that  we  are 
entitled  to  relief,  and  that  at  once. 

Now  I  shall  be  glad  to  answer  any  questions. 

Mr.  KicHARDSON.  Did  you  not  read  the  President's  message,  and 
did  he  not  make  some  reference  there  to  the  trouble  that  you  complain 
of — ^private  cars? 

Mr.  Mead.  Yes,  sir ;  I  think  he  sees  the  absolute  necessity  of  action 
along  that  line. 

The  Chairman.  Have  you  read  the  bill  introduced  a  few  days  ago 
by  Mr.  Stevens,  of  Minnesota  ? 

Mr.  Mead.  I  did  not  read  it  carefully.  I  read  it  through,  but  not 
carefully.    I  think  I  know,  in  a  superficial  way,  what  it  is. 

The  Chairman.  Does  that  meet  your  approval,  so  far  as  you  have 
judgment  on  the  subject? 

Mr.  Mead.  No,  sir ;  I  would  rather,  at  the  present,  see  the  Cooper- 
Quarles  bill  pass,  and  then  see  more  time  taken  for  a  comprehensive 
Mil  that  would  embrace  whatever  the  situation  demanded.  But  the 
business  interests  of  the  country  at  the  present  time  almost  entirely 
demand  some  relief  now.  We  feel  that  at  the  present  time  Armour 
&  Co.  are  under  no  regulation  whatever.  I  can  not  imagine  how  the 
railroads  of  the  country  have  a  right  to  license  Armour  &  Co.  to  prev 
upon  us,  and  to  transfer  the  functions  of  a  common  carrier  to  n  pri- 
vate individual,  practically  allowing  them  to  hold  us  up  by  the  throat 
and  demand  what  they  see  fit. 

Mr.  Mann.  Has  not  the  Interstate  Commerce  Commission  held 
that  under  the  present  law  it  had  authoritjr  to  dispose  of  that  evil  ? 

Mr.  Mead.  Ithink  not.  I  asked  Commissioner  Prouty  at  the  end 
of  our  hearing  in  Chicago  in  June  as  to  what  relief  he  could  jgive. 
He  stntod  thnt  he  questioned  whether  the  Interstate  Commerce  O^m- 
misaion  had  the  power.    But  the  revelations  there  were  so  startling 
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CmgreaSj  lie  said,  could  not  help  but  give  us  relief.  The  rerela- 
tsm  maae  there  and  the  showing  made  in  that  investigation  were  so 
saitling  tliat  he  said  Congre^  could  not  help  but  give  us  relief. 

Mr.  SUniy.  Did  not  thej  hold  in  that  Michigan  peach  growers' 
eiae  that  they  had  jurisdiction  to  continue  the  case  to  see  whether  the 
aOroad  companies  and  the  shippers  would  adjust  their  differences? 

Mr.  Mead.  In  answer  to  that  I  can  say  the  hearing  was  adjourned 
from  June.  The  hearing  pertained  only  to  Michigan,  was  limited  to 
Midiigan,  and  the  Commission  stated  at  that  time,  ^  If  you  will  put 
i£  another  petition  we  will  open  this  whole  broad  question  all  over  the 
rocntry."  They  did  that,  and  the  second  hearing  was  held  in  Octo- 
y^.  The  final  result  of  the  June  hearing  was  that  they  would  give 
Armour  &  Co.  until  October  or  November  1, 1  think,  ana  then  if  that 
practice  was  not  discontinued  they  would  take  some  other  action;  but 
i»  action  has  been  taken  up  to  the  present  time. 

I  do  t)elieve  that  the  Interstate  Commerce  Commission  have  more 
;«ower  than  they  have  exercised.  I  believe  if  they  had  been  more 
isgressive  in  exercising  some  of  the  power  that  they  have  it  would 
"-avp  afforded  us  some  measure  of  relief. 

Mr.  Adamsok.  Armour  &  Co.  use  their  own  cars  exclusively  to  ship 
^T-ff  aU  railroads? 

Mr.  MsAD.  They  use  their  own  cars  exclusively  under  these  ex- 
-l!i>ive  contracts. 

Mr.  AoAMSON.  The  railroads  must  take  their  cars  and  then  further 
*:jf  ir  business  all  the  time  in  the  use  of  them 

Mr.  Mead.  And  if  they  do  not  do  that  they  induce  the  withdrawal 
•f  that  traffia  They  have  been  able  to  make  some  exclusive  contracts, 
i^  in  the  case  of  the  Marauette  Railroad,  for  their  beef  shipments,  and 
» henever  they  find  a  weak  sister  among  the  railroads  they  make  an  ex- 
'l  isive  contract  with  them.  In  the  case  of  the  Marquette  Bailroad  it 
"•11=  shown  that  they  made  a  low  contract  over  'that  railroad,  though 
:^  was  not  so  direct,  so  as  to  be  able  to  get  their  beef  in 

Mr.  AnAMSOK.  How  far  do  you  thmk  Congress  should  go  in  con- 
^rrring  power  upon  the  Interstate  Commerce  Commission  to  make 
-T  fix  rates? 

Mr.   MsAO.  The  Interstate  Commerce  Commission  are  supposed 

t  represent  the  public  and  the  shippers ;  and  I  understand  that  when 
1 "  interstate  commerce  act  was  passed  it  was  supposed  that  they  were 

pass  u^n  the  railroads  and  the  interstate  commerce  of  the  country. 
1 1^  President  has  paid  a  great  tribute  to  the  Massachusetts  corpora- 
"  Ti  laws  in  his  desire  to  extend  them  to  interstate  commerce. 

Mr.  Makn.  The  Massachusetts  laws  are  not  the  only  thing  from 

cr  State  that  the  President  pays  a  CTeat  tribute  to. 

Mr.  Mead.  Thank  jou,  sir.    1  understand  this,  that  the  Commis- 

d  has  power  over  interstate  traffic.    They  have  now  the  power  to 

«.7  what  IS  a  fair  rate,  after  investigation,  and  after  all  interests  have 

*^  beard,  and  I  do  not  believe  in  ^ving  the  Commission  the  power 

ux  initial  rates. 

The  CMAnoKAK.  What  do  you  mean  by  "  initial  rates?  '* 

Mr.  Mead.  I  believe  that  the  railroad  companies  of  the  country 
-f-dd  fix  their  rates,  as  they  do  at  the  present  tmie.  The  traffic  man- 
^Ms  of  the  railroads  have  that  in  their  power  to-day,  to  fix  rates,  and 
v>  one  shall  supervise  them.    They  can  make  them  as  unfair  and  as 
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Hr.  Makk.  Oh,  one  man  often  forms  a  national  organization. 
Mr.  MsAD.  He  might  be  such  in  name,  but  not  in  fact. 
Mr.  Mann.  It  is  not  restricted.  Any  organization  under  the 
Iwper-Quarles  bill,  any  association,  or  anyone  can  bring  a  complaint 
rfore  the  Literstate  CSommerce  Commission,  and  under  the  Cooper- 
harles  bill  the  Conunission  could  extend  its  jurisdiction  to  that,  and, 
lending  hearing,  oould  enter  an  order  upon  the  case  which  I  have 
tated  to  yon.  Do  you  think  that  power  ought  to  be  given  to  the 
interstate  Commeroe'Commission? 

Mr.  Mead.  I  do  not  think  any  such  power  is  asked  for  as  you  have 
uted.  As  to  a  specific  case  and  an  investigation,  the  merits,  of 
kxirsB,  of  the  larger  cities  and  smaller  towns  oeing  taken  into  oon- 
identioQ  and  a  miding  made  upon  that  complaint,  that  is  all  right. 
I  do  not  think  that  an  effort  would  be  made  to  dx  rates  all  over  the 
soqntry  upon  that  basis. 

Mr.  Mann.  Are  you  in  favor  of  the  bill,  which  covers  the  power 
riiich  I  have  just  suggested,  which  confers  that  power  to  fix  the  rates, 
bmake  them  higher  or  to  lower  them,  anywhere  the  people  choose  to 
BBoplain,  including  in  that  order  the  entire  United  States? 

Mr.  Msad.  I  should  say  no.  If  you  mean  that  after  complaint  has 
ken  heard,  that,  of  course,  was  confined  to  the  locality. 

Mr.  Mann.  Oh,  well 

Mr.  Mbad.  It  would  not  be  pertinent  for  that  Conunission  to  make 
I  finding  there  that  would  apply  all  over  the  country. 

Mr.  Mann.  You  are  familiar,  of  course,  with  the  fact  that  on  one 
^^plaint  taken  before  the  Interstate  Commerce  Commission,  and 
I'ftcrnards  decided  by  the  Supreme  Court  of  the  United  States,  the 
'»•?»  York  Board  of  Trade  and  the  Philadelphia  board  which  corre- 
'>)nds  with  it  and  the  San  Francisco  board  which  corresponds  with 
I  filed  complaints  under  which  the  Interstate  Commerce  Commission 
•as  a?ked  to  enter  orders  affecting  the  rates  on  every  railroad  in  the 
l*mted£tates  that  touches  at  the  seaboard  ? 

Mr.  Mead.  You  mean  differential  rates? 

Mr.  Mank.  No,  sir;  I  do  not  mean  differential  rates  at  all.  I 
^  actual  rates.  And  you  know,  do  you  not,  that  they  entertained 
:'r:sdiction  of  the  case? 

ilr.  Mkad.  Yes. 

Mr.  Mann.  Well,  now,  do  you  think  that  they  ought  to  have  that 
?'-^er,  and,  if  you  do,  do  you  call  that  revising  rates  or  initiating 

Mr.  Mbad.  I  suppose  that  would  be  revision  of  rates,  if  they  sub- 
^'tuted  for  one  in  vogue,  fixed  by  the  traffic  managers,  another  fixed* 
>J  themselves.  I  should  call  that  revision  of  rates. 
,  Mr.  Mann.  That  is  what  I  say.  So  that  it  is  impossible  for  the 
';t«Thtate  Commerce  Commission  to  initiate  rates  now.  Rates  are 
^^y  in  existence,  and  a  change  of  the  existing  rates  would  be 
>^\j  a  revision  of  rates. 

Mr.  Mkad.  I  think  so.         . 

Mr.  Mann.  It  was  a  disclaimer  I  dasired. 

ilr.  Mead.  I  do  not  see  how  the  i^ailroad  commission,  however 
oswing  they  may  be,  would  have  sufficient  knowledge  to  fix  such 

Mr.  TowNSEND.  Do  I  understand  you  to  say  that  the  only  object  of 
'^  Cooper-Quarles  bill,  as  you  understand  it — ^that  is,  the  only 


50      PROPOSED   AMBNDMBNT   OF  INTERSTATB-COMMEAOB  LAW. 

unjust  and  as  extortionate  as  they  see  fit    They  can  break  men  and 
firms  and  States  and  localities  by  those  rates. 

The  Chaibman.  What  I  wanted  to  attract  your  attention  to  was 
the  question  as  to  how  far  you  think  Congress  ought  to  go  in  con- 
ferring power  on  the  Interstate  Commerce  Commission  to  make  rates. 
You  say  that  you  do  not  believe  in  allowing  the  Interstate  Commerce 
Commission  to  initiate  rates ! 

Mr.  Mbad.  Yes,  sir. 

The  Chairman.  I  mean  the  rates  as  initiated  already  in  this  country 
to-day  ? 

Mr.  Mjbiad.  Yes,  sir. 

The  Chaibacan.  And  that  is  an  absurdity,  to  talk  about  initiating 
rat^,  in  the  ordinary  sense  of  the  words? 

Mr.  Mead.  Yes,  sir ;  of  course. 

The  Chairman.  Now,  you  say  to  fix  rates — ^you  said  a  while  a^o 
"  to  fix  a  rate  " — ^how  far  shouici  the  Interstate  Commerce  Commis- 
sion have  the  power  to  go?  Should  they  fix  rates  in  a  certain  section, 
or  should  they  have  the  power  to  fix  the  rates  in  the  whole  United 
States  in  one  order? 

Mr.  Mead.  No,  sir;  power  to  make  a  rate  after  a  rate  has  been 
shown  to  be  unfair,  unjust^  and  unreasonable ;  to  fix  a  rate  and  have  it 

§ut  in  force  and  mamtamed  until  the  railroads  have  gone  to  the 
upreme  Court  and  that  rate  has  been  upset. 

The  Chairman.  Now,  do  you  mean  that  they  should  have  the  right 
to  fix  a  rate  upon  the  moving  of  a  quantity  of  merchandise  or  property 
at  one  time  from  one  point  to  another  point — one  transaction?  That 
is  what  you  mean,  is  it  ? 

Mr.  Mead.  Yes,  sir;  and  only  after  a  complaint  has  been  entered 
and  a  full  hearing  has  been  held  upon  that. 

The  Chairman.  Yes. 

Mr.  Mjsad.  And  just  as  a  sample  of  that,  take  the  case  of  the  Harlem 
River  and  Boston  rate.  They  claimed  that  $50  was  a  fair  rate,  and 
$50  wa£  a  much  larger  proportion  of  the  whole  than  the  other  roads 
received  from  the  peach  fields  to  the  Harlem  River.  Pending  a  deci- 
sion of  the  court,  tne  $50  rate  should  stand  until  it  was  shown  that  it 
was  unjust  to  the  railroads.  It  would  be  simply  reversing  the  situa- 
tion of  to-day,  under  which  we  have  been  suffering  since  1897. 

Mr.  Mann.  Let  me  put  this  case  to  you.  There  is  a  dispute  in  the 
country  as  to  what  shouM  be  the  relative  charges  on  carload  rates 
and  less  than  carload  rates.  It  is  to  the  interest,  say,  of  the  larger 
cities  to  have  carload  rates  very  much  less  than  rates  on  smafler 
quantities — that  is,  on  carload  quantities.  It  is  to  the  interest,  say, 
of  the  hamlets  to  have  the  same  rates  for  carloads  and  for  less  than 
carloads.  Now,  would  you  have  the  power  conferred  upon  the  Inter- 
state Commerce  Commission,  if  a  dozen  or  three  or  more  merchants  in 
a  hamlet  should  organize  an  association  of  retail  merchants,  to  give 
them  authority  to  file  a  complaint  with  the  Interstate  Commerce  (com- 
mission asking  the  Commission,  first,  to  revise  the  classification,  so 
that  carload  rates  and  less  than  carload  rates  should  be  nut  in  the 
same  class,  and  then  to  fix  the  rates  on  those  all  over  the  United 
States  on  that  one  complaint! 

Mr.  Mead.  No,  sir.  It  seems  to  me  that  vour  premise  is  wrong 
there;  I  do  not  think  that  10  or  12  little  Iiamlets  would  form  a 
national  organization. 
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ID  increase  in  the  third  class,  and  from  that  throughout  the  entire 
prorinoe  that  the  raib*oads  occupy! 

Mr.  MisAD.  Yes,  sir. 

Mr.  BicHASDSON.  Then,  if  the  Interstate  C!ommeroe  Commission 
were  passing  upon  a  complaint  that  related  to  freights  of  the  third 
d^  wonla  it  not  be  right  and  proper,  relatively  speaking,-  that  it 
"iould  affect  all  the  rates  within  that  railroad  province?  Would  you 
'3T  that  it  should  pick  out  one  single  rate,  one  single  charge,  and 
affect  that)  and  not  affect  those  that  related  to  that  class  of  ^ightt 
Would  you  not  expect  the  Interstate  Commerce  Commission  to  be 
common  sense 

ilr.  Mead.  Sura 

Mr.  BiGHABDSON  (continuing).  And  businesslike,  and  would  you 
Qot  expect  them  to  apply  it  from  a  common -sense  business  standpoint? 
If  the  Commission  found  that  all  the  freights  related  to  class  3  related 
to  each  other  and  depended  upon  each  other  would  it  be  ri^ht,  for 
^fisUmce,  to  take  just  one  axe  or  a  lot  of  axes  that  were  in  that  rate 
tnd  affected  each  other  and  not  allow  it  to  the  general  trade  matters 
that  would  have  to  enter  into  their  finding?  At  the  present  time, 
when  they  change  the  classification  they  change  it  from  the  fourth  to 
the  third  dass,  and  that  raises  or  lowers  the  railroad  charges,  as  the 
caaemay  i>e. 

Mr.  MxAD.  They  change  it  so  as  to  raise  the  rates  tremendously  at 
times. 

ilr.  RicHABDSON.  For  instance,  you  take  the  rate  from  New  York 
t^  Atlanta.  It  is  $1.14  per  100  pounds,  and  second  class  is  96  cents, 
ltd  the  third  class  is  83  cents,  and  the  fourth  class  is  74  cents  or  76 
^yh\&,  and  then  come  the  fifth  and  the  sixth  class.  It  comes  on 
\mn  gradually.  Now,  do  you  not  believe  that  when  the  railroad 
■*Jisbified  that  nreight  they  classified  the  freights  that  related  to  each 
•^her? 

ilr.  Mead.  Without  doubt 

Mr.  RiGHABDfiON.  Without  doubt.  Now,  if  a  complaint  was  filed 
before  the  Interstate  Commerce  Commission  under  this  bill  we  are 
x>n<idering  now  and  the  Commission  were  to  find  that  there  were 
rites  or  that  there  were  charges — or  the  petition  included  rates — ^that 
^^re  not  relevant  to  other  rates,  do  you  not  think  that  they  would 
iliow  an  amendment  to  that  bill  and  knock  out  the  charges  that  were 
^^  related  to  the  things  in  the  complaint,  being  sensible,  practical 
r*nf 

Mr.  Mead.  Certainly.  We  have  to  trust  somebody.  At  the  pres- 
■st  time  we  simj^ly  trust  the  railroads  and  the  traffic  managers,  with- 
cat  any  supervision  whatever. 

Mr.  Richardson.  And  the  Commission  under  this  bill,  as  I  under- 
'^nd  it — and  I  want  to  get  your  idea  about  it  and  to  get  at  the  merits 
•{  this  bill — ^has  first  the  right  to  have  an  investigation,  and  after 
•aving  challenged  certain  rates  and  finding  them  to  be  unreasonable 
'^i  unjust  and  unfair,  you  think  that  the  Commission  ought  to  have 
aright  th^i  to  say  what  is  a  just  and  a  reasonable  rate? 

Mr.  Mead.  Yes,  sir. 

.  i{r.  RicHABDSON.  And  that  rate  which  they  fix  is  subject  to  revision 
^  the  courts,  after  thirty  days'  notice,  and  so  on  t 

Mr.  Mead.  Yes,  sir. 
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Mr.  Richardson.  And  if  within  sixty  days  an  appeal  is  taken  from 
the  district  or  the  circuit  court  to  the  Supreme  Court  of  the  United 
States  your  rate  still  goes  on,  the  rate  which  the  Commission  has  fixed 
still  goes  on,  and  remains  in  effect? 

Mr.  Mead.  Yes,  sir. 

Mr.  Richardson.  Now,  right  then  and  there,  do  you  not  think  that 
the  objection  that  has  been  so  universally  made  throughout  the  coun- 
try, that  the  Supreme  Court  refused  to  pass  upon  a  rate  for  the  fu- 
ture— ^that  is  the  objection,  and  that  is  the  only  objection  that  the  Su- 
preme Court  of  the  United  States  refuses  to  pass  upon  &  rate  for  the 
future — ^that  that  question  is  met  right  there  where  this  Cooper- 
Quarles  bill  gives  the  Commission  the  right  to  fix  a  rate  temporarily 
until  the  Supreme  Court  of  the  United  States  passes  upon  it,  and 
when  the  Supreme  Court  passes  upon  it  the  Supreme  Court  finds  a 
rate  already  fixed,  and  it  &  not  passing  upon  a  rate  for  the  future? 
Do  you  not  think  that  that  avoids  the  trouole? 

Mr.  Mead.  That  is  what  we  desire  to  accomplish  under  this  Cooper- 
Qua  rles  bill. 

Mr.  Mann.  Did  I  understand  you  to  say  in  answer  to  Mr.  Richard- 
son that  you  believe  that  if  the  Interstate  Commerce  Commission 
should  fix  a  rate  from  New  York  to  Atlanta  on  one  commodity  it 
would  be  necessary,  or  that  they  would  have  the  right,  under  the 
same  complaint,  to  fix  the  rates  not  only  from  New  York  to  Atlanta, 
but  from  New  York  to  all  other  points  in  the  South  ? 

Mr.  Mead.  Oh,  no,  sir.  They  would  have  to  consider  only  what  was 
complained  of  in  that  specific  complaint.  There  might  be,  of  course, 
other  things  to  be  taken  into  consideration. 

Mr.  Mann.  Oh,  yes.  Let  me  see  if  I  do  not  get  your  view.  I 
think  your  views  are  nearly  in  accord  with  what  my  views  are  on 
this  question.  You  will  pardon  me  if  I  seek  to  elucidate  the  point. 
I  take  it  from  what  you  say  that  you  are  in  favor  of  giving  this 
power  to  the  Interstate  Commerce  Commission  to  permit  a  complaint 
to  be  filed  by  some  person  who  is  interested,  say,  and  let  the  freight 
rate  on  some  commodity  or  certain  commodities  between  certain 
points  named  be  unreasonably  high,  and  you  would  permit  the  Inter- 
state Commerce  Commission  to  decide  what  shall  be  the  reasonable 
rate  on  that  commodity  or  that  class  of  commodities  between  those 
points  named,  of  course  taking  into  consideration  in  the  hearing  what 
rates  are  the  basis,  but  simply  entering  an  order  as  to  what  the  rates 
shall  be  according  to  the  petition  in  that  regard. 

Mr.  Mead.  Yes,  sir. 

Mr.  Mann.  That  would  not  give  to  the  Interstate  Commerce  Com- 
mission the  power,  upon  a  complaint,  to  revise — ^using  the  term  "  to 
revise  "  in  place  of  "  initiate  " — rates  generally? 

Mr.  Mead.  That  would  be  a  very  disturbing  factor,  I  should  say, 
if  they  had  that  power. 

Mr.  Mann.  Are  you  aware  that  the  Cooper-Qnarles  bill  would 
confer  upon  the  Interstate  Commerce  Commission  the  power  to  fix 
rates  generally  on  one  petition  anywhere;  that  the  Cooper-Quarles 
bill  would  permit  one  petition  to  be  filed  by  any  person  or  associa- 
tion in  the  United  States,  alleging  that  all  the  rates  in  the  United 
States  or  one  part  of  the  United  States  were  too  high  and  asking 
the  Interstate  Commerce  Commission  to  fix  the  rates,  and  that  under 
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die  Cooper-Qimrles  bill  the  Interstate  Commerce  Commission  would 
hire  the  power  to  revise  the  classifications,  fixing  the  rates  generally, 
And  put  them  into  operation,  and  that  they  would  have  to  remain  m 
operation  without  any  authority  of  the  railroad  companies  to  change 
them  unless  permitted  to  do  so  upon  further  hearing  by  the  Inter- 
state CcHnmerce  Commission? 

Mr.  Head.  I  did  not  suppose  that  they  had  the  power  to  do  that 
under  one  complaint. 

Mr.  Makn.  That  is  the  power  that  is  proposed  to  be  confeiTed 
upon  the  Commission. 

Ht,  Mbad.  I  did  not  suppose  that  the  committee  would  be  con- 
Hdcring  a  bUl  embodying  such  a  power. 

Mr.  Mann.  That  is  the  Cooper-Quarles  T)ill. 

Mr.  Mead.  I  am  not  a  railroad  lawyer,  but  simply  a  plain  busi- 
ness man,  and  knowing  the  past  and  knowing  the  conoitions  to  which 
we  have  been  subject  for  some  years  past. 

Mr.  Richardson.  Do  you  not  understand  the  Cooper-Quarles  bill 
to  go  one  step  further  and  to  provide  that  after  the  interstate  Com- 
nierce  Commission  has  investigated  a  rate  and  found  it  unreasonable 
and  has  fixed  another  rate,  and  the  case  has  gone  up  to  the  district 
•Tfurt,  then  either  party,  as  soon  as  it  goes  to  that  court,  has  the 
ri^t  to  send  for  witnesses  in  order  to  investigate  to  see  whether 
tiie  Conrniission  has  fixed  a  just  rate? 

Mr.  Mead.  Yes,  sir;  I  understand  it  so. 

Mr.  Richardson.  After  that  they  call  witnesses  and  bring  them 
iround  and  they  investigate  in  the  court  and  have  the  testimony 
of  the  witnesses  as  to  whether  the  Commission  has  fixed  a  fair  and 
r^sonable  rate? 

Mr.  Mead.  Yes.  sir;  I  so  understand  it.  It  seems  to  me  what 
ve  desire  to  ask  ror  is  this,  that  the  present  conditions  be  reversed, 
^  tliat  pending  the  review  of  the  case  we  shall  not  be  subjected  to 
the  old  rates,  out  the  railroads  shall  be  unable  to  keep  these  rates 
J)  effect  from  three  to  six  years  after  the  passage  of  an  order,  and 
«o  that  the  further  time  which  it  takes  to  get  one  of  these  cases 
through  the  courts  and  define  what  is  right  shall  not  be  spent 
mder  the  old  conditions.  The  ordinary  business  man  can  not  afford 
'^  prepare  a  case  and  have  it  held  up  that  length  of  time.  During 
that  time  we  should  have  relief.  We  are  asking  simply  that  the 
editions  be  reversed,  and  if  the  railroads  then  want  to  keep  their 
ases  in  the  court  four  or  five  years,  all  right.  They  will  find  a  means 
of  reaching  the  cases  quicker  than  that. 

Mr.  Mank.  Are  you  aware  that  under  the  Cooper-Quarles  bill 
tJ»  Interstate  Commerce  Commission  could  of  itself,  on  its  own 
initiative,  cause  an  investigation  to  be  made  of  all  the  classifications 
^i  rates,  and  of  all  the  rates  in  the  United  States,  and  enter  an 
^fder  which  would  have  to  remain  in  force  until  passed  upon  by 
'^  Supreme  Court  of  the  United  States,  unless  some  circuit  court 
^Id  decide  upon  the  face  of  it  that  it  was  plainly  or  clearly 
^lawful  or  unreasonable? 

Mr.  Mead.  I  do  not  know  what  the  powers  of  the  Interstate  Com- 
's^^Toe  Commission  are  at  the  prCvSent  time  regarding  their  own  initia- 
'•^,  instituting  proceedings  under  their  own  initiative.  I  under- 
*'^nd  that  what  we  are  asking  by  tliis  bill  is  that  this  shall  be  done 

'/A  i  complaints 
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Mr.  Richardson.  And  if  within  sixty  days  an  appeal  is  taken  from 
the  district  or  the  circuit  court  to  the  Supreme  Court  of  the  United^ 
States  your  rate  still  goes  on,  the  rate  which  the  Commission  has  fixed, 
still  goes  on,  and  remains  in  effect  ? 

Mr.  Mead.  Yes,  sir. 

Mr.  Richardson.  Now,  right  then  and  there,  do  you  not  think  that 
the  objection  that  has  been  so  universally  made  throughout  the  coun- 
try, that  the  Supreme  Court  refused  to  pass  upon  a  rate  for  the  fu- 
ture— ^that  is  the  objection,  and  that  is  the  only  objection  that  the  Su- 
preme Court  of  the  United  States  refuses  to  pass  upon  a  rate  for  the 
future — ^that  that  question  is  met  right  there  where  this  Cooper- 
Quarles  bill  gives  the  Commission  the  right  to  fix  a  rate  temporarily 
until  the  Supreme  Court  of  the  United  States  passes  upon  it,  anci 
when  the  Supreme  Court  passes  upon  it  the  Supreme  Court  finds  a 
rate  already  fixed,  and  it  is  not  passing  upon  a  rate  for  the  future! 
Do  you  not  think  that  that  avoids  the  trouole? 

Mr.  Mead.  That  is  what  we  desire  to  accomplish  under  this  Cooper- 
Qua  rles  bill. 

Mr.  Mann.  Did  I  understand  you  to  say  in  answer  to  Mr.  Richard- 
son that  you  believe  that  if  the  Interstate  Commerce  CommLssion 
should  fix  a  rate  from  New  York  to  Atlanta  on  one  commodity  it 
would  be  necessary,  or  that  they  would  have  the  right,  under  the 
same  complaint,  to  fix  the  rates  not  only  from  New  York  to  Atlanta, 
but  from  New  York  to  all  other  points  in  the  South? 

Mr.  Mead.  Oh,  no,  sir.  They  would  have  to  consider  only  what  was 
complained  of  in  that  specific  complaint.  There  might  be,  of  course, 
other  things  to  be  taken  into  consideration. 

Mr.  Mann.  Oh,  yes.  Let  me  see  if  I  do  not  get  your  view.  I 
think  your  views  are  nearly  in  accord  with  what  my  views  are  on 
this  question.  You  will  pardon  me  if  I  seek  to  elucidate  the  point. 
I  take  it  from  what  you  say  that  you  are  in  favor  of  giving  this 
power  to  the  Interstate  Commerce  Commission  to  permit  a  complaint 
to  be  filed  by  some  person  who  is  interested,  say,  and  let  the  freight 
rate  on  some  commodity  or  certain  commodities  between  certain 
points  named  be  unreasonably  high,  and  you  would  permit  the  Inter- 
state Commerce  Commission  to  decide  what  shall  be  the  reasonable 
rate  on  that  commodity  or  that  class  of  commodities  between  those 
points  named,  of  course  taking  into  consideration  in  the  hearing  what 
rates  are  the  basis,  but  simply  entering  an  order  as  to  what  the  rates 
shall  be  according  to  the  petition  in  that  regard. 

Mr.  Mead.  Yes,  sir. 

Mr.  Mann.  That  would  not  give  to  the  Interstate  Commerce  Com- 
mission the  power,  ufjon  a  complaint,  to  revise — ^using  the  term  "  to 
revise"  in  place  of  "initiate" — rates  generally? 

Mr.  Mead.  That  would  be  a  very  disturbing  factor,  I  should  say, 
if  they  had  that  power. 

Mr.  Mann.  Are  you  aware  that  the  Cooper-Quarles  bill  would 
confer  upon  the  Interstate  Commerce  Commission  the  power  to  fix 
rates  generally  on  one  petition  anywhere;  that  the  Cooper-Quarles 
bill  would  permit  one  petition  to  be  filed  by  any  person  or  associa- 
tion in  the  United  States,  alleging  that  all  the  rates  in  the  United 
States  or  one  part  of  the  United  States  were  too  high  and  asking 
the  Interstate  Commerce  Commission  to  fix  the  rates,  and  that  under 
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to  investigate  that  matter,  and  in  case  they  found  that  it  was  unrea- 
atmably  low  to  raise  it  ? 

Mr.l^EAD.  I  think  that  if  such  a  case  as  that  should  occur — I  can 
hardly  conceive  of  it,  but  I  think  if  it  should  occur — ^it  would  be  only 
justice  to  the  railroad  to  make  a  fair  rate.  I  do  not  see  why  they 
iiionid  not  have  the  right,  under  the  construction  of  the  statute  given 
by  Mr.  Mann,  to  change  a  rate  under  their  own  initiative.  The 
fUtute  says  that  the  rate  must  be  unreasonable.  That  is  all  the  busi- 
nes  man  wants.  This  question  has  come  to  such  a  pass  that  we  find 
that  relief  must  be  given  somewhere.  We  are  looking  to  this  com- 
mittee to  pass  a  bill  that  shall  not  be  in  conflict  with  the  interstate 
commerce  act.  The  railroads  absolutely  hold  to-day  the  power  to 
make  or  break  localities  or  men  without  any  supervision  whatever 
being  given  over  their  rates.  We  hold  that  it  is  an  unfair  thing  to 
the  public,  and  the  Interstate  Commerce  (Commission  should  represent 
the  mterests  of  the  public  and  of  the  business  community  on  this  ques- 

tiOD. 

Mr.  Maitn.  Do  I  understand  you  that  the  business  interests  of  the 
oountrv  are  on  the  point  of  ruin? 

Mr.  Mead.  Many  men  have  been  ruined. 

Mr.  Manx.  That  is  Boston,  or  generally? 

Mr.  MsAD.  I  can  cite  you  to  specific  instances  of  the  way  the  thing 
works. 

Mr.  Mann.  I  am  talking  of  business  interests  generally. 

Mr.  Mead.  In  our  business;  yes,  sir.  The  Armour  Ciompany  sent 
out  a  notice,  dated  August  22,  that  after  the  1st  of  Septemhier  no 
g"ods  carried  in  their  cars  should  be  owned  by  the  Armour  interests 
or  people.  He  testified  in  Chicago  that  he  loaned  a  man  $400,000  to 
go  mto  business.  He  may  go  into  our  line  of  business  to-morrow,  and 
ciit  oar  throats.  He  has  me  power  to  do  it.  He  has  the  power  to 
raise  or  lower  these  rates  absolutely  in  his  own  hands.  Take,  for  in- 
^  nice,  some  shipments  to  the  city  of  Worcester.  Armour  &  Co.  had  all 
the  information  about  those  shipments,  they  knew  the  tinte  they  were 
^liipped  and  when  they  were  due,  and  they  knew  the  cost  of  the  car 
vhen  it  was  bought  in  the  open  market,  and  if  that  carload  of  freight 
was  due  on  Wednesday,  they  would  put  a  carload  of  freight  in  there 
OD  Tuesday  and  fill  the  market,  and  when  the  carload  of  freight  got 
in  there  on  Wednesday  they  found  the  market  cut  from  underneath 
them. 

ilr.  Mann.  The  tribunal  to  which  you  ought  to  go  is  not  the  legis- 
lature, but  the  Executive  branch  of  the  Government,  because  all  those 
'iiings  which  you  have  suggested  are  positively  prohibited  by  law, 
liow  under  heavy  penalties. 

Mr.  LovERiNG.  Would  the  railroads  welcome  a  change  regarding 
^  contracts  with  regard  to  the  refrigerating  cars? 

Ma  Mead.  I  am  not,  of  course,  empower^  to  speak  for  the  rail- 
i'^^  I  do  know  this,  that  the  largest  railroads  in  this  country 
jfeolutdy  refused  to  make  an  exclusive  contract  with  Armour  &  Co. 
^^  have  used  all  kinds  of  oersuasion  and  threats  with  the  Pennsyl- 
]^a  and  the  New  York  Central  railroads.  They  say  "  We  abso- 
™tely  refuse  to  ihake  a  contract  with  you.  We  believe  that  we  should 
"*ol  any  car  or'  any  refrigerator  car  tendered  to  us."  I  have  no 
nght  to  speak  for  the  railrc^ds,  but  personally  I  believe  that  the  rail- 
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roads  of  the  country  would  welcome  such  a  change  and  a  chance  to 
escape  from  the  domination  of  Armour  &  Co.  Armour  &  Co.  hold 
over  those  railroads  to-day  the  threat  of  the  loss  of  their  business. 
They  say  "  You  must  make  an  exclusive  contract  with  us  or  yon  will 
lose  so  many  carloads  a  week  of  freight."  Railroads  have  made 
exclusive  contracts  with  Armour  &  Co.  under  such  a  threat  as  that. 
If  the  railroad  is  a  comparatively  weak  one  the  trafiic  manager  of 
the  road  has  to  have  freight  or  he  loses  his  position.  The  president 
of  the  road  has  to  show  results  or  he  loses  his  position.  At  the  hear- 
ing in  Chicago  the  Atchison  Railroad  put  a  man  on  the  stand  who 
actually  swore  that  they  paid  a  rebate  of  26  cents. 

Mr.  Adamson.  You  think  that  they  need  protection  against  Armour 
&Co.? 

Mr.  Mead.  I  think  that  Mr.  Armour  uses  his  immense  business  to 
force  the  railroads  into  these  exclusive  contracts. 

Mr.  Adamson.  It  seems  to  me  that  they  might,  while  they  are  mak- 
ing so  many  contracts  and  agreements  among  themselves,  combine 
against  the  robber  to  protect  themselves. 

The  Chairman.  Now,  you  have  spokon  a  number  of  times  of  "  ex- 
clusive contracts."  Do  you  understand  them  to  be  numerous?  Are 
there  many  of  those  contracts? 

Mr.  Mead.  Yes,  sir;  more  than  we  have  any  knowledge  of.  We 
know  of  the  instance  of  the  Marquette  and  Michigan  Railroad. 
Those  contracts  were  produced  at  the  hearing  in  Chicago. 

The  Chairman.  Do  you  know  of  any  other  exclusive  contracts? 

Mr.  Mead.  Yes,  sir. 

The  Chairman.  Where  are  they  ? 

Mr.  Mead.  In  Georgia.  There  are  other  refrigerator  cars  that  do 
the  work  at  less  cost  to  the  producer  and  also  with  a  less  consumption 
of  ice.  They  do  work  that  the  Armour  Company  cars  can  not  do; 
and  yet  the  shipper  can  not  use  those  cars  because  the  Armour  Com- 
pany has  an  exclusive  contract.  I  wrote  to  the  railroad  commission 
of  (jeorgia*and  asked  them  if  they  would  furnish  me  with  the  names 
of  the  roads  which  had  exclusive  contracts,  and  I 'found  that  they  had 
exclusive  contracts  with  every  railroad  bringing  peaches  out  of 
Georgia.  The  shippers  of  Georgia  are  prevented  from  getting  a 
better  rate  and  a  better  car  simply  because  Armour  uses  no  cars  out 
his  own. 

Mr.  Adamson.  Have  you  that  letter  from  the  railroad  commission 
of  Georgia? 

Mr.  Mead.  That  letter  is  filed  with  the  Interstate  Commerce  Com- 
mission in  Chicago. 

Mr.  Adamson.  We  would  like  to  have  a  copy  of  it  here. 

Mr.  Mead.  You  can  have  a  copy  of  it.  I  have  had  several  letters 
from  them.  I  had  a  letW  from  the  secretary  of  the  railroad  commis- 
sion of  Georgia,  and  in  one  or  two  instances  he  simply  sent  me  the  let- 
ter which  he  had  received  in  reply  from  those  railroads  that  had  ex- 
clusive contracts. 

Mr.  Adamson.  If  you  have  a  copy  of  that,  I  would  like  to  have  that 
filed  here. 

Mr.  Mead.  I  will  have  to  send  that  to  you. 

Mr.  LovERiNO.  Are  these  contracts  for  private  cars  entirely  for  re- 
frigerating cars — ^these  exclusive  contracts? 
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Mr.  Mkad.  Practically  so.  Armour  &  Ck).  some  years  ago  saw  the 
possibilities  of  getting  practically  an  absolute  control  of  the  refrig^ 
r^nitor-car  service  of  tne  country,  and  Armour  to-day  practically  con- 
trols it.  He  can  give  us  cars  or  not,  as  he  sees  fit.  He  has  it  in  bis 
power  to  ruin  the  shippers  of  Georgia,  so  far  as  their  peach  business 
i>  concerned.  He  can  refuse  to-day,  under  one  pretext  or  another,  to 
put  his  cars  into  Georgia. 

Mr.  LovERiNG.  And  ruin  the  railroads  too? 

Mr.  Mead.  Yes ;  and  the  railroads  would  have  no  way  to  transport 
that  freight  to-day  from  Georgia — ^that  is,  in  a  safe  way.  They  could 
so  back  to  their  box  cars,  or  whatever  equipment  they  might  have, 
and  get  ready  for  the  service;  but  there  were  this  last  year  in  Georgia 
thousands  oi  baskets  of  peaches  which  lay  on  the  ground  and  rotted 
because  the  Armour  equipment  was  not  there  to  take  care  of  them. 
That  is,  according  to  their  statements.  Armour,  if  he  wanted  to  do 
so.  could  go  into  the  market  next  year  and  buy  up  their  peaches  and 
-iiiit  out  those  producers.  He  did  that  in  Michigan.  He  bought  up 
ill  the  potatoes  there.  He  had  the  shippers  at  his  mercy,  and  he  could 
buy  the  potatoes  at  his  own  price  simply  because  they  could  not  get 
the  cars  to  ship  them  out  except  from  him. 

Mr.  TowNSEND.  Are  you  talking  about  the  testimony  given  at  the 
hearinff  up  there? 

Mr.  IfiEUD.  That  particular  part  of  it  was  given  there. 

Mr.  Town  SEND.  Where  do  you  get  that  particular  information? 

)Ir.  Mead.  From  potato  shippers  and  from  men  in  the  potato  busi- 
nci^  who  are  unable  to  get  cars.  That  has  all  been  published  in  our 
trade  papers,  columns  and  columns  of  it. 

Mr.  RiCHAiux90N.  Do  you  know  what  would  be  the  freight  from 
^m>reia  if  Armour  did  not  have  these  contracts?  What  is  the  differ- 
ence between  those  charges  that  Armour  makes  on  those  refrigerator 
<*ars  and  what  would  exist  if  he  did  not  have  the  contracts?  Do  the 
producers  suffer? 

Mr.  Mead.  Of  course.  The  refrigerator  car  gives  them  the  facil- 
ity for  getting  their  freight  to  distant  markets,  and  to  get  that  facil- 
ity we  are  willing  to  pay  a  fair  price.  I  myself  paid  $100  for  icing 
»  car  from  Michigan  to  Boston.  In  addition  to  waat  Armour  got  on 
^hat  he  received  a  mileage  of  $25,  so  that  for  that  one  car  he  received 
$125.    We  claim  that  that  is  an  exorbitant  charge. 

Here  is  another  instance.  The  railroad  companies  of  the  country 
bve  put  all  icing  facilities  into  the  charge  of  Armour  &  Co.  Up  to 
within  tvro  months  Armour  &  Co.  had  absolute  charge  of  all  icing,  by 
netsoo  of  the  cars,  at  Jersey  City.  It  was  in  the  power  of  Armour  to 
i<£  a  car  for  me  there  or  not,  as  he  saw  fit.  He  charged  me,  an  out- 
4der,  $5  a  ton  for  icing  a  car,  and  he  charged  the  Pennsylvania  Rail- 
^ttd  $2.50  a  ton.  After  this  hearing  this  last  year  the  Pennsylvania 
E^ilroad  saw  the  injustice  of  that.  There  the  icing  of  the  produce 
xi  every  car  at  Jersey  City  was  in  the  hands  of  Armour^  and  it  was  a 
▼erv  easy  matter  for  him  to  forget  to  ice  my  car,  if  he  chose  to  do  so, 
ui4  to  send  it  through  in  bad  condition. 

Mr.  M>NK.  Let  us  do  justice  even  to  Armour.  Under  the  contract 
vith  the  railroad  company  was  he  not  required  to  ice  that  car?  You 
ST  that  he  could  ice  it  or  not,  as  he  chose. 

Mr.  Mbad.  You  can  call  it  a  requirement  or  a  privilege.    He  had 
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the  privilege  of  charging  every  other  man  a  dollar  and  a  half  a  ton 
on  his  ice. 

Mr.  Mann.  Was  it  not  in  the  contract  with  the  railroad  company, 
was  there  not  a  requirement  that  he  should  ice  those  cars  when  they 
needed  to  be  iced  ? 

Mr.  Mead.  I  have  no  doubt  of  that. 

Mr.  Mann.  He  could  not  do  as  he  pleased  about  itt 

Mr.  Mead.  Absoluteljr  as  he  pleased. 

Mr.  Mann.  By  breaking  his  contract? 

Mr.  Mead.  He  would  not  have  to  break  the  contract  It  is  very 
easy  for  him  to  forget  and  let  a  car  go  through  without  being  iced. 
It  has  been  done  by  compjetitors,  and  the  car  would  go  to  its  destina- 
tion in  a  worthless  condition. 

Mr.  RicHAEDSON.  From  your  statement  about  the  matter  is  it  not 
manifest  that  Armour  &  Co.  were  carrying  that  freight  from  Georgia 
cheaper  than  other  railroad  freights  were  carried?  If  not,  why  did 
they  not  go  and  seek  the  other  railroads  which  were  not  under  con- 
tract with  Armour? 

Mr.  Mead.  There  are  no  other  railroads  going  out  of  there. 

Mr.  RicHABDSON.  He  has  got  them  all  ? 

Mr.  Mead.  Yes,  sir;  Armour  &  Co.  have  exclusive  contracts  with 
every  railroad  bringing  peaches  out  of  Georgia. 

Mr.  Richardson.  You  mean  that  the  railroads  go  and  agree  upon  a 
price,  and  then  they  brin^  those  peaches  out  all  for  the  same  charge? 

Mr.  Mead.  The  railroads  have  nothing  to  do  with  Armour's  charge. 

Mr.  Richardson.  He  has  got  all  the  railroads? 

Mr.  Mead.  All  of  the  railroads  bringing  the  peaches  out  of 
Georgia;  but  they  have  nothing  to  do  witn  the  Armour  charge 
whatever. 

Mr.  Richardson.  He  pays  the  railroads  whatever  he  pleases  and 
fixes  the  charge? 

Mr.  Mead.  I  do  not  think  you  understand  the  working  of  iti 

Mr.  Richardson.  I  think  I  do. 

Mr.  Mead.  Possibly  you  do. 

Mr.  Richardson,   x  es. 

Mr.  Mead.  When  we  receive  a  carload  of  peaches,  coming  from 
Georgia,  our  freight  bill  is  rendered  to  us,  $90,  $80,  $50,  $60,  $70, 
making  in  all  an  aggregate  of  $350.  Wlien  I  send  my  check  to  the 
Boston  and  Albany  Rauroad  they  take  out  their  part  and  pass  over 
to  Armour  the  balance.  I  have  no  means  of  knowing  what  Armour's 
charge  was.  As  a  matter  of  fact,  on  this  carload  that  I  spoke  of, 
there  was  an  overcharge  of  $3.50  on  that  car.  They  rendered  me  an 
extra  bill  afterwards  of  $5.  THey  said :  "  Mr.  Mead,  this  extra  $5  is 
because  the  car  was  diverted."  Finally  Armour  admitted  that  that 
was  wrong,  and  they  remitted  $5  to  me. 

What  we  complain  of  is  that  we  have  no  way  of  knowing  tlie 
charge.  Armour  files  no  price  list  and  no  tariff  with  the  Interstate 
Commerce  CJommission,  and  I  do  not  believe  that  since  the  Elkins 
bill  was  passed  these  charges  have  been  legally  collected.  I  do  not 
believe  that  they  can  charge  any  more  than  the  tariff  filed  with  the 
Interstate  Commerce  Commission.  I  believe  that  we  can  collect 
those  charges. 

But  the  freight  charge  from  Georgia  is  one  question  and  the 
Armour  bill  is  another  ming  entirelv.    We  do  not  know  how  mudi 
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the  charge  will  be  on  an  Armour  car.  The  rate  to  Boston  is  $60,  and 
that  is  added  to  the  freight  charge,  and  they  could  overcharge  me 
?25  if  they  saw  fit.  When  my  check  goes  to  the  railroad  company 
that  is  taken  out  and  passed  over  to  Armour. 

Mr.  Richardson.  Do  you  mean  to  say  that  you  can  not  protest 
eiiustthat  bill? 

y.:.  Mead.  No,  sir.  Armour  says, "  You  pay  that  bill  as  it  is ;  "  and 
ui^y  order  the  railroad  to  collect  it  for  them ;  and  this  case  in  Chicago 
Aows  this,  that  an  Armour  charge  was  put  on  a  car  of  $25  for  icing 
i  car,  and  the  freight  was  $35,  and  Armour  went  to  the  party  and 
said, "  Unless  you  pay  that  freight  charge  you  will  not  be  allowed  to 
have  credit  with  the  Illinois  Central  Railroad  any  longer."  The  man 
had  paid  all  that  he  owed  to  the  Illinois  Central.  Tie  had  paid  that 
lalL   He  said  to  him,  "  I  will  have  you  taken  off  the  list  of  snippers." 

Mr.  TowNSEND.  Unless  he  paid  the  ice  bill? 

Mr.  Mead.  Yes,  sir. 

Mr.  Mann.  And  did  they  do  it? 

ilr.  Mead.  Yes,  sir ;  the  Illinois  Central  sent  them  a  letter  telling 
ihem  that  they  would  be  taken  off  of  the  credil  list  if  they  did  not, 
tut  when  they  found  that  Cohen  would  make  a  fight  they  changed 
that  and  allowed  them  to  pay  the  freight  bill  separately. 

The  Chairman.  You  have  spoken  of  $100  for  icing.  What  would 
hayc  been  a  legitimate  charge  lor  that  service? 

Mr.  Mead.  Of  cour^  that  would  require  a  knowledge  of  the 
anmber  of  time  the  car  was  reiced  en  route  from  Missouri  to  Boston. 
If  you  mean  the  actual  charge,  that  is  one  thing,  and  if  you  mean 
4e  charge  made  by  Armour  of  $4  a  ton  or  $2.50  a  ton,  it  would  of 
wnrse  make  a  difference.  I  should  say  that  $35  or  $40— $30  or  $35 
^t  to  cover  the  cost  of  icing  that  car. 

the  Chairman.  And  the  rest  was  extortion? 

Mr.  Mead.  Yes,  sir. 

Mr.  Adamsok.  I  want  to  understand  your  statement.  As  I  under- 
^nd  it,  you  said  in  effect  that  you  had  a  statement  from  the  railroad 
commission  of  Georgia  ? 

Mr.  Mbad.  Yes,  sir. 

Mr.  Adamson.  Stating  that  every  railroad  in  and  out  of  Geor- 
gia-— 

Mr.  Mead.  Not  every  railroad. 

ilr.  Adamson.  All  those  that  handle  peaches? 

Mr.  Mead.    Yes,  sir;    four  railroads  handle  the  peaches  from 

'jeoigia, 

ilr.  Adahsok.  Stating  that  they  had  contracts  with  Armour  &  Co. 
^wnuiteeing  the  exclusive  privilege  to  use  their  cars  furnished  by 
^  for  hauling  peaches  out  of  Georgia  ? 
Mr.  MiAD.  Yes;  and  another  reads  this  way :  "  No  other  cars  will 
^  allowed  upon  our  line."  Those  railroads  are  the  Southern  Rail- 
|JJ«l,  the  Central  Bailroad  of  Georgia,  the  Seaboard  Air  Line,  and 
MJoast  line.    Those  are  the  four  lines. 

I    Mr.  Adahsok.   In  your  associations,  such  as  vou  and  Mr.  Bacon 
^^Bseat,  do  you  have  any  lawyers  among  them! 
Mr.  Mead.  jDo  we  hav^  lawyers? 
I    Mr.  Adamson.  Yes,  sir. 

Mr.  Mead.  Not  among  our  men  of  businessL 
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Mr.  Adamson.  Do  ^our  associations  employ  lawyers? 

Mr.  Mead.  Yes,  sir;  the  National  Lea^ie  of  Commission  Mer- 
chants had  one  employed  in  Chicago.  We  had  one  employed  on  the 
June  case,  and  also  for  the  October  case. 

Mr.  AoAMSON.  Do  you  not  think  that  if  you  woidd  employ  as  good 
lawyers  as  the  railroads  do  to  look  after  your  interests  you  would 
make  better  progress  in  forcing  existing  interests  to  do  what  is  right 
^an  you  dof 

Mr.  Mead.  We  find  it  pretty  hard  to  make  headway.  Of  course 
the  railroads  have  legal  talent  employed  by  the  year,  and  they  have 
the  best  lawyers  that  they  can  get. 

Mr.  Adamson.  They  employ  lawyers  and  ^o  to  the  courts,  and  you 
demand  of  the  Government  to  do  your  litigation  ? 

Mr.  Mead.  Not  that.  But  if  we  have  an  Interstate  Commerce 
Commission,  supposed  to^rcprescnt  the  shippers  and  the  public,  we 
want  that  Commission  to  reproseut  them  and  guard  our  interests. 

Mr.  Mann.  You  think  that  the  Interstate  Commerce  Commission 
ought  to  be  a  very  active  prosecuting  body,  and  also  should  be  the 
juages  of  what  should  be  done  at  the  end  of  their  prosecution? 

Mr.  Mead.  I  do  not  know  that  the  Coopcr-Quarles  bill  embodies 
that,  because  the  right  is  given  the  circuit  c:;urt  to  revise.  They  can 
simply  say,  "  Pending  the  situation  as  it  is  to-day '' 

Mr.  Mann.  What  right  is  given  the  circuit  court  under  the 
Cooper-Qua rles  bill? 

Mr.  Mead.  The  right  to  pass  on  the  fairness  of  a  rate.  I  do  not 
understand  that  that  gives  any  right  to  the  railroads,  under  that. 

Mr.  Mann.  The  rate  goes  into  effect  before  the  circuit  court  has 
a  chance  to  pass  upon  it? 

Mr.  Mead.  Yes,  sir;  they  can  upset  that  rate  if  there  is  any  in- 
justice being  done  a  railroad.    They  can  change  it 

Mr.  Mann.  After  a  hearing? 

Mr.  Mead.  Yes,  sir. 

Mr.  Mann.  But  the  rate  is  in  effect  already. 

Mr.  Mead.  Yes,  sir.  Why  should  we  suffer  for  four  or  five  years 
the  way  we  have  been  doing 

Mr.  Bacon.  The  rate  is  not  in  effect,  as  you  will  recall. 

Mr.  Mann.  I  mean  that  the  rate  is  in  effect  at  least  sixty  days 
after  the  order  is  promulgated. 

Mr.  Baoon.  Thirty  days  is  allowed  for  review.  If  no  applica- 
tion is  made  for  review,  the  order  is  in  effect.  If  application  is 
made  for  review,  then  sixty  days  are  allowed.  If  in  the  meantime 
the  circuit  court  reverses  the  order,  that  ends  it. 

Mr.  Mann.  Of  course  we  all  understand  very  well  that  the  cir- 
cuit courts  of  the  United  States,  or  an;^  other  courts,  do  not  pass 
upon  these  great  questions  which  may  involve  the  fixing  of  rates 
over  a  whole  territory,  in  sixty  days'  time.  You  say  that  it  takes 
four  years'  time  to  settle  one  of  these  cases.  Meanwhile  a  rate 
would  be  in  effect.    So  that  practically  there  is  no  appeal 

Mr.  Mead.  I  say  that  the  average  case,  after  it  has  been  passed 
upon  favorably  by  the  Commission  and  taken  to  the  courts  for  the 
finding  to  be  enforced — the  average  time  to  get  a  case  through  the 
courts  is  four  years. 

Mr.  Bighardson.  Right  there;  is  it  not  a  fact  that  the  object 
that  you  have  in  view,  and  which  these  associations  which  you 
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fepresent  have  in  view,  is  to  give  effectiveness  to  legislation  now 
Bhting? 

Mr.  ^Iead.  Sure.    That  is  the  main  object. 

Mr.  RicHABDSOK.  That  is  your  object? 

Mr.  Mead.  Yes.    We  are  not  trying  to  upset  any 

Mr.  Makn.  Just  one  question.  The  rate  on  first-class  freight 
frcm  Chicago  to  New  York  or  from  Chicago  to  Boston  is  the  same, 
rwhat  is  9ie  difference? 

Mr.  Mead.  I  can  not  tell  you. 

Mr.  Mank.  It  is  the  same.  It  is  a  little  less  to  Philadelphia  and 
i  little  less  to  Baltimore  and  a  little  less  to  Newport  News,  which 
Be  the  great  seaboard  shipping  points.  Now,  do  you  think  that 
»ten  a  man  brings  a  complaint  m  respect  to  the  rate  from  New 
Fork  to  Chicago  or  from  Chicago  to  New  York  that  the  Interstate 
Commerce  Commission  on  that  complaint  not  only  ought  to  have  the 
power  to  fix  the  rate  from  Chicago  to  New  York,  but  at  the  sanle 
time  to  fix  an  increased  rate  from  Chicago  to  Boston  and  a  decreased 
nte  frcMn  Chicago  to  Philadelphia  and  from  Chicago  to  Balitmore 
lad  from  Chicago  to  Newport  News  on  all  classes  of  freight? 

Mr.  Mead.  I  do  not  know  that  the  passage  of  this  bill  would 
[itinge  things  in  that  regard.  That  is  a  question  of  differentials 
ftttween  those  cities.  I  do  not  know  that  this  affects  their  powers  in 
^  regard.  That  is  an  indirect  matter  and  a  matter  upon  which  I 
ini  not  very  well  posted. 

Mr.  Mani^.  Do  you  believe  that  the  Interstate  Commerce  Com- 
ni^oii,  on  a  complaint  in  reference  to  rates  from  Chicago  to  New 
Twk,  ought  to  have  the  power  to  increase  the  railroad  rate  from 
CliiGago  to  Boston  and  make  the  railroads  charge  a  higher  rate 
^  Chicago  to  Boston  than  they  do  from  Chicago  to  New  York  ? 

Mr.  Mead.  I  think  if  they  did,  if  that  bill  was  passed,  they  would 
^<^  find  a  complaint  made  to  reduce  it. 

Mr.  Manx.  I  asked  a  very  simple  question  and  I  would  like  you 
V)  answer  it.    I  think  it  is  very  important. 

Mr.  Mead.  It  is  an  easy  matter,  of  course,  for  the  lawyers  of  this 
■Mmittee  to  frame  these  hypothetical  questions  and  put  them  to  us 
l^iiuss  men^  and  upon  the  spur  of  the  moment  we  can  not  consider 
^  in  all  their  bearings. 
I  ifr.  Mann.  I  do  not  wish  to  embarrass  you. 

Mr.  Mead.  I  am  not  a  railroad  man  or  a  railroad  attorney,  of 

^^.  and  I  am  very  careful  about  answering  those  hypothetical 
I  f>nions.    They  may  be  designed  to  draw  a  special  line  of  an- 

Mt-  Mann.  That  is  designed  for  getting  information  from  a  man 
'ho  has  studied  the  subject.  I  would  like  to  have  your  opinion.  If 
'  n  have  not  an  opinion,  I  do  not  wish  to  press  you.  I  would  like 
•'  have  your  opinion  as  to  whether  the  Interstate  Commerce  Commis- 
,  y<uon  a  complaint  concerning  rates  from  Chicago  to  New  York, 
^<jQld  have  the  ri^ht  on  that  complaint  to  say  that  the  rate  from 
'  ^cigo  to  Boston  IS  too  low  and  to  increase  the  rate  from  Chicago 
**  Boston? 

Hr.  Mead.  I  do  not  see  how  they  would  have  the  power,  on  a  specific 
'^Itint  regarding  rates  from  Chicago  to  New  York,  to  do  that. 

^-  Mann.  There  is  no  doubt  whatever  that  they  would  have  the 

H.  Doc  422,  6H-3 5 


64      PB0P08BD    AMENDMENT   OP   INTEB8TATE-C0MMEBCE   LAW. 

power  under  the  Cooper-Quarles  bilL  The  question  is  whether  they 
ought  to  have  the  power.     . 

Mr.  Mead.  It  seems  to  me  that  would  be  a  specific  complaint  as 
to  the  rate  between  Chicago  and  New  York,  and  not  as  between 
Chicago  and  Boston. 

Mr.  Baoon.  The  Conmiission  certainly  could  not  go  outside  of  the 
complaint  under  the  Cooper-Quarles  bill. 

Mr.  Mead.  I  do  not  see  how  they  could. 

Mr.  Mann.  I  have  studied  the  Cooper-Quarles  bill  until  I  think  I 
know  as  much  about  it  as  anybody  else 

Mr.  Bacon.  Could  they  go  outside  of  the  complaint? 

Mr.  Mann.  It  would  permit  anybody  to  intervene. 

Mr.  TowNSEND.  Would  they  not  have  to  make  a  complaint  and  have 
hearing  on  that  particular  point  you  speak  of? 

Mr.  Mead.  Yes,  sir. 

The  Chairman.  It  is  12  o'clock.  Mr.  Dunni^n  is  here  represent- 
ing Mr.  Hearst,  and  he  has  a  request  to  make  onliis  behalf. 

Mr.  DuNNiGAN.  Mr.  Hearst  has  a  bill  pending  before  the  com- 
mittee and  wishes  to  appear  before  the  committee  and  briefly  present 
some  ori^nal  information  on  this,  and  also  to  have  called  some  few 
people  who  wish  to  be  heard  on  that  bill  and  on  the  subject  generally. 
He  asks  the  committee  if  they  will  fix  a  time  for  that  hearing. 

Mr.  KioHABDSON.  We  are  looking  into  the  whole  subject,  are  we  not! 

The  Chairman.  Yes,  sir ;  certainly. 

Mr.  DuNNiGAN.  Then  can  you  mtimate  when  Mr.  Hearst  can 
appear  and  have  his  witnesses  appear? 

The  Chaibman.  I  have  just  learned  that  Mr.  Spencer,  who  was  to 
be  here  to-morrow,  can  not  be  here.  Mr.  Hearst  would  like  to  be 
heard  before  next  week,  if  possible,  when  he  has  something  else  on 
his  hands;  and  if  the  time  is  not  limited  he  would  like  to  begin  next 
week. 

Mr.  Faulkner.  Mr.  Spencer  asked  me  to  come  down  and  state  to 
the  committee,  Mr.  Chairman,  that  he  has  been  sick  in  bed  for  several 
days,  and  he  said  that  he  would  report  here  this  morning.  He  said 
that  he  would  come,  if  it  was  the  wish  of  the  committee,  to-morrow, 
and  if  it  suited  their  convenience  better ;  but  he  said  that  he  was  very 
weak  and  felt  that  he  would  hardly  do  himself  justice,  having  just 

fotten  out  of  bed,  and  if  the  time  could  be  fixed  on  Thursday  or 
'riday  or  any  day  thereafter,  so  that  it  would  suit  the  convenience  of 
the  committee,  he  would  prefer  to  appear  then. 

Mr.  Mann.  I  do  not  know  how  far  the  committee  will  indulge  me, 
but  with  the  committee's  consent  I  have  quite  a  number  of  inquiries 
concerning  the  terms  of  this  bill  which  I  would  like  to  have  elucidated 
by  Mr.  Bacon,  who  I  think  is  the  best-posted  man  in  this  country  on 
the  bill. 

The  Chairman.  We  will  go  on,  then,  with  this  to-morrow,  and  if 
there  is  no  objection  the  Chair  would  say  in  response  to  Mr.  Hearst's 
suggestion  that  a  week  from  to-day — Monday — ^we  would  be  glad  to 
hear  him.  And  I  would  suggest  that  we  hear  Mr.  Spencer  on 
Wednesday. 

Mr.  Lamar.  The  chairman  of  the  State  railroad  commission  of 
Georgia  has  written  me  a  letter,  which  I  received  a  short  time  ago, 
saying  that  a  committee  appointed  by  a  commission  that  met  at 
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Binningham  some  months  ago  desires  to  appear  before  this  committee 
in  reference  to  l^slation  pending  to  increase  the  power  of  the  Inter- 
sUte  Commerce  Commission. 

The  Chairman.  Then  I  would  say  that  on  the  Tuesday  of  next 
week  we  would  hear  them. 

Mr.  Dui^NiGAN.  I  would  like  to  ask  if  Mr.  Hearst  can  present  the 
subject-matter  that  he  has,  and  the  arguments  of  attorneys  to  follow 
ri^t  after  ? 

The  Chairman.  The  committee  will  give  a  week  from  to-day  to 
Mr.  Hearst — give  the  day's  session  of  the  committee  to  him. 

Mr.  BicHARDSON.  It  has  been  suggested  that  Mr.  Spencer  shall  be 
hitrd  OQ  Thursday  instead  of  Wednesday. 

Thereupon  the  committee  adjourned  until  to-morrow,  Tucteday, 
January  10, 1905,  at  10.30  o'clock  a.  m. 


Original. 


oommttteb  on  interstate  and  foreign  commerce, 

House  op  Representatives, 

Tuesday^  January  10^  1905, 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

.  STATEMEHT  OP  MB.  £.  F.  BACON— Besnmed. 

Mr.  Mann.  Before  I  proceed  to  ask  you  about  the  merits  of  the  bill 
I  wish  to  confirm  the  ste.tement  I  made  the  other  day  as  to  there  being 
1  report  that  Mr.  Barry  was  elected  manager  of  the  organization.  Of 
ooorse  I  have  no  means  of  knowing  about  that,  and  you  have,  but  the 
Xovember  copy  of  Freight,  which  purports  to  contam  a  very  full  ac- 
xant  of  the  proceeding,  makes  that  statement.  I  do  not  know 
whether  that  has  been  called  to  your  attention  or  not. 

Mr.  Baoon.  As  I  stated  the  other  day,  Mr.  Barry  was  elected  by  the 
executive  committee  after  the  adjournment  of  the  convention,  and 
there  was  no  reporter  present.    Mr.  Barry  was  elected  secretary. 

Mr.  Mann.  And  the  report  in  Freight  says,  after  stating  that  Mr. 
Btr^  was  elected  secretary : 

Mr.  Barry  was  also  elected  manager  of  the  organization  at  Wasbington. 

Mr.  Bacx>n.  There  was  no  election  that  termed  him  manager. 
There  was  ilo  other  election  than  that  which  I  mentioned. 

ilr.  Mann.  That  is  an  erroneous  statement  by  the  reporter  in 
Freight? 

Mr.  Bacon.  Yes.  It  was  expected,  as  I  said  before,  that  he  would 
t<  present  at  Washington  and  look  after  legislation  in  behalf  of  the 
aecutive  committee. 

Mr.  Mann.  In  order  that  you  may  set  yourself  right  before  the 
-^nomiittee  in  reference  to  the  other  statement  in  Freight,  I  read  to 
joa  from  the  same  report  in  Freight — ^referring  to  the  statement  that 
y^i  were  credited  with  saying  that  three-fourths  of  the  Representa- 
'*ve5  in  Congress  owed  their  presence  there  to  the  influence  of  the 
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railroads — ^what  purports  to  be  a  direct  quotation  of  your  words  on 
this  subject: 

These  Representatives  are  there  to  represent  the  rat  broads,  and  that  Is  what 
w^  have  to  contend  with  in  advocating  reform  legislation. 

They  put  that  in  your  mouth,  using  quotation  marks,  in  this  same 
report.  If  you  care  to  say  anything  on  that  subject,  I  would  be  glad 
to  near  it. 

Mr.  Baoon.  Those  remarks  having  been  wholly  extemporaneous, 
I  have  no  means  of  confirming  or  denying  that  statement 

Mr.  Mann.  You  may  have  made  that  statement? 

Mr.  Bacc^n.  My  recollection  is  not  distinct  in  reference  to  it 

Mr.  Mann.  You  do  not  wish  to  deny  that  you  made  the  statement? 

Mr.  Bacx3n.  I  have  stated  exactly  the  position  in  which  it  lies  in 
my  mind.  If  I  had  a  distinct  recollection  in  regard  to  it  I  would  be 
very  glad  to  give  it  to  you  in  full.  Anything  I  say  I  am  prepared  to 
stand  by,  but  whether  I  said  that  or  not  I  can  not  now  say. 

Mr.  Mann.  Now,  do  you  believe  that  that  is  true — ^that  that  is  a 
fact.  I  mean? 

Mr.  Baoon.  I  do  not,  to  speak  candidly;  I  do  not  think  I  made 
such  a  remark.  And  I  will  say  further  that  I  have  not  had  sudi  an 
idea;  I  have  not  been  possessed  with  such  an  idea. 

Mr.  I^Iann.  I  am  frank  to  say  to  you  that  I  was  very  much  sur- 
prised that  such  a  remark  should  be  credited  to  you,  beoiuse  I  have 
never  found  that  you  were  in  the  habit  of  making  statements  of  that 
sort. 

Mr.  Bacon.  You  know  how  fond  reporters  are  of  changing  what  is 
said  into  something  sensational,  giving  it  a  sensational  effect,  and  I 
attribute  this  to  that  tendency. 

Mr.  Mann.  Of  course  we  all  know  that  a  reporter  never  misses  an 
opportunity  of  changing  language  if  the  change  will  make  a  sen- 
sation. 

Mr.  Bacon.  That  is  what  I  refer  to. 

Mr.  Mann.  That  is  a  part  of  their  business. 

Mr.  Bacon.  I  hope  the  reporters  will  pardon  the  allusion.  They 
doubtless  recognize  the  fact  of  it 

Mr.  Mann.  In  the  testimony  which  Mr.  Keman  gave  to  this  com- 
mittee two  years  ago  he  made  a  statement  like  this :  That  there  was 
no  intention  to  ask  tliat  the  Interstate  Commerce  Commission  should 
have  any  authority  over  rates  "  except  when  its  intervention  is  sought 
to  pass  upon  a  rate  already  made  by  the  carrier  and  challenged  by 
formal  complaint"    That,  I  understand,  is  still  your  position  in  a 

Mr.  Bacon.  That  expression  is  used  often  in  referring  to  this  legis- 
lation and  the  word  is  used  in  its  generic  sense.  I  have  often  usea  it 
myself.  The  President  used  it  in  his  message — a  rate,  "  a  rate  that 
is  diallenged."  But  we  all  understand  that  when  any  rate  is  chal- 
lenged there  are  liable  to  be  rates  so  related  to  it  that  they  must  be 
combined  with  it 

Mr.  Mann.  The  New  York  Board  of  Trade  and  Transportation,  if 
I  remember  rightly,  originally  passed  a  resolution  in  favor  of  the 
Cooper-Quarles  bill,  or  something  of  that  sort 

Mr.  Bacon.  No,  sir ;  they  never  have. 

Mr.  Mann.  At  any  rate,  they  adopted  a  report  adverse  to  it,  and  I 
thought  that  they  had  reversed  their  opinion. 
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Mr.  Bacon.  They  adopted  a  report  at  a  meeting  about  ten  days  ago, 
at  which  I  had  the  honor  of  being  present,  criticising  the  Cooper- 
Qaarles  bill  on  account  of  certain  language  used  in  it  which  was  not 
satisfactory  to  them.  If  you  wish  m»to  go  into  the  details  of  that  I 
will  do  so';  but  it  seems  to  me  to  be  a  waste  of  time.  But  they  did  not 
declare  against  the  bill  as  a  whole. 

ilr.  Mann.  What  I  wish  to  get  at  is  this — and  I  consider  you  the 
ablest  man  upon  the  subject  in  the  country 

Mr.  Bacon.  I  disclaim  anything  of  that  kind,  Mr.  Mann. 

Mr.  Mann.  I  want  to  get  at  the  distinction  between  what  the  ship- 
pers are  asking  for  and  the  powers  which  would  actually  be  conferred 
by  the  languafi;e  of  the  Cooper-Quarles  bill,  in  the  hope  that  with  your 
a.^istance  and  with  your  knowledge  we  may  be  able  to  work  out  a 
measure  in  proper  language  which  will  fulml  the  expressed  wish  of 
the  shipping  public. 

ilr.  feAOON.  I  will  be  very  glad  to  cooperate  in  that  effort. 

Mr.  Mann.  Now,  the  editor  of  Freight,  I  assume,  speaks  for  the 
Clippers,  or  at  least  he  admits  that  he  does.  In  referring  to  the  action 
of  tne  New  York  Board  of  Trade  and  Transportation  he  made  this 
remartc: 

The  objection  raised  against  the  proposed  biU  to  amend  the  interstate-eom- 
meroe  act,  as  introduced  by  Cooper,  of  Wisconsin,  is  frivolous,  in  that  it  recites, 
incorrectly,  that  such  legislation  would  confer  the  rate-making  power  on  the 
CommissloDL 

&fr.  Bacon.  Mr.  Mann,  I  beg  to  saj  that  our  committee  is  not  in 
any  way  responsible  for  utterances  m  Freight  or  commimications 
made  to  that  publication. 

Mr.  Mann.  I  am  not  holding  you  responsible  for  anything  there. 
What  I  want  to  find  out  is  what  the  fact  is.  They  say  that  the  objec- 
tion is  frivolous,  that  it  does  confer  the  rate-making  power  on  the 
Interstate  Commerce  Commission.  Now,  I  understand  from  your 
language  that  you  are  not  in  favor  of  conferring  generally  upon  the 
Interstate  Commerce  Commission  the  rate-making  power. 

Mr.  Bacon.  The  primary  rate-making  power,  no.  And  I  know 
very  few  men  in  the  country  that  are  in  lavor  of  it. 

lir.  EscH.  That  is,  you  do  not  want  to  give  the  Commission  the 
initiative? 

Mr.  Bacon.  The  initiative  of  making  rates,  no.  I  do  not  think 
there  are  ten  men  in  this  country,  at  least  there  are  not  ten  men  in 
this  country  within  my  acquaintance  that  desire  anything  of  that 
kind-  They  simply  desire  that  the  power  to  correct  the  rate  when 
it  is  questioned  shall  be  vested  in  some  competent  body,  and  that  the 
correction  when  found  necessary  can  be  immediately  put  into  effect — 
that  is,  within  a  reasonable  time. 

Mr.  Mann.  The  chamber  of  commerce  of  the  city  of  Milwaukee 
has  filed  with  this  committee  a  copy  of  a  resolution  passed  by  it  on 
this  subject.    One  resolution  reads  as  follows : 

Re90lvedf  That  the  chamber  of  commerce  of  the  city  of  Milwanlcee  hereby 
petitions  Congress  to  enact  legislation  empowering  the  Interstate  Commerce 
CommlBslon  to  determine,  upon  fall  hearing  of  all  parties  in  interest,  what 
change  shall  be  made  in  a  rate  or  practice  found  to  be  discriminative  or  unrea- 
voable. 

With  the  committee  also  is  a  very  large  number  of  resolutions 
passed  by  various  organizations  throughout  the  country,  all  in  identi- 
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cally  the  same  language,  asking  that  the  power  be  conferred  upon  the 
Commission  to  chai^,  upon  nill  hearing,  a  rate  or  practice.  Now, 
do  you  understand  that  that  means  the  power  to  change  rates  gener- 
ally? # 

Mr.  Bacon.  It  means  the  power  to  change  a  rate  complained  of, 
and  if  more  than  one  rate  is  included  in  the  same  complaint,  neces- 
sarily that  it  shall  pass  upon  those. 

Mr.  Mann.  The  President  in  his  message  to  Congress  made  this 
statement : 

I  do  believe  that  as  a  fair  security  to  shippers  the  Commission  should  be 
vested  with  the  power  where  a  given  rate  has  been  challenged  and  after  a  full 
hearing  found  to  be  unreasonable,  to  decide,  subject  to  Judicial  review,  what 
shall  be  a  reasonable  rate  to  take  its  place. 

Do  you  understand  from  that  language  that  the  President  means 
that  the  Interstate  Commerce  Commission  shall  have  the  power  to 
change  any  number  of  rates  upon  one  petition  which  the  petition 
chooses  to  aUege  are  unreasonable? 

Mr.  Bacon.  Mr.  Mann,  it  necessarily  follows  that  a  number  of 
rates  involved  in  a  particular  rate  complained  of  can  be  embraced 
and  will  be  embraced  in  the  same  complaint,  and  if  embraced  in  a 
complaint  that  the  Commission  can  act  upon  and  change  them  all. 
Everybody  understands  that.  The  commercial  organizations  have 
at  least  that  idea  and  that  expectation — ^that  desire. 

Mr.  Mann.  Do  you  think  the  President  understood  that  when  he 
said  '^  to  change  a  given  rate  and  fix  what  shall  be  a  reasonable  rate 
to  take  its  place,"  that  he  meant  any  number  of  rates,  from  1  to 
10,000? 

Mr.  Baoon.  I  think  the  President  had  the  same  idea  which  I  have 
stated  to  be  the  idea  of  commercial  organizations;  and  I  will  say 
m  that  connection  that  I  have  had  a  number  of  interviews  with 
the  President  during  the  last  three  years,  probably  not  less  than 
a  dozen,,  and  I  think  I  know  his  mind  very  well. 

Mr.  BiCHARDSON.  Do  vou  not  think  a  fair  and  reasonable  construe- 
tion  of  that  would  be  "  rates  related  to  each  other?  " 

Mr.  Bacon.  I  think  the  Interstate  Commerce  Commission  would 
not  entertain  a  complaint  that  combined  rates  that  had  no  relation 
to  each  other.  I  think  if  such  a  complaint  were  made  it  would  be 
referred  back  for  correction. 

Mr.  Mann.  You  sent  out,  I  believe — ^you  or  the  secretary — a 
synopsis  of  the  Quarles-Cooper  bill  to  various  organizations — ship- 
ing  organizations,  freight  organizations,  mercantile  organizations, 
etc. — ^throughout  the  country.    Is  not  that  the  case? 

Mr.  Bacon.  We  did ;  yes,  sir. 

Mr.  Mann.  Do  you  know  whether  this  is  a  copy,  an  original  copy, 
or  a  copy  they  printed  of  your  synopsis?  [Handing  a  paper  to 
Mr.  Bacon.] 

Mr.  Bacon  (after  examination  of  paper).    I  do  not. 

Mr.  Mann.  That  came  from  the  Illinois  Manufacturers'  Asso- 
ciation. 

Mr.  B^oon.  I  could  not  say  whether  it  corresponds  with  the  one 
that  was  issued  by  the  committee  or  not. 

Mr.  Mann.  I  may  say  I  do  not  know  whether  it  does  or  not,  but 
the  Illinois  Manufacturers'  Association  sent  to  me  for  the  Cooper- 
Quarles  bill  after  they  published  this  synopsis  or  sent  it  out,  and  I 
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presume  thev  must  have  gotten  the  synopsis  from  some  other  sonroe 
than  the  bilf  itself. 

Mr.  TowKSEKD.  Is  there  not  a  way  to  get  that  synopsis,  a  true  copy 
jf  it,  if  it  is  material  ? 

Mr.  Mai^n.  I  do  not  know  that  it  is  material  at  alL  I  simply 
wish  to  know  whether  this  was  what  was  sent  out. 

Mr.  Adamson.  I  think  we  may  assume  it. 

Mr.  Mat^k.  In  the  Cooper  bill  itself  it  says  "  rate  or  rates  "  in  refer- 
ring to  the  power  of  the  Commission.  The  synopsis  which  was  sent 
Oct  gives  to  the  Interstate  Commerce  Commission  authority  in  this 
iiDgnage:  ' 

DeclarlDS  anj  existing  rate  or  regulation  or  practice  affecting  such  rate  com- 
r-Ufiwd  of,  and  declaring  what  rate,  regulation,  or  practice  would  be  Just  and 
Teajonable. 

Xow,  in  sending  out  a  synopsis  of  the  bill  of  that  sort,  would  there 
be  tny  special  reason  for  cutting  out  the  word  ^^  rates  "  and  conveying 
the  impression  to  an  ordinary  grammarian  that  you  only  intended 
to  fix  a  special  rate,  and  not  con^r  power  to  fix  rates  generally? 

Mr.  Bacx>k.  I  can  not  say  whether  this  corresponds  to  the  synopsis 
prepared  by  the  committee  or  not^  but  if  it  does  1  should  say  mat  the 
common  use  of  the  term  '^  correcting  a  rate  "  would  be  the  reason  for 
imng  that  term  in  a  s^opsis.  Whether  it  was  done  or  not  I  don't 
know.  If  it  was  done  it  was  not  done,  I  should  say,  with  any  inten- 
tion to  mislead  or  with  any  expectation  that  there  would  be  any  mis- 
tpprehension  in  regard  to  it. 

llr.  Maxk.  You  think  it  would  not  be  misleading  at  all,  as  a  matter 
of  fact! 

Mr.  Bacok.  No,  sir. 

Mr.  Mank.  But  still  in  the  bill  you  take  care  to  put  in  the  word 
**  rites  "  for  fear  it  would  mislead  the  courts  ? 

Jfr.  Bagok.  When  you  prepare  a  bill  you  have  to  be  careful  to  put 
in  every  word  to  avoid  any  misconstruction.  When  you  prepare  a 
srnopsis  you  make  it  as  short  as  possible. 

Mr.  Mann.  The  synopsis  covers  all  that  the  bill  covers  in  this 
respect,  except  you  leave  out  the  plural.  Otherwise  the  synopsis  in 
those  provisions  is  as  long  as  the  oill. 

Mr.  Bacon.  It  was  intended  to  convey  an  exactly  correct  idea  of 
vvfTj  provision  of  the  bill,  and  if  the  omission  of  the  pluralizing  of 
tbe  word  "^  rate  "  was  made  it  was  done  without  any  thought  that  by 
tny  poesibility  anybody  would  have  any  misconception  as  to  the 
nwnnng-  Shippers  and  receivers  everywhere  use  rate  commonly  to 
express  rates  in  general. 

Mr.  Barry  suggests  to  me  that  I  wrote  the  synopsis,  which  was 
iasoed  by  the  committee,  myself. 

Mr.  Mann.  With  all  due  respect  to  you,  that  would  not  affect  the 
CTKstion  as  to  whether  it  would,  in  fact,  convey  a  wrong  impression, 
Wving  out  the  rery  important  and  vital  thing  in  the  bill  as  to  whether 
tbe  power  to  fix  rates  should  cover  rates  generally  or  whether  it 
^old  cover  tJie  special  rate  complained  of.  Can  not  you  see  a  vast 
<iiffa«noe  between  the  authority  to  fix  a  rate  and  the  authority  to 
fix  rates  generally! 

Mr.  Bacon.  I  can  not  see  a  particle  of  difference,  because  the  power 
to  fix  a  rate  involves  the  power  to  fix  rates  brought  before  the  Com- 
^T.Lcsion  for  consideration,  related  to  the  rate  complained  of. 
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Mr.  Mann.  In  your  statement  two  years  ago  before  the  Senate  com- 
mittee the  question  was  raised  as  to  the  extent  of  the  order  to  be  made 
by  the  Commission  under  the  Nelson-Corliss  bill,  and  this  question 
was  asked  you  and  you  made  this  answer  [reading]  : 

Senator  Dolliyeb.  Does  the  order  of  the  Commission  contemplated  here  apply 
to  the  individual  only  or  to  the  classification? 

Mr.  Bacon.  Simply  to  the  individual  complaint  The  complaint  may,  how- 
ever, be  in  relation  to  an  unjust  and  unreasonable  rate  or  to  an  unjust  and  un- 
reasonable classification. 

The  Commission  takes  Into  consideration  the  relation  of  thnt  rate  to  other 
rates  and  determines  largely  upon  that  relation  as  to  the  rensnnnbleness  or  un- 
reasonableness. It  has  no  power  to  ord^r  a  general  reduction.  It  can  only 
order  a  change  in  a  particular  rate  complained  of  in  each  individual  case.  The 
Commission  con  go  no  further  than  to  change  the  rate  in  the  particular  inst^mce 
where  complaint  has  been  made. 

Mr.  Mann.  Now,  did  you  intend  to  convey  the  impression  by  that 
testimony  that  the  Interstate  Commerce  Commission  should  have  au- 
thority to  lower  a  whole  lot  of  rates? 

Mr.  Bacon.  I  had  no  distinction  in  my  mind  whatever  between  the 
words  •'  a  rate  "  and  "  rates." 

Mr.  Mann.  When  you  say  in  your  testimony  "  authority  to  change 
the  particular  rate  complamed  of  "  you  mean  by  that  authority  to 
change  all  the  rates  which  may  be  named  in  the  petition? 

Mr.  Bacon.  In  the  complaint;  yes,  sir. 

Mr.  Mann.  Without  regard  to  the  number? 

Mr.  Bacon.  Without  regard  to  the  number;  yes,  sir.  Subject  to 
the  discretion  of  the  Commission,  whether  they  have  a  definite  rela- 
tion to  each  other,  and  should  be  considered  together. 

Mr.  Mann.  By  what  authority  does  the  Commission  determine  the 
discretion  ? 

Mr.  Bacon.  The  law  fixes  the  scope  of  complaint. 

Mr.  Mann.  That  is  not  discretionary  with  the  Conmiission — ^as  to 
what  jurisdiction  each  shaU  maintain? 

Mr.  Bacon.  It  is  discretionary  with  the  Commission  whether  it 
shall  teke  up  a  complaint  or  not. 

Mr.  Mann.  Where  do  you  find  that  in  the  law  ! 

Mr.  Bacon.  In  the  original  act. 

Mr.  Mann.  In  what  wav  is  it  discretionary?    The  original  act 

fives  a  shipper  absolute  autliority  to  file  a  petition.  The  Commission 
as  no  discretion  as  to  whether  it  shall  maintain  jurisdiction  over 
that. 

Mr.  Bacon.  In  section  13  of  the  act  it  does  provide,  if  in  the  judg- 
ment of  the  Commission  it  is  thought  best  to  investigate  the  matter- 
some  language  to  that  effect. 

Mr.  Mann.  That  is  an  investigation  on  the  Commission's  own 
motion. 

Mr.  Bacon.  I  think  it  relates  to  the  whole  thing. 

Mr.  Mann.  I  think  when  you  read  it  you  will  change  your  mind, 
because  it  only  relates  to  an  investigation  on  the  Conmiission's  own 
motion.  There  is  no  discretion  given  to  the  Conunission  as  to 
whether  it  shaU  entertain  a  petition  filed  by  a  shipper,  or  an  associa- 
tion or  an  organization  or  anybody  else,  almost. 

Mr.  Bacon.  I  would  like  to  have  section  13  of  the  act  read. 
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Mr.  Max:n  (reading)  : 

That  any  person,  firm,  corporation,  or  association,  or  any  mercantile,  agrl- 
nUtural,  or  manafacturing  society,  or  any  body  politic  or  municipal  organiza- 
tion, complaining  of  anything  done  or  omitted  to  be  done  by  any  common  carrier 
subject  to  the  provisions  of  this  act  in  contravention  of  the  provisions  thereof, 
BDiiy  apply  to  said  Commission  by  petition,  which  shall  briefly  state  the  facts; 
whereupon  a  statement  of  the  charges  thus  made  shall  be  forwarded  by  the 
Conmiission  to  such  common  carrier,  who  shall  be  called  upon  to  satisfy  the 
eomplaint  or  to  answer  the  same  in  writing  within  a  reasonable  time,  to  be 
^leciiled  by  the  Ck)mmi88ion.  If  such  common  carrier,  within  the  time  speci- 
ted,  shall  make  reparation  for  the  injury  alleged  to  have  been  done,  said  car- 
rier shall  be  relieved  of  liability  to  the  complainant  only  for  the  particular 
rlolation  of  law  thus  complained  of.  If  such  carrier  shall  not  satisfy  the  com- 
plaint within  the  time  specified,  or  there  shall  appear  to  be  any  reasonable 
groand  for  Investigating  said  complaint,  it  shall  be  the  duty  of  the  Commission 
to  investigate  the  matters  complained  of  In  such  manner  and  by  such  means  as 
it  shall  deem  proper. 

Said  Commission  shall  In  like  manner  investigate  any  complaint  forwarded 
\rj  the  railroad  commissioner  or  railroad  commission  of  any  State  or  Territory 
at  the  request  of  such  commissioner  or  commission,  and  may  Institute  any 
ioQuiry  on  its  own  motion  in  the  same  manner  and  to  the  same  effect  as 
though  complaint  had  been  made. 

Mr.  Bacox.  Does  not  that  clause  which  says  that  they  may  conduct 
the  investigation  in  such  manner  as  they  aeem  best  give  them  dis- 
cretion? 

Mr.  Mann.  As  to  whether  they  shall  conduct  an  investigation 
ataU? 

Mr.  Baoon.  Yes. 

Mr.  Mann.  It  certainly  does  not,  Mr.  Bacon. 

Mr.  Bacon.  Is  not  the  discretion  vested  in  a  court  in  relation  to  a 
omiplaint  sufficient  to  warrant  the  Commission  in  doing  the  same 
thing? 

Mr.  Mann.  The  court  has  no  discretion  as  to  whether  it  shall  hear 
a  lawsuit  or  not. 

Mr.  Bacon.  But  it  often  requires  a  complaint  to  be  amended. 

Mr.  Mann.  It  permits  a  complaint  to  be  amended,  but  the  com- 
plaint must  show  upon  its  face,  otherwise  the  Commission  is  not  re- 
quired to  proceed,  liut  when  the  complaint  shows  an  evil  on  its  face, 
within  the  provisions  of  the  law,  it  is  made  the  duty  of  the  Commis- 
aon  to  investigate. 

Mr.  Bacon.  I  think  that  same  discretion  would  give  the  Commis- 
sion authority,  if  it  deemed  the  complaint  unduly  extensive  and  con- 
taining points  that  did  not  properly  relate  to  each  other,  to  refer  it 
back  for  amendment.  I  think  the  discretion  vested  in  the  Commis- 
Mon  in  relation  to  investigations  is  broad  enough  to  admit  of  their 
doing  tliat. 

Mr.  TowNSEND.  Mr.  Mann,  what  does  that  sentence  mean  there — 

If  sach  carrier  shall  not  satisfy  the  complaint  within  the  time  specified,  or 
tlkere  shall  appear  to  be  any  reasonable  ground  for  investigating  said  com- 
plaint, eta 

Who  is  to  jud^  whether  there  is  any  reasonable  ground  ? 

Mr.  Mann.  That  is  a  matter  to  be  decided  on  the  face  of  the  com- 
plaint as  to  whether  a  violation  of  the  law  is  made  out  upoQ  the  face 
of  the  complaint. 

Mr.  AoAMSON.  Whether  it  states  the  case? 

Mr.  Mann.  Yes ;  or  if  at  any  time  on  the  proof  it  should  appear 
that  there  was  no  case  they  could  abandon  it  it  they  wished  to.    ^ut 
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certainly  nobody  proposes  to  confer  on  anybody  the  absolute  authority 
to  determine  for  itself  whether  it  shall  favor  one  shipper  and  refuse 
to  hear  the  case  of  another  shipper. 

Mr.  Bacon.  No ;  but  it  may  enter  into  the  details  of  the  complaint, 
and  if  it  regards  it  as  inconsistent  or  unreasonable  it  can  certainly 
refer  it  back  and  require  it  to  be  amended. 

Mr.  Mann.  Undoubtedly  there  is  no  question  about  the  power  to 
amend. 

Mr.  Baoon.  The  Interstate  Commerce  Commission  is  supposed  to  be 
a  body  of  discretion  and  judgment,  and  it  is  not  likely  that  it  would 
entertain  any  such  ridiciflous  complaint  as  would  involve  rates  that 
had  no  relation  to  each  other. 

Mr.  Mann.  That  would  bring  up  the  question — ^which  I  do  not 
wish  to  take  up  just  now — as  to  whether  all  rates  do  not  have  some 
relation  to  each  other.  In  your  judgment  the  Interstate  Commerce 
Commission  also  uses  the  singular  where  it  means  the  plural — ^because 
in  their  last  report  they  say  that  what  they  want  is  authority  to  cor- 
rect the  rate,  ^  upon  proox  that  a  particular  charge  is  greater  than 
h'hould  in  reason  be  exacted."  You  think  by  that  that  they  mean  the 
power  to  fix  rates  generally  and  not  confine  themselves  to  the  par- 
ticular charge? 

Mr.  Bacon.  I  think  they  use  it  in  the  generic  sense^  the  same  as  I 
have  referred  to ;  but  the  Commission  can  not  entertain  any  rate  not 
included  in  the  complaint,  and  it  can  not  make  a  change  in  the  rate 
of  its  own  volition,  out  simply  upon  the  testimony  that  is  produced, 
which  indicates  the  necessity  of  making  the  change. 

Mr.  Mann.  The  Interstate  Commerce  Commission  in  its  last  report 
also  uses  this  language  in  another  place,  stating  what  authority  mey 
want: 

The  Commission  may  find  after  carefal  and  often  extended  investigation  that 
a  rate  complained  against  is  unreasonable  and  order  the  carrier  to  desist  from 
charging  that  rate  for  the  future,  eta 

You  think  that  language  means  not  a  rate  or  the  rate,  but  rates 
generally? 

Mr.  Bacon.  I  think  it  is  necessarily  implied,  Mr.  Mann,  that  if  a 
rate  is  susceptible  of  correction  that  any  rate  is,  or  any  number  of 
rates  are  that  may  be  properly  embraced  in  the  case. 

Mr.  Mann.  They  also  say  m  their  last  report  that  they  ought  to 
have  authority  to  direct  a  railroad  company  to  cease  and  aesist  from 
charging  the  rate  complained  of,  and  to  substitute  therefor  a  rate. 
You  think  that  also  refers 

Mr.  Baoon.  Has  the  same  meaning  exactly. 

Mr.  Mann.  It  seems  to  be  very  unfortunate  that  these  officers  of  the 
Government  have  not  studied  the  use  of  the  English  language. 

Mr.  Bacon.  It  is  the  common  use  of  the  term  between  shippers  and 
railroad  men  and  members  of  the  Commission  and  everybody  that 
has  anything  to  do  with  it. 

Mr.  EscH.  As  a  matter  of  practice  in  the  decisions  of  the  interstate 
commerce  court  heretofore 

Mr.  Bacon.  You  mean  the  Interstate  Commerce  Commission? 

Mr.  EscH.  Yes.  When  the  rate  was  complained  of  before  have 
they  gone  into  a  decision  of  schedules  or  have  they  confined  them- 
selves practically  to  the  rate  complained  of? 

Mr.  Bacx>n.  They  have  confined  themselves  to  the  complaint* 
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Mr.  Lamar.  What  would  be  the  difference  between  filing  one  peti- 
im  complaining  of  50  rates  and  filing  50  petitions  complaining  of  50 
ntes?    Why  not  challenge  them  in  one  petition? 

Mr.  Bacx>n.  There  would  be  no  difference,  but  it  would  be  a  great 
flttl  more  sensible 

Mr.  Lamar.  I  ask  this  in  view  of  the  objection  raised  by  Mr.  Mann. 
fl'oald  not  the  power  of  the  Commission  be  as  comprehensive  in  one 
ca^e  as  in  the  oUier  ?  What  would  be  the  difference  between  filing  one 
petition  containing  50  complaints  and  filing  50  petitions  containing 
i^)  complainls  ? 

Mr.  Bacon.  There  would  be  no  difference,  but  I  have  no  idea  of 
baving  rates  treated  in  that  way. 

ilr.  Shacki^efobd.  Under  the  power  of  the  Commission,  would  the 
Commission  have  a  right,  if  this  bill  became  a  law,  to  raise  a  given 
nie  in  order  to  equalize  the  rates  between  cities  or  communities  and 
railroads? 

Mr.  Bacon.  I  could  not  pass  upon  that  question,  but  I  doubt  very 
such  whether  they  would  ever  feel  justified 

Mr.  Shackuefobd.  Not  would  they  feel  justified  in  doing  it,  but 
would  they  have  authority  to  do  it?  Under  the  authority  proposed, 
^oiild  the  Conunission  have  the  right  to  raise  rates  on  one  line  in 
orfer  to  equalize  it  with  other  lines? 

Mr.  Bacon.  I  can  only  say  in  relation  to  that  that  the  practice 

Mr.  SHACKiiEFOKD.  I  dou't  care  for  the  practice;  I  only  want  to 
how  what  power  they  would  have  under  this  law.  Would  the  power 
^  there  to  ao  that? 

Mr.  Baoon.  It  might  be  inferred.  When  two  rates  have  been  com- 
piiined  of  as  unjust 

Mr.  Shackwstord.  We  are  tiring  to  get  some  Ught  on  this  in  order 
xknow  how  to  vote  on  the  bill.  I  would  like  to  know  whether  this 
power  conferred  on  the  Commission  that  is  sought  here  would  give 
^i-t  Commission  a  right  under  certain  circumstances  to  raise  rates. 

Mr.  Baook.  I  would  say  in  reply  to  that  that  the  only  parties  au- 
4f>rized  to  bring  complaints 

Mr.  Shackucford.  I  am  not  talking  about  who  are  authorized  to 
JtTDg  complaints,  but  what  authority - 

Mr.  Baoon.  Please  hear  me  through. 

Mr.  Shackusfohd.  What  power  the  Commission  would  have. 

Mr.  Bagok.  The  only  parties  authorized  to  bring  complaints  are 
::*iividuals,  corporations  and  associations,  and  other  organizations 
•f  that  bind,  and  those  complaints  will  always  be  for  the  reduction 
cf  rates-  There  is  no  authority  given  in  the  act  for  the  railway  com- 
?>nj  to  come  in  and  complain  that  a  rate  is  not  high  enough  and  ask 
*ie  Commission  to  raise  it. 

Mr.  Shackleford.  Suppose  it  should  be  complained  that  the  rate 
%  lumber  £rom  Eau  Claire  to  some  given  point  was  too  low  as  com- 
pared with  the  rate  from  La  Crosse.  Under  that  would  the  Commis- 
i'm  have  the  right,  under  the  po^ver  sought  to  be  given  it,  to  raise 
(Urate  from  one  point  to  equalize  it  with  the  other? 

Mr.  IBaook.  I  would  say  that  in  the  Eau  Claire  case  the  Commis- 
*^  ordered  the  adjustment  of  those  rates  by  the  lowering  of  the 
'^^r  rate. 

Mr.  Shacki^efobd.  In  that  case  the  higher  rate  was  lowered  ? 
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Mr.  Baoon.  Yes,  sir. 

Mr.  Shackleford.  But  in  the  case  that  one  rate  was  complained  of 
as  being  too  low,  how  would  the  Commission  remedy  a  condition  of 
that  sort? 

Mr.  Bacon.  That  is  provided  under  this  bill  that  is  proposed. 
They  can  not  under  the  present  law. 

Mr.  Shacklefobd.  How  would  they  do  it? 

Mr.  Bacon.  We  can  only  judge  how  they  would  do  it  bv  what  they 
have  done.  They  have  always  done  it  by  reducing  the  higher  rate. 
This  biU  provides  that  the  Commission  snail  declare  what  the  rates 
shall  be  from  each  point  in  question,  not  declaring  the  difference— or, 
rather,  it  does  provide  that  after  it  declares  the  difference  if  it  be- 
(X)mes  necessary  to  fix  it  absolutely  from  each  of  the  points  in  ques- 
tion it  is  authorized  to  do  that. 

Mr.  SHAcfK:LEFORD.  Then  would  a  railroad  that  lowered  that  rate 
infract  the  law  ? 

Mr.  Bacon.  It  certainly  would. 

Mr.  Shacklefori).  It  confers  power,  then,  on  the  Commission  to 
raise  rates  above  what  the  railroads  put  them  at? 

Mr.  Baoon.  Not  by  any  means.  I  would  like  you  to  repeat  that 
last  remark. 

Mr.  Shackleford.  The  question  I  asked  was  whether  this  tK)wer 
conferred  upon  the  Interstate  Commerce  Commission  would  ffive  it 
the  right  to  raise  rates  in  a  case,  or  to  forbid  the  railroads  from  lower- 
ing its  rates — in  the  Eau  Claire  and  La  Crosse  case,  for  instance. 

Mr.  Baoon.  After  it  has  fixed  the  proper  relation  of  rates  from  two 
points 

Mr.  Shackleford.  I  mean  in  order  to  preserve  what  they  determine 
to  be  a  fair  adjustment,  would  they  sav  to  one  railroad,  "  You  bring 
your  rate  down  to  this  point,"  and  to  the  other  railroad,  "  You  bring 
your  rate  uj)  to  this  point" — ^would  they  have  autiiority  to  do  that 
under  this  bill? 

Mr.  Bacon.  They  would  have  authority  under  this  bill  to  fix  the 
two  rates  and  to  require  those  two  rates  to  be  observed.  And  if  after 
fixing  those  rates  one  of  the  railroads  should  go  below  it  it  would 
have  to  come  before  the  Commission  again. 

Mr.  Shackleford.  Then  if  the  Eau  Claire  rate  was  as  low  as  it 
ought  to  be  and  the  La  Crosse  rate  was  still  lower,  what  would  the 
Commission  do  to  adjust  that? 

Mr.  Bacon.  It  would  require  the  observance  of  the  rate  it  had 
previously  fixed. 

Mr.  Shackleford.  If  the  rate  was  lower  than  that  rkte  they  would 
compel  it  to  come  up  to  it  then? 

Mr.  Bacon.  I  don't  think  so.    They  never  have  done  that. 

Mr.  Shackleford.  How  would  they  get  out  of  that  situation,  then? 

Mr.  Bacon.  I  have  reference  to  that  Eau  Claire  case;  I  have 
studied  that. 

Mr.  Shackleford.  I  would  like  to  get  at  that — ^where  a  rate  is 
fixed  and  the  railroad  fixes  a  still  lower  rate,  how  would  you  preserve 
that  adjustment? 

Mr.  6aoon.  By  observing  the  rate  the  Commission  has  fixed- 
Mr.  Shackleford.  Supposing  the  rate  is  below  that,  how  would 
you  adjust  it? 
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Mr.  Baook.  If  they  are  required  to  observe  the  rate  which  the  Com- 
mission fixes  it  can  not  be  made  lower. 

Mr,  Skacklsfobd.  Suppose  they  do  make  it  lower? 

ilr.  Baook.  Then  they  would  be  disobeying  the  law. 

Mr.  HiGSARDSON.  You  are  talking  about  the  difference  in  "  rate  ^ 
inJ  **  rates."  Is  it  not  a  fact  that  you  have  some  precedent  estab- 
>hed  bv  the  Interstate  Commerce  Commission  prior  to  the  maximum- 
me  decnsion  in  1897  that  throws  some  light  on  this  ? 

ilr.  Bacon.  Yes,  sir. 
^  Mr.  Richardson.  Did  not  Judge  Cooley  and  other  members  of  the 
Interstate  Conmierce  Commission,  before  that  maximum-rate  case 
wa<  decided,  hold  or  give  orders  directing  what  rates  should  be  main- 
uined  ? 

Mr.  Bacon.  There  were  some  cases  in  which  they  did  that;  yes,  sir. 

Mr.  Richardson.  And  did  they  have  any  regard  to  what  the  tech- 
nif^ml  difference  is  between  "  rate^'  and  "  rates  r' 

Mr.  Bacon.  I  never  heard  the  question  raised  in  any  discussion  on 
the  subject. 

ilr.  RicHAitDSON.  By  Mr.  Cooley  or  Mr.  Schoonmaker  or  any  of 
tha?e  men? 

ilr.  Bacon.  Never. 

Mr.  RiCHABDSON.  Where  a  rate  had  been  inquired  into  and  they 
hid  held  it  to  be  unreasonable  and  unjust  and  unfair,  they  directed 
^htt  the  rate  should  be,  and  no  question  was  ever  raised  as  to  the 
t«-hnical  difference  between  "  rate  "  and  "  rates?" 

Mr.  Bacon.  I  never  heard  it  raised  before  anywhere. 

ilr.  RiCHABDSON.  And  those  directions  made  by  Cooley  and  Schoon- 
maker and  others  had  reference  to  the  relation  or  dependence  of  rates 
upon  each  other? 

Mr.  Bacon.  Yes,  sir. 

Mr.  Richardson.  It  was  not  as  to  a  single  rate,  but  as  to  whether  it 
>lated  to  all  the  rates  that  involved  that  particular  one  on  that 
nilroad? 

Mr.  Bacon.  In  one  of  the  other  cases  when  Judge  Cooley  was 
O»mmissioner,  relating  to  rates  from  points  in  Minnesota,  variously 
-'  \  40.  or  50  miles  from  the  Mississippi  River,  the  Commission  made 
ja  order  that  the  rates  on  that  whole  line  of  road  to  Milwaukee  and 
(.liicago  should  not  be  more  than  2^  cents  higher  than  rates  from 
.''^♦ints  on  the  river  which  it  paralleled,  and  it  involved  a  reduction 
f'i  5  or  6  cents  a  hundred  in  some  cases,  and  it  included  50  or  more 

ilr.  RiCHABDSON.  And  the  opinion  that  you  have  given  in  answer 
*'•  ifr.  Mann's  technical  questions  as  to  the  difference  between 
"  rate  ^  and  "  rates  "  is  based  upon  the  knowledge  that  you  acquired 
in«m  those  orders  made  at  that  time? 

Mr.  Bacon.  Those  are  included  in  my  mind ;  yes,  sir. 

Mr.  Stevens.  I  would  like  to  return  to  the  question  brought  up  by 
Mr.  Shackleford  for  a  moment.  You  recall  the  statement  made  b^ 
-tidge  Prontv,  as  I  remember  it,  that  there  existed  a  certain  condi- 
Oju  in  the  oil  traffic  between  Cleveland,  Ohio,  and  New  Orleans  and 
^Tiicago,  111.,  and  New  Orleans.  In  Cleveland  there  are  quite  a  num- 
>T  ofindependent  refiners.  In  Chicago  the  refinery  is  owned  by  the 
^'andard  Oil  Company.  The  rate  from  Cleveland  to  New  Orleans, 
li  I  recall  it,  was,  say,  26  cents  a  hundred,  which  was  a  fair  and  rea- 
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sonable  rate.  The  rate  from  Chicago  to  New  Orleans  was  24  cents, 
which  was  an  unduly  low  rate.  The  freight  on  other  articles  or 
about  the  same  class  was  at  the  same  rate  between  Chicago  and  New 
Orleans  and  Cleveland  and  New  Orleans.  As  I  recall  what  Mr. 
Prouty  said,  he  instanced  that  as  one  of  the  cases  where  the  schedule 
discriminated  in  favor  of  the  location  of  the  Standard  Oil  Company 
and  against  the  location  of  the  independent  oil  refiners.  He  stated,  as 
I  remember,  that  that  rate  of  the  independents  between  Cleveland  and 
New  Orleans  was  a  fair,  reasonable,  and  just  rate,  and  that  the  other 
was  too  low  a  rate.  What  would  you  think  ought  to  be  done  or  could 
be  done  under  this  bill  in  that  sort  of  a  case  ? 

Mr.  Baoon.  That  is  a  pretty  difficult  question  to  decide. 

Mr.  Stevens.  I  am  giving  you  the  statement  that  Judge  Prouty 
makes.  Now,  I  would  like  to  have  your  opinion  of  what  could  be 
done  in  that  hard  case  under  this  bill. 

Mr.  Baoon.  I  think  what  would  be  done  would  be  the  reduction  of 
the  hi^er  rate. 

Mr.  Stevens.  But  he  stated  that  that  rate  of  2G  cents  between  Cleve- 
land and  New  Orleans  was  a  just,  fair,  and  reasonable  rate.  Now,  is 
there  any  authority  under  this  bill  to  reduce  a  fair,  just,  and  reason- 
able rate? 

Mr.  Baoon.  There  is  authority  to  adjust  relative  rates,  making 
them  relatively  just. 

Mr.  Stevens.  I  am  asking  you  how  it  could  be  done.  Here  is  a  rate 
that  is  a  fair,  just,  reasonable  rate,  a  rate  of  26  cents.  Now,  that  rate 
is  ^aranteed  to  that  carrier  under  the  Constitution,  is  it  not?  He  is 
entitled  to  a  just,  fair,  and  reasonable  rate  under  this  bill  or  any  other, 
is  he  not? 

Mr.  Bacon.  The  Commission  is  absolutely  clear  about  that  point. 

Mr.  Stevens.  I  am  stating  what  Judge  Irrouty  said — ^that  tnat  was 
a  fair,  just,  and  reasonable  rate.  Assuming  that,  the  carrier  is  enti- 
tled to  it,  is  he  not  ? 

Mr.  Bacon.  Unless  injustice  is  done  by  it  to  some  other  locality. 

Mr.  Stevens.  Is  not  the  carrier  entitled  to  a  just,  fair,  and  reason- 
able rate  as  a  fair  compensation  for  the  work  that  it  does? 

Mr.  Bacon.  It  is  as  a  whole;  but  one  rate  taken  out  of  a  dozen 
rates,  the  change  of  one  rate  by  1  cent  or  2  cents  jper  hundred  pounds 
would  be  likely  to  divest  the  carrier  of  a  reasonab^  profit. 

Mr.  Stevens.  Now  I  am  asking  you  here  about  two  rates.  One  is 
stated  bjrthe  Commission  to  be,  in  its  opinion,  just,  fair,  and  reason- 
able, and  the  carrier  is  entitled  to  it.  The  other  is  unduly  low  and 
unreasonable,  whereby  the  preference  is  given  to  a  particular  com- 
munity and  a  particular  part  of  the  country.  Now,  how  would  that 
be  decided  under  the  bill  under  consideration  ? 

Mr.  Bacon.  I  think  that  it  would  be,  unquestionably,  decided  by  the 
reduction  of  the  higher  rate. 

Mr.  Stevens.  Even  though  the  higher  rate  was  fair,  just,  and  rea- 
sonable, and  such  action  would  take  away  the  compensation  of  the 
carrier  without  just  compensation? 

Mr.  Bacon.  No.  It  is  not  supposable  that  the  change  of  one  rate 
out  of  a  dozen  will  divest  the  earner  of  its  proper  return  on  its  invest- 
ment; and  if  injustice  is  effected  by  the  continuance  of  that  rate,  it  is 
certainly  within  the  power  of  the  Commission  to  reduce  that  rate. 
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Mr.  Stevens.  The  tariff  on  oil  was  26  cents,  which  was  just,  fair, 
and  reasonable,  in  the  opinion  of  the  Commission.  You  would  ad- 
just that,  and  take  off  2  cents,  for  instance,  and  put  that  on  other 
commodities  which  are  also  paying  a  fair,  just,  and  reasonable  rate? 

Mr.  Baoon.  I  can  hardly  conceive  of  a  case  where  it  would  be  nec- 
essary to  do  that. 

Mr.  Stevens.  If  a  carrier  is  receiving  fair,  just,  and  reasonable 
rates,  and  ^ou  reduce  one  rate,  that  reduction  has  got  to  be  made  up 
by  an  addition  being  made  to  '§ome  other  rate,  has  it  not,  in  order  to 
insure  to  the  carrier  a  just,  fair,  and  reasonable  compensation  ? 

Mr.  Bacon.  Unless  there  is  sufficient  margin  in  its  profits  to  admit 
of  that  reduction. 

Mr.  Stevens.  But  suppose  that  a  rate  is  fair,  just,  and  reasonable, 
and  you  should  reduce  it,  you  would  place  the  amount  of  the  reduction 
somewhere  else,  would  you  not,  in  order  to  insure  that  carrier  just, 
fair,  and  reasonable  rat^  ? 

Mr.  Baoon.  I  do  not  think  it  would  be  necessary. 

Mr.  Stevens.  In  other  words,  you  are  not  willing  to  admit  that 
there  is  any  power  given  under  this  section  1  of  the  Cooper  bill  to 
raise  rates,  even  though  a  rate  is  unjust,  unduly  low,  and  discrim- 
inatory, because  it  is  too  low? 

Mr.  Bacon.  Whether  the  power  exists  I  can  not  say,  but  as  I  have 
said  before,  I  am  not  clear.  But  I  am  clear  in  the  opinion  that  it 
voold  never  be  exercised. 

Mr.  Stevens.  Even  in  a  case  like  this  I  have  cited  ? 

Mr.  Baoon.  No,  sir. 

Mr.  Adamson.  Do  you  think  that  a  rate  is  ever  found  too  low? 

Mr.  Baoon.  It  never  has  been  ascertained  yet  how  low  freight  can 
be  carried  and  still  give  a  fair  profit  to  the  carrier.  That  is  one  of 
the  unknown  things. 

^Lr.  CusHMAN.  Kef  erring  to  the  matter  that  Mr.  Stevens  has  spoken 
of,  the  rate  of  26  cents  being  a  just  and  reasonable  rate,  and  assuming 
die  rate  of  24  cents  to  be  tm  low,  it  is  your  opinion,  as  I  understand, 
that  the  Commission  in  a  case  of  that  kind  would  lower  the  higher 
rate  of  26  cents  to  24  cents.    Did  I  correctly  understand  you  ? 

Mr.  Baoon.  I  think  that  would  be  the  probable  result. 

Mr.  CusHMAN.  If  that  were  done,  and  the  railroad  companies 
dien  lowered  that  24  cent  rate  from  Chicago  to  22  cents,  leaving  the 
difference  existing  as  it  did  before,  what  would  then  be  done  in  that 
case? 

Mr.  Baoon.  That  could  not  be  done,  because  the  Commission  would 
issue  an  order  fixing  the  two  rates,  and  requiring  that  each  of  the 
parties  involved  should  adhere  to  those  rates  under  this  bill. 

Mr.  Shackleford.  In  the  case  supposed  by  Mr.  Sfevens,  the  Cleve- 
land rate  bein^  a  reasonable  and  fair  rate,  and  the  Commission  reduc- 
ing it  below  wnat  was  reasonable  and  fair,  and  an  appeal  being  taken 
to  the  courts^  what  would  the  courts  do  with  that  decision  of  the 
Commission,  it  being  conceded  that  they  had  reduced  the  rate  below 
vhat  was  reasonable  and  fair,  what  would  be  done  in  that  case? 

Mr.  Baoon.  If  the  courts  lound  that  that  was  an  unfair  rate 

Mr.  Shackubfobd.  It  being  conceded,  you  know,  that  the  rate  was 
reasonable  and  fair. 

Mr.  BXooN.  If  the  court  should  find  that  the  result  of  that  reduc- 
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tion  was  to  prevent  the  corooration  from  havinc  a  proper  return 
on  its  capital  invested  it  would  undoubtedbr  nulli^  it 

Mr.  SiisvENS.  Just  one  more  question.  If  a  corporation  was  mak- 
ing a  just,  fair,  and  reasonable  rate  in  competition  with  a  corporation 
that  was  making  an  undue  and  discriminatory  rate,  you  would 
punish  the  company  that  was  obeying  the  law  instead  of  the  corpora- 
tion that  was  violating  .the  law  ? 

Mr.  Bacon.  I  do  not  conceive  that  such  a  result  is  likely  to  occur. 
I  hold  that  railway  companies,  doing  a  public  service,  are  in  duty 
bound  to  see  that  no  injustice  is  done  in  the  operation  of  their  rates 
with  reference  to  any  particular  point  or  any  particular  commodity. 
Now,  I  have  argued  in  the  matter  of  the  flour  and  wheat  differential 
that  even  if  the  railroad  company  can  not  carry  flour  as  cheaply  as 
it  can  wheat,  if  it  interferes  unjustly  with  a  manufacturing  industry, 
an  important  manufacturing  industry  of  this  country,  the  company 
should  submit  to  the  equalization  of  the  rates  on  the  ground  of  its 
being  possessed  of  valuable  franchises  which  it  has  received  from 
the  public  and  on  the  ground  that  it  is  performing  a  public  service, 
and  that  that  service  must  be  done  not  only  without  injustice  be- 
tween individuals  and  localities,  but  without  injustice  to  commerical 
and  manufacturing  interests  of  the  country. 

The  Chaibman.  Even  though  it  imposes  an  injustice  on  the  car- 
rier? 

Mr.  Baoon.  Though  it  imposes  a  hardship  in  a  single  instance. 
You  must  take  the  average  result,  the  average  return,  and  action 
should  not  be  based  on  one  or  two  exceptional  cases. 

Thereupon  the  committee  adjourned  until  to-morrow,  Wednesday, 
January  11,  1905,  at  10.30  o'clock  a.  hl 


Wednesday,  Janvary  11^  1905. 

The  committee  met  at  10.80  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT  OF  ME.  FBANGIS  B.  THUEBEE,  PEESIDEISTT  OP  THE 

UNITED  STATES  EXFOBT  ASSOCIATION. 

Mr.  Thurber.  I  would  state,  Mr.  Chairman  and  gentlemen,  that  I 
represent  directly  merchants  and  manufacturers  who  are  members  of 
the  United  States  Export  Association,  some  220  in  number,  and  situ- 
ated in  34  States,  that  differ  with  Mr.  Bacon  and  other  supportei-s  of 
the  Cooper  bill  (H.  B.  6273),  and  in  order  that  I  may  not  waste  your 
time  I  have  boiled  down  on  paper  a  statement  which  I  will  read  to  you, 
because  it  may  suggest  some  questions  that  members  of  the  committee 
would  like  to  ask  me. 

I  represent  directly  merchants  and  manufacturers  who  are  members 
of  the  United  States  Export  Association,  and  indirectly  the  great 
majority  of  shippers  in  the  United  States,  who,  while  opposed  to  unjust 
discriminations  by  railroads,  are  not  prepared  to  adopt  the  remedy 
proposed  by  the  advocates  of  this  bill. 

Mr.  Bacon.  May  I  interrupt  you  to  ask  a  question — because  it  will, 
perhaps,  save  time.    1  would  like  to  know  by  what  authority  Mr. 
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Thurber  assumes  to  represent  the  shippers  of  the  United  States 
generally. 

Mr.  T&URBER.  I  say  indirectly. 

Mr.  Bacon.  In  what  manner  indirectly? 

Mr.  Thurber.  Based  upon  my  knowledge  of  the  situation. 

Mr.  Bacon.  And  it  is  your  individual  assumption  i 

Mr^  Thurber.  Yes;  it  is  an  assumption  on  my  part,  so  far  as  I  say 
that  I  represent  the  shippers.     I  represent  them  indirectly. 

Mr.  Mann.  You  do  notpretend  to  be  their  authorized  representative? 

Mr.  Thurber.  No,  sir. 

Mr.  Mann.  The  authorized  representative  of  any  commercial 
agencies  or  bodies  or  anything  of  that  sort,  do  you  ? 

Mr.  Thurber.  Excepting' 

Mr.  Mann.  Except  tne  United  States  Export  Association? 

Mr.  Thurber.  That  is  all,  sir;  and  them  I  represent  by  resolution, 
which  appears  in  this  paper,  and  also  I  quote  from  the  expressions  of 
other  commercial  bodies  that  sustain  my  view. 

I  doubt  if  10  per  cent  of  its  friends  have  given  any  serious  thought 
as  to  whether  there  is  any  better  way  to  remedy  the  evils  which  exist. 
They  have  simply  followed  the  lead  of  Mr.  Bacon,  an  earnest,  honest 
man,  who  has  embarked  on  a  '''Peter,  the  Hermit"  crusade,  and  they 
have  adopted  his  cure-all  for  a  very  complicated  disease. 

For  thirty  years  I  have  been  a  student  of  the  transportation  ques- 
tion from  a  shipper's  point  of  view,  and  an  advocate  of  reasonable 
control  of  railways.  I  think  I  may  say  without  egotism  that  1  had 
more  to  do  with  creating  a  railroad  commission,  and  defining  its  pow- 
ers in  New  York  State,  than  any  other  man;  and  with  the  exception 
of  Hon.  John  H.  Reagan,  its  father,  I  had  as  much  to  do  with  creating 
and  defining  the  powers  of  the  Interstate  Commerce  Commission. 

The  Chairman.  Let  me  interrupt  you  there  a  moment.  Do  you 
give  John  H.  Reagan  the  credit  of  the  svstem  that  we  have  now? 

Mr.  Thurber.  Mr.  Reagan  was  the  father  of  the  interstate  com- 
merce bill. 

The  Chairman.  This  bill  that  is  now  a  law  t 

Mr.  Thurber.  Yed,  sir. 

The  Chairman.  You  are  entirely  mistaken.  He  was  the  undevia- 
ting  opponent  of  this  bill.  He  had  his  own  bill,  an  entirely  different 
proposition,  instituting  an  entirely  different  method  of  control,  and  as 
distmct  from  this  as  it  is  possible  to  imagine. 

Mr.  Thurber.  Mr,  Chairman,  I  should  not  expect 

The  Chairman.  I  was  then  a  member  of  the  House  and  a  member 
of  this  committee  at  the  time  of  the  passage  of  that  bill.  You  will 
remember — and,  if  not,  let  me  remind  you — that  the  House  committee 
refused  to  report  Mr.  Reagan's  bill.  It  adopted  the  bill  that  was  then 
known  as  the  Cullom  bill.  The  House  reversed  that  action  and 
attached  the  Reagan  bill  to  the  Senate  bill  as  an  amendment,  and  in 
the  conference,  after  Mr.  Reagan  had  become  United  States  Senator, 
the  conference  committee,  of  which  he  was  a  member,  consented  to  the 
report  of  the  House,  receding  from  its  amendment,  and  adopted  the 
Senate  bill. 

Mr.  Thurber.  I  know  that  there  were  several  bills  pending  and  that 
Mr.  Reagan  was,  you  might  say,  the  advocate  of' regulation 

The  Chairman.  Of  control,  yes. 

Mr.  Thurber.  But  I  cooperated  with  bim  very  earnestly,  I  remem- 

H.  Doc.  422,  5&-3 6 
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ber,  in  prohibiting  pooling  in  that  bill,  and  that  afterwards  we  both 
concluded  that  unaer  proper  restrictions  pooling  was  desirable, 
because  it  was  necessary  to  prevent  unjust  discriminations. 

Both  of  these  laws  were  founded  on  a  Massachusetts  railway  com- 
mission law,'  which  confers  full  powers  of  investigation  upon  the 
Commission,  with  power  to  appeal  to  the  courts,  or  to  the  legislature, 
to  enjoin  abuses  and  fix  rates;  and  in  both  Massachusetts  and'  New 
York  this  has  been  found  sufficient  to  protect  the  public  interests; 
better,  indeed,  than  in  those  States  wnich  conferred  rate-making 
powers  upon  their  railroad  commissioners.  This  is  illustrated  by  the 
following  article  from  the  Railroad  Gazette  of  December  30: 

ABB  RATE  MAKING  COMMI88ION8  SUGCESBFUL? 

It  is  an  interesting  phenomenon,  in  connection  with  the  agitation  for  the  enlarge- 
ment of  the  powers  oi  the  Interstate  Commerce  Commission,  that  so  much  effort  ia 
expended  in  the  exploitation  of  the  evils  alleged  to  exist,  that  none  is  available  to 
show  the  applicability  of  the  proposed  remedies.  Without  for  a  moment  admitting 
that  the  fnctional  evils  inciaent  to  the  mutual  adjustments  necessary  between  a 
rapidly  developing  transportation  system  and  an  industrial  organization,  of  which 
the  former  is  a  part,  which  is  moving  forward  with  equal  speed,  are  as  great  as  the 
proponents  of  the  Quarles-Cooper  bill  contend,  it  is  worth  while  to  ask  whether,  if 
the^  were,  the  remedy  proposed  would  correct  them.  Thirty  States  of  the  American 
Union  now  have  railroad  commissions,  and  in  22  instances  these  commissions  have 
rate  making  powers. 

Would  it  not  be  reasonable  to  investigate  the  results  in  these  States  before  adopt- 
ing similar  legislation  concerning  Interstate  Commerce?  Such  data  as  are  now  avail- 
able indicate  that  official  rate  making  has  not  been  very  satisfactory  to  those  states 
which  have  tried  it.  Georgia,  for  example,  was  one  of  the  earliest  States  to  adopt  a 
drastic  railroad  commission  law,  and  has  consistently  followed  the  plan  of  interposing 
its  authority  between  the  buyers  and  sellers  of  railroad  transportation.  Yet  the 
newspapers  of  Greorgia  to-day  declare  that  the  shippers  of  their  State  pay  more  than 
their  neighbors  in  adjoining  States,  and  that  interstate  traffic,  which  the  Interstate 
Commerce  Commission  so  loudly  complains  is  not  subject  to  effective  regulation,  is 
carried  similar  distances  at  much  lower  rates.  A  recent  editorial  in  the  Atlanta 
Journal  contains  the  following: 

''A  merchant  in  Marietta  can  ship  certain  goods  to  Chattanooga  for  15  cents  per 
hundred;  to  Knoxville  for  19  cents  per  hundreil.  To  ship  the  same  goods  to  Atlanta 
he  must  pay  30  cents  per  hundred;  to  Macon  70  cents  per  hundred.  Atlsmta  is  20 
miles  from  Marietta;  Chattanooga  is  128  miles,  and  yet  tl;e  Chattanooga  merchant 
pays  just  one-half  of  the  freight  the  Atlanta  merchant  does." 

Mr.  Adamson.  That  arg'ument  relates  to  interstate  commerce  and 
not  to  the  Georgia  railroad  situation. 

Mr.  Thurber.  Well,  sir;  it  speaks  of  the  Georgia  railroad  situ- 
ation, and  it  has  a  bearing  on  the  interstate  rates. 

Mr.  Adamson.  There  is  no  trouble  about  the  Georgia  railroad  com- 
mission, you  can  rest  easy  on  that;  the  only  question  is.  Has  the 
Federal  Government  the  same  right  to  make  such  a  law  as  the  State 
has,  the  State  chartering  those  corporations  and  the  Federal  Govern- 
ment not  chartering  them?  The  Federal  Government  derives  its 
power  solely  from  the  interstate  commerce  clause  of  the  Constitution. 

Mr.  Thurber.  Yes,  sir. 

Mr.  Adamson.  And  not  from  the  fact  that  it  is  the  father  of  these 
corporations. 

Mr.  Thurber.  Yes,  sir;  that  is  true.  I  think  this  article  is  perti- 
nent to  the  situation  and  tends  to  touch  the  various  sides  of  this 
question. 

Mr.  Adamson.  You  can  find  newspaper  articles  pertinent  to  the 
general  subject  that  you  could  read  until  doomsday. 
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Mr.  Thubbeb  (continuing  to  read): 

"Why?  Because  Chattanooga  is  out  of  the  State,  and  Atlanta  is  in  it  This  is 
merely  one  of  a  hundred  instances  where  Georgia  points  are  placed  at  a  positive 
disadvantage  in  freight  rates  hecause  they  are  located  in  the  State." 

The  editorial  from  which  the  foregoing  is  an  extract  shows  traces  of  feeling  which 
fiQggest  the  attitude  of  an  advocate  rather  Ihan  one  of  judicial  impartiality 

And  then  it  goes  on  to  discuss  it,  and  it  shows  that  the  reason  for  it 
Ls  that  it  is  the  arm's  length  situation;  that  the  railroad  a^ont  simply 
refers  a  shipper  to  the  State  commission,  and  says:  "Those  are  the 
rates  fixed  by  the  State  commission,  and  we  have  nothing  to  do  with 
it.*'  It  removes  the  incentive  he  has  to  endeavor  to  meet  situations 
that  arise  in  business. 

Mr.  Adamson.  It  is  plain  to  any  man,  and  I  think  to  the  Atlanta 
Journal,  tlntt  rates  between  Atlanta  and  Knoxville  are  not  Georgia 
railroad  comimission  matters  at  all;  they  are  interstate  commerce 
matters. 

Mr.  Thurbeb.  The  Railroad  Gazette  goe^on  to  say: 

The  shipper  is  told,  in  effect  that  the  State  will  look  out  for  the  needs  of  business 
in  the  way  of  reduced  rates  of  transportation,  and  he  knows  that,  until  driven  to 
plead  confiscatory  taking  of  property  without  due  process  of  law  at  the  bar  of  justice, 
the  revennes  of  his  corporation  will  have  no  defender  but  himself  and  his  fellow 
officers.  He  knows  that  a  justifiable  reduction  will  be  made  in  argument  for  others 
that  are  wholly  devoid  of  justification,  and  he  naturally  assumes  an  attitude  of  hos- 
tility to  all  reductions.  Again,  capital  is  reluctant  to  engaee  in  railroad  enterprises 
where  the  rate-making  power  has  heen  taken  from  its  emplovees  and  lodged  in  polit- 
ical oflicers,  and  the  States  which  have  the  most  drastic  regulative  laws  have  usually 
seen  the  slowest  development  of  railroad  facilities,  with  the  natural  accompaniment 
of  Flow  development,  the  retardation  of  the  natural  decline  in  rates. 

From  my  own  knowledge,  1  can  testify  that  it  was  not  intended  to 
confer  rate-making  powers  upon  the  Interstate  Commerce  Commission. 
This  is  proven  by  the  following  extracts  from  the  debates  in  Congress 
when  the  bill  was  pending — and  I  have  a  quotation  here  from  what 
Mr.  Findlay  said  on  JDecember  8, 1884,  and  also  what  Mr.  Reagan  said, 
in  answer  to  Mr.  Findlay. 

LAter,  on  January  7,  1905,  Mr.  Reagan  said: 

One  of  the  greatest  troubles  I  have  had,  even  with  the  friends  of  l^slation  in  this 
direction,  has  been  to  get  them  to  understand  that  this  is  not  a  bill  to  regulate  freight 
rates;  that  it  does  not  undertake  to  prescribe  rates  for  the  transportation  of  freight 
I  know  the  difficulties  which  would  attend  any  measure  attempting  to  prescribe  rates 
of  freight.  I  am  persuaded  that  no  law  fixing  rates  of  freight  could  be  made  to  work 
with  justice  either  to  the  railroads  or  to  the  public;  and  I  have  intended  from  the 
beginning  to  avoid  that  difficulty. 

And  in  the  Senate,  May  6,  1886,  Mr.  Kenna  said: 

What  constitutes  a  reasonable  rate  is  precisely  the  thing  which  the  people  of  this 
country  are  unwilling  to  leave  to  the  arbitrary  discretion  of  the  railroad  commission. 

Judge  Cooley,  its  first  chairman,  recognized  this;  but  after  his  retire- 
ment the  Commission  assumed  that  it  had  this  power,  and  exercised  it 
until  the  Supreme  Court  of  the  United  States  decided  it  had  not,  since 
which  time  the  radical  element  in  the  Commission  has  been  seeking  to 
get  this  power,  and  has  invoked  the  influence  of  the  radical  element 
among  shippers  to  induce  Congress  to  confer  it.  The  state  of 
mind  of  this  element  is  illustrated  by  the  fact  that  at  the  interstate- 
commerce  law  meeting  held  at  St.  Louis,  October  27,  1904,  it  was 
stated  that  the  railroads  owned  the  Congress  of  the  United  States, 
and  no  longer  ago  than  December  80,  1904,  Mr.  Prouty  of  the  Inter- 
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state  Commerce  Commission,  in  an  interview  published  in  Chicago,  is 
reported  to  have  said  that  ''If  the  Commission  was  worth  buying,  the 
railroads  would  own  it." 

Mr.  Bacon.  May  I  ask  to  whom  that  is  attributed — Congress  being 
owned  by  the  railroads  of  the  United  States? 

Mr.  Thurber.  Well,  Mr.  Bacon  made  a  statement  there  which  I 
had  not  intended  to  say  he  was  entirelv  responsible  for,  because  it  was 
made  by  others.  The  attorney  for  tne  Texas  cattle  shippers — what 
was  his  name? 

Mr.  Bacon.  Mr.  Cowan. 

Mr.  Thurber.  Mr.  Cowan  also  made  that  same  statement.  I  was 
present  and  heard  it,  and  the  whole  trend  of  the  papers  and  speeches 
which  were  made  there  was  so  radical  that  it  did  not  commend  itself 
to  my  judgment,  although  1  am  in  favor  of  the  regulation  of  the 
railroads. 

Mr.  Bacon.  I  asked  ^ho  made  the  statement  that  Congress  was 
owned  by  the  railroads. 

Mr.  Thurber.  I  think  you  did,  Mr.  Bacon,  and  I  think  that  Mr. 
Cowan  did. 

Mr.  Bacon.  I  never  made  such  a  statement  and  never  had  such  a 
thought  in  my  life. 

Mr.  Thurber.  That  was  the  impression  I  got 

Mr.  Bacon.  And  I  wish  to  say  the  trend  of  thought  in  that  conven- 
tion was  decidedly  conservative  and  reasonable.  The  statements  that 
were  made  were  reasonable,  and  a  resolution  was  adopted  that  the 
statements  of  one  man  were  not  indorsed  and  would  not  be  allowed  to 
go  out  as  the  egression  of  the  convention. 

Mr.  Mann.  When  I  asked  you  yesterday,  quoting  from  '^  Freight," 
whether  you  made  such  a  statement,  you  said  that  you  did  not  remem- 
ber, as  I  recall  it. 

Mr.  Bacon.  I  said  that  on  two  or  three  occasions. 

Mr.  Mann.  And  now  you  say  you  did  not  make  such  a  statement? 

Mr.  Bacon.  I  say  I  have  no  recollection  of  such  a  statement  as  the 
one  attributed  to  me.  I  will  say  now  that  if  you  can  prove  I  made 
such  a  statement  I  will  stand  by  it. 

Mr.  Mann.  I  never  wanted  to  prove  it;  I  wanted  you  to  deny  it,  for 
your  own  good  name  and  the  good  name  of  the  membei*s  of  Congress, 
and  you  refused  to  deny  it  when  I  gave  you  the  opportunity. 

Mr.  Bacon.  I  stated  that  I  had  no  recollection  of  making  such  a 
statement. 

Mr.  Mann.  1  think  you  will  find  the  record  says  that  you  say  you 
do  not  remember  whether  you  made  the  statement  or  not.  You  did 
say  afterwards  that  you  never  had  such  a  thought. 

Mr.  Bacon.  I  think  there  has  been  enough  said  about  that. 

Mr.  Adamson.  You  were  given  the  opportunity  to  deny  it  for  the 
good  sense  of  yourself  and  the  integrity  of  yourself  and  your  asso- 
ciates. 

Mr.  Thurber.  I  can  only  say  that  I  went  into  that  convention  with 
a  paper  which  advocated  reasonable  control  of  railroads,  and  after 
three  papers  had  preceded  me  wliich,  in  my  judgment,  advocated 
unreasonable  control  of  railroads,  I  was  cut  off  by  the  passage  of  a 
resolution  limiting  debate  to  two  minutes. 

Mr.  Bacon.  Let  me  say,  Mr.  Chairman,  that  Mr.  Thurber  offered 
his  resolution  after  the  committee  on  resolutions  had  made  its  report 
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and  there  was  no  time  to  consider  it.  When  the  meeting  of  the  com- 
mittee on  resolutions  was  held  a  motion  was  passed  that  no  further 
resolutions  would  be  entertained  other  than  those  that  had  been  pre- 
sented to  the  committee. 

Mr.  Thukbek.  I  endeavored  to  speak  to  the  report  of  the  commit- 
tee on  resolutions  but  was  cut  off  by  the  two-minute  rule. 

Mr.  Mann.  That  is,  there  were  only  two  minutes  allowed  to  discuss 
the  report  of  the  committee  on  resolutions? 

Mr.  Thurber.  No  person  was  allowed  more  than  two  minutes. 

Mr.  Mann.  I  think  that  1  read  some  report  of  a  speech  that  cer- 
tainly took  more  than  two  minutes  to  deliver,  discussing  the  report  of 
the  committee  on  resolutions. 

Mr.  Thurber.  That  was  before  the  passage  of  the  rule. 

Mr.  Adamson.  Perhaps  they  were  allowed  leave  to  print. 

Mr.  Bacon.  I  will  say  that  nearly  an  hour  was  devoted  to  the  dis- 
cussion of  the  report  of  the  committee  on  resolutions.  This  was  on 
the  second  dav,  past  noon  on  the  second  day,  when  there  were  only 
two  or  three  hours  remaining  for  action  and  a  large  number  of  dele- 
gates were  desirous  to  return  home  by  afternoon  or  evening  trains, 
and  consequently  a  limit  was  set  to  debate;  after  there  had  been  some 
considerable  debate  a  limit  was  set  to  further  discussion  on  the  ques- 
tion, and  finally  the  report  was  adopted,  on  the  previous  question 
being  adopted. 

Mr.  Thurber.  Mr.  Prouty,  of  the  Interstate  Conmierce  Commission, 
in  an  interview  published  in  Chicago,  is  reported  to  have  said  that  '*If 
the  Commission  was  worth  buying,  the  railroads  would  own  it."  The 
reasonable  element  among  shippers  does  not  believe  this,  but  they  are 
less  demonstrative  than  the  radical  element  and  do  not  make  themselves 
heard.  Their  view  is  well  expressed  by  resolutions  adopted  by  the 
New  York  Board  of  Trade  and  Transportation. 

Mr.  Adamson.  Are  you  still  readmg  from  a  newspaper  or  is  that 
your  own  production? 

Mr.  Thurber.  No,  sir;  I  am  not  reading  from  the  newspaper  now. 
The  resolutions  referred  to  are  as  follows: 

Reiolved,  That  to  invest  the  Interstate  Commerce  Commission  with  power  to  declare 
"what  rate  or  rates''  are  "unjustly  discriminative  or  unreasonable,'*  and  "  what  rates 
would  be  just  and  reasonable,"  and  to  further  provide  that  the  rates  which  the  Com- 
mission deem  just  and  reasonable  shall  be  substituted,  is,  in  our  judgment,  a  Ions; 
step  toward  conferring  the  general  rate-making  power  upon  the  Commission,  i^ 
'indeed,  the  provisions  of  the  Quarles-Cooper  bill  would  not  confer  precisely  that 
power.  The  advocates  of  that  bill  disavow  any  intent  to  confer  such  power  and  do 
not  defend  the  conferring  of  such  power.  The  Commission  has  heretofore  claimed  the 
rate-making  power,  and  has  endeavored  to  exercise  it  in  various  decisions,  which  has 
been  overruled  by  the  courts.  It  seems  to  have  been  made  clear  that  neither  the 
framers  of  the  act  nor  Congress  intended  to  confer  that  power  on  the  Interstate  Com- 
merce Commission.  The  Quarles-Cooper  bill  confers  that  power  to  the  extent  of 
pronouncing  rates  and  classifications  to  be  unreasonable  and  how  far  they  are  unjust, 
or  the  naming  of  a  rate  or  practice  in  substitution.  This  confers  a  judicial  power 
upon  a  constantly  chan^ng  oody,  appointed  without  special  reference  to  that  phase 
of  their  duties;  and  while  the  country  has  been  fortunate  thus  far  in  the  character  of 
their  men  placed  on  the  Commission,  political  and  other  considerations  may  have 
undue  weight  in  the  selection  of  Commissioners,  and  the  Commission  would  be  more 
likely  to  m  influenced  by  such  considerations  than  the  judiciary.  The  Commission 
has  fall  power  of  investigation  and  can  appeal  to  the  court  to  enforce  its  conclusions, 
and  the  courts  have  supported  the  findings  of  the  Commission  by  injunction  when 
the  prohibition  of  unjust  discriminations  was  concerned.  This  is  the  effective  rem- 
edy that  has  been  found  to  exist  under  Uie  present  law. 
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Mr.  Adamson.  Will  you  let  me  ask  you  a  question  right  there? 

Mr.  Thubbeu.  Certainly. 

Mr.  Adamson.  Do  you  believe  that  it  is  more  dangerous  to  inv^est 
the  Commission  with  the  rate-making  power,  so  far  as  the  question  of 
possible  partisanship  is  concerned,  than  to  invest  that  power  in  rail- 
road men? 

Mr.  Thurbeb.  I  do  not  know  that,  sir;  but  I  do  think  they  would 
be  more  likely  to  err  than  the  courts.  Our  Atlantic-port  people  are 
afraid  that  the  Gulf-port  people  will  get  the  advantage  of  them,  and 
the  Gulf-port  people  are  afraid  that  the  Pacitic-coast  people  will  ^ot 
the  advantage.  So  this  question  of  rates  is  a  very  intricate  question 
for  the  Interstate  Commerce  Commission  to  consider. 

Mr.  Adamson.  Would  not  partisanship  be  the  most  dangerous  fac- 
tor to  be  reckoned  with  in  investing  the  Commission  with  that  power  < 

Mr.  Thubbeb.  I  think  sectionalism  or  partisanship  would  be  most 
dangerous.  This  country  is  a  country  where  the  great  object  is  to  £^et 
the  products  of  the  country  to  a  marset  abroad,  and  I  don't  think  tnat 
the  power  in  any  narrow  way  should  be  lodged  anywhere  where  it 
might  interfere  with  the  Constitution  of  the  United  States,  which  is  a 
safeguard  in  these  great  matters. 

Mr.  TowNSEND.  Would  not  the  Supreme  Court  look  after  that,  if  it 
interfered  with  the  Constitution! 

Mr.  Thubbeb.  Yes.  That  is  where' our  safety  lies — in  bur  courts. 
And  if  we  have  not  enough  courts  now  to  give  speedy  decisions,  then 
we  should  have  more,  courts  established  for  that  purpose. 

I  am  now  reading  from  the  resolutions  of  the  New  York  Board  of 
Trade  and  Transportation,  adopted  by  them,  and  which  have  been 

8 laced  on  the  programme  for  consideration  at  the  meeting  of  the 
ational  Board  of  Trade  in  Washington  the  coming  week  [reading]: 

We  believe,  therefore,  that  the  decisions  of  the  Interstate  Ck>mmerce  CommisBion 
should  be,  and  can  be,  enforced  when  made  upon  complaint  of  unjust  discrimina- 
tion; but  we  are  not  prepared  to  commend  a  measure  which  gives  the  Interstate 
Commerce  Commission  a  power  so  general.  It  seems  to  us  wiser,  for  the  present  at 
least,  to  rely  upon  the  recently  applied  method  of  enforcing  the  decisions  of  the  Com- 
mission by  injunction  than  to  enact  the  Quarles-Cooper  bill,  the  provisions  of  which 
mav  be  construed  to  be  much  more  far-reaching  than  even  its  advocates  are  willing 
to  defend  or  consent  to. 

Resolvedf  That  this  Board  earnestly  advocates  legislation  by  Congress  to  amend 
the  interstate-commerce  law  so  as  to  permit  pooling  b^  railroads,  under  the  super- 
vision and  control  of  the  Interstate  Commerce  CommiRsion,  to  the  end  that  unjust 
discrimination  may  be  prevented  and  reasonable,  uniform,  and  stable  rates  be 
established. 

This  view  is  further  emphasized  by  the  following  resolutions,  adopted 
by  the  directors  of  the  United  States  Export  Association  January  3, 
1905: 

Resolvedf  That  in  the  opinion  of  this  association  the  bill  now  pending  in  Congress 
known  as  the  Cooper-Quarles  bill,  conferring  in  some  degree  rate-making  powers 
upon  the  Interstate  Commerce  Commission  and  making  its  findings  operative  until 
reversed  by  the  courts,  is  a  step  in  the  wrong  direction;  that  while  tne  Interstate 
Commerce  Commission  performs  a  useful  function  in  investigating  and  making  rec- 
ommendations, it  should  not  have  powers  equivalent  to  prosecutor,  judge,  and  jury 
combined;  that  to  make  its  findings  operative  until  reversed  by  the  courts  is  like 
hanging  a  man  and  trying  him  afterwards,  for  rates  are  so  related  that  one  affects  a 
thousand  or  a  million,  and  a  damage  thus  done  can  not  be  estimated  or  repaired. 

Resolved,  That  this  association  is  opposed  to  unjust  discrimination  in  any  form  in 
the  operation  of  our  public  highways,  but  a  reasonable  elasticity  in  their  operation 
is  necessary  in  order  to  market  our 'surplus  products  abroad,  and  that  to  deny  this 
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voaM  operate  to  the  detriment  of  our  producers,  mauufacturerB,  laborers,  and  the 
g^:oeral  public. 

lU<eoiiidj  That  the  courts  are  the  best  judges  of  what  constitutes  a  ''  square  deal," 
and  if  there  are  not  now  enough  to  give  prompt  decisions,  more  should  be  established 
*ju  that  end. 

Mr.  Chairman  and  gentlemen  of  your  committee,  there  are  a  few 
irreat  facts  that  are  not  generally  recognized.  Among  them  are,  first, 
that  all  combinations  and  consolidations  of  transportation  lines  in  this 
coontry  have  resulted  in  better  service  and  lower  rates.  This  is  illus- 
trated by  the  following  figures  from  the  United  States  Bureau  of  Sta- 
tb^tics.  1  have  the  figures  here  giving  the  average  receipts  per  ton- 
mile  of  leading  railroads  in  1870,  1880,  1890,  and  1902,  inclusive. 
This  shows  a  progressive  decline,  which  it  is  not  necessary  for  me  to 
^ve  in  detail,  but  the  decline  in  average  receipts  on  these  leading  rail- 
roads in  the  time  given  is  from  1.99  in  1870  to  0.75  in  1902;  that 
fci,  per  ton-mile. 

This  result  has  been  attained  largely  through  combinations  and  con- 
solidations, which,  contrary  to  the  impression  generally  entertained, 
have  not  resulted  in  abolishing  competition,  but  rather  in  economies 
of  operation  and  improvement  in  service,  accompanied  by  a  steady 
reduction  of  rates,  with  but  few  exceptions,  which  prove  the  rule. 
During  tJie  past  three  ^ears  rates  have  slightly  advanced,  owing  to  a 
much  greater  advance  m  labor  and  materials.  Railway  freight  rates 
in  the  United  States  are,  however,  less  than  one-half  those  of  other 
principal  countries.  Our  railroads  carry  our  chief  products  1,000 
miles  to  our  seaboard  for  less  than  the  railroads  of  other  countries 
charge  for  carrying  these  products  200  miles  inland  from  the  seacoast 
after  they  have  crossed  the  ocean.  And  the  railroad  rates  abroad  and 
in  the  United  States  have  been  graphically  illustrated  by  the  Philadel- 
phia museums  in  a  diagram  which  I  have  had  reproduced,  which  is 
attached  to  this  paper. 

Mr.  RiCHABDSON.  What  is  the  difiference  between  local  rates  in  this 
ooantry  and  in  England?    . 

Mr.  Thurber.  They  are  about  double  in  England  what  they  are 
here,  sir — our  local  rates. 

Mr.  Bagon.  Do  you  not  know  that  the  rates  in  England  include 
delivery  at  both  ends — teaming? 

Mr.  Thtjrber.  They  do  in  some  instances. 

Mr.  Richardson.  What  is  the  difference  between  the  profits  of  the 
local  rates  in  this  country  and  the  through  rates — ^the  long  haul  and 
the  short  haul? 

Mr.  Thxtbber.  As  to  the  profits? 

Mr.  Richardson.  Yes;  what  is  the  proportion;  what  is  the  difference? 

Mr.  Thubber.  That  I  don't  know;  but  my  impression  is 

Mr.  Richardson.  Is  it  not  five  times  as  great  m  local  rates  as  in  the 
through  rates? 

Mr.  Thubber.  I  do  not  chink  it  is  five  times  as  great,  but  I  think  it 
isereater. 

Sir.  Richardson.  Do  you  not  know  that  it  is  five  times  greater? 

Mr.  Thurber.  No;  that  does  not  come  under  my  observation. 

Mrr  LiAKAB.  Do  you  know  whether  the  capitalization  of  railroads  is 
under  Government  supervision  and  control  in  England? 

Mr.  Thurber.  No,  sir;  I  do  not  know;  but  they  are  capitalized 
nmch  higher  in  England;  the  cost  of  construction  in  England  is  much 
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{greater  than  in  the  United  States,  and  the  land  costs  them  more  than 
lere;  the  damages  are  much  greater  in  England.     The  capitalization 
in  England,  I  think,  is  more  than  double  what  it  is  in  the  United  States. 

Mr.  Lamar.  What  is  the  relation  of  capitalization  to  cost  in  Eng- 
land, if  you  know?    I  ask  for  information;  1  do  not  know  myself. 

Mr.  Thurber.  1  think  the  board  of  ti'ade,  a  department  of  the  Gov- 
ernment there,  has  a  very  general  supervision  over  capitalization,  as 
well  as  everything  else.  No  railroad  can  be  constructed  in  England 
unless  it  has  the  approval  of  the  board  of  trade,  and  second,  get  the 
authority  of  Parliament. 

Mr.  Richardson.  What  is  the  difference  between  the  classification 
of  this  country  and  England? 

Mr.  Thurber.  The  classification  of  freight?    I  don't  know. 

Mr.  Richardson.  You  don't  know  that? 

Mr.  Thurber.  No,  sir. 

Mr.  Richardson.  You  do  not  know  how  it  comes  in  as  to  classifi- 
cation in  this  country  and  in  England? 

Mr.  Thurber.  No,  sir;  I  do  not. 

Mr.  Sh'ackleford.  In  England  they  have  a  statutory  maximum 
rate,  do  they  not? 

Mr.  Thurber.  No,  sir;  I  think  not,  unless  it  is  in  the  charters  of 
the  various  railroads.  I  think  that  that  was  in  the  earlier  charters, 
from  what  I  have  read  and  studied,  that  the  earlier  charters  of  the 
railroads  all  imposed  maximum  rates. 

.  Mr.  Shackleford.  1  think  I  noticed  in  Mr.  Prouty's  testimony 
before  this  or  some  other  committee  that  he  stated  that  Parliament 
had  established  maximum  rates. 

Mr.  Thurber.  So  far  as  mv  knowledge  extends,  the  maximum  rates 
were,  in  the  beginning,  in  the  charters  of  the  roads,  and  they  have 
always  been  so  much  higher  than  those  rates  obtaining  in  actual  busi- 
ness that  had  no  bearing 

To  continue  along  the  line  I  was  on 

That  this  great  result  has  been  attained  by  free  and  unhampered 
American  railroad  men,  who  have  induced  investors  to  put  ten  thou- 
sand million  dollars  into  making  this  possible.  It  has  merged  the  fer- 
tile furrow  of  the  prairie  farm  in  the  closing  furrow  of  u>e  sea,  and 
made  myriad  acres  valuable  which  otherwise  would  be  valueless.  It 
has  made  us  the  leading  nation  of  the  world.  Are  the  men  who  have 
done  this  less  entitled  to  reward  than  those  who  invested  in  the  land 
and  waited  for  the  unearned  increment?  It  isn't  what  you  have  got, 
but  where  you  have  got  it,  that  constitutes  value,  and  this  applies  alike 
to  fields,  forests,  mines,  and  factories. 

Every  private  car  line  which  gives  its  owners  an  advantage  over 
the  average  shipper  should  be  absorbed  by  the  railroads,  just  as  the 
privately  owned  fast  freight  lines  were  absorbed. 

Every  terminal  railroad  which  gives  its  owners  a  like  advantage 
should  be  thus  absorbed. 

If  all  the  railroads  in  the  United  States  were  consolidated  into  one 
great  system  lender  corporate  management,  it  would  be  to  the  public 
advantage,  just  as  previous  consolidations  have  been..  It  would  not 
abrogate  competition,  for  the  great  competition  is  that  of  sections, 
Stat^,  and  nations.  If  a  manufacturer  in  one  State  wants  to  bid  on  a 
contract  in  another  State,  where  a  low  commodity  rate  would  get  the 
business  and  keep  his  works  running,  and  a  railroad  has  empty  cars 
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;ring  that  way,  it  shoald  be  allowed  to  make  a  special  rate,  provided 
T'iit  rate  is  open  to  all  manufacturers  on  equal  terms.  If  an  exporter 
'^  :«ell  a  cargo  of  wheat  in  Europe  in  competition  with  Argentina, 
:f  he  can  get  a  special  rate  at  a  minute's  notice,  and  the  railroad  can 
iQtke  the  oeal  possible,  it  should  be  allowed  to  do  so. 

The  pate  there  is  a  very  important  consideration.  In  the  great 
n^Drements  in  trade  to-day  the  bargains  are  made  largeljr  bj'^  telegraph. 
It  requires  instant  decision.  An  importer  abroad  will  cable  to  his 
<t)rrespondent  here  an  offer.  Whether  that  offer  can  be  accepted 
4f'peDas  upon  the  rate  of  freight.  The  correspondent  in  this  country 
*ili  go  to  the  proper  railroad  man  and  if  that  can  be  decided  right  off, 
without  any  regulations  and  laws  to  interfere,  it  is  greatly  to  the  inter- 
fet  of  this  country.  For  the  last  five  years  my  study  of  this  question 
hi8  been  very  largely  in  creating  foreign  markets  abroad,  widening 
the  markets  for  American  products.  1  nave  seen  the  absolute  neces- 
»itT  for  an  absolute  reciprocity  in  that  business,  and  1  believe  that 
there  should  be,  in  whatever  legislation  may  be  enacted  in  regard  to 
the  control  of  rates,  some  provision  which  would,  so  far  as  our  export 
tilde  is  concerned,  give  a  greater  reciprocity  so  far  as  our  domestic 
trade  is  concerned.  It  is  an  absolute  requisite.  All  questions  of  ship- 
ping, and  the  ocean  rates,  come  in.  But  it  is  all  summed  up  in  the 
total  which  enables  the  trade  to  be  made,  and  it  all  ha&  to  be  made,  by 
telegraph. 

Mr.  Adamson.  Do  you  recommend  any  legislation  at  all,  or  do  you 
bold  that  it  is  unnecessary  to  have  any  ? 

Mr.  TnuRBER.  I  think,  so  far  as  the  present  situation  is  con- 
^i^rned,  that  if  you  will  create  another  court  which  will  enable  speedy 
'i'^L^ioDs  to  be  made  in  all  controversies  that  arise  between  shippers 
sind  carriers,  and  vou  will  give  the  railroads  the  right  to  make  reason- 
i'Je  ^reements  \)etween  themselves,  subject  to  the  approval  of  the 
Interijtate  CJommerce  Commission 

Mr.  Adamson.  You  want  a  pooling  clause? 

Mr.  Thurber.  Yes,  sir;  because  that  is  absolutely  necessary  to  pre- 
'^nt  these  unjust  discriminations.  I  formerly  was  in  favor  of  the 
prohibition  of  pooling.  I  did  all  I  could  with  the  commerce  of  this 
">untiT  to  prohibit  pooling,  because  we  felt  that  it  was  likely  to 
^Milt,  if  the  railroads  had  that  power,  in  exorbitant  rates  for  trans- 
portation; but  the  experience  of  twelve  years  has  shown  me  that  there 
'^s  no  danger  of  unjust  rates,  and  there  was  great  danger  of  unjust 
'iHTiminations;  and  the  prevention  of  pooling,  the  making  of  agree- 
^jfnU  between  railroads  allowed  the  unscrupulous  element  in  railroad 
pianagement  to  sand  bag  the  honest  element  in  railroad  management 
itto making  these  unjust  discriminations,  and  Mr.  Reagan  wrote  a  letter, 
vhu'h  was  submitted  here  to  Congress,  in  which  he  stated  that  subject 
^'  ivasonable  control  by  the  Interstate  Commerce  Commission  he 
*^<>a{rht  such  agreements  should  be  allowed,  and  he  wrote  to  me  to  the 
-f»*ct  that  he  agreed  with  me  in  my  conclusions  that  the  law  had 

pirated  differently  from  what  he  thought  it  would  when  it  was 
'^cacted. 

Mr.  Bacon.  I  would  like  to  ask  one  question,  whether  Mr.  Thurber 
^*  not  aware  that  when  pooling  was  in  operation  very  extensively  in 

j'^s  country  it  failed  to  prevent  discrimination,  from  the  fact  that 
{""jling  arrangements  were  temporary  and  limited  to  a  certain  time, 
ud  every  railroad  was  striving  to  secure  the  advantage,  so  that  upon 
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the  renewal  of  pooling  arrangements  it  could  acquire  a  larger  per- 
centage of  the  rate,  and  therefore  the  efforts  of  each  railroad  were 
bent  to  the  end  of  increasing  their  percentage,  so  as  to  make  a  better 
arrangement  upon  the  renewal  of  the  pooling  contmct 

Mr.  Thurber.  I  will  say  in  answer  to  Mr.  Bacon's  question  that 
Mr.  Albert  Fink,  one  of  the  ablest  railroad  men  in  this  country,  con- 
sidered that  it  was  impossible  to  stop  unjust  disciiminations,  or  to 
minimize  them,  unless  the  railroads  had  tne  right  to  enforce  their 
agreements  upon  each  other — in  other  words,  the  same  right  that  all 
other  corporations  or  other  individuals  have. 

Mr.  Bacx)N.  That  does  not  answer  my  question.  What  I  want  you 
to  state  is  if  you  do  not  know  that  discriminations  were  actually  made 
under  pooling  contracts,  during  their  continuance? 

Mr.  Thurber.  I  think  that  it  was  greatly  minimized.  1  do  not 
think  that  it  was  stopped  entirely. 

The  Chairman.  There  never  has  been  a  time  when  a  pooling  con- 
tract could  be  enforced  in  the  courts.  They  were  always  contrary  to 
the  common  law,  and  never  have  been  enforced  by  the  courts. 

Mr.  Thurber.  I  do  not  know  as  to  being  contrary  to  the  common 
law,  but  I  do  know  that  when  the  trunk  lines  were  upheld,  and  Mr. 
Fink  was  commissioner,  it  resulted  in  fair  rates  and  greater  stability 
than  after  that  commission  was  pronounced  illegal. 

The  Chairman.  But  the  enforcement  of  those  contracts  was  depend- 
ent entirely  upon  the  integrity  of  the  parties  and  not  at  all  upon  fear 
of  the  opei"ation  of  the  courts. 

Mr.  l^URBER.  That  is  my  impression. 

Mr.  Bacon.  May  I  say  a  word? 

The  Chairman.  After  Mr.  Thurber  has  answered* 

Mr.  Thurber.  Certainly. 

Mr.  Bacon.  I  want  to  say  that  while  they  were  subject  to  the  integ- 
rity of  the  parties  they  were  very  largely  observed  by  them,  but  that 
whether  or  not,  even  though  they  were  legally  binding,  the  same 
inducement  would  remain  for  a  poor  road  getting  a  larger  part  of  the 
traffic  than  its  percentage  in  order  to  get  a  higher  percentage  in  the 
next  contract,  and  I  will  say  that  I  havenad  repeatea  offers  of  rebates 
from  different  roads  on  traffic  that  was  comprised  in  the  pools  years  ago. 

Mr.  Thurber.  I  see  that  your  time  is  very  short  now,  Mr.  Chair- 
man, and  I  will  abbreviate  my  remarks.  It  is  this  freedom  which  has 
reduced  our  mtes  in  this  country  to  one-half  those  of  other  countries, 
and  we  should  not  put  our  railroads  in  official  clamps  which  would 
prevent  this. 

There  is  a  broad  distinction,  however,  between  rate-making  and 
preventing  unjust  discriminations.  We  need  the  Interstate  Commerce 
Commission  to  police  the  latter,  but  it  should  not  be  the  judge  of  the 
former.  I  think  that  the  rest  of  what  I  had  to  say  has  been  practically 
covered  here. 

Mr.  Adamson.  Do  you  not  think  that  the  prevention  of  discrimi- 
nation should  be  the  limit  of  Federal  interference t 

Mr.  Thurber.  Yes,  sir;  I  do. 

Mr.  Richardson.  How  would  you  enforce  the  power  to  prevent 
the  discrimination? 

Mr.  Thurber.  I  would  have  the  Interstate  Commerce  Commission 
as  a  prosecuting  body,  and  I  would  have  the  courts  as  judges  of  what 
was  ]ust  and  what  was  unjust,  and  what  in  accordance  with  the  law; 
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Mr.  Lamar.  Are  you  acquainted  with  the  President's  views  on  this 
matter!? 

Mr.  Thurber.  I  can  not  say  that  1  am. 

Mr.  Lamar.  You  read  his  message  to  Congress? 

Mr.  Thurber.  Yes,  sir. 

Mr.  La^iar.  You  understand  from  that  that  he  recommends  that 
the  commission  shall  have  the  power,  not  exactly  for  original  rate- 
iiaking — rate-making  in  genei*al — but  that  they  may  have  the  power 
N»  i-orrect  aji  unjust  rate  and  put  the  corrected  rate  in  effect  at  once, 
»Q^'ject  to  the  action  of  the  courts? 

Mr.  Thurber.  Yes,  sir;  I  think  he  has  imbibed  Mr.  Bacon's  views. 

Mr.  TjAmar.  Yes.  x  ou  do  not  think,  then,  that  he  is  safe  and  sound 
»nthat} 

Mr.  Thurber.  I  think  that  he  is  one  of  the  most  honest  and  well- 
9)f&ning  men  in  the  world,  but  he  is  just  as  liable  to  be  mistaken  as 
iDvbody  else,  and  just  as  liable  to  error,  because  of  not  knowing  about 
the  subject  under  consideration. 

Mr.  Stevens.  I  think  the  committee  would  like  to  have  you  and 
your  association  identified,  and  I  would  like  to  know  if  you  are  the 
same  person  and  if  the  United  States  Export  Association  is  the  same 
lody,  which  received  funds  from  Gen.  Leonard  Wood  when  he  was 
governor-general  of  Cuba,  and  from  Mr.  Havemeyer,  of  the  sugar 
trust,  on  uiis  so-called  reciprocity  treaty  ? 

Mr.  Thurber.  The  bureau  did  receive  money  for  the  purpose  of 
endeavoring  to  get  a  reciprocity  treaty  between  Cuba  and  the  United 
States. 

ilr.  Stevens.  What  I  wanted  to  know  is  whether  you  are  the  same 
p^T^on  as  the  Mr.  Thurber  who  was  then  connected  with  that? 

Mr.  Thurber.  I  am. 

Mr.  Stevens.  And  whether  this  association  is  the  same  association 
te  endeavored  to  get  funds  from  General  Wood  and  Mr.  Havemeyer? 

Mr.  Thurber.  It  is;  yes,  sir. 

Mr.  Bacon.  I  would  Hke  to  ask  one  question,  and  that  is,  in  view  of 
tbe  fact  that  you  have  appeared  at  several  of  the  commercial  conven- 
i\^*r\ii  in  opposition  to  this  legislation — I  wish  to  make  this  inquiry  for 
ti.e  information  of  the  committee— whether  you  have  received,  are 
>ceiving,  or  expect  to  receive  compensation  from  any  of  the  corpora- 
lions  for  that  service? 

Mr.  Thurber.  No,  sir;  I  do  not. 

Mr.  Bacon.  That  is  all. 

Mr.  TowNSEND.  Is  this  gentleman  going  to  be  here  after  to-day  I 

The  Chairman.  Do  you  desire  to  ask  him  any  questions? 
Mr.  TowNSEND.  Yes,  I  want  to,  very  much. 

The  Chairman.  Mr.  Thurber,  can  you  appear  before  the  committee 
•B  Friday  ? 
Mr.  Thurber.  I  can  if  it  is  desired. 
The  Chairman.  1  wish  you  would. 
Thereupon  the  committee  adjourned  until  to-morrow,  Thursday,  at 

|0.3<)  o'clock  a.  m. 

[Mr.  Chairman.  I  wish  to  correct  my  statement  of  Wednesday,  to 

phich  you  called  my  attention,  in  regard  to  the  matter  of  stating  that 

p  Hon.  John  H.  Keagan  was  ''the  father"  of  the  present  interstate- 

pinimerce  bill.     Mr.  Reagan  was  perhaps  the  most  prominent  advocate 

p  legislation  for  the  regulation  of  railways  at  that  time,  in  which  I 
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supported  him;  but  you  are  correct  in  stating  that  he  was  not  the 
author  of  the  present  interstate-commerce  law,  and  I  think  thf^t  both 
Mr.  Reagan  and  mvself  at  that  time  were  very  much  in  the  position 
of  Mr.  Bacon  at  tte  present  time,  namely,  that  we  felt  something 
ought  to  be  done,  but  we  were  not  exactly  sure  as  to  how  it  should  be 
done  and  to  what  extent  it  should  be  done. 

I  would  ask  that  the  words  "its  father"  be  omitted  from  the  first 
page  of  my  statement  submitted  to  your  committee  on  Wednesda}' 
(see  copy  herewith).  I  also  wish  to  answer  more  fullf^  one  of  the 
questions  which  was  asked  me  on  Wednesday. 

Mr.  Stevens,  of  your  committee,  just  at  the  close  of  the  hearing 
asked  me  whether  I  was  the  Thurber  who  was  connected  with  tlie 
agitation  for  the  Cuban  reciprocity  treaty,  and  as  this  may  have  a 
bearing  on  Mr.  Stevens's  (and  possibly  others)  opinion  of  my  view  of 
the  bill  now  under  consideration,  I  wish  to  answer  his  question  more 
fully  than  is  possible  by  yes  or  no,  viz:  The  Cuban  chambers  of  com- 
merce sent  a  committee  here  to  try  and  get  a  reciprocity  treaty  which 
would  admit  their  products  into  the  United  States  and  our  products 
into  Cuba. 

They  came  to  me  as  president  of  the  United  States  Export  Associa- 
tion for  advice  and  help.  I  told  them  to  put  the  facts  before  the 
American  people  and  I  thought  they  could  get  it.  They  didn't  know 
how  to  do  it  and  hadn't  means  to  do  it,  yet  they  were  paying  to  the 
United  States  insular  government  a  million  and  a  quarter  dollars  a 
month  in  duties  on  imports  into  (Juba,  which  was  being  expended  for 
police,  sanitation,  education,  etc.  I  told  them  that  if  they  could  get 
an  infinitesimal  part  of  this  appropriated  for  publicity,  it  would  help 
Cuba  and  help  American  proaucers.  Through  General  Wood  they 
got  about  one-tenth  of  1  per  cent  of  a  single  year's  duties,  or  $12,5(m), 
appropriated  for  that  purpose.  Then  they  couldn't  get  any  more  and 
were  short,  and  I  ^ot  Mr.  Havemeyer  to  contribute  $2,500  more  for 
this  purpose.  This  money  was  expended  in  printing,  postage,  and 
clerk  hire. 

I  told  the  whole  story  to  the  Senate  Committee  on  Cuban  Affairs, 
and  the  beet-sugar  interests,  which  were  opposing  the  treaty,  sought 
to  make  it  appear  that  something  improper  had  been  done. 

If  it  is  wrong  to  try  and  widen  our  markets  for  all  American  prod- 
ucts, I  was  wrong  in  doing  so.  If  it  was  commendable,  I  am  entitled 
to  credit.    At  any  rate,  I  aid  what  I  thought  was  right  for  the  greatest 

food  of  the  greatest  number,  and  those  who  know  me  will  testify  that 
always  do  this;  and  that  is  my  position  on  the  bill  under  considera- 
tion, which  I  believe  in  its  present  form  would  be  against  the  interest 
of  the  producers  and  shippers  of  the  United  States. 


Thursday,  January  IS^  1905. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  W.  P.  Hepburn  in 
the  chair. 

Mr.  Davey.  I  desire  to  move  that  the  hearings  in  regard  to  all  the 
bills  relating  to  the  increase  of  the  power  of  the  Interstate  Commerce 
Commission  be  considered  as  closed  January  23,  and  that  the  committee 
proceed  to  consider  on  January  24  the  diflerent  bills  before  tiiem. 
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The  Chairman.  That  is  inopportune  now.  It  would  be  proper  to 
consider  a  matter  of  that  kind  in  executive  session.  Later  on  we  will 
tike  that  up. 

Mr.  Spencer,  will  you  proceed,  if  you  please. 

STATEMEITT    OP    MB.   SAMUEL   8PEHCEE,   PEESIDENT    OF    THE 

SOTFTHEBir  BAILWAT  COMFANT. 

Mr.  Cbairnoian  and  gentlemen,  before  going  into  the  matter  before 
u»,  I  may  say  that  it  is  not  my  purpose  to  discuss  the  subject  in  its 
entirety  because  it  would  be  impossiole  within  the  limit  of  time  that  is 
now  before  us. 

I  am  here  representing,  of  course,  among  others,  the  Southern  Bail- 
way  Company,  of  which  I  am  the  executive;  but  not  that  company 
ak>ne.  As  may  not  be  known  to  the  members  of  the  committee,  dur- 
ing the  winter  I  am  resident  in  Washington,  where  our  chief  operating 
otSces  are,  and,  growing  out  of  that  fact,  several  of  the  other  railroads 
of  the  United  States,  with  some  of  which  I  am  connected,  have  asked 
me,  after  consultation,  to  do  what  I  now  propose.  Therefore  it  is  not 
one  railroad^s  representation  that  I  propose  to  make,  per  is  it  the  par- 
ticular claim  of  any  railroad  or  group  of  railroads.  I  have  preferred, 
so  far  as  I  have  anything  to  say  to  the  committee,  to  put  it  upon  the 
^ound  of  a  broad,  open,  and,  I  hope,  a  fair  discussion  of  the  princi- 
ples involved  in  the  question  which  the  committee  is  considering. 

To  the  present  status  we  need  devote  very  little  attention.  The 
Commission  has  had  eighteen  years  of  service  and  experience.  It  Is  a 
well-known  fact  that  important  results  have  been  accomplished  within 
that  time  through  the  law  and  by  the  Commission,  and  I  want  to 
emphasize  the  fact  that  that  condition  is  recognizea  by  the  railway 
companies.  The  great,  the  very  great,  abuses  and  irregularities  at 
which  the  act  was  originally  aimed  have  largely  been  eliminated.  The 
rebate,  the  secret  contract,  the  discriminatory  devices  of  various  kinds 
were  the  rule  instead  of  the  exception  in  those  days.  Now  the  reverse 
is  the  case. 

The  Commission  itself  beai*s  testimony  that  rates  are  substantially 
maintained.  The  law  has  been  strengthened  from  time  to  time  in  order 
to  enable  the  Commission  and  the  courts  to  proceed  more  promptly, 
more  eflBciently,  by  more  direct  methods,  to  deal  with  these  questions, 
and  there  is  a  large  power  now  lodged  in  the  hands  of  the  Commission 
for  the  remedy  of  those  offenses  which  are  regarded  as  the  worst,  and 
which  were  so  prevalent,  and  which  led  logically  to  the  numerous  com- 
plaints which  were  then  made  before  the  Congress  or  before  the  public 
or  before  the  Commission. 

I  want  to  say  emphatically,  for  a  very  large  proportion  of  the  rail- 
roads of  this  country — a  very  much  larger  proportion  than  I  have  any 
■iirect  right  to  speak  for,  but  I  say  it  unhesitatingly — that  there  is  no 
<iifference  of  opinion  between  the  railroads,  the  country,  the  Congress, 
and  the  President  on  the  subject  that  rebates  are  wrong;  that  they  must 
'rrf».«*topped;  that  secret  and  discriminator}^  devices  of  all  kindis  must 
meet  with  the  same  fate,  and,  to  use  the  President's  own  expression: 
"The  highways  of  transportation  must  be  kept  open  to  all  upon  egual 
tfrms-''  On  that  basis  the  railway  companies  are  ready  ana  anxious 
to  aid  and  cooperate. 

I  might  add,  while  I  would  not  suggest,  and  do  not  think  that  any 
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additional  legislation  is  required  to  strengthen  the  hands  of  the  Conn- 
mission  in  onier  to  proceed  against  that  particular  class  of  abuses, 
that  if  such  legislation  does  appear  to  the  country,  to  your  committee, 
and  to  Congress  to  be  necessary  the  milways  will  certainly  stand — ancl 
I  have  no  hesitation  in  saying  so — in  a  position  of  cooperation  and  aid 
toward  that  end.  That  particular  phase  of  regulation  of  railways  ha,^^j 
already  been  pronounced  by  the  Commission  as  fully  covered  b^- 
existing  statutes.  It  becomes  a  question  of  the  enforcement  of  the 
law. 

The  question  before  vou,  however,  as  I  understand  it,  is  not  of  that 
character,  and  I  have  alluded  to  it  merely  to  emphasize  the  views  whiclv 
I  have  expressed  on  behalf  of  the  railways,  and  for  a  reason  which  will 
come  later  in  what  I  may  have  to  say  in  connection  with  the  proiK)si- 
tion  which  is  before  you  to  give  the  Commission  power  to  name  a  rate, 
after  hearing  and  complaint,  which  it  has  been  claimed  will  be  a  means 
of  stopping  rebates  and  irregularities.  That  I  have  no  hesitation  in 
denying,  and  I  will  treat  it  further  as  we  go  into  that  branch  of  the 
subject. 

Now,  in  a  general  way,  first,  is  there  a  necessity  for  such  legislation  ? 
Let  us  review  the  situation  as  it  has  developed  for  the  last  eighteen 
years.  Without  burdening  you  with  figures  or  occupying  your  time 
with  elaborate  statements,  summed  up,  that  situation  is  this:  About 
90  per  cent  of  all  the  claims  or  questions  of  various  kinds  which  have 
been  presented  to  the  Commission  during  that  period  have  been 
adjusted  without  even  formal  hearings  and  decisions  upon  the  part  of 
the  Commission.  That  certainly  does  not  indicate  either  a  defiant  or 
a  noncooperative  position  upon  the  part  of  the  carriers  of  this  country. 
Of  the  remaining  10  per  cent,  scarcely  2  per  cent  have  been  the  8ut>- 
ject  of  litigation.  That  is  to  say,  90  per  cent  have  been  disposed  of 
without  formal  hearings  or  decisions  upon  the  part  of  the  Commission ; 
10  per  cent  have  been  the  subject  of  formal  hearings  and  decisions 
upon  the  part  of  the  Commission,  and  less  than  one-fifth  out  of  that 
10  per  cent — namely,  2  per  cent  of  the  total — have  been  the  subject  of 
litigation  under  the  decisions  of  the  Commission  growing  out  of  mat- 
ters covered  by  the  interstate  commerce  act.  That  is  for  the  period 
of  eighteen  years. 

Reducing  the  suits  to  figures,  there  have  been  within  that  period  but 
43  suits  out  of  194  cases  which  were  decided  against  the  railroads. 
The  railroads  acquiesced  in  four-fifths  of  those  formal  decisions,  cover- 
ing only  10  per  cent  of  the  total  which  were  made  by  the  Commission. 

The  litigation  was  upon  43  cases.  Those  cases  grew  out  of  various 
questions,  but,  as  we  are  discussing  the  question  of  rates,  I  may  say 
that  out  of  the  43  which  went  to  litigation  26  related  to  rates.  In 
22  out  of  the  25  the  decision  of  the  Commission  was  reversed  by  the 
courts.  One  case  out  of  the  25  was  afiSrmed  absolutely  by  the  courts, 
and  two  were  partially  confirmed  and  partially  reversed. 

Now,  looking  at  general  results,  I  ask  what  condition  of  affairs  does 
this  indicate  in  respect  to  the  multitudinous  rates  over  this  country  for 
eighteen  years,  with  now  210,000  miles  of  railroad,  and  at  the  begin- 
ning of  that  period  135,000  miles  of  railroad,  covering  a  country  from 
the  Atlantic  to  the  Pacific  and  from  the  Lakes  to  the  Gulf.  Does  the 
fact  that  a  total  of  43  cases  of  litigation  have  arisen,  and  that  25  cases 
have  arisen  with  respect  to  rates,  indicate  that  there  is  a  necessity  for 
legislation  in  respect  to  the  regulation  of  those  rates,  when  90  per 
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cent,  if  you  will  allow  me  to  Repeat,  of  all  the  questions  that  have 
arisen  have  been  disposed  of  without  even  a  hearing  by  the  Commis- 
sion, and  four-fifths  of  those  on  which  they  have  rendered  a  decision 
have  not  required  litigation  in  the  judgment  of  either  the  railroads  or 
the  Commission,  and  the  remaining  one-fifth  of  10  per  cent,  namely  2 
per  cent  of  the  total  complaints,  have  ^one  to  litigation? 

I  shall  not  comment  further  upon  the  fact  of  how  successful  that 
litigation  was,  because  it  might  nave  various  causes.  Certainly  I  do 
not  mean  to  suggest  to  this  committee  anv  cause  which  is  disrespect- 
ful or  derogatory  to  that  Commission.  'The  Commission  in  its  per- 
sonality is  certainly  entitled  to  the  respect  of  this  country  and 
ourselves.  In  its  legal  i)osition  as  a  tribunal  of  this  country  it  has, 
and  is  entitled  to  the  respect,  cooperation,  and  aid  of  the  railway 
interests  in  the  carrying  out  of  those  purposes  for  which  it  was  ap- 
pointed, and  those  purposes  were  very  important  and  the  results  have 
been  very  large. 

I  will  come  now  specifically  to  the  bills  which  are  now  before  you, 
or,  rather,  to  the  bill,  oecause  I  shall  address  myself  only  to  one,  namely, 
the  Cooper  bill,  which  is  before  you;  and  I  shall  not  undertake  in  this 
limited  time  to  discuss  more  than  one  phase  of  that,  namely,  the 
power  which  it  proposes  to  confer  upon  the  Commission,  after  hearing 
and  complaint,  and  the  decision  upon  its  part  that  an  existing  rate  is 
unreasonable,  to  substitute  a  rate  therefor,  to  put  it  into  effect  at  a 
fixed  time,  and  the  provision  that  it  shall  remain  in  effect  thereafter, 
subject  only,  on  the  one  hand,  to  change  by  the  Commission  in  future, 
in  the  exercise  of  similar  power,  or,  upon  the  other  hand,  of  appeal  to 
the  Unitgd  States  courts  upon  the  part  of  the  railways,  to  set  that  rate 
aside;  the  rate,  however,  remaining  in  effect  pending  such  appeal  to 
the  courts. 

Various  advantages  and  reasons  have  been  assigned  for  the  passage 
of  such  an  act  conferring  such  powers.  They  are,  first,  that  it  would 
be  merely  restoring  a  power  which  the  Commission  substantially  for 
ten  years  has  exercised.  That  has  been  repeatedly  stated,  ofScially 
and  unofficially,  directly  and  indirectly,  and  probably  as  often  contra- 
dicted. Exactly  what  is  meant  by  the  denial  I  hope  to  make  clearer  to 
you.  What  is  meant,  exactly,  by  the  assertion  that  they  did  exercise 
such  power,  1  must  confess  that  I  am  at  a  loss  to  understand.  Cer- 
tainly in  the  very  first  report  to  the  Interstate  Commerce  Commission 
the  chairman  of  the  Commission  distinctly  stated  in  words  that  the 
Commission  had  no  such  power.  It  was  reiterated  by  Commissioner 
Sc^hoonmaker,  and  the  citations  which  have  been  made  as  to  the  specific 
cases  in  which  they  exercised  that  power,  I  must  be  pardoned  for  say- 
ing, do  not  cover  the  case.  There  is  abundant  proof  of  record,  to 
which  I  can  refer  you  (but  for  the  time  I  shall  not  ao  it,  simply  leaving 
it  with  you,  if  you  desire),  that  it  was  claimed  and  asserted,  not  only  by 
members  of  the  Commission  itself,  but  by  lawyers,  counsel  for  the 
railways,  counsel  for  others,  that  the  law  aid  not  give  any  such  power 
to  the  Commission.  When  the  question  came  to  oe  reviewed  by  the 
courts,  the  courts  were  emphatic  in  stating  that  the  power  was  never 
there.  It  is  possibly  useless  for  me  to  elabomte  that  any  further. 
The  authorities  are  there,  and  they  can  be  given  at  any  moment  that 
you  want  them. 

I  come  now  to  what  I  consider  the  only  possible  basis  which  could 
be  made  for  the  claim  that  the  Commission  once,  and  for  ten  years. 
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sabstantially  exercised  that  power,  namely,  the  cases  which  it  decided 
during  that  period  which  aid  affect'  rates  and  did  result  in  several 
cases  in  their  being  changed  as  directed  by  the  Commission.  I  can 
cite  you  a  case,  or  numerous  cases,  since  1897,  where  precisely  the 
same  thing  has  happened.  The  exercise  of  it  at  that  time,  or  what  is 
called  the  exercise  of  it  at  that  time,  was  simply  this:  That  the  Com- 
mission took  up  those  cases,  investigated  them,  rendered  a  decision, 
and  that  decision  in  many  cases  was  acquiesced  in.  The  railroads  did 
not  contest  the  case.  There  is  authority  in  the  utterances  of  Judge 
(afterwards  Justice)  Jackson  to  the  effect  that  in  that  respect  the  Com- 
mission occupied  the  position  of  a  genei-al  referee  for  all  the  circuit 
courts  of  the  United  States  in  respect  to  such  cases.  Now,  we  all 
know,  whether  lawyers  or  not,  that  the  decision  of  a  referee  f re- 
quentljr  decides  the  case;  that  is,  it  is  acquiesced  in  without  further 
litigation.  That  is  the  history  of  those  cases  in  which  it  has  been 
claimed  the  Commission  exercised  the  power  of  making  rates. ' 

The  record  of  the  last  five  years  will  show  that  there  are  numerous 
similar  cases.  In  1897  the  decision  was  finally  reached  by  the  courts 
which  it  was  claimed  cut  off  a  power  of  the  Commission  which  it  pre- 
viously had.  The  reason  that  it  arose  was  that  the  Commission  under- 
took to  name  and  to  put  into  effect  what  it  regarded  as  reasonable 
rates  in  contradistinction  to  what  it  claimed  were  unreasonable  rates 
as  fixed  by  the  carriers,  and  it  reached  that  famous  case,  the  Maximum 
rate  case,  one  of  such  magnitude  and  such  importance  that  in  mere 
self-preservation  the  numerous  railroads  against  which  it  was  aimed — 
for  it  was  not  one — had  no  alternative  but  to  test  that  question.  What 
the  result  of  that  test  was  we  all  know.  It  was  not  a  cutting; off  from 
the  Commission  of  any  power  which  it  had  previously  possessed.  It 
was  simply  invoking  the  powers  of  the  courts  to  prevent  the  exercise 
of  what  would  have  been  a  very  disastrous  action  upon  the  part  of  the 
Commission  under  a  power  which  it  never  possessed. 

It  has  also  been  claimed — it  is  difficult  to  conceive  that  it  is  serious — 
that  this  power  would  be  a  weapon  in  the  hands  of  the  Commission  to 
prevent  rebates.  This  is  what  I  alluded  to  at  the  beginning.  A  very 
few  words  should  dispose  of  it.  A  rate  fixed  by  the  Commission  can 
be  rebated  and  evaded  as  easily  as  any  other.  Therefore  it  would  not 
put  a  stop  to  that. 

The  claim  has  been  made,  I  believe  not  oflScially,  that  with  that 
power  in  the  hands  of  the  Commission  it  would  act  as  a  deterrent  in 
the  matter  of  secret  rebating  or  other  devices  for  evading  the  tariff 
rates.  That  could  scarcely  be  considered  a  serious  claim.  If  it  should 
answer  as  such  a  weapon,  the  effect  of  the  use  of  that  weapon  would 
simply  be  to  punish  not  the  guilty  party  who  evaded  the  rate,  because 
he  was  alread}^  accepting  less,  but  to  punish  every  innocent  party  that 
had  obeyed  the  law  and  not  evaded  the  rate;  that  is  to  sa5%  if  becAuse 
there  was  to  be  a  rebate  the  Commission  might  put  all  rat>BS  down  to 
certain  figures  those  who  had  not  put  the  rates  down  would  be  the  suf- 
ferers, because  the  party  that  had  put  the  rate  down,  as  I  say,  had 
already  been  accepting  the  lower  rat^,  and  therefore  would  suflFer  no 
punishment  under  the  use  of  this  particular  weapon.  Therefore  it 
would  be  a  weapon  to  punish  the  innocent  and  not  to  punish  the  guilty. 
If  it  is  not  to  be  used,  it  ought  not  to  exist  at  all  for  that  purpose. 

Probably  the  most  important  claim  in  the  whole  situation  is  that 
such  a  power  would  enable  the  Commission  to  prevent  discriminations 
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between  localities.  It  is  needless  for  me  to  say  to  this  committee  that 
the  matter  of  adjusting  rates  between  different  localities — commercial, 
naoo&ctarin^,  mining,  and  agricultural — is  an  extremely  intricate  and 
difficult  question  in  any  section  of  the  country.  It  has  been  found 
exceedingly  difficult  within  the  State  borders  where  such  questions 
hive  arisen.  To  apply  it  to  the  whole  Dnited  States  of  course  broad- 
ens it  out  enormously.  It  is  a  question  of  deciding  between  ports, 
ieciding  between  distributing  centers  and  jobbing  centers,  between 
mauofacturin^  centers,  between  mining  centers,  between  agricultural 
iDd  forest  regions. 

It  is  impossible  to  say,  it  is  impossible  even  to  estimate  the  enormous 
variety  of  questions  that  must  arise  in  that  connection,  and  therefore 
the  question  presents  itself  as  to  what  is  the  best  way  to  deal  with  it 
The  rates  of  this  country — the  relative  rates,  I  mean,  and  I  am  speak- 
ing of  relative  rates  alone — have  already  been  adjusted  in  a  certain 
sense.  That  adjustment  is  the  result  of  long  experience,  long  and 
sometimes  bitter  competition,  not  only  between  the  carriers  themselves, 
Hut  between  communities,  because  the  carrier  is  invariably  appealed  to 
if  one  community  feels  that  it  can  not  put  its  i)roduct,  whatever  it  maj 
be,  into  some  distant  market  which  it  thinks  it  ought  to  reach.  It  is. 
pot  alone  a  question  of  carriers'  rates.  It  is  a  question  of  prices.  It 
is  a  question  of  quality  of  goods.  It  is  a  question  of  every  item  that 
enters  into  the  problem  as  to  whether  a  given  article  can  be  marketed 
at  a  given  place  or  not.  To  argue  that  would  be  endless.  But  the 
r^ult  is  that  it  has  settled  down  to  a  measurable,  fixed  condition  of 
affairs*  It  can  never  be  absolutely  fixed,  because  the  affairs  of  com- 
merce fluctuate  always  to  an  extent  that  prevents  absolute  stability. 
If  absolute  stability  snould  exist  there  would  be  absolute  stagnation  m 
commerce. 

Let  as  see  what  the  result  of  this  question  of  discriminations 
between  localities  has  been  for  eighteen  years  since  the  passage  of  the 
interstate-commerce  act.  The  facts,  as  recorded  in  the  Interstate 
Omimerce  Commission's  reports  ana  the  experience  of  the  Commis- 
''ion,  are  these,  and  this  comes  from  the  (Commission.  I  have  stated 
what  all  of  the  litigation  was,  namely,  that  there  were  43  cases  of  all 
kinds  of  lit^tion  m  eighteen  yeai*s;  there  were  25  cases  of  litigation 
on  rates.  ¥ot  the  ten  years  prior  to  1901  the  Commission  sustained 
SI  cases  of  discriminations  between  localities.  (See  Senate  Doc.  319.) 
I  use  the  ten  years  prior  to  1900  because  they  happen  to  have  been 
srroaped  by  the  Commission  itself.  This  shows  only  an  average  of  3 
cases  per  annum,  and  of  these  31  cases  only  1  case  of  discrimination 
between  localities  was  sustained  by  the  courts. 

Now,  admitting — and  that  is  all  I  propose  to  argue  before  you  gen- 
tlemen— admitting  that  the  adjustment  of  rates  between  localities 
involving  over  200,000  miles  of  railroad  and  45  States  is  intricate, 
eoormoos — so  enormous  as  to  be  scarcely  within  the  range  of  contem- 
pktion  of  any  statement  that  could  be  made  about  it — if  that  is  the 
case,  does  the  result  of  31  cases  going  into  court  in  ten  years  indicate 
that  there  is  a  necessity  for  giving  to  another  authority  than  that 
which  now  has  it  the  power  to  name  the  rates  between  those  localities? 

There  is  a  feature  of  that  which  is  the  Commission's  affair,  of 
crmrne,  and  not  ours,  but  the  Commission  would  be  overwhelmed 
with  applications  for  relief  from  discrimination.  I  think  the  town 
or  the  district  or  the  section  in  this  country  of  any  importance  which 

H.  Doc.  422,  6S-3 7 
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does  not  feel  in  some  form  or  other  that  it  is  discriminated  against  is 
very  rare. 

l^be  adjustment  between  those  localities  is  made  by  competition 
between  railroads,  some  of  which  reach  one  locality  and  some  another, 
and  a  decision  is  obliged  to  be  reached  from  a  commercial  standpoint. 
It  might  be  entirely  different  if  all  of  these  conmiunities,  or  all  these 
centers  of  industry  of  whatever  character,  were  reached  by  all  the 
railroads.  It  would  then  be  entirely  a  different  question.  But  the 
adjustment,  such  as  it  is,  that  now  exists  ^rows  out  of  the  fact  of  the 
earnest  purpose  of  a  railroad  which  reaches  a  given  point  to  see  that 
that  point  is  protected  and  its  products  distributed  against  another 
point  which  it  does  not  reach  and  into  the  markets  of  which  it  wants 
to  put  its  products.  That  is  the  adjustment  of  competition,  and  it  is 
not  competition  alone  of  the  carriers,  as  I  have  already  stated.  It  is 
the  competition  of  commercial  communities  as  well,  and  to  undertake 
to  adjust  that  solely  with  reference  to  the  carriers  will  be  to  cover  only 
one  portion  of  that  very  complex  and  important  subject. 

The  next  point  that  has  been  made  is  that  this  legislation  is  neces- 
sary to  prevent  the  making  and  the  continuance  of  unreasonable  rates, 
or  rates  unreasonable  and  unjust  within  themselves.  Going  back  for 
a  moment  to  the  result  of  the  experience  of  the  Interstate  Commerce 
Commission  in  its  own  decisions,  and  what  has  transpired  where  its 
decisions  have  been  appealed  to  the  courts  for  eighteen  years,  there 
has  not  been  one  single  case  of  unjust  and  unreasonable  rates — unjust 
and  unreasonable  per  se — sustainea  by  the  courts  of  this  country;  not 
a  single  one.  The  chairman  of  the  Interstate  Commerce  Commission 
himself  has  borne  testimony  to  the  fact  that  unjust  and  unreasonable 
rates  per  se  have  become  obsolete;  that  they  do  not  exist.  Of  course, 
I  mean  do  not  exist  substantially;  I  am  not  denying  that  they  are  pos- 
sible. But  if  they  are  possible,  they  are  condemned  by  the  existing 
law.  They  were  condemned  by  the  common  law  before  the  existing 
law  was  passed.  Since  the  passage  of  the  law  in  1887  the  power  or 
the  Commission  has  been  materially  increased  by  amendments  to  it. 
Finally,  by  the  Elkins  Act  of  1903,  they  have  been  given  what  might 
be  called  almost  summary  powers,  as  complete  and  prompt  and  drastic 
as  it  is  possible  to  give  in  respect  to  an^  offense  against  the  law  in  any 
country  where  trial  must  precede  conviction. 

If  there  are  unjust  and  unreasonable  rates  in  existence,  the  remedy 
is  at  hand.  We  have  seen  that  of  the  cases  which  have  gone  to  the 
courts  not  one  single  charge  of  unjust  and  unreasonable  rates  per  se 
has  been  sustained.  Now  1  ask,  gentlemen,  if  it  is  fair  to  the  railroad 
interests,  under  those  conditions,  that  the  irreparable  injury  shall  be 
inflicted  upon  the  railroads  of  having  that  rate  take  effect  on  the  find- 
ings of  the  Commission  ?  If  there  had  been  numerous  cases  where 
rates  had  been  adjudged  unjust  and  unreasonable,  and  they  had  been 
found  to  be  so,  and  the  penalty  of  reducing  them  had  been  inflicted 
after  long  delays,  and  therefore  an  injustice  had  been  done  to  others, 
the  case  might  wear  a  very  different  aspect.  But  nreciselv  the  oppo- 
site is  true.  On  trial  they  have  not  been  sustainea;  and  from  that  I 
think  it  is  perfectly  fair  to  argue  and  to  answer  that  the  necessity  does 
not  exist  for  taking  out  of  the  hands  (even  after  hearing  a  complaint) 
of  the  railroad  companies  the  making  of  those  rates  which,  to  a  very 
large  extent — not  entirely,  of  course — are  the  subject  of  competition 
between  carriers  and  competition  between  communities. 
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In  this  eonnection  in  your  committee  room  several  weeks  ago  I 
Iieard  in  person  the  statement  made  that  this  reason  for  the  passage 
of  this  act  was  a  potent  one,  namely,  because  rates  were  unreasonable, 
tbey  were  being  raised  extortionately;  and  as  alleged  proof  of  that 
the  figures  given  in  Sen0.te  Document  No.  257  were  pificed  before  you, 
the  figures  Eeing  these,  that  the  average  rates  per  ton  per  mile  on  all 
the  railroads  in  the  United  States  for  the  year  ending  June  30,  1903, 
were  thirty-nine  thousandths  of  1  cent  per  ton  per  mile  higher  than 
they  w«^"in  1899,  four  yeai-s  previous.  There  is  no  denying  that 
fact  as  stated  in  the  Interstate  Commerce  Commission's  report.  It  is 
probably  proper  to  state,  though,  in  passing,  that  the  resolution  which 
called  for  that  information  from  the  Interstate  Commerce  Conunission 

Sueated  a  statement  of  the  rates  and  of  the  effect  on  gross  receipts 
[  net  of  the  railroads.    The  answer 

Mr.  Mann.  I  think  you  said  thirty-nine  thousandths? 

Mr.  Sfrncer.  Thirty-nine  thousandths. 

Mr.  Mann.  It  should  be  thirty-three  thousandths,  if  you  will  par- 
don me. 

Mr.  Spencer.  I  beg  pardon,  then;  I  am  mistaken.  I  had  that 
impression.  I  am  speaking  from  memory,  and  my  notes  bad  it  thirty- 
nine  thousandths. 

Mr.  Mann.  Well,  I  have  a  memorandum  taken  from  the  report  of 
the  Commission  itself.  a 

Mr.  Spencer.  I  beg  pardon.  I  am  very  much  obliged.  That  even 
makes  it  less.     But  at  all  events  it  does  figure  out  $155,000,000 

Mr.  Mann.  That  is  right,  on  my  basis. 

Mr.  Spencer.  Yes,  sir;  I  accept  the  correction  with  pleasure. 

The  fact  is  that  the  net  results  for  tha£  year  were  relatively  smaller. 
It  is  well  known  that  during  that  period  there  was  almost  a  constant 
rise  in  the  cost  of  material  and  labor  in  this  country,  so  that  the  net 
results  to  the  railroad  companies  were  less  in  1903  than  in  1899;  and  it 
is  an  easy  calculation  to  make  that  the  railway  companies  paid  out 
more  to  miul  a  ton  of  freight  1  mile  the  last-mentionea  year  than  they 
did  in  the  first-named  year,  and  that  the  money  that  they  got  would 
sot  go  as  far  in  purchasing  power  as  the  dollar  of  1899.  But  apart 
from  that,  we  all  know  that  the  fluctuation  of  rates  per  ton  per  mile 
has,  taking  the  average,  gone  steadily  down.  It  happens  in  this  par- 
ticular resolution,  whether  bv  chance  or  otherwise  I  shall  not  under- 
take  to  say,  that  the  lowest  average  rate  for  any  year  in  the  history  of 
this  ooontry  was  taken,  namely,  1899.  From  the  formation  of  the 
bterstate  (Commerce  Commission,  or  going  back  of  that,  if  you  please, 
aatil  1899,  that  rate  went  down  steadily,  and  in  the  annual  report  of 
that  very  year — 1903 — the  Interstate  Commerce  Commission  took 
occasion  itself  to  say  that  if,  in  meeting  commercial  depression,  the 
railway  rates  were  put  down  during  such  a  period,  it  was  nothing  but 
hJT  that  on  a  return  of  prosperity  tney  should  go  up.  - 

The  Chairbian.  Mr.  Spencer,  the  hour  has  arrived  when,  under  the 
rules  of  the  House,  this  committee  must  adjourn.  Will  you  continue 
▼our  remarks  in  the  morning?  I  think  we  have  another  order  for 
to-morrow,  but  we  have  time  enough  to  let  you  conclude. 

Mr.  Spencer.  At  vour  pleasure,  sir. 

Mr.  Da  VET.  May  1  ask  for  an  executive  session  to-morrow  for  the 
purpoee  of  considering  the  motion  which  I  offered? 
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The  Chairman.  Very  well.    Tlie  committee  will  be  in  recess  until 
to-morrow  morning  at  10.30  o'clock. 

(Thereupon,  at  11.55  o'clock  a.  m.,  the  committee  adjourned  until 
to-morrow,  January  13,  1905,  at  10.30  o'clock  a.  m.) 


Thursday,  January  IS^  1906. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  W.  P.  Hepburn  in 
the  chair. 

STATEMENT  OF  SAKUEL  8PEHCEB,  EStt..  PBE8IDEHT  07    THE 
SOUTHEBH  EAILWAT  COMPANY— Continued. 

The  Chairbian.  Proceed,  Mr.  Spencer. 

Mr.  Spencer.  Mr.  Chairman  and  gentlemen:  At  the  point  of  inter- 
ruption yesterday  I  was  in  the  midst  of  the  discussion  of  that  state- 
ment or  argument  which  had  been  presented  to  the  committee  in  respect 
to  the  increase  of  approximately  $155,000,000  in  1903  as  compared  with 
what  the  revenue  would  have  been  on  the  same  tonnage  at  the  aver- 
age rates  which  applied  in  1899,  the  statement  that  that  increase  had 
taken  place  having  been  used  as  an  ar^iunent  that  rates  were  rising 
in  this  country  and  were  becoming  unjftst,  unreasonable,  and  extor- 
tionate. Mr.  Mann  will  pardon  my  repetition,  because  this  has  a  par- 
ticular bearing  upon  the  difference  of  rates  between  1899  and  1903, 
upon  which  difference  the  computations  were  made  in  respect  to  the 
tonnage  of  1903  in  order  to  produce  the  $155,000,000. 

I  think  Mr.  Mann,  on  examining  the  question,  will  find  that  the 
average  rate  between  those  two  years  was  thirty-nine  thousandths  of 
1  per  cent  instead  of  thirty-three  thousandths  of  1  per  cent.  I  should 
be  delighted  to  accept  the  difference,  or  the  correction  made  by  Mr. 
Mann,  because  it  would  add  force  to  what  I  have  to  say. 

Mr.  Mann.  I  understand 

Mr.  Spencer.  But  I  think  Mr.  Mann  was  using  the  figures  of  1899 
and  1902,  and  I  was  using  the  figures  of  1899  and  1903.     Am  I  right? 

Mr.  Mann.  Well,  Mr.  Spencer,  it  is  very  easy  to  get  at  what  the 
exact  figures  were.  The  figures  as  I  got  them  from  the  Intei*state 
Commerce  Report  for  1899  were  .724  of  1  per  cent. 

Mr.  Spencer.  Yes,  sir. 

Mr.  Mann.  And  the  figures  for  1903  were  .757  of  1  per  cent. 

Mr.  Spencer.  Well,  I  made  those  of  1 902  as  0.757,  and  it  is  0.763  for 
1903,  according  to  the  reports  themselves.  1  went  back  to  the  reports 
and  not  to  Document  257.  1  went  back  to  the  Annual  Report  of  the 
Commission. 

Mr.  Mann.  I  took  the  statement  of  the  Interstate  Commerce  Com- 
mission, and  unless  I  am  mistaken — which  might  easily  be 

Mr.  Spencer.  It  reall}'  is  not  material,  except  that  if  I  should 
accept  the  figures  as  now  suggested  by  Mr.  Mann  the  increase  would 
be  less  than  the  $155,000,000,  and  I  think  we  must  stand  on  the  point 
that  the 

Mr.  Mann.  It  does  not  affect  the  principle,  of  course. 

Mr.  Spencer.  It  will  not  affect  the  principle  in  the  slightest. 

Now,  as  I  said  at  closing,  the  year  of  the  lowest  average  rate  in  the 
history  of  the  country  was  in  1899  and  that  year  was  selected  as  the 
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basis  of  comparison.  In  the  annual  report  of  1908  of  theCiommission 
this  language  was  used,  not  having  reference  to  the  point  that  is  before 
OS,  but  to  an  entirely  different  question:  That  if  rates  are  reduced 
during  periods  of  commercial  depression,  it  would  be  reasonable  that 
they  snould  be  increased  on  the  return  of  industrial  activity.  That 
may  not  be  an  exact  quotation,  but  it  is  substantially  so.  I  find  I  have 
it  here.  "  When  reductions  have  been  made  on  account  of  commercial 
depression,  it  is  difficult  to  see  why  corresponding  advances  may  not 
be  properly  made  with  the  return  of  business  prosperity,"  is  the 
wording. 

Now,  if  that  be  true,  and  there  can  be  no  doubt  about  it,  to  reai^h 
fair  conclusions  in  respect  to  that  small  increase  of  thirty-nine  thou- 
sandths of  1  cent  for  the  carrying  of  1  ton  of  freight  1  mile  it 
would  certainly  be  fair  to  go  back  and  look  at  what  the  average  was. 
Wbeo  the  interstate- commerce  law  took  effect  the  rate  was  over  1 
cent.  In  1903,  the  year  on  which  this  argument  was  made,  it  was 
0.763.  There  is  a  reduction  of  over  25  per  cent  within  the  period 
since  the  interstate-commerce  law  was  passed.  If  the  railroads  are  to 
be  judged — and  they  ought  not  to  be;  I  am  not  saying  that  at  all — 
adversely  because  during  one  particular  period,  from  1899  to  1903, 
the  rate  rose  gradually;  if  that  is  to  be  argued  as  representing  an 
extortionate  raising  of  rates,  the  reduction  from  1887  aown  to  1899, 
twelve  years,  from  over  1  cent  to  7.24  mills,  ought  to  be  put  as  a 
balance  upon  the  other  side  of  the  account. 

The  fact  is,  however,  that  the  increase  which  took  place  from  1899 ' 
to  1903  did  not,  as  it  would  appear  from  the  surface  of  the  report  and 
upon  the  statement  and  arguments  which  have  been  based  upon  it,  indi- 
cate a  raising  of  rates  in  this  country  at  all.  The  average  rate  per  ton 
pec  mile  is  sSways  fluctuating.  It  is  true  that  the  avemge  of  all  the 
fluctnations  has  been  down  continually  except  for  short  periods,  but  it 
is  fluctuating  more  or  less  all  the  time.  It  would  show  a  fluctuation 
from  now  until  next  Jul}^  and  from  next  July  until  next  December. 
If  the  rates  were  absolutely  rigid  and  flxed  and  unalterable  by  SLuy  con- 
ditions whatever,  there  are  otner  large  and  important  elements  enter- 
ing into  the  question  of  how  an  average  rate  results  than  the  mere 
point  of  what  each  individual  tariff  upon  each  individual  article  may  be. 
I  have  pointed  out  yesterday  that  even  if  there  had  been  a  raise  of 
rates,  that  the  dollar  which  the  railroad  company  got  for  that  business, 
for  that  particular  3'ear,  1903,  would  have  purchased  less  in  the  way 
of  its  necessities  in  labor  and  material  than  it  would  have  purchased 
in  1899,  upon  the  same  tonnage;  and  all  this  increase  of  that 
$155,000., 000  is  based  upon  the  theoretical  view  of  the  same  tonnage. 
Tue  $155,000,000  is  made  up  assuming  that  the  tonnage  of  the  two 
jiars  was  the  same,  and  applying  the  average  mte. 
Mr.  TowNSEND.  Which  year  do  you  assume  the  tonnage  to  be  in? 
Mr.  Spbnceb.  Nineteen  hundred  and  three  was  the  year  for  which 
the  tonnage  was  taken,  the  larger  tonnage  of  the  two.  If  there  is  an 
arirument  made  upon  the  two,  of  course  they  took  the  larger  tonnage. 
On  the  same  basis  the  operating  expenses  increased  per  ton,  or  per 
unit  of  traffic,  whichever  you  may  call  it,  in  a  very  much  larger  pro- 
portion than  the  I'ate  per  ton  per  mile  increased. 

Xow,  what  were  the  causes  which  were  operative?  Various  explana- 
tions have  been  made.  The  manifest  one  to  look  at  first  is  the  difference 
in  the  classes  of  tonnage.     The  statement  has  been  erroneously  miidc, 


lOU      FBOPOSED   AMENDMENT   OF   INTEB8TATE-00MMEB0B  LAW. 

from  what  source  I  do  not  know  at  the  moment,  but  I  have  seen  it  in 
print,  and  1  am  not  sure  that  it  has  not  been  presented  to  this  com- 
mittee, thait  the  amount  of  low-class  tonnage,  which  takes  low  rates, 
increases  more  rapidly  than  the  amount  of  high-class  tonnage.  Now, 
sometimes  that  happens  and  sometimes  it  does  not.  Of  course  if  rates 
remain  fixed  and  you  get  a  larger  proportion  of  low-class  tonnage  and 
a  smaller  proportion  of  high-class  tonnage  the  average  rate  per  ton 
of  the  total  result  will  go  down.  Conversely,  if  a  larger  proportion  of 
high-class  tonnage  is  shipped  and  a  smaller  proportion  of  low-clas8 
tonnage  the  rate  goes  up. 

There  were  two  things  that  happened  in  1899  and  immediately  there- 
after which  bore  in  a  very  important  way  upon  that  question.  One 
was  the  movement  of  Government  stores  to  the  Spanish  war.  A  great 
many  of  them  moved  at  low  rates.  Under  the  land  grants  they 
all  moved  at  reduced  rates.  They  all  moved,  practically,  at  special 
rates  made  for  the  occasion.  The  ^ear  1899  happened  to  be  marked 
as  the  period  of  the  lowest  rates  in  the  history  of  this  country;  by 
far  the  lowest,  in  the  movement  of  what  is  prooably  the  very  largest 
single  tonnage,  and  that  is  bituminous  coal.  After  that  the  rates  on 
bituminous  coal  became  more  normal.  They  were  certainly  abnor- 
mally low  in  1899.    That  would  have  affected  it. 

Apart  from  that — ^I  have  not  seen  anyone  state  this  fact,  and  the 
statistics  bear  it  out — ^you  will  recall  the  period  of  depression  which 
preceded  by  a  couple  of  years  1899.  .That  depression  was  very  great, 
as  you  all  remember,  in  1896.  The  recovery  in  1897,  after  the  inau- 
guration of  Mr.  McKinley,  was  slower  than  had  been  anticipated.  It 
came  in  1898,  and  the  fiscal  year  1899  reflected  some  of  the  results  of 
that  depression,  although  the  revival  of  trade  had  been  begun  at  that 
time. 

It  is  a  well-known  fact,  and  it  is  easily  susceptible  of  proof,  if  you 
want  to  burden  yourselves  with  statistics,  that  when  a  period  of 
activity  begins  in  this  country  it  begins  in  one  of  two  ways,  or  both; 
and  in  that  particular  case  it  began  in  both.  It  begins  with  the  move- 
ment of  large  crops  of  agricultural  products,  the  great  bulk  of  which 
move  at  low  rates — extremely  low  rates — ^per  ton  per  mile.  Our  export 
grain  business  is  done  at  an  exceedingly  low  rate,  far  below  the  aver- 
age— scarcely  more  than  half  of  the  average  for  the  total  tonnage  of 
the  United  States.  It  begins  with  the  activity  of  the  iron  mills  and  the 
furnaces.  Of  course,  therefore,  the  coal  mine  and  the  iron-ore  mine 
and  the  coke  oven  all  provide  low-class  freights.  Therefore,  the 
movement  at  the  beginning  of  a  period  of  prosperity  is  at  a  less  aver- 
age rate  per  ton  per  mile  than  if  everything  were  in  normal  condition. 

Now,  tnen,  you  follow  that  along  for  three  or  four  years,  as  the 
prosperity  of  this  country  develop^  from  1899  to  1903,  marking  the 
very  higliest  period  of  activity  and  wealth  and  wealth  production  in 
the  history  of  the  country,  and  what  is  the  result  if  The  result  of  the 
movement  of  the  large  crops  and  their  sale,  the  result  of  the  operation 
of  the  blast  furnace,  and  the  rolling  mill,  and  the  coal  mine,  and  the 
coke  oven,  is  that  money  is  diffusea  from  one  end  of  this  country  to 
the  other.  That  is  the  time  when  people  have  money — the  people  at 
large — and  during  that  period  they  nad  more  of  it  than  at  any  time  in 
our  history.  Tlmt  is  wnen  the  high-class  freights,  the  merchandise, 
the  dry  goods,  the  luxuries  of  all  Kinds  begin  to  move,  and  move  in 
larger  numbers.    Taking  the  total  tonnage  of  the  country — the  agri- 
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coltoral  products  in  1899  were  11  per  cent  of  the  total;  in  1908  they 
were  9.56  of  the  total.  The  products  of  animals  were  3.12  of  the  total 
of  1899,  and  they  were  down  to  2.63  in  1903.  The  products  of  mines 
▼ere  51.47  in  the  one  case,  in  1899,  and  51.66  in  tne  other,  in  1903. 

The  manufactures  were  up 

Mr.  AoAMSON.  Are  you  speaking  of  tonnage  or  rates? 
Mr.  Sfencer.  Tonnage — tons  of  movement — combating  the  state- 
ment that  although  the  average  mte  per  ton  per  mile  went  up  it  was 
in  the  face  of  the  alleged  fact  that  low  classes  grow  more  rapidly  in 
movement  than  the  high  classes. 

Sow,  we  have  seen*  how  those  low  classes  dropped,  the  product  of 
the  mines  standing  piuetically  still.  The  products  of  the  forest  went 
up  slightly,  and  the  product  of  the  forest  is  at  a  hi^h  rate — from  10.89 
to  11.67.  We  now  come  to  manufactures,  of  which  I  spoke.  It  was 
13.45  per  cent  in  1899  and  it  was  14.39  in  1903.  The  merchandise 
went  from  4.49  up  to  4.69.  Miscellaneous  commodities,  which  include 
the  articles  unclassified,  the  kinds  not  shown  in  the  other  classes, 
advanced  from  5.25  in  1899  to  5.50  in  1903. 

The  fact  is  therefore  true  that  the  high-class  freights  increased  more 
rapidly  in  amount  than  the  low-class  freights,  and  therefore  there 
would*  have  been  an  increase  in  the  average  rate  per  ton  per  mile  if 
tariffs  had  stayed  exactly  where  they  were. 

I  have  gone  very  mucn  more  into  that  than  I  intended,  and  I  will 
ju:^t  call  attention  to  one  more  thing,  as  to  whether  that  was  a  large 
increase,  under  the  circumstances.  The  difference,  as  I  have  stat^, 
was  thirty-nine  thousandths  of  1  per  cent  per  ton  per  mile.  And  it  is 
•spoken  of  as  representing  an  enormous  increase  m  rates  and  charges 
by  the  carriers  m  this  country.  In  the  year  1902  the  Interstate  Com- 
merce Commission  in  its  report,  commenting  upon  the  difference  in 
rate  per  ton  per  mile — exactly  the  same  subject — between  the  years 
l'>97  and  1902,  referred  to  the  fact  that  that  difference  was  forty -one 
thousandths  of  1  per  cent  (you  will  observe  that  it  was  thirty-nine 
thousandths  in  the  other  case),  and  that  was  coupled  with  the  state- 
ment that,  in  their  words,  ^'broadly  speaking,  the  rates  were  about 
the  same."  Now,  if  a  difference  of  forty-one  thousandths  of  1  per 
cent  is  ^^ about  the  same"  in  commenting  upon  this  subject  in  1902,  it 
rieems  scarcely  reasonable  to  characterize  a  difference  of  thirty-nine 
thousandths  in  1903  as  '^enormously"  increasing  the  rates  in  this 
country.     It  illustrates  merely  the  point  of  view. 

Mr.  Mann.  What  was  the  first  year  you  named  there? 

Mr.  Spencbk.  1897  as  compared  with  1902. 

Mr.  Mann.  Have  you  made  any  calculation  as  to  how  much  more 
the  total  freight  bill  would  have  been  in  1903  if  the  freight  rate  per 
ton  per  mile  in  1897  had  been  in  force  in  1903? 

Mr.  Spbnceb.  ITie  freight  rate?  That  difference  is  $155,000,000. 
That  is  precisely  the  calculation  which  has  been  made,  if  I  understand 
Mr.  Mann's  question. 

Mr.  Mann.  No;  the  position  that  has  been  taken  is  that  if  the 
freight  rate  of  1899  per  ton  per  mile  had  been  in  force  in  1903,  freight 
<olIect€d  would  have  been  $155,000,000  less  than  actually  was  the  case. 
Now,  have  you  made  an^  calculation  as  to  bow  much  more  would  have 
been  collected  if  the  freight  rate  per  ton  per  mile  of  1897  had  been  in 
force  in  1903? 

Mr.  Spencer.  I  have  not  made  it,  but  you  can  make  it  approxi- 
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mately  in  a  moment.  The  rate  in  1897  was  0.798  and  in  1903  it  was 
0.763.  There  are  thirty-five  thousandths  upon  the  same  tonnage  as 
thirty-nine  thousandths.  It  would  have  been  about  11  per  cent  off  of 
$155,000,000. 

Mr.  Richardson.  Was  there  not  a  gradual  decrease  of  railroad 
freights  from  the  close  of  the  civil  war  down  to  1900? 

Mr.  Spencer.  At  the  close  of  the  civil  war  I  have  not  the  figures. 
I  have  the  figures  back  as  far  as  1870. 

Mr.  Richardson.  What  was  the  cause  of  the  sudden  increase  or 
raise  of  the  charges  from  1900? 

Mr.  Spencer.  It  has  not  been  sudden. 

Mr.  Richardson.  That  is  what  I  asked.     Has  it  been  sudden? 

Mr.  Spencer.  No. 

The  Chairman.  He  has  been  discussing  that  prior  to  your  coming 
in  at  length. 

Mr.  Richardson.  1  did  not  know  it. 

Mr.  Adamson.  I  understand  your  idea  to  be  that  if  in  1897  as  high 
a  character  of  goods  had  been  shipped,  they  would  have  been  charged 
in  a  higher  classification,  and  the  difference  would  not  have  been  as 
much  as  $155,000,000? 

Mr.  Spencer.  No;  it  would  not.  If  the  character  of  the  tonnage 
had  been  precisely  the  same  in  the  two  years  there  would  have  been  no 
such  difference  as  $155,000,000. 

Mr.  Adamson.  The  difference  in  charges  would  have  been  greater, 
because  the  goods  would  have  been  in  a  higher  classification,  and  there 
would  have  been  no  change  in  the  classification? 

Mr.  Spencer.  Well,  that  is  true;  and,  if  you  will  pardon  me,  the 
fact  is  in  this  case  that  there  was  more  of  the  higher  class. 

Mr.  Adamson.  Of  couree 

Mr.  Spencer.  And  if  you  are  going  to  make  the  comparison  not 
only  of  the  same  rate  per  ton  per  mile,  but  of  the  same  chaiucter  of 
tonnage  for  the  two  years,  the  $155,000,000  would  not  have  worked 
out. 

Mr.  Adamson.  Then  if  you  apply  the  rates  in  1897  to  the  character 
of  tonnage  in  1902,  the  difference  would  not  be  so  great? 

Mr.  Spencer.  No.  I  say  it  would  not,  although  I  have  not  looked 
at  it,  because  the  relative  amount  of  high-class  tonnage  was  rising  dur- 
ing the  whole  of  that  time  after  1896. 

Mr.  TowNSEND.  Have  not  the  railroads  changed  their  classification, 
changing  from  the  lower  to  the  higher,  during  that  time? 

Mr.  Spencer.  Sometimes,  yes.  On  any  wholesale  basis,  no.  But 
there  are  fluctuations  going  on  in  classifications  as  there  are  in  rates, 
all  the  time. 

Mr.  TowNSEND.  Can  vou  state  how  much  that  change  has  been  ? 
^  Mr.  Spencer.  I  could  not.    It  would  require  a  very  intricate  analy- 
sis for  the  whole  country.     No  one  railroad  would  have  it,  you  know. 
We  would  have  to  go  to  the  Interstate  Commerce  Commission  to  get  it. 

Mr.  TowNSEND.  To  make  your  argument  complete,  we  ought  to 
know  that,  ought  we  not? 

Mr.  Spencer.  Well,  1  think  not;  because  we  are  necessarily  dealing 
with  it  upon  general  principles.  You  could  analyze  it  down  to  any 
point  that  you  please,  but  I  think  the  point  is  clear,  irrespective  of 
that,  that  the  gradual  rise  in  the  average  rate  per  ton  per  mile  on  all 
the  tonnage  of  the  whole  country  to  the  extent  of  thirty-nine  thou- 
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sandths  of  one  cent  per  ton  per  mile  is  not  significant  of  any  elevation 
of  rates  in  this  country,  and  that  is  the  only  point  to  which  I  am 
^dressing  myself — as  to  whether  there  is  any  indication  that  rates 
are  being  raised  or  becoming  extortionate  in  this  country. 

Mr.  Adamson.  In  changing  classifications,  do  you  ever  lower  the 
clarification  of  any  article  in  common  use? 

Mr.  Spencer,  Frequently;  in  fact,  the  great  majority  of  changes 
are  in  that  direction.  ^ 

Mr.  Richardson.  What  principle  governs  you  in  making  your  classi- 
&jation}     Is  it  the  articles  or  goods  that  are  related  to  each  other? 

Mr.  Spencer.  They  are  related  to  each  other. 

Mr.  IbcHARDSON.  And  when  you  establish  a  classification  and  put  a 
rate  njpon  it  that  embi'aces  all  of  the  articles  or  goods  of  that  nature 
tndkindt 

Mr.  Spencer.  Of  that  nature  and  kind. 

Mr.  Richardson.  And  that  are  dependent  upon  each  other? 

Mr.  Spencer.  Well,  dependent  upon  each  other  or  for  any  reason 
for  convenience  classed  together.  1  do  not  know  that  I  could  give  a 
^jetter  illnstration  of  this  very  complicated  subject  than  this,  it  has 
^Tx>wn  up  so  gradually.  Originally  it  was  simply  a  means  of  obviat- 
ing the  necessity  of  naming  rates  upon  every  commodity  by  getting 
tugether  a  class  and  saying  that  that  particular  class  shall  take  a  cer- 
tain rate. 

I  do  not  know  that  I  can  give  anv  better  illustration  of  it  than  to 
•«y  that  when  goods  come  through  the  custom-house  they  are  classed. 
That  is  for  convenience,  because  commodity  rates  upon  all  the  com- 
modities, everything  that  appears  in  the  United  States,  would  be  end- 
less, and  it  is  a  mere  matter  of  convenience.  Now,  experience  has 
demonstrated  that  a  classification  did  not  wholly  answer  the  purpose; 
and  therefore  articles  have  been  taken  out  of  what  are  known  as  classes 
A.  B,  C,  D,  or  1,  2,  3,  4,  and  5,  and  put  in  with  commodities.  Coal, 
for  instance,  got  to  moving  in  such  large  quantities  that  it  was  a  class 
of  itself.  Pig  iron  moves  in  a  class  of  its  own.  Cotton  moves  in  a 
class  of  its  own.  Wheat  and  corn  all  move  irrespective  of  the  num- 
^H-red  classes. 

Mr.  Adamson.  Just  for  information,  if  you  will  ex<^use  me.  When 
voQ  make  a  classification  that  way,  say  in  the  third  class  or  the  fourth 
« la^,  that  is  not  the  same  classification  throughout  the  whole  country; 
it  only  applies  to  the  particular  railroads  in  a  certain  province  or  ter- 
ritory ? 

Mr.  Spencer.  It  is  limited  to. certain  railroads  that  have  agreed  to 
tAopt  that  classification.  That  is  all.  It  may  be  one  or  it  may  be  a 
dozen. 

Mr.  Adamson.  And  the  same  articles  or  the  same  goods  in  any  other 
section  of  the  country  may  be  classed  entirely  difl'erently? 

Mr.  Spencer.  Yes,  sir. 

Mr.  Adamson.  And  then,  when  you  fix  the  class,  for  instance,  in 
the  territory  in  which  your  railroad  or  the  others  have  agreed  to  a 
«-ertain  tariff,  it  only  applies  to  that  territory  and  none  other? 

Mr.  Spencer.  Yes,  sir;  that  is,  the  bill  of  lading  is  issued  under 
that  particular  classification. 

Mr.  Shackleford.  In  that  connection,  would  there  be  any  objec- 
ti«>n,  f>y  either  the  shipper  or  the  carrier,  if  there  should  be  a  tight  and 
k>t  uniform  classification  for  the  country? 
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Mr.  Spencer.  Theoretically  I  should  say  not,  if  it  could  be  done; 
but  what  would  happen  would  be  this — and  that  has  been  the  great 
obstacle  in  the  way  of  doing  it  so  far — that  the  classification,  of  course, 
fixes  the  rate  unless  you  alter  the  tariff  at  the  same  time. 

Mr.  Loyerinq.  Afay  1  ask  you 

The  (!!haikman.  I  would  like  to  have  Mr.  Spencer  complete  his 
answer  first. 

Mr.  Spencer.  Yes,  sir,  The  difficulties  which  have  arisen  are  that 
the  A  road  classifies  a  certain  article  in  a  certain  class,  say  in  Califor- 
nia, and  B  road  in  New  England  classifies  it  in  a  different  way,  both 
of  those  classifications  having  grown  up  as  a  matter  of  practice  in  that 
particular  region,  and  the  rates  havmg  become  settled  upon  that 
Now,  the  rateis  on  those  two  classifications  may  be  entirely  different  or 
they  may  be  the  same.  Such  a  coincidence  niight  occur.  But  if  you 
unaertake  to  make  it  uniform^  each  road  is  goin^  to  say  and  each 
region  is  going  to  say:  ^^  Well,  if  I  am  to  adopt  that  it  throws  my  rates 
out  of  line.  I  have  either  got  to  lower  certain  rates  to  do  it  or  I  have 
got  to  raise  certain  rates  to  do  it,  and  that  will  work  harm  or  ki  just  ice." 

Mr.  Shackleford.  It  would  not  be  any  inconvenience  to  adjust  the 
rates  to  a  general  and  uniform  classification  ? 

Mr.  Spencer.  It  would  be  a  great  convenience,  if  it  could  be  done. 

Mr.  Shagkleford.  Well,  would  it  be  an  impossible  task  to  adjust 
the  rates  to  a  uniform  classification? 

Mr.  Spencer.  I  could  not  answer  that  question  as  to  whether  it 
would  be  impossible  or  not.  In  the  end,  1  do  not  suppose,  in  these 
matters,  that  anything  is  impossible;  but  to  do  it  violently  and  sud- 
denly would  be  impossible  without  a  commercial  upheaval  of  some 
kind.     You  would  have  a  distorted  condition  of  affairs. 

Mr.  Adamson.  Do  not  different  commodities  predominate  in  differ- 
ent sections  of  the  country? 

Mr.  Spencer.  Yes,  sir. 

Mr.  Adamson.  For  instance,  in  California  and  Maasachusetts 
oranges  would  be  more  important  at  one  end  and  codfish  at  the  other? 
(Laughter.) 

Mr.  Spencer.  Precisely. 

Mr.  Adamso^.  That  is  an  exaggerated  statement,  of  course,  but  it 
expresses  my  idea. 

Mr.  Spencer.  The  classifications  originally  upon  each  road  were 
made  up  wiMi  reference  to  that  road.  There  was  a  time  in  this  country 
when  each  railroad  was  a  little  territory  within  itself.  It  did  not 
exchange  business  all  over  the  United  States  as  is  done  to-day.  These 
classifications  grew  up  from  that  primitive  condition.  They  were  not 
made  primarily  or  originally  to  fit  the  present  conditions.  What  has 
been  aone  by  a  gradual  process  of  evolution  is  that,  as  circumstance^s 
arose,  certain  commodities  would  become  important  in  certain  commu- 
nities, and  classifications  would  be  made  covering  large  territories  and 
areas  which  would  be  adopted  by  roads  similarly  situated  carrying 
similar  products.  That  process  of  evolution  is  still  going  on,  but  it 
has  by  no  means  covered  the  entire  United  States,  and  except  at  the 
expense  of  commercial  disturbance  must  be  a  gradual  process.  It  is 
growing  every  day. 

Mr.  Adamson.  1  was  only  going  to  say  that  I  think  I  can  show  you 
language  of  the  Supreme  Court  in  which  they  say  that  uniformity  is 
absolutely  impossible  in  the  United  States  in  commerce. 
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Mr.  Sfengek.  It  is.  And  when  all  the  business  of  this  country 
inoyes  at  uniform  fixed  rates  this  country  is  through  growing. 

Mr.  LovERiNG.  I  would  like  to  ask:  Take,  for  instance,  dry  goods; 
manu&ctures  are  in  one  class,  and  the  rate  is  made,  say,  from  Boston 
k)  Adaota  at  one  rate  for  that  class.  Is  it  the  same  on  the  return  from 
Atianta  to  Boston  as  it  is  from  Boston  to  Atlanta? 

Mr.  Sfenceb.  I  can  not  answer  that  specifically  with  reference  to 
tiioee  two  points. 

Mr.  LoYEBiNO.  Is  it  not  very  much  larger? 

Mr.  Spenger.  1  can  not  answer  it  specifically. 

Mr.  LovEBiKO.  Is  it  not  very  much  larger? 

Mr.  Spencer.  The  classification  is  very  frequently  different  in  the 
two  directions,  and  I  think  as  a  rule  it  is  different.  In  the  trunk-line 
territory  it  certainly  is  the  case. 

Mr.  LovERiNG.  Take  it  in  the  matter  of  dry  goods;  does  it  not  cost 
a  ^reat  deal  more  to  ship  dry  goods  from  Boston  to  Atlanta  than  from 
Atlanta  to  Massachusetts? 

Mr.  Mann.  It  can  not  be  possible  that  they  ship  any  dry  goods  from 
AOaota  to  Boston! 

Mr.  LovERiNO.  They  do,  sir;  a  great  deal. 

Mr.  Spenger.  You  will  probably  recall  the  fact,  Mr.  Lovering,  that 
Id  the  annual  report  of  the  Interstate  Commerce  Commission  for  last 
year  it  was  stated  that  there  were  165,000  tariffs  filed  in  that  one  year 
with  them  by  the  railroads.  You  will  therefore  pardon  my  not  know- 
ii^  about  the  particular  rates  embraced  in  your  inquiry. 

Mr.  Sherman.  Mr.  Spencer  has  stated  the  general  principle,  that 
fhe  freight  rate  is  frequently  much  larger  in  one  direction  than  it  is 
in  the  ouier. 

Mr.  Spenceb.  Yes,  sir;  and  that  may  be  the  rate  itself,  or  by  differ- 
ence of  classification. 

Mr.  Shackleford.  Is  that  due  to  the  fact  that  railroads  are  liable 
to  have  more  demand  for  cars  in  one  direction  than  in  the  opposite 
Erection? 

Mr.  Spenceb.  That  is  always  the  case.  There  is  always  an  excess 
in  one  direction.  Moreover,  this  is  true,  and  you  must  not  lose  sight 
^  that,  because  it  is  a  prime  factor  in  this  situation,  that  out  of  New 
England  and  the  Eastern  States,  from  the  importing  ports,  the  move- 
njeot  of  merchandise  is  very  much  larger  inward  than  the  movement 
of  merchandise  is  from  the  interior  to  the  coasts  because  our  merchan- 
dise and  manufactures  are  as  yet  in  the  eastern  portion  of  this  country, 
and  die  eastern  portion  of  the  country  also  does  the  importing.  The 
interior  of  the  country  is  a  manufacturing  territory  of  lower  class  goods 
^  dry  goods  and  things  of  that  kind;  that  is,  the  highly  finished 
pfoducte,  and  it  is  still  predominantly  an  agricultural  region.  Now, 
^e  tariffs  and  the  classifications  are  made  east  bound  with  reference 
to  the  convenient  grouping  of  the  particular  products  which  prevail  in 
^direction,  going  back  to  the  point  that  tne  classification  is  a  mere 

convenient  grouping  of  the  stuff  that  does  move.     If  one  class  of  stuff 

^ves  west,  a  classification  is  made  with  reference  to  that  particular 

Und  of  movement. 
Mr.  LovEBiNG.  Does  that  depend  on  the  volume  of  it) 
^.  Spenceb.  No;  it  depends  upon  the  character  and  volunie  both. 
Ajb  I  say,  a  classification  started  as  a  mere  matter  of  convenience  to 

^l^viate  having  a  thousand  and  one  commodities  to  deal  with,  the  idea 
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being  to  classify  them  as  you  classify  imports  at  the  custom-house.     I 
am  consuming  a  great  deal  of  your  time. 

Mr.  Richardson.  1  understood  you  to  say  at  the  bejrinning  of  your 
statement  that  you  were  entire!}^  in  favor  of  a  law  prohibiting  rebates? 

Mr.  Spencer.  Yes,  sir;  absolutely.  You  can  not  make  it  any  too 
tight  for  me. 

Mr.  Richardson.  It  can  not  be  made  too  drastic  to  suit  you,  so  far 
as  you  speak  for  your  own  company? 

Mr.  Spencer.  Yes;  and  I  think  I  can  unauthoritatively  speak  for 
more  than  76  per  cent  of  the  railroads  of  this  country. 

Mr.  Richardson.  Is  the  practice  of  rebates  going  on  among  rail- 
roads now? 

Mr.  Spencer.  No;  not  to  any  appreciable  extent.  It  is  practically 
a  criminal  act  to-day.  For  me  to  say  "no"  absolutely  would  be  like 
my  saying,  probably,  that  robbery  is  not  going  on  in  the  United  States 
to-day.     I  suppose  it  is,  but  I  do  not  know  it. 

Mr.  Richardson.  You  do  not  know  it? 

Mr.  Spencer.  I  only  mean  to  say  this,  that  it  is  decidedly  the  excep- 
tion. It  is  not  countenanced  bv  any  honest,  well-managed  railroad  in 
this  country,  and  95  per  cent  of  all  the  railroads  in  this  country  would 
put  their  face  against  it  iust  as  emphatically  as  ^ou  would. 

Mr.  Richardson.  Ana  the  law  to-day  prohibits  it? 

Mr.  Spencer.  Absolutely  prohibits  it,  and  it  provides  summary 
methods  for  the  punishment  of  it. 

Mr.  Richardson.  Then  no  additional  law  that  we  might  make 
here 

Mr.  Spencer.  I  expressed  the  opinion  yesterday  that  I  do  not  think 
any  additional  legislation  is  necessary  for  that  purpose. 

Mr.  Mann.  Before  you  go  further,  may  I  ask  you  a  question  about 
this  $166,000,000? 

Mr.  Spencer.  Certainly. 

Mr.  Mann.  As  I  understand,  the  claim  that  $165,000,000  more  was 
collected  for  freight  in  1903  than  would  have  been  collected  at  tJie  rates 
in  1899  is  arrived  at  by  multiplying  the  total  mile  tonnage  by  the  rate 
per  mile  tonnage,  0.724,  of  1899? 

Mr.  Spencer.  Yes,  sir;  and  0.763  of  1903. 

Mr.  Mann.  And  that  gives  an  increase  of  $165,000,000  in  freight. 
Now,  then,  would  the  converse  also  be  true  if  that  is  the  correct 
method  of  arriving  at  it?  In  1896  it  is  claimed  that  the  Interstate 
Commerce  Commission  had  the  power  to  say  what  was  a  reasonable 
mte,  and  it  must  be  assumed  that  if  they  exercised  that  power  the  rates 
then  in  existence  were  reasonable;  and  in  1896  the  rate 

Mr.  Spencer.  It  did  not  make  a  single  one  of  them. 

Mr.  Mann  (continuing).  In  1896  the  rate  per  ton  per  mile  was  0.806 
of  a  cent,  or  forty -three  thousandths  higher  than  it  was  in  1903? 

Mr.  Spencer.  Yes,  sir. 

Mr.  Mann.  Now,  if  the  proposition  is  true  that  $166,000,000  more 
was  collected  in  1903  than  should  have  been  collected  on  the  rate  in 
1899,  is  it  not  true  conversely  that  if  the  rate  of  1896  had  been  in  effect 
in  1903  there  would  have  been  nearly  $200,000,000  more  collected  than 
were  in  fact  collected? 

Mr.  Spencer.  Yes,  sir— well,  I  should  not  make  it  $200,000,000. 

Mr.  Mann.  Well,  it  is  not  quite  $200,000,000. 

Mr.  Spencer.  But  it  would  have  been  considerably  larger. 
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ilr.  MA2iN.  It  would  have  been  over  $160,000,000? 

Mr.  Sp£KC£R.  Yes;  considerably  over. 

Mn  Mann.  !Now,  is  there  8«ch  a  difference  in  fact  in  the  freight 
mtes! 

Mr.  Spenceb.  No,  sir;  I  do  not  believe  there  was.  It  would  involve 
ID  examination  of  every  waybill  that  was  made  during  that  year  to 
£c&lly  answer  that  question;  but  you  can  group  the  information  and 
irrive  at  it  very  closely  and  approximately. 

Mr.  Mann.  Was  there  such  a  reduction  in  the  general  average  of 
freight  rates  between  1896,  when  the  Interstate  Commerce  Commis- 
sion claimed  it  had  authority  to  fix  rates,  and  1903,  when  it  admitted., 
by  the  Supreme  Court  decision,  that  it  did  not  have  authority?  Wa.s 
there  such  a  reduction  during  that  period  of  time  as  would  make  a  dif- 
ference of  more  than  $160,000,000  m  freight? 

Mr.  Spencer.  No,  sir;  I  do  not  think  there  was  that  difference  in 
the  tariffs.  I  think  the  difference  was  partially  made  up,  just  as  I  hate 
Rat4»d  about  the  $155,000,000.  1  must  say,  in  all  fairness,  that  it  was 
ptrtially  made  up  in  the  difference  in  the  character  of  the  movements, 
ted  not  entirely  in  the  rates.  The^e  rates  which  had  been  in  effect 
▼ere  not  changed  to  that  extent.  I  have  no  hesitation  in  asserting 
tijat  the  avei'age  changes  of  rates  wherever  changes  took  place  were 
reductions  instead  of  increases.  There  may  have  been  a  few  increases, 
iKit  the  great  majority  were  decreases  and  always  are. 

The  Chairman.  Proceed,  Mr.  Spencer. 

Mr.  TowNSEND.  Did  you  assent  to  the  proposition  or  statement  of 
Mr.  )Iann  that  the  Interstate  Commerce  Commission  had  the  power, 
^11  J,  under  the  act,  to  declare  what  was  a  reasonable  rate? 

Mr.  Mann.  I  said  '' claimed  to  have"  the  power. 

Mr.  Spenceb.  No,  sir;  he  said  ''claimed  to  have  it."  No,  sir;  1 
3xU^t  distinctly  disclaim  that.  I  do  not  think  that  that  power  ever 
eiisted. 

Mr.  TowNSEND.  That  they  can  not  ever  declare  what  is  an  unreason- 
able ratel 

Mr.  Spenceb.  Yes;  undoubtedly  the  law  gives  them  that  power. 

Mr.  TowNSEND.  That  is  the  question  I  asked  you. 

Mr.  Bichabdson.  Do  you  recall  any  instance  for  ten  years  after  the 
*^xwtence  of  the  act  where  they  did  exercise  the  authority  of  fixing  a 
r»le  after  they  had  declared  a  rate  to  be  unreasonable? 
.  Mr.  Spenceb.  They  did  not  do  that  any  more  than  they  are  doing 

it  DOW, 

.  Mr.  TowNSEND.  That  is  not  my  question.  I  did  not  ask  if  you 
fought  they  had  the  power  to  fix  rates,  but  if  you  now  believe  that 
tbe  Interstate  Commerce  Commission  has  the  right  to  declare  what  is 
^  unreasonable  rate  ? 

Mr.  Spenceb.  Yes,  sir;  they  have  the  right  to  make  the  declaration, 
^e  have  also  the  right  to  dispute  it  in  the  courts.  I  am  coming  to 
^in  a  few  minut^,  if  I  am  not  consuming  too  much  of  the  time  of 
^?  committee.  The  question  of  the  determination  of  what  is  a  rea- 
"■^ble  or  an  unreasonble  rate  is  purely  a  judicial  function  under 


Mr.  TowNSEND.  Has  that  question  ever  been  passed  upon  directly 
\  the  the  Supreme  Court,  saying  that  this  Interstate  Conmierce  Com- 
QiKMon  has  the  right  to  declare  what  is  an  unreasonable  rate? 

Mr.  Spenceb.  I  do  not  recall  the  language  of  the  court  on  that  sub- 
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ject.  They  have  done  that  in  many  caaes,  and  in  two  cases,  as  I  recited 
yesterday,  where  there  were  questions  of  discriminations  between 
localities  they  were  sustained  bv  the  courts  in  it.  They  can  declare  a 
rate  unlawful,  and  the  law  is  that  their  declaration  on  that  subject, 
with  the  evidence  before  them,  is  prima  facie  evidence  when  the  ques- 
tion goes  to  the  court.  I  would  rather  you  would  ask  that  question  of 
a  lawyer.     I  am  not  a  lawyer. 

Mr.  CusHMAN.  As  I  understand  your  position.  Mr.  Spencer,  it  is 
that  the  Interstate  Commerce  Commission  have  tne  power  to  declare 
any  given  rate  unreasonable,  but  they  have  not  the  additional  power 
to  declare  and  enforce  what  is  a  reasonable  rate? 

Mr.  Spencer.  What  they  regard  as  a  reasonable  rate. 

Mr.  CusHMAN.  What  they  regard  as  a  reasonable  rate! 

Mr.  Spencer.  That  is  it,  sir. 

Mr.  Lamar.  Do  you  think  that  power  attempted  to  be  conferred 
by  Congress  woula  be  a  constitutional  power}  Did  you  say  thai 
a  while  ago? 

Mr.  Spencer.  I  am  not  a  constitutional  lawyer. 

Mr.  Lamar.  I  understood  you  to  say  that.     I  was  not  quite  sure. 

Mr.  Spencer.  No. 

Mr.  Shackleford.  He  said  he  was  not  a  lawyer. 

Mr.  Spencer.  I  did  not  state  as  to  whether  the  law  would  be  con- 
stitutional or  not.     I  would  not  undertake  to  do  that. 

Mr.  Lamar.  I  thought  you  did  say  a  few  moments  ago. 

Mr.  Spencer.  I  might  nave  a  layman's  view  of  it;  but  I  could  not 
speak  as  a  lawyer. 

Mr.  Lamar.  I  misapprehended  a  remark  of  yours;  that  is  all. 

Mr.  Spencer.  Now,  I  shall  have  to  nm  hurriedly  over  a  few  points 
and  endeavor  to  show  you  that  that  particular  power  of  substituting 
what  they  regard  as  a  reasonable  rate  in  the  place  of  one  which  they 
regarded  as  unreasonable  and  to  be  condemned  was  not  uecessar^^  either 
to  protect  the  reasonableness  of  rates  of  this  country  or  the  relative 
rates  between  localities;  was  not  necessary  to  give  them  power  to 
enforce  tariffs  or  to  prevent  rebates.  Against  the  granting  of  such  a 
power  to  that  particular  body  I  want  to  give  some  reason,  and  if  you 
will  pardon,  my  saying  it  again  it  is  that  particular  power  that  I  refer 
to,  not  legislation  on  railrofui  questions.  That  I  am  not  discussing  at  the 
moment,  but  only  that  particular  power  w  hich  would  be  prejudicial  in 
many  respects.  In  the  first  place,  it  would  necessarily  diminish  the 
activity  of  competition  between  localities. 

In  another  connection,  which  I  touched  upon  yesterday,  and  upon 
which  I  shall  say  very  little  now,  that  activity  of  competition  is  largely 
made  up,  as  I  stated,  of  the  desire  of  a  railroad  which  does  not  reach 
a  certain  territory  to  put  the  products  which  are  manufactured  in  its 
territory  into  the  market  against  those  which  are  manufactured  in  the 
territory  which  it  does  not  reach.  That  produces  a  constant  compe- 
tition an  the  time,  and  not  only  that,  but  they  have  the  active  support 
of  the  merchants  and  manufacturers  along  the  line  of  their  road  to 

fait  their  products  in  the  market.  Now,  if  that  power  is  to  be  taken 
rom  the  railroads  who  are  engaged  in  that  contest  with  the  shippers 
and  the  manufacturers  and  the  merchants  and  the  jobbers  along  toeir 
lines,  necessarily  their  efforts  will  be  to  a  greater  or  less  extent  neu- 
tralized. They  would  necessarily  wait,  if  they  were  applied  to  to  put 
down  a  rate  as  a  means  of  developing  additional  business;  they  would 
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thjit  they  can  not  make  an  agreement  among  themselves  in  respect  to 
traflSe  of  any  kind,  whether  reasonable  or  unreasonable.  And  I  merely 
submit  for  your  consideration  in  that  connection  that  if  any  legislation 
is  to  take  place  in  any  form — I  hope  it  will  not  be  in  this  particular 
fornix  if  it  does— that  it  should  include  something  that  will  insure  that 
dort  of  stability  of  rates  upon  the  one  hand  which  is  required  by  the 
hw  and  upon  the  other  that  reasonable  protection  of  the  carriers  in 
making  charges  that  are  at  least  reasonably  high,  in  order  to  remu- 
Iterate  them  tor  the  service  which  they  perform. 

If  you  will  look  through  the  Interstate  Conmierce  Commission's 
report,  you  will  see  three  or  four  or  iive  utterances  to  the  effect  that 
the  rates  are  in  many  cases  in  this  country  entirely  too  low.  Surprise 
is  expressed  in  one  case  that  the  service  can  be  performed  at  some  of 
the  rates  that  pertain  upon  the  railroads. 

If  there  is  to  be  legislation,  I  merely  throw  out  that  suggestion  that 
the  c^arriers  be  relieved  of  that  entirely  anomalous  prohibition  which 
i"*  put  upon  them  of  making  reasonable  agreement  among  themselves. 
They  ought  not  to  be  entitled  to  make  unreasonable  ones.    They  ought 
Dot  to  be  entitled  to  make  any,  possibly,  that  are  not  subject  to  pub- 
lic scrutiny. 
Mr.  Richardson.  Is  not  that  '^ pooling,'^  what  ^^ou  mean? 
Mr.  Spenceb.  Oh,  no.    You  can  extend  it  until  it  is  pooling,  but 
it  is  not  necessarily  pooling. 
Mr.  Shacklefobd.  It  is  a  joint  contract  for  through  rates? 
Mr.  Sfencer.   A  joint  contract  for  through  rates.    They  are  in 
f xiMtence  all  around.    You  put  out  a  rate  from  Atlanta  or  from  New 
York  to-day  for  the  several  carriers,  and  despite  the  law  that  I  have 
referred  to,  it  is  necessarily  the  case  that  these  carriers  have  got  to 
exchange  their  views.    You  can  say  they  make  no  agreement,  but 
rhey  do  exchange  views,  and  issue  the  same  rate  on  the  same  day. 
Nothing  can  stop  it,  you  know. 

Mr.  Adamson.  Would  the  advantage  to  the  carriers  from  this  oppor- 
tanitv  to  make  an  agreement  be  that  they  could  recoup  in  other  places 
tor  tbeir  losses  where  they  are  compelled  to  maintain  these  low  rates, 
ahnormally  low,  as  you  say? 

Mr.  Sfencer.  Well,  I  do  not  think  so,  to  any  extent.  I  think  it 
would  have  to  be  reasonable  in  itself.  That  is,  if  I  understand  your 
lUfstioD,  if  they  were  taking  a  very  unreasonable  rate  here,  which 

iey  could  not  get  out  of  in  any  way 

Mr.  Adamson.  I  take  it  for  granted  that  wherever  these  rates  are 
sbnormally  low,  as  you  said,  it  is  for  some  reason  of  necessity,  where 
vou  find  that  you  have  it  to  do? 
Mr.  Spencer.  Yes,  sir. 

Mr.  Adamson.  And  therefore  you  think  that  if  you  had  authority 
<o  make  these  agreements  you  could,  in  the  general  adjustment  of  the 
^imfement,  recoup  those  losses  elsewhere? 

Mr.  Spencer.  No,  sir.  My  idea  was  that  the  causes  which  lead  to 
*^t  unreasonable  rate  there  might  be  removed  with  reference  to  that 
^te  if  a  reasonable  agreement  could  be  made.     I  would  propose  for 

*Jttt  authority— rand  I  think  I  stated  it  accurately 

Mr.  Adamson.  Then  you  could  raise  those  rates? 
Mr.  Spencer.  We  could  then  raise  that  rate.    The  remedy  is  to 
tllow  the  railri^s  to  make  a  reasonable  agreement  for  the  mainte- 
'^^Qce  of  reasonable  rates.     If  we  found  t£ett  we  could  not  touch  the 
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follow  them.  It  is  not  a  question  as  to  what  has  been  the  practice, 
but  what  will  the  law  authorize. 

Mr.  Spencer.  If  I  may  interject  there,  I  may  say  that  I  think  any 
power  eiven  to  any  tribunal  to  name  the  maximum  rate  for  the  rail- 
ways, tne  carriers  of  the  United  States,  or  to  carry  with  it  the  rig^ht 
to  name  a  maximum,  would  have  no  equity  in  it. 

Mr.  Mann.  1  call  your  attention  to  the  specific  proposition  that  is 
in  the  Cooper- Quarles  Act.  It  is  not  the  power  to  fix  a  maximum 
rate  at  all. 

Mr.  Spencer,  No;  it  is  not. 

Mr.  Mann.  It  is  the  power  to  fix  a  particular  rate. 

Mr.  Spencer.  That  was  my  recollection,  as  I  stated  it  from  memory. 
I  thou^t  it  would  convey  it. 

Mr.  JEsoh.  Would  not  that  carry  with  it  the  power  to  raise  as  well 
ss  to  lower? 

Mr.  Spencer.  I  should  think  so.  But  I  repeat  I  did  •not  read  it 
with  that  view,  because  in  all  frankness  \  must  say  I  do  not  think  that 
would  arise  as  a  practical  question  under  it. 

Mr.  Shaokleford.  And  in  giving  this  power  to  fix  rates  it  also 
gives  the  power  to  raise  rates  as  well  as  to  lower  i*ates.  Would  not 
the  ultimate  tendency  of  it  be  to  raise  the  rates  on  water  transporta- 
tion where  they  make  it  impossible  for  railroads  to  live  in  competition 
with  water  transportation  ? 

Mr.  Spencer.  At  present  the  law  does  not  apply  to  water  trans- 
portation. • 

Mr.  Shackleford.  The  Commission  is  seeking  to  have  it  do  so. 

Mr.  Spencer.  1  should  say  interstate  commerce  transportation  by 
water  ought  to  be  covered,  but  you  will  find  some  of  it  that  could  not 
be  covered. 

Again,  while  undertaking  to  protect  the  shipper,  under  this  bill 
there  is  no  provision  for  the  protection  of  the  carrier  at  all.  The  Inter- 
state Commerce  Commission  has  stated  in  one  of  its  reports  that  the 
rates  in  this  country  were  in  many  cases  too  low.  Now,  if  that  be  true, 
ought  not  a  bill  which  undertakes  to  regulate  against  rates  that  are  too 
higfi  make  some  practical  provision  for  regulating  against  rates  that 
are  unreasonably  and  improperly  low  ?  It  may  be  said,  doubtless  will 
be — that  has  been  the  practice,  at  all  events — that  that  is  a  subject  on 
which  the  carriers  would  be  expected  to  take  care  of  themselves;  and, 
of  course,  the  burden  of  it  must  fall  upon  them.  They  can  not  call  to 
their  aid  with  any  Justice  or  fairness  the  arm  of  the  Government  to 
support  their  tarins  and  their  management.  In  the  firet  place  they 
would  not  receive  it,  and  in  the  next  place  it  would  be  impractical.  I 
do  not  think  that  protection  in  the  way  of  their  raising  a  rate  in  order 
to  equalize  and  regulate  would  be  feasible.  I  do  not  think  it  would  be 
successful  in  practice,  and  the  only  form  that  it  can  be  given  which  I 
could  suggest  would  be  that  the  carriers  should  be  relieved  of  the  dis- 
ability which  the^^are  now  under  of  not  being  able  to  make  reasonable 
agreements  among  themselves.  The  fact  is  that  in  order  to  maintain  the 
rates  as  provided  for  in  the  interstate  commerce  law  such  agreements 
must  be  made.  It  can  not  be  otherwise.  Kates  to  be  uniform  and 
stable,  as  is  intended  by  the  law,  to  be  public  under  all  the  circum- 
stances, must  be  made  with  one  carrier  knowing  what  the  other  is 
doing  with  precisely  the  same  traflic  at  the  same  time. 

The  interpretation  which  has  been  placed  upon  the  antitrust  law  is 
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that  they  can  not  make  an  agreement  among  themselves  in  respect  to 
traffic  of  any  kind,  whether  reasonable  or  unreasonable.  And  I  merely 
submit  for  your  consideration  in  that  connection  that  if  any  legislation 
is  to  take  place  in  any  form — I  hope  it  will  not  be  in  this  particular 
form,  if  it  does—that  it  should  include  something  that  will  insure  that 
sort  of  stability  of  rates  upon  the  one  hand  which  is  required  by  the 
law  and  upon  the  other  that  reasonable  protection  of  the  carriers  in 
making  charges  that  are  at  least  reasonably  high,  in  order  to  remu- 
nerate them  for  the  service  which  they  perform. 

If  you  will  look  through  the  Interstate  Commerce  Commission's 
report,  you  will  see  three  or  four  or  five  utterances  to  the  effect  that 
the  rates  are  in  many  cases  in  this  country  entirely  too  low.  Surprise 
is  expressed  in  one  case  that  the  service  can  be  performed  at  some  of 
the  rates  that  pertain  upon  the  railroads. 

If  there  is  to  be  legislation,  I  merely  throw  out  that  suggestion  that 
the  carriers  be  relieved  of  that  entirely  anomalous  prohibition  which 
is  put  upon  them  of  making  reasonable  agreement  among  themselves. 
They  ought  not  to  be  entitled  to  make  unreasonable  ones.  They  ought 
not  to  be  entitled  to  make  any,  possibly,  that  are  not  subject  to  pub- 
lic scrutiny. 

Mr.  Richardson.  Is  not  that  ^^ pooling,'^  what  you  mean? 

Mr.  Spencer.  Ob,  no.  You  can  extend  it  until  it  is  pooling,  but 
it  is  not  necessarily  pooling. 

Mr.  Shackleford.  It  is  a  joint  contract  for  through  rates? 

Mr.  Spencer.  A  joint  contract  for  through  rates.  They  are  in 
existence  all  around.  You  put  out  a  rate  from  Atlanta  or  from  New 
York  to-day  for  the  several  carriers,  and  despite  the  law  that  1  have 
referred  to,  it  is  necessarily  the  case  that  these  carriers  have  got  to 
exchange  their  views.  You  can  say  they  make  no  agreement,  but 
they  do  exchange  views,  and  issue  the  same  rate  on  the  same  day. 
Nothing  can  stop  it,  you  know. 

Mr.  Adamson.  Would  the  advantage  to  the  carriers  from  this  oppor- 
tunitv  to  make  an  agreement  be  that  they  could  recoup  in  other  places 
for  their  losses  where  they  are  compelled  to  maintain  these  low  rates, 
abnormally  low,  as  you  sav  ? 

Mr.  Spencer.  Well,  I  do  not  think  so,  to  any  extent.  I  think  it 
would  have  to  be  reasonable  in  itself.  That  is,  if  I  understand  your 
question,  if  they  were  taking  a  very  unreasonable  rate  here,  which 
they  could  not  get  out  of  in  any  way 

Mr.  Adamson.  I  take  it  for  granted  that  wherever  these  rates  are 
abnormallv  low,  as  you  said,  it  is  for  some  reason  of  necessity,  where 
you  find  that  you  have  it  to  do? 

Mr.  Spencer.  Yes,  sir. 

Mr.  Adamson.  And  therefore  you  think  that  if  you  had  authority 
to  make  these  agreements  you  could,  in  the  general  adjustment  of  the 
agreement,  recoup  those  losses  elsewhere? 

Mr.  Spencer.  No,  sir.  My  idea  was  that  the  causes  which  lead  to 
that  unreasonable  rate  there  might  be  removed  with  reference  to  that 
rate  if  a  reasonable  agreement  could  be  made.     I  would  propose  for 

that  authority-rand  I  think  I  stated  it  accurately 

.  Mr.  Adamson.  Then  you  could  raise  those  rates? 

Mr.  Spencer.  We  could  then  raise  that  rate.  The  remedy  is  to 
allow  the  railroads  to  make  a  reasonable  agreement  for  the  mainte- 
nance of  reasonable  rates.     If  we  found  that  we  could  not  touch  the 
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particular  rate  at  all,  and  we  wanted  to  recoup,  as  you  suggest,  bv 
making  it  up  somewhere  else,  with  the  law  in  the  form  I  suggested, 
we  would  have  to  submit  to  some  public  authority  that  agreemont 
which  we  proposed  as  a  reasonable  one.  So  that  we  could  not  estab- 
lish an  unreasonably  high  rate  here  in  order  to  recoup  for  an  unrea- 
sonably low  one  elsewhere. 

Mr.  Richardson.  To  whom  would  you  submit  that  agreement  for 
supervision? 

Mr.  Spencer.  To  the  Interstate  Commerce  Commission. 

Mr.  Richardson.  Would  you  give  them  authority  to  say  that  it  is 
unjust  or  unfair? 

Mr.  Spencer.  If  it  was  not  just  we  could  not  do  it. 

Mr.  Richardson.  And  if  it  is  unjuit,  they  would  have  the  i)ower  to 
designate  what  the  contract  should  oe? 

Afi*.  Spencer.  No.  I  would  not  suggest  that  they  make  the  con 
tracts  between  us. 

Mr.  Richardson.  But  simply  to  pass  on  your  contracts? 

Mr.  Spencer.  To  have  the  power  to  annul  it,  or  that  it  can  not  go 
into  effect  without  their  consent.     That  is  better  still. 

Mr.  Richardson.  I  just  wanted  to  understand  that. 

Mr.  Spencer.  Again,  the  granting  of  that  authority  to  name  a  rate, 
under  the  circumstances  described  in  this  bill,  would  inflict  an  irre- 
parable injury  upon  the  carrier  in  a  case  where  the  matter  was  appealed 
to  the  courts.  The  rate  having  alreadv  taken  effect,  if  the  courts 
should  decide  that  the  original  rate  of  t6e  railway  company  was  rea- 
sonable and  just,  there  would  be  no  possible  means  for  the  railway 
company  to  recoup  that  loss.  Now,  the  process  is  that  the  Interstate 
Commerce  Commission  has  the  power,  and  it  is  one  of  its  duties,  that 
having  found  what  it  regards  to  be  an  unreasonable  rate,  either  bv  its 
own  motion  or  after  hearing,  it  shall  condemn  that  rate.  We  fcave 
seen  that  in  the  great  majority  of  cases,  something  over  90  per  cent, 
where  they  have  done  that  thing,  the  railway  companies  have  acqui- 
esced, and  stated:  "All  right;  we  accept  your  judgment."  But 
where  it  has  gone  into  court,  the  Commission  nas  not  established  one 
single  case  of  an  unreasonable  rate  per  se,  and  they  have  only  estiib- 
lished  two  cases  of  discriminatory  rates  as  between  localities,  that  be- 
ing less  than  10  per  cent  of  the  total  of  the  cases  which  have  gone  to 
the  courts.  If  tnat  is  the  case,  is  it  not  fair  to  the  railroad  companies 
that  before  a  rate,  on  a  record  like  that,  is  put  into  effect,  the  courts 
should  pass  upon  it,  if  the  railroad  company  is  going  to  suffer  irrepa- 
rable loss  if  they  finally  gain  the  case? 

Mr.  Adamson.  Right  tnere,  take  the  converse  of  that  contingency: 
Say  that  they  declare  a  rate  to  be  reasonable  and  just,  and  vou  carry 
it  up,  and  after  years  of  litigation  the  courts  hold  that  the  adjudication 
of  the  Interstate  Commerce  Commission  was  correct,  and  that  the  rate 
they  declared  was  the  proper  one,  and  allowed  it  to  stand;  is  not  the 
loss  of  the  shipper  irreparable? 

Mr.  Spencer.  Yes,  sir;  and  that  point  harks  right  back  to  the  one 
question:  If  I  have  been  guilty  of  a  crime,  at  what  date  after  judg- 
ment should  my  punishment  begin? 

Now,  you  can  cover  that,  if  there  is  any  doubt  about  it,  and  the 
court  feels  that  it  is  a  very  doubtful  case  on  presentation  by  letting 
the  court  require  bond. 

Mr.  Townsbnd.  That  could  all  be  obviated  by  injunction,  anyway, 
could  it  not? 
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Mr.  Sfbkceb.  No;  the  only  thing  subject  to  injanction  under  the 
Elkins  Act,  as  I  understand  it,  is  a  depaiture  from  established  tariff 
i&ted,  which  are  a  violation  of  law.  It  is  not  a  question  of  enjoining 
irate  which  has  not  been  adjudged  unreasonable. 

Mr.  TowNSEND.  I  mean  during  the  time.  If  the  railroad  took  an 
ippeal  in  the  case,  they  can  enjom  during  that  proceeding? 

Mr.  Spencer.  Oh,  yes.  Now  you  have  a  case  in  point  at  once. 
Tue  Interstate  Commerce  Commission  has  under  consideration  the 
lumber  rates  from  the  Southern  States,  Georgia,  Alabama,  and  Mis- 
sissippi particularly,  to  points  north  of  the  Ohio  Biver,  attacked  as 
Qoreasonable.     That  case  is  now  pending  in  court. 

Mr.  Lovering.  How  long  has  it  been  pending? 

Mr.  Spencer.  It  is  in  the  form  of  a  bill  for  an  injunction  now.  The 
bf^od— that  is  what  I  was  coming  to — the  bond  has  been  given  by  the 
nilroad  companies  to  refund  to  shippers  if  the  case  goes  against  them. 

Mr.  LoTERiKO.  How  long  is  it  likely  to  continue,  if  the  ease  is  not 
pre.sgedl 

Mr.  Spencer.  Well,  the  Commission  is  holding  the  case,  so  our 
cwiDsel  tells  me.     The  details  I  have  not  in  mind. 

Mr.  Richardson.  I  understood  you  to  sa}'^  that  in  the  event  of  the 
)K)wer  beine  given  the  Commission  to  fix  a  rate,  after  the  i*ate  bad  been 
mvestigated  and  found  to  be  unreasonable  and  unjust,  if  the  law  should 
give  the  Commission  authority  to  fix  the  rate,  and  if  the  question  should 
^0  ap  to  tiie  Supreme  Court,  the  railroad  would  sustain  irreparable 
iimage  if  the  Commission  had  made  a  mistake.  Now,  do  you  not 
think  that  there  would  be  a  very  strong  likelihood  of  decreasing  the 
f  n^liability  of  those  damages  if,  after  the  Commission  had  authority  to 
Si  the  rate,  and  the  appeal  was  taken  bv  the  railway  company  to* the 
F'^eral  circuit  court,  where  the  appeal  &ad  been  taken,  either  party, 
the  railroad  or  the  complainant,  should  be  given  the  right  to  summon 
witnesses  and  bring  them  up  there  and  test  the  question  as  to  whether 
j^^  Interstate  Commerce  Commission  had  fixed  a  fair  and  just  rate? 
»"mld  it  not  lessen  the  probabilitv  of  your  damages  and  throw  a  strong 
safeguard  around  the  interests  of  the  railroad  and  the  public} 

Mr.  Spencer.  I  do  not  see  how. 

Mr.  Richardson.  You  do  not  see  how  it  would? 

Mr.  Spencer.  I  do  not  think  it  would. 

Mr.  KicHARDSON.  Would  you  not  have  a  second  trial  on  it?  Would 
"■ '«!  not  have  a  second  opportunity  in  the  presence  of  a  Federal 

rJ^e 

^Ir.  Spencer.  Yes;  but  if  the  rate  is  running  all  the  time,  the  loss 
>  ?oing  on,  and  there  is  no  way  we  can  get  it  back. 

Mr.  Richardson.  Suppose  authority  was  given  to  the  court  to 
*>pend'the  rate  until  that  investigation  took  place? 

Mr.  Spencer.  That  is  all  I  am  asking. 

Mr.  Richardson.  And  then,  after  the  investigation  took  place,  and 
*>  circuit  judge,  under  the  evidence  that  was  given,  after  this  Com- 
'-  i^^ion  had  fixed  the  rate,  concluded  that  it  was  a  reasonable  rate^ 
•*'  i  then  the  rate  went  into  effect,  and  you  took  an  appeal  to  the 
^^preme  Court  on  the  same  question,  would  not  that  lessen  the  prob- 
•  Jtitj  of  vour  damage,  because  it  would  not  run  so  long — or  the 
•dippers'  (lamage,  either? 

Mr.  Spencer.  If  I  understand  you.  Judge,  your  suggestion  is 
-^>ply  to  expedite  the  litigation,  whatever  it  may  be? 
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Mr.  B1GHABD8ON.  That  is  right. 

Mr.  Spencer.  We  are  willing  to  have  it  expedited.  If,  under  due 
process  of  law,  the  thing  can  oe  decided  in  twenty-four  hours,  we 
would  rather  have  it  decided  in  twentv-four  hours  than  to  have  it 
decided  in  forty-eight  hours.  But,  in  the  meantime,  we  do  not  want 
that  rate,  whicn  we  have  regarded  as  just  and  reasonable  and  which  we 
put  in  for  what  we  regarded  as  good  basiness  reasons,  set  aside; 
necause  that  involves  the  punishment  for  a  wrong  thing  before  you 
have  been  adjudged  by  a  competent  tribunal  to  have  done  a  wrong 
thing. 

Mr.  BiOHABDSON.  I  was  glad  to  hear  you  say  that  if  there  was  to  be 
any  legislation  upt>n  that  subject  you  would  like  to  give  your  views 

Mr.  Spengeb.  That  is  all  I  am  here  presenting.     Do  not  understand, 

{gentlemen,  that  I  am  opposing  all  le^slation  with  respect  to  the  re^u- 
ation  of  commerce.  I  am  here  arguing  to  the  best  01  my  ability  why 
this  particular  legislation  would  not  be  effective  on  the  one  hana,  and 
would  be  prejudicial  against  the  interests  of  one  important  industry  in 
this  country,  the  carriers,  on  the  other. 

If,  in  the  wisdom  of  Congress  and  of  this  country,  legislation  is 
necessary,  all  that  the  railway'  companies,  so  far  as  I  have  anything  to 
say  for  them,  ask  is  that  tKis  legislation  shall  be  mature,  carefully 
thought  out,  and  shall  protect  both  interests  as  well  as  one.  1  have  no 
right  to  ask  beyond  that,  and  I  do  not  intend  to  do  so.  I  am  merely 
trying  to  point  out  wherein  this  particular  legislation  would  be  harm- 
ful to  us  and  not  be  effective  in  tne  direction  in  which  it  is  aimed. 

Mr.  Adamson.  You  have  no  objection,  if  the  law  does  not  already 
provide  for  it,  to  an  arrangement  to  prevent  discrimination  and  secure 
the  speedy  termination  of  litigation? 

Mr.  Spencer.  Not  the  slightest.     Not  the  slightest. 

Mr.  Mann.  When  you  speak  of  discrimination,  what  do  you  mean 
by  that,  in  answer  to  Mr.  Adamson's  (]^uestion? 

Mr.  Spencer.  Well,  I  mean  discrimination  that  really  discrimi- 
nates. I  mean  unjust  and  unreasonable  and  '^ undue" — I  oelieve  the 
letter  of  the  statute  is  "undue" — discrimination. 

Mr.  Adamson.  "Giving  an  undue  advantage  to  one  person  or  local- 
ity over  another"  is  part  of  it. 

Mr.  Spencer.  The  man  does  not  live,  and  the  body  of  men  does  not 
live,  that  can  frame  any  law,  or  adopt  any  policy  in  the  management 
of  the  carriers  of  this  country,  whether  owned  as  they  are  npw,  or 
owned  by  the  Government,  or  owned  by  any  power — nothing  exists 
that  will  do  away  with  the  alleged  discriminations  between  localities. 
You  can  get  rid  of  the  discriminations  between  individuals.  It  is 
almost  done  away  with.  If  it  exists  it  is  a  crime  and  can  be 
reached  by  law.  I  do  not  want  for  a  moment,  however,  to  be  under- 
stood as  indicating  that  we  will  agree  to  the  adoption  of  something  as 
a  means,  or  cooperate  in  putting  something  into  effect  as  a  means,  that 
is  going  to  quiet  the  question  of  whether  one  community  is  discrimi- 
nated against  in  comparison  with  another.  I  do  not  know,  as  I  said  to 
you  yesterday,  any  community  of  any  size  that  does  not  feel  in  some 
way  that  it  is  discriminated  against  in  favor  of  some  other  community 
engaged  in  similar  enterprises  or  business.  That  is  going  to  continue, 
and  if  a  law  like  this  passes,  it  will  grow  a  thousandfold. 

Mr.  Adamson.  If  some  railroad  touches  two  towns  of  equal  size  and 
importance,  equally  distant  from  a  distributing  center,  and  in  one  of 
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tiiose  towns  that  railroad  meets  competition  and  gives  a  low  rate  to 
people  who  already  have  a  railroad  and  do  not  need  it,  and  at  the  othei 
town  it  is  two  or  three  times  as  much,  is  not  that  discrimination? 

Mr.  Sp£KGER.  1  am  not  sure  of  it.    I  do  not  think  I  understand 

Mr.  Ajdamsox.  The  towns  being  of  the  same  size  and  the  distance 
from  the  distributing  center  being  the  same,  one  of  the  towns  needing 
help  and  the  other  not  needing  help? 

Mr.  Spenosr.  I  do  not  know  what  you  mean  by  one  of  the  towns 
needing  help  and  the  other  not.  1  never  saw  one  that  did  not  need 
help,  or  did  not  think  it  needed  it.  AH  you  can  ever  do  from  the  car- 
rier s  standpoint  is  to  adopt  something  that  is  commercially  reasonable. 
It  may  not  oe  equal.  You  can  not  measure  it  as  to  distance  or  locality. 
Yon  can  not  measure  it  by  reason  of  a  particular  position,  because  no 
two  positions  are  alike,     i  ou  must  settle- 

Mr.  Adamson.  But  I  made  two  alike. 

The  Chairman.  I  wish  that  the  interruptions  would  not  occur  so 
frequently  when  the  witness  is  in  the  midslof  an  interesting  statement. 

Mr.  Adamson.  Well,  I  understood  that  Mr.  Spencer  was  willing  to 
answer  questions. 

Mr.  Spencer.  Gentlemen,  I  am  perfectly  willing  to  answer  any 
questions.  The  one  point  with  me  is  that  1  do  not  want  to  consume 
too  much  time  of  the  committee.    I  am  at  your  disposal. 

Mr.  Adamson.  I  am  perfectly  willing  to  wait  until  you  are  through 
and  then  ask  my  question. 

Mr.  Spencer.  If  it  takes  a  week  I  am  perfectly  willing  to  stay  here 
and  answer  all  questions.  I  simply  wish  to  avoid  occupying  too  much 
time  of  the  committee. 

Mr.  ADAifSON.  When  you  are  through  with  your  statement  I  will 
is$k  Tou  what  I  wish  to  know. 

>fr.  Spencer.  I  will  hurry  through  with  it.  There  is  not  very 
much  more  of  it. 

Mr.  Adamson.  -I  think  that  is  better  myself. 

Mr.  Spencer.  As  I  have  said,  the  bill  inflicts  the  irreparable  injury 
in  the  loss  of  revenue  which  is  going  on  while  the  case  is  pending. 
That  is  not  the  only  part  of  that  irreparable  injury.  You  may  run 
into  this  difficulty:  We  will  assume  that  the  Commission  has  put  a  rate 
into  effect  and  a  railroad  company  has  appealed  it  to  the  courts.  Now, 
that  very  fact  that  the  rate  goes  into  effect  is  a  material  deterrent^  irre- 
spective of  the  reasonableness  or  unreasonableness  of  the  rate  itself, 
(fee  of  the  greatest  difficulties  we  have  to  deal  with — ^and  that  is  the 
reason  that  our  unreasonably  low  rates  exist,  to  a  very  large  extent, 
liecaose  something  has  occurred — it  may  be  one  thing  or  it  may  be 
mother;  it  may  be  fierce  competition;  it  may  be  an  abortive  effort  to 
create  new  business  that  did  not  work  out — for  various  reasons  these 
low  rates  have  ^ne  into  effect;  and  one  of  the  most  serious  difficulties 
we  have  to  deal  with  in  practice  is  to  ever  get  them  back.  It  is  not 
only  that  People  are  loath  to  pay  an  increased  rate  above  what  they 
bare  paid.  ThsLt  is  natural,  r^one  of  us  like  to  pay  more  for  a  thing 
than  we  jmd  yesterday  or  the  day  before  yesterday  or  last  year,  if  we 
can  help  it.  Beyond  that,  however,  and  apart  from  any  inaividual  or 
persomu  reluctance  in  paying  more,  the  rate  having  gone  into  effect, 
the  commerce  of  that  particular  article,  its  distribution,  the  commerce 
of  that  particular  community,  becomes  settled  around  that  rate. 

Not  only  have  you  got  the  question*  then,  by  the  time  it  goes  out  of 
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the  courts,  to  deal  with  as  to  whether  that  rate  was  a  reasonable  or  an 
unreasonable  one,  but  you  have  got  the  additional  question  then  of 
expediency  to  deal  with,  in  view  of  the  altered  situation.  It  may  have 
been  perfectly  agreeable  to  everybody  almost,  except,  probably,  one 
complainant,  to  pay  that.  They  have  been  convinced  by  that  time 
that  the  experiment,  if  3^ou  may  so  call  it,  of  putting  in  that  rate  did 
not  bring  in  expected  results;  that  it  is  a  disappointment,  and  yet 
the  very  fact  that  it  is  there,  that  the  commerce  of  that  section  of  the 
country  is  being  carried  on  in  respect  to  that  condition  of  affairs  as 
thus  changed,  will  be  a  material  reason  why  that  rate  could  not  be  put 
up  again;  ana  there  is  an  irreparable  loss  on  a  rate  which  the  courts, 
1  am  assuming,  would  finally  adjudge  (as  it  has  in  most  of  the  cases 
that  have  come  up)  was  not  an  unreasonable  rate.  And  yet  some- 
body whose  judgment  was  brought  to  bear  upon  it,  other  than  the 
carrier  that  controlled  that  rate,  has  put  it  down,  and  the  sum  total  of 
the  result  is  that  the  carrier  permanently  loses  that  much  revenue, 
when  the  commerce  of  the  country  would  have  gone  on  just  as 
smoothly,  just  as  successfully,  to  the  same  volume  that  it  did  before. 

Lastly,  with  respect  to  the  objection  that  it  would  be  conferring 
anomalous  powers  upon  one  body.  I  might  elaboi'ate  that  at  length, 
but  in  view  of  the  limited  time  I  shall  say  very  little  about  it,  leaving 
it,  probabl}'^  for  able  counsel  to  follow  me  hereafter. 

The  Interstate  Commerce  Commission,  under  the  present  law,  is  an 
investigating  and  a  prosecuting  body,  with  administrative  powers  as 
well.  They  entertain  claims  that  are  presented  to  them.  They  have 
the  power,  and  it  is  their  duty,  in  certam  cases,  to  institute  proceedings 
against  the  carriers  with  reference  to  their  rates  or  their  practices,  or 
their  management  in  general. 

Now,  it  is  proposea  to  confer  b}^  this  bill  the  right  for  the  Commis- 
sion, upon  hearing  and  complaint— and  not  upon  their  own  initiative, 
I  quite  recognize  that — to  hear  and  determine  whether  a  rate  is  rea- 
sonable or  unreasonable.  That  step  taken  alone  is  in  the  nature  of  a 
court.  That  is  a  judicial  function  bej^ond  a  doubt.  It  has  been 
decided  so  by  the  Supreme  Court.  There  is  no  question  about  it,  that 
a  determination  primarily  of  what  is  a  reasonable  or  an  unreasonable 
rate  is  a  judicial  function.  Now,  the  Interstate  Commerce  Commis- 
sion in  that  sense  is  not  a  court.  It  has  never  been  so  constituted. 
Its  trials  are  not  conducted  in  accordance  with  the  established  rules  of 
evidence  of  the  United  States  courts,  and  yet  it  is  suggested  in  that 
bill  that  it  shall  have  the  specific  right  to  do  what  only  a  court  can 
do— declare  a  rate  unreasonable  per  se. 

Now,  if  that  is  the  case,  thej'  are  exercising  there  a  judicial  function. 

Let  us  take  the  next  step  in  what  would  be  their  procedure  in  that  cai^e. 
Having  taken  that  judicial  action  and  condemned  a  rate  as  unreason- 
able and  unjust,  as  if  they  w  ere  a  court,  their  next  step  is,  under  such 
authority  as  is  now  proposed,  to  place  in  existence  under  its  order  a 
new  rate — a  rate  which  shall  govern  for  the  future.  They  were  deal- 
ing up  to  that  point  with  a  rate  which  related  to  the  past  or  the 
present.  Now  it  is  proposed  that  they  substitute  for  that  rate,  which 
they  have  condemned  as  unreasonable,  a  rate  for  the  future.  To  what 
department  of  the  Government  does  that  belong?  That  is  distinctly, 
under  the  law,  under  the  decisions  of  the  courts,  a  legislative  function. 
The  power  to  name  a  future  rate,  so  far  as  it  is  invested  in  govern- 
ment, is  purely  a  legislative  function. 
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Kow,  you  are  goin^  to  have  this  position.  You  have  got,  under 
the  existing  law,  and  it  is  proposed  in  this  bill  to  change  it,  a  body 
which  is  a  prosecuting  Ijody.  It  has  been  described  by  Justice  Jack- 
^0,  as  I  said  to  you  a  day  or  two  ago,  as  follows: 

The  fanctions  of  the  Commiseion  are  those  of  referees,  or  special  commissioners, 
ipftointed  to  make  preliminary  investi^tion  and  report  upon  matters  for  suheeqaent 
jiKlioial  examioation  and  determination.  In  respect  to  interstate-commeroe  mat- 
Xt-ry  covered  by  the  law,  the  Commission  may  be  regarded  as  the  general  referee  of 
each  and  every  circuit  court  of  the  United  States  upon  which  the  jurisdiction  is 
rf^nferred  of  enforcing  the  rights,  duties,  and  obligations  recognized  and  imposed  by 
the  act 

You  have,  therefore,  got  a  prosecuting  body  exercising  adminis- 
trative functions,  as  they  do  to-day,  whose  findings  are  prima  facie 
evidence  when  the  case«  go  to  court.  It  is  proposed  to  invest  them. 
Id  the  next  step,  with  a  purely  judicial  function  of  condemning  and 
Stating  aside  a  rate  because  in  their  judgment  it  is  unreasonable;  and 
when  that  judgment  is  pronounced  they  can  not  possibly  have  sat 
with  all  the  powers  and  functions  of  a  court,  and  under  all  the  prac- 
tices of  a  court,  and  a  rate  ought  not  to  be  condemned  until  that  has 
been  done.  Yet  it  is  proposed  that  this  Commission  condemn  it  and 
set  it  aside.  Then  it  is  proposed  that,  having  set  it  aside  as  a  judge, 
they  shall  immediately  assume  the  functions  of  a  legislature  and  say 
what  shall  take  place  lor  the  future. 

I  submit  to  the  committee  whether,  if  there  is  to  be  legislation  hpon 
this  question — and  1  am  not  saying  that  there  is  not  to  be  and  ought 
not  to  be;  I  am  passing  the  question  for  a  moment  and  will  come  back 
to  it — if  that  is  the  case,  is  it  not  worth  while  to  stop  now  and  consider 
whether  the  particular  legislation  which  is  now  proposed  is  safe,  is 
proper,  is  such  that  will  s^nd  and  be  effective,  and  so  far  as  the  car- 
riers' interest  is  concerned.  What  is  possibly  equally  as  important,  is 
it  fair  to  the  carriers'  interest? 

I  am  sure  that  Congress  will  not  enact,  I  am  sure  that  this  commit- 
tee will  not  recommend,  a  thing  which,  after  mature  reflection,  is 
repirded  as  unfair  to  one  of  the  very  great,  if  not  the  very  greatest, 
industrial  interest  in  this  country.  All  we  have  the  right  to  ask,  and 
all  I  ask  in  behalf  of  those  that  I  represent,  is  that  the  subject  shall  be 
given  a  very  thorough  and  careful  considemtion  before  action  is  taken. 

Let  us  see  exactly  what  the  bearings  of  all  this  are  going  to  be. 
Pause  to  consider  its  alleged  necessity  upon  the  one  part,  and  upon  the 
other  if  it  is  not  necessary;  its  expediency  upon  the  third,  and  then 
the  promise  of  success  whenever  it  is  enacted. 

I  nave  occupied  a  great  deal  of  your  time  and  I  must  still  apologize. 
There  is  only  one  point  more,  and  I  will  pass  it  before  I  make  you  a 
suggestion. 

It  has  been  claimed — and  I  am  sorry  I  have  not  time  to  elaborate 
that — that  the  granting  of  this  power  is  not  the  granting  of  the  total 
rate-making  power.  It  is  a  big  subject,  and  I  will  call  vour  attention 
to  only  one  case,  the  maximum-rate  case,  in  which  it  was  decided  against 
the  Commission  that  they  did  not  have  the  power  to  make  rates.  That 
case  involved  2,000  rates  in  one  decision.  It  means  not  only  that 
upon  complaint  they  have  the  right  to  take  up  any  one  rate  or  set 
of  rates.  It  means,  sooner  or  later,  that  not  only  will  they  have  the 
jjower  to  do  it,  but  the  greatest  misfortune  of  all  would  be  that  the 
making  of  them  all  would  be  practically  forced  upon  them.  They  could 
not  escape  it. 
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Now,  I  am  going  to  very  briefly  make  a  few  suggestions. 

(1)  Form  an  interstate-commerce  court,  or  so  increase  the  number  of 
judges  of  the  existing  court  that  a  special  interstate-commerce  court  can 
be  lormed  from  their  number,  whicn  shall  have  special  jurisdiction  over 
all  cases  arising  under  the  interstate-commerce  act  and  its  amendments: 
this  court  to  pass  upon  all  rates  adjudged  by  the  Commission  on  com- 
plaint and  hearing  to  be  unreasonable  before  the  rate  shall  take  effect, 
there  being  no  appeal  from  the  decision  of  this  court  to  the  Supreme 
Court,  except  upon  questions  of  law,  and  no  stay  during  such  appeal. 

(2)  Bring  the  private-car  lines,  fast-freight  lines,  and  the  water 
lines  doing  a  through  interstate  traffic  within  the  jurisdiction  of  the 
interstate-commerce  act. 

(3)  Relieve  the  carriers  of  the  existing  prohibitions  against  mak- 
ing  reasonable  agreements  among  themselves  for  the  purpose  of  main- 
taming  lawful  rates,  the  agreements  and  the  rates  to  be  subject  to  the 
previous  approval  of  the  Interstate  Commerce  Conunission. 

(4)  Enforce  the  existing  laws,  not  only  as  a  matter  of  administration 
of  law  and  justice,  but  as  the  most  effective  means  of  eliminating  the 
number  of  complaints. 

I  want  to  reiterate  that  we  are  not  here  asking  that  there  shall  be  no 
legislation.    If  in  the  wisdom  of  Congress  it  is  thought  proper,    I 
suggest  that  it  should  take  this  line:  Form  an  interstate  commerce 
court,  or  probably  better  still,  give  special  functions  to  special  sittings 
of  the  circuit  courts  of  the  United  States.     Give  to  the  Commission 
the  right  to  name  the  rate  or  suggest  the  rate,  subject  to  appeal  t^ 
the  courts.     That  will  leave  the  question  where  it  is  if  the  railroads 
acquiesce,  and  they  have  acquiesced  in  nearly  90  per  cent  of  all  the 
cases.     Now,  if  they  do  not  acquiesce  and  take  it  to  the  courts,  let  the 
rate  remain  in  effect,  and  the  railroad  company  give  bond  until  the 
court — I  mean  the  circuit  court  alone,  this  interstate  commerce  court, 
either  a  special  court  or  made  up  from  judges  of  the  other  circuit  courts 
sitting  here  or  anywhere  else— decides  that  the  rates  shall  go  into  effect. 
Then  it  goes  into  effect,  and  there  is  no  suspension  after  that  in  appeal- 
ing to  the  Supreme  Court  on  questions  of  law.     Begin  at  the  circuit 
court,  stop  the  appeal  at  the  circuit  court,  except  in  cases  of  law  going 
to  the  Supreme  Court,  and  that  appeal  on  a  law  point  to  the  Supreme 
Court  not  to  stay  the  proceedings. 

Mr.  £sGH.  Suppose  you  have  a  separate  court? 

Mr.  Spencer.  Give  it  exactly  the  same  power  with  the  right  of  an 
appeal  on  questions  of  law  to  the  Supreme  Court  without  stay  of  pro- 
ceedings. 

Bring  the  necessaiy  water  lines  engaged  in  interstate  commerce 
which  are  competitive  with  I'ail  carriers— the  fast-freight  lines,  the 
private-car  lines — all  of  them  within  the  purview  of  tne  interstate- 
commerce  law.     All  of  those  three  which  1  now  mention  are  exempt. 

Relieve  the  carriers,  as  I  have  already  suggested,  of  the  anomalous 
prohibition  now  against  them  that  they  must  maintain  uniform  rates, 
and  at  the  same  time  be  prohibited  from  forming  any  agreement  as  to 
what  those  rates  shall  be;  and  give  them  the  authority,  under  the  super- 
vision of  the  Interstate  Commerce  Commission,  to  make  reasonable 
tra£Sc  arrangements  among  themselves,  those  tiuffic  arrangements  to 
be  in  writing,  to  be  submitted  to  the  Interstate  Commerce  Commission 
before  they  take  effect,  and  if  approved  by  the  Interstate  ConrnoLeroe 
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Mr.  Mann.  It  would  have  been  over  $160,000,000? 

Mr.  Spencer.  Yes;  considerably  over. 

Mr.  Mann.  Now,  is  there  s«ch  a  difference  in  fact  in  the  freight 
rates? 

Mr.  Spenoeb.  No,  sir;  I  do  not  believe  there  was.  It  would  involve 
SQ  examination  of  every  waybill  that  was  made  during  that  year  to 
finally  answer  that  question;  but  you  can  group  the  information  and 
arrive  at  it  very  closely  and  approximately. 

Mr.  Mann.  Was  there  such  a  reduction  in  the  general  average  of 
freight  rates  between  1896,  when  the  Interstate  Commerce  Commis- 
sion claimed  it  had  authority  to  fix  rates,  and  1903,  when  it  admitted, 
bj  the  Supreme  Court  decision,  that  it  did  not  have  authority?  Was 
there  sach  a  reduction  during  that  period  of  time  as  would  make  a  dif- 
ference of  more  than  $160,000,000  m  freight? 

Mr.  Spenceb.  No,  sir;  I  do  not  think  there  was  that  difference  in 
the  tariffs.  I  think  the  difference  was  partially  made  up,  just  as  I  hate 
stated  about  the  $155,000,000.  I  must  say,  in  all  fairness,  that  it  was 
partially  made  up  in  the  difference  in  the  character  of  the  movements, 
and  not  entirely  m  the  rates.  The^e  rates  which  had  been  in  effect 
were  not  changed  to  that  extent.  1  have  no  hesitation  in  asserting 
that  the  avei*age  changes  of  rates  wherever  changes  took  place  were 
redactions  instead  of  increases.  There  may  have  been  a  few  increases, 
but  the  great  majority  were  decreases  and  always  are. 

The  Chairman.  Proceed,  Mr.  Spencer. 

Mr.  Townsend.  Did  you  assent  to  the  proposition  or  statement  of 
Mr.  Mann  that  the  Interstate  Commerce  Commission  had  the  power, 
really,  under  the  act,  to  declare  what  was  a  reasonable  rate? 

Mr.  Mann.  I  said  "claimed  to  have"  the  power. 

Mr.  Spencer.  No,  sir;  he  said  "claimed  to  have  it."  No,  sir;  I 
must  distinctly  disclaim  that.  I  do  not  think  that  that  power  ever 
existed. 

Mr.  Townsend.  That  they  can  not  ever  declare  what  is  an  unreason- 
able rate! 

Mr.  Spencer.  Yes;  undoubtedly  the  law  gives  them  that  power. 

Mr.  Townsend.  That  is  the  question  I  asked  you. 

Mr.  Richardson.  Do  you  recall  any  instance  for  ten  years  after  the 
existence  of  the  act  where  they  did  exercise  the  authority  of  fixing  a 
rate  after  they  had  declared  a  rate  to  be  unreasonable? 

Mr.  Spencer.  They  did  not  do  that  any  more  than  they  are  doing 
it  now. 

Mr.  Townsend.  That  is  not  my  question.  I  did  not  ask  if  you 
thoueht  they  had  the  power  to  fix  rates,  but  if  you  now  believe  that 
the  ^terstate  Commerce  Commission  has  the  right  to  declare  what  is 
an  onreasonable  rate? 

Mr.  Spencer.  Yes,  sir;  they  have  the  right  to  make  the  declaration. 
We  have  also  the  right  to  dispute  it  in  the  courts.  I  am  coming  to 
that  in  a  few  minutes,  if  I  am  not  consuming  too  much  of  the  time  of 
the  committee.  The  question  of  the  determination  of  what  is  a  rea- 
^nabte  or  an  nnreasonble  rate  is  purely  a  judicial  function  under 
oar  law. 

Mr.  Townsend.  Has  that  question  ever  been  passed  upon  directly 
by  the  the  Supreme  Court,  saying  that  this  Interstate  Commerce  Corn- 
minion  has  the  right  to  declare  what  is  an  unreasonable  rate? 

Mr.  Spencer.  I  do  not  recall  the  language  of  the  court  on  that  sub- 
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courts  to  which  the  appeals  have  to  go.  For  instance,  the  defendants 
questioned  my  right  to  bring  the  complaint.  They  said  that  I  wjy 
not  a  shipper.  I  was,  in  fact,  merely  bringing  the  complaint  as  a  citi- 
zen of  New  York  who  was  subjected  to  very  nigh  coal  tariflf,  to  vorj 
high  prices  for  coal.  That  point  was  appealed.  Then  the  defendantji 
declined  to  produce  certain  books  and  papers — contracts — wliioh  were 
essential  and  important  in  the  case,  and  they  refused  to  answer  qiu'- 
tions,  and  those  points  were  appealed. 

The  Chairman.  Were  these  appeals  taken  separately  or  in  om' 
appeal? 

Mr.  Hearst.  I  think  they  were  taken  in  one  appeal. 

The  (yHAiRMAN.  Yes. 

Mr.  Heaust.  First  before  the  circuit  court.  Judge  Lacombe,  of  the 
southern  circuit  of  New  York,  and  he  decided  in  favor  of  the  defend- 
ant and  against  th<^  Commission,  and  then  it  was  appealed  to  the 
Supreme  Court,  and  the  Supreme  Court  upheld  the  Commission  in 
every  point,  but,  nevertlieless,  those  appeals  took  altogether  about  a 
years  time. 

The  Chairman.  How  much  time  was  consumed  in  the  hearinir^ 
before  the  Commission? 

Mr.  Hearst.  I  suppose  the  rest  of  the  time  was  consumed  in  the 
hearings. 

The  Chairman.  How  long  was  it? 

Mr.  Hearst.  About  another  year. 

The  Chairman.  How  long  was  it  after  the  institution  of  your  pro- 
ceeding before  the  Commission  put  the  thing  in  such  shape  that  it 
might  be  appealed? 

Mr.  Hearst.  The  appeals  were  taken,  I  think,  after  hearings  had 
been  going  on  for  several  months.  I  would  not  say  how  long,  exactly. 
The  total  time  has  been  from  November,  1902,  down  to  this  date,  and 
the  iinal  arguments,  I  believe,  are  to  be  made  before  the  Commission 
on  February  7;  that  is,  next  month. 

Mr.  Richardson.  There  was  as  much  time  consumed  in  the  dchty 
before  the  Interstate  Commission  as  there  was  in  the  appeals  before 
the  higher  courts? 

Mr.  Hearst.  Just  about,  I  should  say;  yes,  sir.  They  were  about 
equal,  I  think. 

Mr.  Kyle.  Both  of  you  appealing;  both  parties  appealing  the  ca^^e  I! 

Mr.  Hearst.  In  the  first  case  the  defendant  appealed  and  in  the 
second  case  the  Interstate  Commerce  Commission  appealed  to  the 
Supreme  Court. 

Mr.  Kyle.  Then  there  were  two  separate  appeals,  each  of  you  hav- 
ing appealed  from  some  decision? 

Mr.  Hearst.  Yes,  sir.  The  Interstate  Commerce  Commission 
ruled  and  then  appealed  from  the  decision  of  the  circuit  court  which 
was  wrong.  They  appealed  to  the  Supreme  Court,  and  the  books  and 
papers  were  produced. 

Mr.  Richardson.  Did  I  understand  you  as  having  made  any  special 
complaint  about  the  matter  of  delay,  either  before  the  Interstate  Com- 
merce Commission  or  before  the  appellate  court? 

Mr.  Hearst.  No,  I  have  not  made  any  complaint  about  that.  In 
my  bill  I  have  tried  to  provide  clauses  that  would  remedy  that. 

Mr.  Richardson.  By  establishing  precedents? 
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at^ceasarily  say:  "Well,  if  I  put  that  in,  that  is  regarded  as  a  reasona- 
Me  rate.  The  very  fact  that  I  put  it  in  is  almost  a  conclusive  argu- 
ment— ^it  is  conclusive  a^inst  me — that  it  is  a  reasonable  rate  that  1 
&m  willing*  to  submit  to  if  the  business  pays  me." 

The  moment  the  right  to  make  rates  is  given  to  a  governmental  body 
there  Ls  a  power  other  than  the  other  railroad,  and  the  power  of  a 
aiiad  from  a  certain  distance  to  put  the  corresponding  rate  right  in 
i'^inst  it.  Therefore  they  will  wait.  And  that  is  what  happens 
(0-day  in  the  States  where  they  have  commissions  exercising  anv 
pr»wer  to  make  rates.  The  initiation  of  rates  upon  the  part  of  the  rail- 
rads  is — I  "will  not  say  entirely,  because  that  would  not  be  wholly 
true— bat  it  is  partially  true  that  the  railroads  stop  initiating  new 
rates  in  those  territories. 

Mr.  Shacklefobd.  Right  at  that  point,  which  it  seems  to  me  is  a 
crucial  point  in  this  whole  controversy:  As  between  those  two  com- 
D^nnities,  would  the  Commission  have  the  power  to  raise  a  rate  from 
one  point  rather  than  lower  ^he  rate  from  the  other  in  order  to  pre- 
HTve  the  equilibrium  which  they  would  seek  to  preserve  by  the  regu- 
lation of  rates?  Take  a  case  wmch  I  submitted  to  a  witness  the  other 
•lay:  Supposing  that  Eau  Claire  and  La  Crosse,  Wis.,  are  competing 
points  for  a  general  central  market;  that  the  rate  from  Eau  Claire  is 
>i]pposed  by  tne  Commission  to  be  reasonable  and  still  Eau  Claire  can 
D4)t  successfully  compete  with  La  Crosse,  would  the  Commission  in 
-^uch  a  case  as  that  be  authorized  under  thia  law  to  raise  the  rate  from 
La  Crosse  to  Chicago  rather  than  to  lower  the  rate  from  Eau  Claire  to 
Chicago? 

Mr.  Spencer.  Is  that  the  question? 

Mr.  SHACKLEroRD.  Yes,  sir;  that  is  the  question,  whether  that 
woidd  be  a  jjower  granted  by  this  bill,  and  whether  it  would  be  a  wise 
'me  to  exercise. 

Mr.  Spkncer.  1  must  say,  in  the  first  place,  that  I  have  not  read  the 
t»ill  with  reference  to  that  particular  question,  as  to  any  power  that 
TiTgbt  be  conferred  to  raise  a  rate.  I  confess,  in  all  frankness,  that 
tiLat  aspect  of  it  had  not  occurred  to  me  as  a  practical  question.  If 
they  have  the  right  under  the  act,  and  I  am  answering  without  accu- 
rate knowlege  of  the  wording  at  the  moment,  to  name  a  reasonable 
rate  in  the  place  of  one  that  they  adjudged  to  be  unreasonable,  I  should 
-^y  that  legally  and  technically  it  would  carry  with  it  the  power  to  set 
the  low  rate  up  instead  of  putting  the  high  rate  down. 

Mr.  TowNSEND.  But  the  Interstate  Commerce  Commission  has 
always  ruled  that  that  was  a  bill  solely  in  the  interests  of  the  people, 
riavethey  not? 

Mr.  Spkncer.  I  have  so  understood  it;  and  I  have  not  thought  that 
purpose  was  as  suggested  b^  Mr.  Shackleford,  for  the  reason,  I  sup- 
pose, that  I  never  read  it  with  that  view. 

Mr.  TowNSEND.  I  agree  with  you  on  that. 

Mr.  Shackleford.  Have  not  the  Commissioners  themselves  said 
that  tbey  wanted  the  power  to  do  that  very  thing  that  I  have  sug- 
L'e^ted,  as  between  the  two  very  towns  that  I  have  cited? 

Mr.  Townsend.  I  do  not  know  that.  I  only  knew  that  the  rulings 
"f  the  Commission  have  been,  as  I  understand  it,  heretofore,  along 
the  line  that  they  are  exclusively  for  the  people,  and  that  is  why  I  do 
not  like  it. 

Mr.  Shagsusio&d.  But  there  will  be  other  conmussioners  that  will 
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Mr.  Hearst.  Yes,  sir;  more  or  less.  I  do  not  remember  all  the 
details  of  this  case,  especially  the  figuras^  prices,  cost,  and  so  forth. 
I  would  have  to  refer  to  memoranda  for  that. 

The  Chairman.  You  could  not  give  us  those  figures  as  to  the  value 
of  the  coal  in  the  mines,  the  cost  of  mining,  the  cost  of  transporting 
from  the  mines,  and  so  forth  ? 

Mr.  Hearot.  I  do  remember  the  cost  of  tmnsportation  from  the 
fields  to  New  York,  which  was  developed  to  be  not  greater  than  8U 
cents;  and  I  remember  that  the  rate  is  $1.55.  So  that  the  profit  is 
about  100  per  cent,  and  the  Interstate  Commerce  Commission  had  made 
a  futile  attempt  to  lower  that  rate. 

The  Chairman.  Could  you  give  the  committee  some  idea  of  the  value 
of  the  coal  in  the  bank  and  of  the  cost  of  mining  it? 

Mr.  Hearst.  I  can  only  do  it 

The  Chairman.  Just  approximately,  if  you  can? 

Mr.  Hearst.  I  can  do  it  only  in  this  way,  that  I  believe  the  defense 
entered  a  claim  which  they  thought  was  to  their  advantage,  that  after 
the  freight  had  been  estimated  at  the  rates  that  are  publisned — ^that  is, 
$1.65 — it  only  left  a  profit  of  about  7  cents  a  ton. 

Mr.  TowNSEND.  How  much? 

Mr.  Hearst.  Seven  cents. 

Mr.  Townsend.  Seven  cents? 

Mr.  Hearst.  Yes,  sir.  Now,  I  think  that  is  correct,  but  I  can  not 
recall  all  these  figures  without  referring  to  documents. 

The  Chairman.  That  was  their  claim? 

Mr.  Hearst.  Yes,  sir. 

The  Chairman.  You  did  not  concede  that  to  be  true? 

Mr.  Hearst.'  We  are  disposed  to  accept  it  in  a  way,  because  it 
shows  the  outrageous  character  of  the  rate.  They  undoubtedly  make 
a  great  deal  of  money,  and  it  makes  no  difference  to  them,  because 
they  own  the  railroads  and  the  coal  mines,  and  if  they  fix  the  rate  at 
sucn  a  point  that  it  brings  them  a  profit  of  only  7  cents  a  ton  the  inde- 
pendent operator,  who  does  not  own  the  railroads,  but  only  a  mine,  is 
at  a  very  distinct  disadvantage,  while  the  railroad  operator,  who  owns 
both  the  mines  and  the  railroad,  can  make  his  profit  out  of  the  railroad. 
That  was  their  claim,  as  you  say,  Mr.  Chairman,  but  I  suppose  we 
might  be  disposed  to  accept  it  on  account  of  the  deduction  to  De  drawn 
from  it. 

The  Chairman.  According  to  that  estimate,  if  the  selling  price  of 
the  coal  was  $5  a  ton  in  the  market,  the  cost  of  transportation  $1.55, 
and  there  was  only  7  cents  of  profit  to  them,  then  the  value  of  the  coal 
and  the  charges  for  mining  must  be  something  over  $3,  according  to 
that  claim  of  theirs. 

Mr.  TowNSEND.  That  includes  the  profit  of  the  dealer? 

The  Chairman.  No;  1  have  included  that  in  the  profit  of  7  cents. 

Mr.  Ryan.  Was  that  profit  of  7  cents  independent  of  the  $5  selling 
price? 

Mr.  Hearst.  I  presume  so. 

The  Chairman.  That  was  substantially  their  claim? 

Mr.  Hearst.  Yes,  sir. 

The  Chairman.  Was  that  true  ? 

Mr.  Hearst.  1  think  not.  But  I  would  hesitate  to  go  into  the  fig- 
ures of  this  case  verv  definitely  without  something  to  refer  to,  because 
figures  are  elusive  tnings. 


FBOPOSSD   AMENDMENT   OF  INTEBSTATE-COMMERCE   LAW.       Ill 

that  they  can  not  make  an  agreement  among  themselves  in  respect  to 
traffic  of  any  kind,  whether  reasonable  or  unreasonable.  And  I  merely 
submit  for  your  consideration  in  that  connection  that  if  any  legislation 
is  to  take  i>lace  in  any  form — ^I  hope  it  will  not  be  in  this  particular 
fona,  if  it  does — that  it  should  include  something  that  will  insure  that 
K>rt  of  stability  of  rates  upon  the  one  hand  which  is  required  by  the 
bw  and  upon  the  other  that  reasonable  protection  of  the  carriers  in 
making  coarges  that  are  at  least  reasonably  high,  in  order  to  remu- 
oermte  them  ror  the  service  which  they  perform. 

If  you  will  look  through  the  Interstate  Conunerce  Commission's 
report,  you  will  see  three  or  four  or  five  utterances  to  the  effect  that 
the  rates  are  in  many  cases  in  this  country  entirely  too  low.  Surprise 
Ls  expressed  in  one  case  that  the  service  can  be  performed  at  some  of 
the  rates  that  pertain  upon  the  railroads. 

If  there  is  to  be  legislation,  I  merely  throw  out  that  suggestion  that 
the  carriers  be  relieved  of  that  entirely  anomalous  prohibition  which 
U  put  upon  them  of  making  reasonable  agreement  among  themselves. 
They  ought  not  to  be  entitled  to  make  unreasonable  ones.  They  ought 
not  to  be  entitled  to  make  any,  possibly,  that  are  not  subject  to  pub- 
lic scrutiny. 

Mr.  Richardson.  Is  not  that  ^^ pooling,'^  what  you  mean? 

Mr.  Spencer.  Oh,  no.  You  can  extend  it  until  it  is  pooling,  but 
it  is  not  necessarily  pooling. 

Mr.  Shackleford.  It  is  a  joint  contract  for  through  rates? 

Mr.  Spencer.  A  joint  contract  for  through  rates.  They  are  in 
existence  all  around.  You  put  out  a  rate  from  Atlanta  or  from  New 
York  to-day  for  the  several  carriers,  and  despite  the  law  that  1  have 
referred  to,  it  is  necessarily  the  case  that  these  carriers  have  got  to 
'Xchange  their  views.  You  can  say  they  make  no  agreement,  but 
they  do  exchange  views,  and  issue  the  same  rate  on  the  same  day. 
Nothing  can  stop  it,  you  know. 

Mr.  Adamson.  Would  the  advantage  to  the  carriers  from  this  oppor- 
tanity  to  make  an  agreement  be  that  they  could  recoup  in  other  places 
for  their  losses  where  they  are  compelled  to  maintain  these  low  rates, 
abnormally  low,  as  you  sav? 

Mr.  Spencer.  Well,  I  do  not  think  so,  to  any  extent.  I  think  it 
vrould  have  to  be  reasonable  in  itself.  That  is,  if  I  understand  your 
'|uestion,  if  they  were  taking  a  very  unreasonable  rate  here,  which 
they  could  not  get  out  of  in  any  way 

Xir.  Adamson.  I  take  it  for  granted  that  wherever  these  rates  are 
abnormailv  low,  as  you  said,  it  is  for  some  reason  of  necessity,  where 
jou  iind  tnat  you  have  it  to  do? 

Mr.  Spencer.  Yes,  sir. 

Mr.  Adamson.  And  therefore  you  think  that  if  you  had  authority 
to  make  these  agreements  you  could,  in  the  general  adjustment  of  the 
iirreement,  recoup  those  losses  elsewhere? 

Mr.  Spencer.  No,  sir.  My  idea  was  that  the  causes  which  lead  to 
that  unreasonable  rate  there  might  be  removed  with  reference  to  that 
rate  if  a  reasonable  agreement  could  be  made.  I  would  propose  for 
that  authority— rand  I  think  I  stated  it  accurately 

2^Ir.  Adamson.  Then  you  could  raise  those  rates? 

Mr.  Spencer.  We  could  then  raise  that  rate.  The  remedy  is  to 
allow  the  raUroads  to  make  a  reasonable  agreement  for  the  mainte- 
naoce  of  reasonable  rates.     If  we  found  that  we  could  not  touch  the 
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particular  rate  at  all,  and  we  wanted  to  recoup,  as  you  suggest,  by 
making  it  up  somewhere  else,  with  the  law  in  tne  form  I  suggested, 
we  would  have  to  submit  to  some  public  authority  that  agreement 
which  we  proposed  as  a  reasonable  one.  So  that  we  could  not  estab- 
lish an  unreasonably  high  rate  here  in  order  to  recoup  for  an  unrea- 
sonably low  one  elsewhere. 

Mr.  Richardson.  To  whom  would  you  submit  that  agreement  for 
supervision? 

Mr.  Spencer.  To  the  Interstate  Commerce  Commission. 

Mr.  Richardson.  Would  you  give  them  authority  to  say  that  it  is 
unjust  or  unfair? 

Mr.  Spencer.  If  it  was  not  just  we  could  not  do  it. 

Mr.  Richardson.  And  if  it  is  uniuit,  they  would  have  the  power  to 
designate  what  the  contract  should  be? 

Mr.  Spencer.  No.  I  would  not  suggest  that  they  make  the  con 
tracts  between  us. 

Mr.  Richardson.  But  simply  to  pass  on  your  contracts? 

Mr.  Spencer.  To  have  the  power  to  annul  it,  or  that  it  can  not  go 
into  effect  without  their  consent.     That  is  better  still. 

Mr.  Richardson.  I  just  wanted  to  understand  that. 

Mr.  Spencer.  Again,  the  granting  of  that  authority  to  name  a  rate, 
under  the  circumstances  described  in  this  bill,  would  inflict  an  irre- 
parable injury  upon  the  carrier  in  a  case  where  the  matter  was  appealed 
to  the  courts.  The  rate  having  already  taken  effect,  if  the  coui'ts 
should  decide  that  the  original  rate  of  the  railway  company  was  rea- 
sonable and  just,  there  would  be  no  possible  means  for  the  railway 
company  to  recoup  that  loss.  Now,  the  process  is  that  the  Interstate 
Commerce  Commission  has  the  power,  and  it  is  one  of  its  duties,  that 
having  found  what  it  regards  to  be  an  unreasonable  rate,  either  by  its 
own  motion  or  after  hearing,  it  shall  condemn  that  rate.  We  nave 
seen  that  in  the  great  majority  of  cases,  something  over  90  per  cent, 
where  they  have  done  that  thing,  the  railway  companies  have  acqui- 
esced, and  stated:  "All  right;  we  accept  your  judgment."  nut 
where  it  has  gone  into  court,  the  Commission  nas  not  established  one 
single  case  of  an  unreasonable  rate  per  se,  and  they  have  only  estab- 
lished two  cases  of  discriminatory  rates  as  between  localities,  that  be- 
ing less  than  10  per  cent  of  the  total  of  the  cases  which  have  gone  to 
the  courts.  If  tnat  is  the  case,  is  it  not  fair  to  the  railroad  companies 
that  before  a  rate,  on  a  record  like  that,  is  put  into  effect,  the  courts 
should  pass  upon  it,  if  the  railroad  company  is  going  to  suffer  irrepa- 
rable loss  if  they  finally  gain  the  case? 

Mr.  Adamson.  Right  tnere,  take  the  converse  of  that  contingency: 
Say  that  they  declare  a  rate  to  be  reasonable  and  just,  and  you  carry 
it  up,  and  after  years  of  litigation  the  courts  hold  that  the  adjudication 
of  the  Interstate  Commerce  Commission  was  correct,  and  that  the  rate 
they  declared  was  the  proper  one,  and  allowed  it  to  stand;  is  not  the 
loss  of  the  shipper  irreparable? 

Mr.  Spencer.  Yes,  sir;  and  that  point  harks  right  back  to  the  one 
question:  If  I  have  been  guilty  of  a  crime,  at  what  date  after  judg- 
ment should  my  punishment  begin? 

Now,  you  can  cover  that,  if  there  is  any  doubt  about  it,  and  the 
court  feels  that  it  is  a  very  doubtful  case  on  presentation  by  letting 
the  court  require  bond. 

Mr.  Townsend.  That  could  all  be  obviated  by  injunction,  anyway, 
could  it  not? 
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Mr.  Spkncer.  No;  the  only  thing  sabject  to  injunction  under  the 
Qkins  Act,  as  I  understand  it,  is  a  depailure  from  established  tariff 
:ate9,  which  are  a  violation  of  law.  It  is  not  a  question  of  enjoining 
inte  which  has  not  been  adjudged  unreasonable. 

Mr.  TowKSENi>.  I  mean  during  the  time.  If  the  railroad  took  an 
ippeal  in  the  case,  they  can  enjom  during  that  proceeding? 

Mr.  SPENcneR.  Oh,  yes.  Now  you  have  a  case  in  point  at  once. 
The  Interstate  Conunerce  Commission  has  under  consideration  the 
hmber  rates  from  the  Southern  States,  Georgia,  Alabama,  and  Mis- 
sissippi particularly,  to  points  north  of  the  Ohio  River,  attacked  as 
ooreasonable.     That  case  is  now  pending  in  court. 

Mr.  LovERiNO.  How  long  has  it  been  pending? 

Mr.  Spencer.  It  is  in  the  form  of  a  bill  for  an  injunction  now.  The 
bnd— that  is  what  I  was  coming  to — the  bond  has  been  given  by  the 
nilroad  companies  to  refund  to  shippers  if  the  case  goes  against  them. 

Mr.  LovEBiNO.  How  long  is  it  likely  to  continue,  if  the  case  is  not 
pressed  I 

Mr.  Spencer.  Well,  the  Commission  is  holding  the  case,  so  our 
rouDsel  tells  me.     The  details  I  have  not  in  mind. 

Mr.  IhcHARDSON.  I  understood  you  to  say  that  in  the  event  of  the 
power  beins  given  the  Commission  to  fix  a  rate,  after  the  rate  bad  been 
investigated  and  found  to  be  unreasonable  and  unjust,  if  the  law  should 
pre  the  Commission  authority  to  fix  the  rate,  and  if  the  question  should 
;:o  up  to  the  Supreme  Court,  the  railroad  would  sustain  irreparable 
•i'lmage  if  the  Commission  had  made  a  mistake.  Now,  do  you  not 
think  that  there  would  be  a  very  strong  likelihood  of  decreasing  the 
[pliability  of  those  damages  if,  after  the  Commission  had  authority  to 
lii  the  rate,  and  the  appeal  was  taken  bv  the  railway  company  to  the 
Ft^eral  circuit  court,  where  the  appeal  Bad  been  taken,  either  party, 
the  railroad  or  the  complainant,  should  be  given  the  right  to  summon 
witnesses  and  bring  them  up  there  and  test  the  question  as  to  whether 
ti.^^  Interstate  Commerce  Commission  had  fixed  a  fair  and  just  rate? 
*»^'(>uld  it  not  lessen  the  probabilitv  of  your  damages  and  throw  a  strong 
N'lfeguard  around  the  interests  of  the  railroad  and  the  public! 

Mr.  Spencer.  I  do  not  see  how. 

Mr.  Richardson.  You  do  not  see  how  it  would? 

Mr.  Spencer.  I  do  not  think  it  would. 

Mr.  Richardson.  Would  you  not  have  a  second  trial  on  it?  Would 
jou  not  have  a  second  opportunity  in  the  presence  of  a  Federal 
indge- — 

Mr.  Spencer.  Yes;  but  if  the  rate  is  running  all  the  time,  the  loss 
>  zoing  on,  and  there  is  no  way  we  can  get  it  back. 

Mr.  Richardson.  Suppose  authority  was  given  to  the  court  to 
*'>pend'the  rate  until  that  investigation  took  place? 

Mr.  Spencer.  That  is  all  I  am  asking. 

Mr.  Richardson.  And  then,  after  the  investigation  took  place,  and 
th«?  circuit  judge,  under  the  evidence  that  was  given,  after  this  Com- 
^'Krion  had  fixed  the  rate,  concluded  that  it  was  a  reasonable  rate^ 
itii  then  the  rate  went  into  effect,  and  you  took  an  appeal  to  the 
^jpreme  Court  on  the  same  question,  would  not  that  lessen  the  prob- 
»''ility  of  vour  damage,  because  it  would  not  run  so  long — or  the 
•aippers'  damage,  either? 

ilr.  Spencbr.  If  I  understand  you,  Judge,  your  suggestion  is 
''bply  to  expedite  the  litigation,  whatever  it  may  be? 
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Chicago  to  New  York — the  first-class  rate — is  75  cents  a  hundred,  aad 
that  complaint  is  made  before  the  Commission,  and  the  Commii^sion 
decides  that  50  cents  a  hundred  is  a  reasonable  rate.  Suppose  that  that 
decision  is  appealed  to  the  court  which  you  propose  to  create  and  the 
court  finds  that  that  rate  Is  unreasonably  low.  Now,  under  your  bill^ 
would  the  court,  finding  that  50  cents  a  hundred  was  unreasonably 
low,  have  the  power  at  the  same  time  to  say  what  is  a  reasonable  rate 
for  the  future  f 

Mr.  Hearst.  No,  sir,  not  at  all.  The  court  will  simply  find  that 
the  finding  of  the  Commission  was  unjust  or  confiscatory,  and  it  would 
remand  the  case. 

Mr.  Mann.  And  have  the  Commission  act  again? 

Mr.  Hearst.  Yes,  sir.  I  suppose  in  the -court's  decision  the  Com- 
mission would  find  some  light  for  its  guidance  in  its  further  action. 

Mr.  Adamson.  What  reason  can  you  assign  that  we  should  not 
empower  a  court  to  fix  that  rate  right  there} 

Mr.  Mann.  You  do  not  run  against  the  question  of  the  Constitu- 
tion in  your  bill  which  has  been  bothering  us,  then? 

Mr.  Hearst.  No.  I  simply  wanted,  in  citing  these  cases,  to  show 
that  Congress  has  a  right  to  delegate  its  legislative  powers  to  this 
Commission,  and  that  it  has  a  right  to  institute  a  court  to  review  the 
action  of  the  Commission,  and  to  enforce  by  writ  the  orders  of  the 
Commission  when  they  are  approved. 

Mr.  Adamson.  What  reason  do  you  assign,  if  a  court  may  review 
the  finding  of  a  comniis^sion  and  determine  it  to  be  wrong,  that  we 
can  not  empower  that  court  at  the  same  time  to  render  a  final  judgment 
in  the  matter? 

Mr.  Hearst.  It  seems  to  me  to  be  outside  of  the  functions  of  the 
court  to  fix  a  rate. 

Mr.  Adamson.  If  the  court  can  review  and  undo  a  part  of  the  action 
of  the  Commission,  why  can  not  they  finish  the  job,  if  we  authorize 
them  to  do  so? 

Mr.  Hearst.  It  might  be  decided  that  you  could  not  authorize  them 
to  do  so. 

Mr.  Adamson.  That  is  not  the  question  that  has  concerned  me. 
The  idea  that  comes  to  my  mind  is,  why  should  we  take  charge  of 
other  people's  property  and  run  their  business  without  their  consent? 

Mr.  Hearst.  We  are  here  to  represent  the  people  and  to  act  for 
them,  and  if  the  majority  of  the  people  of  tnis  country  are  being 
oppressed  in  any  way  ana  unjustly  treated,  or  unreasonably  treatea, 
we  ought  to  seek  some  means  of  preventing  it,  even  if  we  should  to 
some  extent  regulate  the  business  of  the  railroads  without  their  consent. 

Mr.  Adamson.  We  have  pavssed  that  proposition,  and  everybody  h«6 
agreed  that  it  is  right  to  take  charge  and  establish  a  tribunal  to  fix 
rates  for  the  railroads.  Now,  you  propose  to  constitute  a  separate 
body  to  review  the  findings  of  this  Commission,  to  which  we  have  dele 
gated  the  power  to  fix  rates,  and  that  body  may  hear  the  case  and 
decide  that  everything  that  has  been  done  is  wrong;  and  yet  you  say 
that  you  can  not  empower  that  court  to  finish  the  job  and  declare  a 
final  rate  that  shall  prevail? 

Mr.  Hearst.  It  might  be  done,  but  I  do  not  think  that  you  can 
constitutionally  do  it.  It  may  be  so,  but  I  do  not  think  so;  and  con- 
sequently I  did  not  put  in  my  bill  that  clause. 
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Mr.  Adamson.  Yoa  have  had  in  mind  the  decisions  in  the  Supreme 
tbttrt  in  which  they  have  said  they  can  not  confer  that  authority  upon 
the  courts. 

Mr.  Richardson.  If  I  understood  the  question  a  few  minutes  since, 
Tou  said  in  your  answer  that  your  bill  did  not  come  into  conflict  with 
tiie  idea  that  there  had  been  an  expression  on  the  power  of  Congress 
to  delegate  its  legislative  authority  to  the  Interstate  ConMnerce  Com- 
Bilv^ion;  that  is  what  I  understood  you  to  say,  that  this  bill  avoided 
that.  If  I  understand  your  bill,  from  the  reading  that  I  have  given  it, 
ills,  first,  to  give  the  Interstate  Conunerce  Commission,  where  a  rate 
has  been  challenged  and  investigated  and  found  to  be  unreasonable, 
the  power  and  authority  then  to  substitute  what  is  considered  a  reason- 
&Me  and  just  and  fair  rate,  right  then  and  there? 

Mr.  Heaest.  Yes,  sir;  to  fix  a  rate. 

Mr.  Richardson.  And  that,  possibly,  under  certain  conditions,  and 
nvAfT  limitations  of  time,  it  should  go  into  effect.  You  have  then 
^>nj<titated  the  interstate  commerce  court,  to  which  an  appeal  can  be 
taken.  Now,  when  you  get  to  that  court,  "the  court  nas  only  the 
loihority  to  confirm  or  remand? 

Mr.  Hearst.  Yes,  sir. 

Mr.  Richardson.  That  is  all  the  authority  that  it  hasf 

Mr.  Hearst.  Yes,  sir. 

Mr.  Richardson.  Now,  do  you  not  think  when  you  clothe  the  Inter- 
^te  Commerce  Commission  with  the  authority  to  substitute  a  reason- 
iMp  rate  for  a  rate  which  is  thought  unreasonable,  that  that  is  vesting 
the  Interstate  Commerce  Commission  with  the  legislative  authority? 

Mr.  Hearst.  Yes,  sir. 

Mr.  Shackleford.  That  has  never  been  questioned  by  anybody. 

The  Chairman.  I  call  your  attention  to  this  provision  in  the  bill  on 
pi?e9: 

^d  court  shall  thereupon,  as  speedily  as  may  be,  proceed  to  review  the  order 
Hl^aled  from,  as  to  its  justness,  reasonableness,  and  lawfulness  upon  the  said  record 
f?tanied  by  the  Commission,  and  thereupon  if,  after  hearing  the  parties,  said  court 
^i:^]!  be  of  the  opinion  that  such  order  is  unjust,  unreasonable,  or  unlawful,  it  shall 
^>iify.  set  aside,  or  anul  the  same  by  appropriate  decree,  or  remand  the  cause  to  the 
''lU'rstate  Commerce  Commission  for  a  new  or  further  hearing;  otherwise  the  order 
fUaid  Commission  shall  be  affirmed. 

Mr.  IIkarst.  Yes,  sir.  • 

The  Chairman.  Now,  there  is  the  authority  conferred  to  modify 
ii^te. 

Mr.  Hearst.  No,  sir;  I  beg  your  pardon.  At  least,  it  is  not  neces- 
sarily meant  to  confer  authority  to  modify  a  rate.  It  is  meant  to  con- 
fer authority  to  modify  orders  of  the  Commission.  Those  orders  do 
-ot  all  relate  to  rates.  In  my  opinion  it  could  not  constitutionally 
'aiodify  a  rate,  but  it  could  constitutionally  modify  other  orders  of  the 
'Amission,  and  it  is  only  authorized  to  do  what  it  can  do  constitu- 
^onally— at  least,  what  we  think  it  can  constitutionally  do. 

The  Chairman.  Yes.  Then  if  it  can  or  could  have  the  power  under 
*  law  to  perform  this  act — this  legislative  act,  so  called — then  it  could 
''"<lify  tne  order  that  would  say  a  rate  of  25  cents,  for  instance,  is  a 
.^^t  rate,  and  it  could  make  it  22  cents,  or  it  could  make  it  27  cents? 

Mr.  Hearst.  Yes,  if  it  has  the  constitutional  right  to  do  it,  it  could 
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The  Chairman.  But  you  think  that  it  has  not  the  constitutional 
right? 

Mr.  Hearst.  I  think  that  it  has  not  the  constitutional  right,  but  I 
think  that  it  has  the  constitutional  right  to  modify  other  orders  of  the 
Commission,  which  do  not  relate  to  rates,  which  might  relate  to  classi- 
fications or  schedules,  or  any  of  a  number  of  other  things. 

The  Chairman.  Then  we  might  not  give  to  the  Commission  the 
power  to  fix  a  rate,  or  the  court.  Could  not  Coiijgress  require  the 
court  to  review  the  action  of  the  Commission  fixing  a  rate,  to  say 
whether  that  rate  is  just  and  reasonable,  and,  if  not,  what  rate  would 
be  just  and  reasonable,  and  then  say  that  that  rate,  so  found  by  them 
to  be  just  and  reasonable,  should  be  the  rate  hereafter  to  be  clmrged? 

Mr.  Hearst.  Of  course  the  court  does  that  as  far  as  it  is  constitu- 
tional for  it  to  do  it.  It  does  it  to  this  extent,  that  in  rendering  an 
opinion  and  in  remanding  the  case  to  the  Commission  it  gives  its  rea- 
sons for  its  opinion — its  reasons  why  the  rate  is  considered  unreason- 
able— and  the  Commission,  giiided  by  that  opinion,  goes  ahead  and 
fixes  the  rate,  with  its  legislative  powers,  as  I  do  not  think  the  court 
can  fix  is  as  a  judicial  triounal. 

The  Chairman.  In  that  instance  the  court  would  not  be  fixing  the 
rates  in  contemplation  of  law;  but  the  legislative  act  comes  in  there 
then,  after  it  has  completed  its  duty,  and  says  that  that  rate  that  they 
have  named  shall  be  the  lawful  rate  that  shall  be  charged. 

Mr.  Shackleford.  Now,  in  that  connection,  I  want  to  ask  a  question. 

The  Chairman.  I  would  like  to  have  Mr.  Hearst  answer  that — that 
is,  if  he  has  studied  that  branch  of  it. 

Mr.  Hearst.  Of  course  I  am  a  layman  and  I  can  not  put  my  opinion 
up  against  that  of  distinguished  lawyers,  but  I  do  not  think  that  the 
court  has  the  right  to  do  that.  I  think  that  it  has  simply  the  right 
to  mss  on  the  findings  of  the  Commission,  and  if  it  disapproves  of  the 
finaings  of  the  Commission  it  remands  the  cause  to  the  Commission 
and  the  Commission  goes  ahead  and  fixes  another  rate  in  accordance 
with  the  decision  of  tne  court;  but  the  decision  of  this  legislative  body 
to  fix  a  rate  does  fix  the  rate,  and  the  court,  with  its  judicial  power, 
reviews  the  action  of  the  Commission. 

The  Chairman.  After  that,  they  having  this  power  of  reviewing, 
acting  in  this  manner  you  have  just  spoken  of,  they  remand  the  matter 
to  the  Commission,  and  the  Commission,  under  tne  law,  would  then 
be  required  to  fix  the  rate  as  suggested  by  the  court.  Now,  the  Ques- 
tion I  have  suggested  is,  whether  the  legislature  could  do  that  witnout 
the  necessity  of  remanding  the  case  and  the  consumption  of  that  time. 

Mr.  Hearst.  I  understand  you,  sir. 

The  Chairman.  Because  if  the  Commission  carries  out  the  sugges- 
tion of  the  court  and  fixes  that  particular  rate,  it  will  simply  be  exer- 
cising a  legislative  function  that  Congress  has  conferred  upon  it. 

Mr.  Hearst.  Yes,  sir. 

The  Chairman.  Now,  why,  by  this  broad  declaration  that  the  rate 
that  they  have  determined  snail  be  the  future  rate  to  be  charged,  can 
not  they  avoid  all  that  difficulty  at  the  time,  and  fix  future  rates? 

Mr.  Hearst.  1  think  it  is  simply  a  question  of  the  constitutionality 
of  that  method. 

Mr.  Shackleford.  I  would  like  to  make  a  suggestion  right  there. 

Mr.  Wanger.  It  would  be  desirable,  if  the  court  has  the  power, 
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that  it  should  determine  the  matter  without  any  further  proceeding. 
Ik)  vou  not  think  so? 

Mr.  Heabst.  I  do  not  know  whether  that  would  be  more  desirable 
than  the  procedure  proposed  in  this  bill. 

^Ir.  Shackletord.  In  that  connection^  under  the  provision  that  this 
bill  now  contains  authorizing  the  court  to  review  and  modify  or 
remand,  if  the  court  should  find  it  is  clothed  with  constitutional  power 
to  fix  a  rate  instead  of  a  rate  that  had  been  fixed  by  the  Commission, 
would  it  not  have  authority  to  do  that  under  the  provision  of  your 
bill  which  says  that  it  might  modify  an  order? 

Mr.  Heabst.   Most  certainly  it  would  have  power  to  do  it. 

Mr.  Shacklefobd.  Would  not  the  matter  tnat  the  chairman  speaks 
of  be  embraced  in  your  bill  under  that  clause,  giving  it  the  power  to 
tnodify  a  finding  of  the  Conmiission? 

Mr.  Heabst.  I  think  so. 

The  Chaibman.  I  was  under  the  impression  that  the  pK)wer  of  the 
Commission  to  act  after  the  remanding  of  the  case  in  conjunction  and 
in  harmony  with  the  suggestion  of  the  court  would  depend  upon  the 
act  of  Congress  that  gave  them  this  legislative  power  to  fix  the  rates, 
lo  other  words,  the  Commission  borrow  their  power  from  the  courts. 
Now,  it  occurs  to  me  that  if  we  could  do  that,  about  which  I  have  no 
doabt,  we  could  also,  without  any  question,  by  enactment  say  that  the 
late  which  was  modified  bv  the  Commission — that  they  had  determined 
would  be  a  just  rate — might  be  legislated  into  virility  and  force  by  such 
hoj^uage  as  I  have  used:  ''And  this  rate,  so  determined,  shall,  after 
notice,  be  the  lawful  rate  to  be  charged  foi:  this  service." 

Mr.  Heabst.  The  point  is  that  the  bill  provides  that,  if  it  is  consti- 
tutional. 

The  Chaibman.  No;  I  think  not.    Oh,  it  provides 

Mr.  Heabst.  It  provides  it  in  the  word  "modify.'^ 

The  Chaibman.  les;  but  it  does  not  contain  this  other,  to  my  mind 
essential,  provision,  that  the  rate,  as  it  is  modified,  shall  be  thereafter 
the  lawful  rate.  Then,  the  rate  gets  its  sanction  and  its  power  from 
this  sentence  of  the  law,  this  declaration. 

Mr.  Heabst.  It  seems  to  me  that  the  bill  does  give  the  court  that 
power,  provided  that  power  can  be  constitutionally  given  to  the  court, 
f>J  the  use  of  the  worcf  *'  modify."  But  I  say  it  is  only  a  matter  of  my 
opinion.  I  do  not  presume  to  put  my  opinion  up  against  yours;  but 
pv  opinion  is  that  Congress  can  not  give  the  court  that  power;  but 
if  it  can,  the  court  has  it  under  the  phraseology  of  my  bill,  and  if  it 
«n  not,  then  that  phraseology  applies  merely  to  other  orders  where 
the  court  obviously  has  the  power. 

The  Chaibman.  I  am  af  mid  that  you  do  not  get  my  idea  with  regard 
to  this  matter.  I  am  trying  to  avoid  the  difliculty  of  conferring  this 
legislative  power  upon  a  judicial  body. 

Mr.  Heabst.  Yes,  sir. 

The  Chaibman.  I  say,  I  think  there  may  be  very  great  diflSculty  in 
<loinor  ifc.  and  we  may  not  have  the  power  to  do  it.  I  am  trying  to 
ivoid  it  by  requiring  there  what  may  be  perhaps  considered  a  minis- 
^rial  act,  namely,  after  they  have  investigated  one  of  these  cases,  and 
found  that  the  rate  is  unreasonable,  which  we  undoubtedly  may  do, 
4tn  requiring  them  to  go  one  step  further  and  say  what  would  be  a 
r^Mnaole  rate,  not  for  the  purpose  of  their  putting  that  rate  into 
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effect,  not  for  the  purpose  of  making  that  action  a  part  of  a  decree 
that  would  be  carried  out  as  a  decree,  but  simply  for  the  purpose  of 
stating  a  fact;  and  then  the  law  comes  in  and  says  that  that  rate  which 
they  have  thus  named  shall  be  the  future  rate  to  be  charged.  1  am 
afraid  that  you  did  not  get  the  idea  that  I  had  in  this  suggestion.  I 
have  not  any  doubt  mvself  about  our  power  to  do  that,  and  I  thfnk 
that  is  the  solution  of  this  constitutional  difficulty. 

Mr.  Kyle.  Would  not  that  be  in  effect  the  same  as  if  the  Commis- 
sion then  established  that  rate? 

The  Chairman.  No;  it  would  not  be  the  same,  because  it  then 
becomes  the  direct  act  of  the  Congress. 

Mr.  Adamson.  The  witness  is  now  right  at  the  point  where  I  had 
him  when  I  asked  him  my  last  question,  and  1  would  like  to  go  on  from 
there  if  you  have  finished. 

The  Chairman.  I  am  through  with  this,  if  Mr.  Hearst  gets  my  idea. 

Mr.  Hearst.  1  think  I  do;  but  I  do  not  see  the  advantage  of  a  doubt- 
ful method  of  fixing  a  rate  by  a  court  when  the  clearly  constitutional 
method  of  fixing  the  rate  by  a  commission  is  available. 

The  Chairman.  Have  you  thought  of  this  matter,  and  have  you  an 
opinion  as  to  whether  this  method  would  be  operative  and  woula  over- 
come that  constitutional  difficulty? 

Mr.  Hearst.  Of  course  I  did  think  of  the  various  difficulties,  and 
doubtless  that,  or  something  like  that,  occurred  to  me;  and  in  framing 
the  bill  in  this  way  it  seemed  to  me  the  possible  difficulties — ^all  possible 
difficulties — that  might  arise  would  be  avoided,  because  there  is  no 
question  of  the  powers  as  given  to  the  Commission  and  as  given  to  the 
court,  as  herein  set  forth.  And  the  delay  is  inconsiderable  compared 
with  the  delays  that  occur  now.  The  greatest  saving  of  time  and 
machinery  and  expense  is  provided  for  in  this  bill.  And  it  insures,  I 
think,  beyond  question  the  procedure  of  the  Commission  and  the  court 
being  constitutional  and  being  supported  by  the  Supreme  Court. 

Mr.  Adamson.  Now,  Mr.  Chairman,  this  matter  that  I  want  to  pur- 
sue will  not  disturb  your  line  of  questions.  It  is  entirely  in  line  with 
yours. 

I  was  asking  you,  Mr.  Hearst,  a  few  minutes  ago,  what  reason  you 
could  give  why,  in  constituting  a  court  for  review  of  the  finding  of 
the  Commission  with  authority  to  judge  the  nitos  fixed  by  that  Com- 
mission, and  to  adjudge  what  its  rates  should  be,  it  could  not  be 
empowered  by  us,  endowed  with  the  authority,  to  declare  what  would 
be  a  just  and  proper  rate,  and  why  we  should  not  then,  in  the  same 
act,  legislate  tnat  that  should  be  the  future  rate. 

Mr.  Hearst.  Yes,  sir. 

Mr.  Adamson.  And  you  said  in  answer  to  Mr.  Mann  that  perhaps 
3^ou  could  not  do  that.  You  did  not  fully  answer  that.  Now,  1  want 
to  know,  when  this  court  is  constituted  by  us  with  power  to  say  what 
a  just  and  proper  rate  would  be,  if  we  could  not  by  enactment,  the 
same  act,  provide  that  that  rate  so  found  by  them  should  be  the  future 
mte?  There  has  never  been  any  decision  to  the  effect  that  that  qk>uld 
not  be  done,  has  there?  j 

Mr.  Hearst.  There  has  never  been  any  decision  of  the  Supreme 
Court  as  to  this  court,  because  this  court  has  not  yet  been  established; 
but  it  has  been  decided  to  be  unconstitutional  to  give  that  authoMty  to 
a  court. 

Mr.  Adamson.  What  provision  of  the  Constitution  says  that? 
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Mr.  Hearst.  The  clause  of  the  Constitution  separating  the  execu- 
LTe,  legislative,  and  judiciary. 

Mr.  Adamson.  I  am  trying  to  get  your  views,  now.  I  notice  that 
hd<fe  Lamar  made  a  suggestion  to  you  which  I  did  not  hear.  He  is 
I  ^iiod  lawyer,  of  course 

jlr.  Heabst.  You  may  be  equally  confident  that  1  am  not,  and  I  am 
very  willing  to  hear  a  suggestion,  because  I  suppose  you  are  more 
tQxious  to  get  the  real  facts  of  the  case  than  you  are  to  get  my  views. 

.Mr.  Lamar.  I  suggested  the  fact  of  the  broad  distinction  between 
the  legi:$lative  and  judicial  functions. 

Mr.  Adamson.  I  asked  him  if  he  knew  of  any  other  reason  except 
that  distinction. 

Jlr.  Lamab.  That  is  broad  enough. 

Mr.  Heabst.  I  can  only  repeat  what  1  have  said,  that  under  this 
phraseology 

Mr.  Adamson.  I  am  not  asking  you  with  reference  to  any  bill.  I 
have  no  idea  that  any  bill  now  before  Congress  will  become  a  law. 
We  are  trying  to  find  out  what  is  right,  and  to  make  and  report  a  bill, 
^hich  1  believe  will  be  done.  1  am  asking  you  the  abstract  question 
a^  to  doing  or  not  doing  the  particular  thing.  Now,  you  do  not  think 
Uiat  the  provision  as  to  the  integrity  and  keeping  separate  of  the  three 
departments  of  the  Government  would  prohibit  the  legislation  sug- 
g^ted  to  you  by  the  chairman? 

Mr.  Heabst.  1  think  that  it  might,  and  I  think  that  if  it  did  pre- 
sent it,  my  bill  would  stand,  and  if  it  did  not  prevent  it,  they  would 
'^je  able  to' proceed  under  the  word  "modify,"  as  you  wish  them  to 
proceed,  and  it  does  not  seem  to  me  advantageous  to  go  the  length  of 
putting  in  a  clause  which  might  be  considered  unconstitutional,  when 
the?  have  the  privilege,  under  the  phraseology  that  exists  in  this  bill, 
of  doing  the  very  thing  that  you  desire  them  to  do. 

Mr.  Adamson.  Can  you  tell  me  how  ii^would  be  mixing  the  two 
iepartments  under  the  Constitution,  under  the  law  we  are  going  to 
piSs.  to  declare  that  whatever  rate  the  court  shall  declare  would  be  or 
would  have  been  a  just  and  reasonable  rate,  shall  become  the  law  if 
The  court  has  not  a  thing  to  do  with  making  the  law.  This  Congress 
pakes  the  law,  and  it  seems  to  me  that  it  provides  for  the  judicial 
interpretation. 

Mr.  Heabst.  All  right  if  it  can  do  that;  it  can  do  it  under  this  bill. 

The  Chaibman.  Taking  this  act  of  yours,  and  leaving  the  word 
'^modify '^  just  as  it  is,  and  all  of  that  sentence  just  as  it  is,  would  it 
strengthen  it  to  add,  in  the  appropriate  place — I  do  not  know  just 
'bere  it  would  come— a  provision  that  the  rate  so  approved  or  so 
^ified  by  the  court  should  be  the  lawful  rate  thereafter  to  be 
iarjjed  by  the  carriers?     Would  that  strengthen  it? 

Mr.  Hbabst.  That  assumes  that  the  court  may  modify  a  rate? 

The  Chaibman.  Yes. 

Mr.  Hrarst.  I  have  not  assumed  that. 

The  Chaibman.  What  is  the  office,  then,  of  the  word  "modify?" 
That  relates  to  some  other  proceeding  in  your  mind  other  than  the 

Mr.  Heabst.  Any  orders  of  the  Commission  that  the  court  can 
Q^idify.  Now,  it  obviously  can  modify  certain  orders  of  the  Commis- 
*^  and  it  can  possibly  modify  all  orders  of  the  Commission,  and  if 
it  can  not  it  will  be  confined  to  those  which  it  can  constitutionally 
BKxlify.     If  it  can  modify  the  rate  it  will  go  ahead  and  modify,  and 
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state  a  definite  rate  and  fix  a  rate;  but  I  repeat  I  do  not  think  the  court 
can  fix  a  rate. 

Mr.  TowNSEND.  As  I  understand  it,  your  bill  makes  provision  for 
the  Interstate  Commerce  Commission  to  take  testimony  necessary,  and 
if  a  rate  shall  be  found  unreasonable  should  determine  what  is  a  rea- 
sonable rate.  Now,  if  that  is  not  satisfactory  to  the  defendent,  he 
takes  an  appeal  to  this  interstate  court  that  you  have  provided 'if 

Mr.  Hearst.  Yes.  sir. 

Mr.  TowNSEND.  And  that  interstate  court  passes  upon  the  lawful- 
ness, if  I  may  use  that  word,  to  cover  all  cases  in  whicn  an  appeal  may 
be  taken — the  lawfulness  of  the  order  of  the  Commission.  And  if  that 
court  finds  that  the  Commission  has  made  a  lawful  rate,  then  that  rate 
immediately  stands,  does  it  not? 

Mr.  Hearst.  Yes,  sir. 

Mr.  TowNSEND.  If  it  finds  it  has  not  made  a  lawful  rate,  then  it  is 
remanded  for  further  hearing? 

Mr.  Hearst.  Yes,  sir. 

Mr.  Shacklepord.  Unless  modified? 

Mr.  TowNSEND.  No;  I  do  not  want  to  say  "modified."  Now,  I  am 
talking  on  the  supposition,  as  I  agree  with  Mr,  Mann  on  that,  that  it 
seems  to  mo  that  tne  Supreme  Court  would  hold  that  the  court  could 
not  make  that  rate.  As  I  understand  from  your  bill  hei-e,  a  rate  does 
stand,  if  it  is  decided  by  the  Supreme  Court  that  the  Commission  made 
a  lawful  rate? 

Mr.  Hearst.  Yes,  sir. 

Mr.  Stevens.  Let  me  ask  one  concrete  question,  to  get  it  in  such 
shape  that  we  can  find  the  distinction.  Supi>ose  that  the  milroad  was 
charging  12  cents  a  hundred,  and  that  rate  was  challenged  on  the 
ground  that  it  was  unreasonable,  and  the  (Commission  made  an  order 
fixing  it  at  8  cents  a  hundred;  then  suppose  that  an  appeal  for  review 
was  taken,  and  the  case  went  to  this  court  on  that.  The  person  who 
challenged  that  rate  demanded  reparation  for  the  injustice  done  in  the 
difference  between  8  cents  and  12  cents  a  hundred,  and  demanded  that 
no  greater  rate  in  the  future  should  be  charged  than  the  just  and  rea- 
sonable rate.  Now,  the  rate  fixed  by  the  Commission  was  8  cents  a 
hundred,  and  it  was  brought  to  this  court,  and  the  court  said  that  8 
cents  a  hundred  was  too  Tow,  and  that  10  cents  a  hundred  was  a  just 
and  reasonable  i*ate,  and  ordered  reparation  for  the  past  and  enjoined 
them  from  charging  more  than  10  cents  in  the  future.  That  is  con- 
stitutional. That  is  a  perfect  exercise  of  judicial  authority  up  to  that 
point,  is  it  not?  Your  bill  would  give  the  court  authority  to  do  that 
m  that  kind  of  a  case? 

Mr.  Hearst.  May  I  have  that  question  read  to  me? 

Mr.  Stevens.  I  think  I  can  probably  restate  it  more  plainly.  Sup- 
pose that  a  rate  of  12  cents  a  hundred  is  xjharged  by  a  railroad  com- 
pany, and  that  rate  is  challenged  by  the  Commission  on  the  ground 
that  it  is  unfair  and  unjust  and  unreasonable,  and  the  man  who  orings 
the  complaint  demands  reparation  due  to  him  on  account  of  that  unjust 
charge.  The  Interstate  Commerce  Commission  hears  the  case,  as  pro- 
videa  by  your  bUl,  and  fixes  the  rate  at  8  cents  a  hundred  as  a  just, 
fair,  and  reasonable  rate,  and  grants  him  reparation.  A  review  is 
then  taken  to  the  court  provided  for  in  your  bill.  On  that  review  the 
court  makes  this  decree,  that  the  rate  of  8  cents  is  confiscatory — too 
low — and  that  a  rate  of  10  cents  is  just,  fair,  and  reasonable,  and  grants 
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iiim  reparation  for  the  past,  and  enjoins  the  railroad  against  charging 
more  tnan  10  cents  for  the  future.  Is  not  that  a  perfect  exercise  of 
jihiicia]  authority  authorized  by  the  Constitution  in  such  cases  ? 

Mr.  Heabst.  It  seems  to  me  that  that  is  merely  a  more  complicated 
way  of  stating  the  previous  proposition — that  the  court  has  a  right  to 
ni  the  rate? 

Mr.  Stevens.  I  am  just  asking  your  opinion  on  that  subject.  Does 
chat  confer  upon  the  court  that  equitable  authority  to  enioin  for  the 
future  the  exercise  of  an  illegal  rate,  up  to  «  certain  point ! 

Mr.  Heabst.  I  have  endeavored  to  frame  this  bill  so  that  the  court 
would  have  authority  to  act  up  to  its  constitutional  right. 

Mr.  Stevens.  If  it  should  be  held  that  that  was  an  exercise  of  judi- 
cal authority,  that  the  court  would  be  obliged  to  declare,  in  view  of 
that  provision,  what  was  a  reasonable  rate  for  the  past  years,  and  to 
eumpel  reparation,  it  would  exercise  its  equitable  functions  and  forbid 
charging  any  more  than  an  equitable  rate  for  the  future,  which  it 
-feems  to  me  it  has  a  right  to  do  now,  has  not  Congress  a  rightj  then, 
to  declare  that  a  rate  for  that  class  of  business,  under  those  circum- 
ftUnces,  is  a  fair,  just,  and  reasonable  rate,  and  should  be  the  rate  for 
the  future  for  everybody?    Has  not  Congress  a  right  to  do  that? 

Mr.  Heabst.  Yes,  sir. 

Mr.  SHACKI.EFOBD.  If  Cougrcss  has  the  right  to  do  that,  is  not  that 
ri^ht  given  in  the  words  authorizing  the  court  to  modify  the  orders  of 
the  Commission? 

The  Chaibman.  No,  sir. 

Mr.  Mann.  I  think  you  will  agree  the  Supreme  Court  has  decided 
that  the  judicial  authority  has  not  the  power  of  determining  what  is  a 
nfasonable  rate  for  the  future.  We  understand  the  decisions  to  be 
that  way;  Uiat  it  has  always  declared  that  the  judicial  authority  has 
the  power  to  declare  what  is  a  reasonable  rate  for  to-day,  or  what  was 
1  reasonable  rate  when  their  service  was  rendered  in  the  past. 

Mr.  Hkabst.  Yes,  sir. 

Mr.  Mann.  Now,  would  it  not  be  entirely  competent^  in  accordance 
with  the  suggestion  made  by  the  chairman,  for  us  to  require  the  court 
to  decide  in  a  certain  case  what  is  the  reasonable  rate  at  the  time  of 
the  bearing;  that  the  rate  in  existence,  not  a  future  rate,  is  reasonable, 
md  then  to  legislatively  say,  when  that  has  been  adjudicated,  when  the 
't>urt  has  decided  what  is  a  reasonable  rate  at  the  time  of  the  hearing, 
th^  that  rate  shall  be  the  reasonable  rate  and  enforced  by  the  courts 
for  the  future,  that  being  a  legislative  act? 

Mr.  Heabst.  I  doubt  it,  but  possibly  it  can  do  that. 

Mr.  Mann.  Can  there  be  any  question  about  it?  It  is  not  the  court 
declaring  what  is  a  reasonable  rate  for  the  future.  It  is  the  court 
''xercising  its  common-law  jurisdiction. 

Mr.  TjAmar.  The  rate  that  you  speak  of  is  the  rate  already  in  litiga- 
tion and  pending  before  the  court  to  be  passed  upon,  or  is  it  a  sup 
P'><ititioiis  rate? 

Mr.  Mann.  Suppose  that  we  provide  that  a  complaint  shall  be  made 
:a  to  an  existing  rate,  any  shipper  would  have  the  authority  to  bring 
» common-law  suit.  We  may  provide  a  different  form  of  action, 
fH]airing  the  court  or  Commission  to  determine  what  is  the  reasonable 
^^te  at  we  time.  That  is  the  common-law  duty  of  the  court.  And 
Tben  that  is  adjudicated,  why  can  not  we  legislatively  say  that  that 
tittU  be  considered  and  be  the  reasonable  rate  for  the  future  ? 
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Mr.  TowNSBND.  Does  any  other  bill  have  any  other  object  in  view 
than  that? 

Mr.  Mann.  Every  other  bill,  and  everything  else,  except  what  1 
have  just  heard  here  in  the  way  of  suggestion  by  the  chairman,  is  to 
the  effect  that  the  court  shall  deteimine  what  is  a  reasonable  rate  for 
the  future. 

Mr.  Shackleford.  Let  me  ask  you  a  question.  If  the  court  should 
do  what  you  say,  would  it  not  take  the  form  of  a  judgment,  and  being* 
in  the  form  of  a  judgment,  would  the  Commission  have  anj  right 
thereafter,  under  changed  conditions,  to  regulate  that  rate  again  until 
it  had  proceeded  to  have  that  judgment  vacated  and  set  aside? 

Mr.  Mann.  Any  bill  covering  that  question  will  of  course  provide 
a  method  for  reviewing  the  rates  tixed  in  that  manner,  just  as  any  other 
rate  may  be  reviewed. 

Mr.  Richardson.  Mav  I  ask  a  question! 

Mr.  Shackleford.  Mr.  Hearst  has  not  yet  answered  Mr.  Mann's 
question. 

Mr.  Kichardson.  Excuse  me;  I  did  not  know  he  had  not  answered 
Mr.  Mann's  question. 

Mr.  Hearst.  1  simply  wanted  to  repeat  what  I  have  said,  that  there 
is  no  doubt  of  the  ri^t  of  Congress  to  delegate  its  legislative  func- 
tion to  the  Commission,  and  there  is  no  doubt  of  its  right  to  consti- 
tute a  court  to  review  the  decisions  of  the  Commission,  and  there  is 
no  doubt,  first,  that  it  is  an  entirely  legal  system  of  procedure,  and 
that  it  is  also  an  extremely  prompt  system  of  procedure. 

Mr.  Richardson.  Under  your  bill  the  Commission  have  power  to 
raise  rates  when  they  find  them  discriminative? 

Mr.  Hearst.  Yes,  sir;  they  have. 

Mr.  Richardson.  To  raise  a  rate  when  it  is  too  low? 

Mr.  Hearst.  Yes,  sir;  the  Commission  has  that  power  here,  if  it 
has  fixed  a  rate  that  becomes  too  low. 

Mr.  Richardson.  Suppose  that  the  rate  is  fixed  originally  for  the 
purpose  of  discrimination,  does  your  bill  give  the  Commission  the 
power  to  raise  it  if  it  is  too  low? 

Mr.  HEAitST.  Yes,  sir;  it  gives  it  the  right  to  fix  a  rate,  and  if  it  has 
the  power  to  fix  a  rate,  I  suppose  it  would  unquestionably  have  the 
right  to  raise  a  rate. 

Mr.  Richardson.  You  know  that  often  occurs  in  the  matter  of 
discrimination;  that  is  what  makes  discrimination,  often,  locally. 

Mr.  Hearst.  Yes,  sir. 

Mr.  Shackleford.  It  has  that  right  already  under  the  power  to 
regulate. 

Mr.  Hearst.  Yes,  sir. 

The  Chairman.  I  would  like  to  pursue  this  matter  further.  In 
calling  your  attention  to  the  authority  given  on  page  10,  line  2,  "  it 
shall  modify,  set  aside,  or  annul  the  same  by  appropriate  decree  or 
remand  the  cause  to  the  Interstate  Commerce  Commission  for  a  new 
or  further  hearing,"  in  your  judgment,  would  that  authority  to  remand 
for  further  hearing  permit  the  court  to  determine  the  lines  on  which 
that  rehearing  would  be  had?  as^  for  instance,  they  might  sav  that  the 
rate  fixed  by  the  Commission  as  just  and  reasonable  was,  in  tneir  judg- 
ment, either  too  high  or  too  low,  and  they  not  having  the  power  to  fix 
the  rate  themselves,  they  chose  to  remancl  it  to  the  Commission  with 
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the  instroctioD  to  fix  a  rate  lower  or  higher.    Do  yoa  think  they  should 
have  that  power!  . 

Mr.  Hearst.  Yoa  mean  to  positively  direct  the  Commission  what 
late  to  fix! 

The  Chatkmak.  Well,  in  their  judgment. 

Mr.  H11AB8T.  Of  course  their  opinion  would  naturally  be  that.  In 
pving  their  opinion  they  would  giye  their  reasons  for  it,  and  that 
opinion  would  guide  the  Commission  in  fixing  the  subseauent  rate. 
Iq  other  words,  it  would  endeavor  to  fix  the  rate  in  accoraance  with 
the  decision  of  the  court. 

The  Chairman.  Then  that  power  to  remand  would  substantially 
give  to  them  the  power  of  determining  what  the  action  of  the  Com- 
mission should  be — as  is  usually  the  case  in  the  case  of  a  court  of 
equitv  in  remanding  a  case,  or  in  remanding  an  equity  case  for  further 
proceeding — of  indicating  what  should  be  the  line  of  conduct. 

Mr,  Hearst.  Yes,  sir;  it  would  certainly  tell  them  what  they  could 
Dot  do,  and  that  would  enlighten  them  as  to  what  they  could  do,  and 
the  opinion  of  the  court  in  details  would  enlighten  them,  to  a  consid- 
erable extent,  and  perhaps  altogether  as  to  what  they  could  do;  as  to 
what  rates  would  pass  the  censorship  of  the  court. 

The  Chairman.  The  thing  that  I  want  particularly  to  get  your 
opinion  about  is  as  to  whether  this  Congress  can  require  a  judicial 
body  to  say  to  the  Commission  what  line  of  conduct  they  are  to  pur- 
sue in  case  the  cause  is  remanded  to  them. 

Mr.  Hearst.  That  is  the  whole  point  at  issue,  the  whole  point  upon 
which  I  have  expressed  the  opinion  that  I  do  not  think  they  can  go  to 
tho  extent  of  fixing  the  rate  definitely  themselves. 

Mr.  Adambon.  If  they  can  not  do  it,  can  they  help  do  it? 

Mr.  Hearst.  Yes,  sir;  because. their  opinion  niaterially  assists  the 
Commission  in  fixing  it. 

Mr.  Adamson.  If  they  can  not  do  it,  what  right  have  they  to  tell 
another  body  to  do  it? 

ilr.  Hearst.  They  are  not  telling  another  body  to  do  it;  they  are 
tolling  another  body  what  can  not  get  through  that  court. 

Mr.  Adamson.  In  other  words,  to  pass  on  their  future  action  in 
advance. 

ilr.  Hearst.  That  is  what  every  court  has  the  right  to  do;  they 
have  the  right  to  reverse 

Mr.  Adamson.  A  lower  court! 

Mr.  Hearst.  Yes,  sir.     * 

Mr.  Richardson.  Mr.  Adamson,  your  question  goes  to  the  point  of 
whether  the  Supreme  Court  of  the  United  States,  the  court  of  last 
resort 

Mr.  Adamson.  I  have  never  heard  anybody  deny  that  the  upper 
conrt  could  give  instructions  to  the  lower  court  whose  judgments  are 
(sent  to  it. 

Mr.  TiAMAR.  The  courts  can  challenge  the  reasonable  rate,  and 
declare  that  the  legislative  power  can  not  confiscate  a  railroad's 
property. 

Mr.  Adamson.  This  is  a  distinct  court,  and  it  is  a  court  that  you 
say  can  not  fix  a  rate,  and  yet  you  say,  though  it  can  not  do  it,  it  can 
tell  another  body  how  to  do  it. 

Mr.  Lamar.  It  can  not  legislate,  but  it  can  declare  under  its 
powers 
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The  CiiAiRBiAN.  That  is  what  1  want  to  know,  can  we  require  the 
to  declare 'if 

Mr.  Lamar.  I  should  say  not.  The  Congress  of  the  United  Stai 
the  legislative  body,  can  not  indirectly  make  the  Constitution  of  tb 
United  States  different  from  what  it  has  been  fixed.  Within  theif 
constitutional  functions  they  can  adjudicate  questions  of  property  o] 
judicial  rights.     They  can  find  questions  of  fact  within  their  functions. 

Mr.  Stevens.  Then  it  will  be  necessary  for  them  to  adjudicate  what 
is  the  fact  in  a  particular  case.  I 

Mr.  Lamar.  They  can  adjudicate  what  is  a  reasonable  rate  and 
declare  whether  it  should  exist.  \ 

Mr.  Hearst.  I  was  reading  from  the  first  paragraph  of  my  bill. 
Section  6  enumerates  orders  tnat  may  be  issued  oy  the  Commission. 

Section  6  is  as  follows: 

That  when  in  any  investigation  made  by  the  Interstate  Commerce  Commission 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  Commission  that  anything  has 
been  done  or  omittea  to  be  done  by  any  common  carrier,  respondent  or  defendant^ 
in  sQch  proceeding  in  violation  of  the  provisions  of  the  act  to  regulate  commerce, 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  or  an^  act  amenda- 
tory thereof  or  supplemental  thereto,  or  of  the  provisions  of  this  act,  it  shall  be  the 
duty  of  the  said  Commission  forthwith  to  cause  a  copy  of  its  report  in  reepect 
thereto  to  be  delivered  to  such  common  carrier,  together  with  an  order  or  orders 
directing  such  common  carrier,  its  otticers  and  agents,  and  any  receiver  or  trustee  of 
its  property,  to  wholly  cease  and  desist  from  such  violation,  and  to  establish,  put 
into  effect,  and  maintain  such  individual  rate,  fare,  charge,  relation  of  rates,  fares, 
or  charges,  joint  rate,  fare  or  charge,  and  division  thereof,  classification  of  freight 
articles  involved  in  the  proceeding  through  and  continuous  carriage  over  connecting 
lines  or  roads,  including  intersecting  switches  or  connections,  and  regulations  con- 
cerning transportation,  including  the  furnishing  and  apportionment  of  cars,  the  pro- 
vision of  other  facilities  connected  with  or  incidental  to  transportation,  and  the 
receiving,  forwarding,  and  delivery  of  traffic,  as  in  the  judgment  of  said  Commission 
may  be  necessary  to  prevent  the  continuance  in  any  degree  of  such  violation.  That 
whenever  any  common  carrier,  8ubje<'t  to  the  provisions  of  this  act,  shall  fail  or 
refuse  after  reasonable  notice  to  furnish  cars  to  shippers  for  the  transportation  of 
freight  as  interstate  commerce,  or  to  forward  and  deliver  such  freight  at  desti- 
nation within  a  reasonable  time,  such  failure  or  refusal  shall  be  deemed  to  con- 
stitute unjust  discrimination  and  undue  and  unreasonable  prejudice  and  disadvan- 
tage, and  in  any  case  or  proceeding  pending  before  the  Commission  or  any  circuit 
or  district  court  of  the  United  States  based  upon  such  failure  or  refusal  on  the  part 
of  any  such  common  carrier,  proof  that,  in  tne  furnishing  of  cars  or  forwarding  or 
delivery  of  its  traffic,  other  shippers  have  been  preferred  shall  not  be  required. 

The  Chairman.  You  have  passed  over  section  2? 

Mr.  Hearst.  Yes,  sir;  because  I  was  proceeding  primarily  with  the 
powers  given  to  the  Interstate  Commerce  Commission,  then  passing 
to  the  diameter  of  the  orders  that  they  may  issue,  and  then  coming  to 
section  7,  which  tells  how  the  above-described  orders  shall  become 
effective.     Section  8  deals  with  "  The  Court  of  Interstate  Commerce." 

The  Chairman.  I  would  like  to  ask  you  if  it  was  intended  by  the 
language  of  section  2  to  bring  ocean  carrying  within  the  purview  of 
the  interstate  commerce  act  ? 

^  Mr.  Hearst.  The  language  there  is,  "and  also  to  such  transporta- 
tion over  any  part  water  and  part  rail  route  used  for  through  ship- 
ment or  through  carriage."  \es,  sir;  I  should  think  that  covers  coast 
transportation 

The  Chairman.  By  water. 

Mr.  Hearst.  This  is  designed  to  bring  under  the  action  of  the  Com- 
mission the  independent  water  lines  that  are  engaged  in  forwarding 
interstate  commerce,  and  which  are  not  under  tne  provisions  of  the 
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present  act,  I  believe,  anless  they  are  owned  by  one  of  the  railroads 
whicli  is  engaged  in  interstate  commerce.  It  is  practically  what  Mr. 
Spenoer,  I  think,  said  was  desirable,  a  day  or  two  ago. 

The  C^iEMAN.  Do  not  the  provisions  of  that  section  require  the 
foreign  vessel  engaged  in  interstate  commerce  to  file  a  schedule  of 
tariffs^  and  would  the  joint  tariffs  between  a  mil  way  and  such  a  vessel 
iiave  tio  be  filed! 

Mr.  Heabst.  I  had  not  considered  that  particular  relation  of  it.  I 
had  considered  it  particularlv  in  regard  to  lesser  water  lines. 

The  Chairman.  Yes;  the  lakes  and  rivers? 

Mr.  Heabst.  Yes,  sir.     Section  3  reads: 

Sac.  3.  That  when  the  rate  fixed  by  the  Ck)mmis8ion  is  a  joint  rate  and  the  ear- 
ners parties  thereto  fail  to  agree  apon  the  apportionment  thereof  among  themselves 
wiihizi  twenty  days  after  notice  of  such  order,  the  Commission  may  issue  a  supple- 
rrjpntal  order  fixing  the  portion  of  such  joint  rate  to  be  received  hy  each  carrier  party 
tbertfto. 

That  seems  to  be  necessary  in  order  to  carry  out  the  first  order  of 
the  Commission. 

Mr.  SHACKL.EFOBD.  Docs  that  not  apply  simplv  where  the  rate  is 
part  rail  and  part  water;  is  not  that  the  limit  to  which  that  is  intended 

Mr.  Heabst.  That  is  the  limit  that  I  considered. 

Mr.  RiGHABDSOX.  Does  not  your  language  there,  "through  ship- 
ment," indicate  that  very  thing — that  it  does  apply  to  this  country? 

Mr.  Hearst.  This  country,  necessarily. 

Mr.  KiCHABDSOK.  You  do  not  intend  it  to  apply  to  any  water  route 
except  to  a  route  that  is  a  continuous  one — part  water  and  part  rail? 

Mr.  Heabst.  That  is  my  view. 

Mr.  Mann.  Would  that  apply  to  the  shipment  of  wheat  or  com 
from  New  York  to  Liverpool  'i 

Mr.  Shackleford.  That  is  foreign  commerce  and  not  interstate 
commerce.    Would  that  not  be  foreign  commerce? 

Mr.  Heabst.  If  the  Interstate  Commerce  Commission  were  given 
power  to  regulate  that,  it  might,  but  it  has  not  the  power. 

Mr.  jVIann.  The  Supreme  Court  has  decided  that  the  present  law 
does  not  cover  such  a  case  as  that. 

Mr.  Hearst.  I  should  think 

Mr.  Mann.  It  has  always  seemed  to  me  that  it  might  properly 
cover  a  case  of  that  kind,  and  I  have  wondered  whether  your  bill  pro- 
vided that  it  should  or  not. 

Mr.  Hearst.  Section  4  reads: 

Sec  4.  That  it  shall  not  be  lawful  for  any  common  carrier  subject  to  any  of  said 
ict<i,  or  any  company  or  person  acting  for  or  in  the  stead  of  such  common  carrier,  to 
tilvanoe,  reduce,  or  cancel  any  individual  or  joint  rate,  fare,  or  charge  now  or  here- 
after in  force  over  the  route  or  line  of  such  common  carrier  unless  or  until  notice 
thereof,  plainly  showing  the  change  intended  to  be  made  in  such  rate,  fare,  or 
charge,  and  the  date  when  the  same  shall  take  effect,  shall  have  been  filed  with  the 
Interstate  Commerce  CommiBsion  and  posted  in  all  depots  or  stations  where  pas- 
sengers or  freight  are  received  for  transportation  under  such  rate,  fare,  or  charge,  for 
at  least  thirty  days  prior  to  the  date  when  such  change  is  to  become  effective. 

That  is  simply  a  modification  of  existing  laws  which  require  that 
if  a  rate  is  to  be  raised  ten  days'  notice  shall  be  given  and  filed,  and  if 
a  rate  is  to  be  lowered  three  days'  notice  shall  be  given.  That  increases 
the  time  to  30  days  in  the  interest  of  the  shipper,  believing  that  the 
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third  provision  gives  opportunity  for  discriminating  rates.  Section  4 
continues: 

Provided,  however,  That  said  CommiBsion  may,  for  good  caiiee  shown,  apon  special 
application,  allow  a  particular  rate,  faie,  or  chaiige  to  be  changed  upon  snorter 
notice  published  and  filed  as  aforesaid.  No  ioint  rate,  fare,  or  charge  shall  become 
effective  until  all  carriers  named  as  parties  thereto  shall  have  concurred  therein  by 
signing  the  rate  schedule  or  filing  general  authorization  or  specific  notice  of  concur- 
rence with  the  Commission. 

I  think  that  this  is  generally  in  effect  now,  at  least  by  agreement; 
but  I  have  made  it  a  part  of  this  bill  in  order  that  no  railroad  shall 
post  a  rate  and  lead  a  shipper  to  ship  his  goods  over  connecting  roads, 
only  to  find  out  that  the  rate  is  not  concurred  in  by  the  other  roads. 

Mr.  Mann.  Is  there  anything  in  your  bill,  in  that  connection,  that 
will  prevent  putting  into  operation  what  they  call  "midnight  rates?  " 

Mr.  Hearst.  What  is  a  midnight  rate?    I  am  not  familiar  with  that. 

Mr.  Mann.  Then  1  will  not  go  any  further  on  that.  That  is  one 
method  of  evading  rates. 

Mr.  Richardson.  Known  to  Chicago?    [Laughter.] 

Mr.  Shackleford.  Is  that  practic^  to  any  extent  in  the  West? 

Mr.  Mann.  It  is  practiced  wherever  they  have  a  cutthroat  road, 
and  it  is  practiced  very  extensively  in  various  parts  of  the  country,  I 
believe,  so  they  say. 

Mr.  Hearst  (continuing  reading): 

and  any  common  carrier  enforcing  any  schedule  or  joint  rates,  fares,  or  chai^ges 
which  shall  not  have  been  concurr^  in  bv  all  carriers  parties  thereto,  or  any  sched- 
ule of  rates,  fares,  or  charges  which  shall  not  have  been  published  and  filed  as 
required  by  this  section,  shall  be  subject  to  a  forfeiture  of  one  hundred  dollars  for 
each  day  such  unlawful  tariff  shall  be  published  or  enforced.  The  said  Commission 
mav  prescribe  the  form,  contents,  and  arrangement  of  all  schedules  of  rates,  fares, 
ana  cnarges,  and  it  shall  be  the  duty  of  said  Commission  to  make  orders  from  time 
to  time,  as  may  be  practicable,  with  a  view  of  securing  uniformity  in  freight  classifi- 
cation and  the  use  of  rate  schedules  containing  concise  and  easily  understood  provi- 
sions and  regulations. 

These  provisions  are  all  merely  designed  to  simplify  and  make  the 
schedules  intelligible,  because  I  understand  they  are  now  only  to  be 
interpreted  by  an  expert,  and  to  secure  business  simplicity  and  system 
as  far  as  may  be  for  the  convenience  of  shippers,  and  in  the  classifica- 
tion of  rates.     Shall  I  call  attention  to  some  of  these  other  points? 

The  Chairman.  Certainly.    That  is  what  we  desire  you  to  do. 

Mr.  Hearst.  1  see  that  it  is  getting  pretty  late,  Mr.  (yhairman. 

The  Chairman.  You  will  not  be  able  to  get  through  to-day  ? 

Mr.  Hearst.  I  am  afraid  not. 

The  Chairman.  We  will  have  to  adjourn  at  12  o'clock,  and  if  you 
will  suspend  now  and  resume  to-morrow  morning  at  half -past  10,  we 
will  be  glad. 

Mr.  Hearst.  Very  well. 

(Thereupon,  at  12  o'clock  m. ,  the  committee  adjourned  until  to-morrow, 
Tuesday,  January  17,  1905,  at  10.30  o'clock  a.  m.) 
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Tuesday  January  17^  1905, 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  cbair. 

8TATEMEKT  OE  ME.  0.  WALDO  BUTE. 

Mr.  Smith.  I  would  like  to  present  the  views  expressed  in  a  report 
u»  the  New  York  Board  of  Trade  and  Transportation. 
The  Chairman.  How  long  would  this  take  you? 
Mr.  Smith.  I  think  it  will  take  only  about  five  or  eight  minutes. 
The  Chairman.  Proceed. 
Mr.  Smith  read  the  report  referred  to,  as  follows: 

nu£  of  interstate  commerce — quarleb-coofer  bill  defective — a  joint  congres- 
sional commission  on  interstate  commerce  favored. 

Rooms  of  the  New  York  Board  of  Trade  and  Transportation, 

New  Yorkf  December  £8,  1904* 
To  the  New  York  Board  of  Trade  and  Transportation. 

<iBXTUEMEK:  Your  committee  on  railway  transportation  on  the  27th  of  January 
itft  submitted  to  yoa  a  report  giving  reasons  why  you  should  oppose  the  Quarles- 
Ox»per  bill  amending  the  interstate-comiuerce  law.  That  report  you  adopted  unani- 
moQfil  J.     We  now  have  the  honor  to  submit  a  further  report  in  support  of  your  action. 

The  more  we  have  studied  the  evils  and  abuses  of  interstate  commerce,  the  firmer 
are  we  of  the  opinion  that  the  Quarles-Oooper  bill  will  not  in  any  desirable  way  add 
to  the  eifectivenees  of  the  existing  lawful  remedy. 

The  delay,  incident  to  the  enforcement  of  existing  law,  was  one  of  its  chief  weak- 
De»isef^  but  that  condition  has  been  in  a  large  degree  remedied  since  the  passage  of 
th«-  Elkins  law  February  19,  1903. 

That  the  Quarles^Cooper  bill  would  make  no  improvement  in  expediting  the  trial 
•  I  complaintfi  is  evidenced  by  the  criticism  of  its  provisions  made  by  Hon.  John  D. 
Keman  in  bis  address  before  the  interstate-commerce  law  convention  held  in  St. 
l/>ai8  last  October.  Mr.  Keman  was  urging  the  importance  of  an  amendment  to  the 
bin  which  was  designed  to  hasten  the  taking  of  adaitional  testimony  if  required  by 
the  coarts,  and  his  conception  of  what  the  experience  would  be  under  the  Quarles- 
Ojoper  bill  without  his  amendment  is  indicated  by  his  remark,  as  follows:  Mr.  Ker- 
oan  said: 

*' After  a  shipper,  whose  complaint  is  filed  in  his  youth,  dies  of  old  age  the  dis- 
position of  his  case  is  of  no  use  to  his  business.'^ 

The  amendment  proposed  by  Mr.  Keman  was  suggested  to  Mr.  E.  P.  Bacon  in 
these  rooms  last  year  and  he,  after  consultation  with  his  counsel,  rejected  it  as  being 
onconKtitutional,  and  the  bill  in  this  respect  remains  hopelessly  defective. 

The  greatest  evils  now  complained  of  are  those  growing  out  of  the  private  car 
tine,  private  terminal-track  and  side-track  systems.  It  is  not  claimed  by  its  sup- 
\'^rieT9,  and  can  not  be  demonstrated,  that  the  Quarles-Oooper  bill  will  in  the 
<-ii>ht€8t  degree  affect  these  abuses. 

The  private  car  companies  deny  that  they  are  under  the  provisions  of  the  interstate- 
commerce  law;  and  the  Interstate  Commerce  Commission  has  not  determined  their 
*!tatuR,  neither  have  the  courts  adjudged  them  to  be  subject  to  such  law. 

The  langus^  of  the  Elkins  law  is  as  follows: 

*'And  it  shall  be  unlawful  for  any  person,  persons,  or  corporation  to  offer,  pprant, 
f-r  ^\B  or  to  solicit,  accept,  or  receive  any  rebate,  concession,  or  discrimination  in 
r«^pect  to  the  transportation  of  any  property  in  interstate  or  foreign  commerce  by 
any  common  carrier  subject  to  said  act  to  regulate  commerce  and  the  acts  amenda- 
tory thereto  whereby  anv  such  property  shall  by  any  device  whatever  be  trans- 
;v(ted  at  a  less  rate  than  that  named  in  the  tariffs  published  and  filed  by  such  carrier, 
^  is  required  by  said  act  to  reflate  commerce  and  the  acts  amendatory  thereto,  or 
whereby  any  other  advantage  is  given  or  discrimination  is  practiced." 

This  woald  seem  to  warrant  a  belief  that  it  is  sufiicient  to  reach  such  devices.  If 
it  is  not  so,  it  should  be  made  so.  These  private  car-line,  private  terminal-track  and 
MJe-track  systems  are  devices  by  which,  among  other  things  accomplished,  the 
poflseet  diflcriminAtionfl  are  made  and  rebates  given.  The  method  of  evaaing  the  law. 
if  effective  to  that  end,  is  ver^  simple.  The  shipper  pays  his  height  to  the  railroaa 
ODmpony.    The  diai^ge  so  paid  is  the  lawful  tarin  rate  plus  the  regular  charge  for  the 
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ase  of  the  private  car.  The  railroorl  company  in  turn  settles  with  the  private  car 
company.  Finally,  the  private  car  company  pays  to  the  shipper  the  rebate  previously 
goaranteed  to  him.  The  shipper,  having  been  assured  of  nis  rebate  in  advance  of 
the  transportation,  has  been  able  to  calculate  in  his  own  transactions  the  ultimate 
return  to  himself  of  the  amount  agreed  upon.  By  this  device  his  goods  have  been 
transported  at  a  less  rate  than  those  of  his  competitor,  and  he  has  enjoyed  an  advan- 
tage over  him  to  that  extent. 

But  these  are  evils  which,  if  not  reached  by  the  broad,  comprehensive,  far-reaching 
provisions  of  the  Elkins  law,  as  supplementary  to  the  interstate-commerce  act,  could 
not  be  reached  by  the  Quarles-Cooper  bill.  AH  other  known  forms  of  discrimination 
and  preference  between  shippers  are  now  forbidden  by  the  Elkins  law,  and  sum- 
mary methods  of  proceeding  by  the  courts  are  provided  with  penalties  seemingly 
adequate,  if  enforced,  to  deter  such  practices. 

Mr.  E.  P.  Bacon,  of  Milwaukee,  the  distinguished  and  able  leader  of  the  advocates 
of  the  Quarles-Cooper  bill,  wrote  this  board  October  5,  1903,  as  follows: 

"The  Elkins  bill,  which  was  enacted  at  the  last  session,  seems  to  provide  the  most 
effectual  means  possible  of  preventing  such  discrimination  (between  shippers),  either 
in  the  granting  of  preferential  rates  or  the  paying  of  rebates  or  by  any  other  device. 
The  legislation  on  this  point  seems  to  be  as  complete  as  it  is  possible  to  make  it.'* 

The  consideration  of  the  Quarles-Cooper  bill  has  thus  far  been  mainly  confined  to 
a  discussion  of  the  rate-making  powers  provided.  This  is  a  very  important  feature 
of  the  measure.  Intelligent  men  honestly  differ  as  to  the  propriety  of  giving  such 
power  to  the  Commission.  The  advocates  of  the  bill  deny  that  it  gives  that  power 
except  in  cases  determined  by  the  Commis^eion  upon  complaint,  but  that  it  empowers 
the  Commission  to  require  the  substitution  in  future  shipments  of  a  rate  declared  to 
be  reasonable  for  one  declared  to  be  unreasonable. 

This  provision,  it  is  declared,  would  require  the  substitution  **  for  the  future"  of  the 
rate  named  by  the  Commission,  but  it  must  be  observed  that  this  interpretation  of 
ita  meaning  is  the  purest  assumption,  as  the  words  "for  the  future"  do  not  apj>ear  in 
the  bill.  These  words,  "for  tne  future,"  were  in  all  the  original  bills  ana  in  the 
draft  of  the  Quarles-Cooper  bill,  but  before  its  introduction  in  the  present  Congress 
they  were  stricken  out  by  Mr.  Bacon  and  his  counsel,  lest  their  presence  would  c^use 
the  courts  to  adjudge  the  bill  unconstitutional.  Thus  the  bill  is  intended  by  its  advo- 
cates to  accomplish  by  obscure  language  the  doing  of  something  which,  if  plainly 
declared,  they  themselves  believed  unconstitutional.  It  is  not  probable  that  the  eye 
of  the  Supreme  Court  of  the  United  States  would  fail  to  penetrate  this  disguise. 

But  this  provision  is  open  to  a  radically  different  construction,  which,  if  held, 
will  utterly  confound  those  who,  trusting  to  their  leaders,  look  for  relief  from  its 
passage. 

As  stated  above,  it  is  intended  that  the  rate  substituted  by  the  Commission  for  the 
rate  complained  against  shall  apply  to  future  shipments.  Serious  doubt  can  well  be 
raised  that  this  construction  would  be  sustained.  A  complaint  is  made  against  the 
validity  of  a  specific  charge  or  rate  made  u|X)n  a  specific  shipment.  The  case  is 
tried  and  determined,  as  Mr.  Kernan  said,  after  the  complainant  "has  died  of  old 
1^. "  The  difference  between  the  shipper  and  railroad  on  that  shipment  is  adjusted, 
but  there  is  nothing  in  the  bill  which  provides  that  the  railroad  shall  not  charge  the 
same  rate  upon  the  next  shipment,  and  the  framers  of  this  bill  dare  not  make  the 
language  so  as  to  explicitly  provide  that  the  corrected  rate  shall  apply  "for  the 
future." 

The  existing  Elkins  law,  on  the  other  hand,  does  not  run  amuck  with  any  such 
doubtful  construction  of  its  terms. 

But  it  is  said  it  gives  the  Commission  no  power  to  correct  the  rates  or  to  declare  a 
lawful  rate.  The  Elkins  Act  is  specific  in  forbidding  any  unlawful  rate  and  clearly 
elucidates  what  rates  are  unlawful.  It  with  equal  directness  declares  the  "tariffs  pub- 
lished and  filed  by  such  carrier"  to  be  lawful.  The  Commission  after  investigation 
could  do  no  more.  i  the  carriers  are  held  rigidly  to  their  tariff  rates  it  matters  not 
much  what  those  tariffs  are  if  all  shippers  are  chat^ged  and  required  to  pay  alike,  and 
excessive  tariff  rates  are  no  longer  to  be  accounted  with  to  the  same  extent  an  form- 
erly. Hon.  Martin  A.  Knapp,  chairman  of  the  Commission,  at  a  public  hearing  before 
the  Senate  Committee  on  Interstate  Commerce,  March  18, 1898,  made  the  following 
declaration: 

"The  question  of  excessive  rates,  that  is  to  say,  railroad  charges,  which  in  and  of 
themselves  are  extortionate,  is  pretty  nearly  an  obsolete  question." 

Furthermore,  the  penalties  under  the  Elkins  law  are  heavier.  In  this  respecrt  it 
provides  that — 

"  Every  person  or  corporation  who  shall  offer,  grant,  or  give  or  solicit,  accept  or 
receive  any  such  rebates,  concession,  or  discrimination  shall  be  guilty  of  a  misde- 
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ceanor,  and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not  leBS  than  one 
dioosaiid  dollars  nor  more  than  twenty  thousand  dollars.'' 

The  com»(x>nding  provisions  of  the  Quarles-Cooper  bill  are  as  follows: 

"The  ofiending  party  shall  be  subject  to  a  penalty  of  five  thousand  dollars  for  each 
day  of  the  continuance  of  such  violation  which,  toother  with  costs  of  suit,  shall  be 
iVfoverable  bv  said  Commission  by  action  of  debt  m  any  circuit  court  of  the  United 
>\ax^  and  when  so  recovered  shaJl  be  for  the  use  of  the  United  States.'' 

This  provision  of  a  per  diem  penalty  was  manifestly  written  to  fit  the  bill  when  it 
remained  the  words  ''for  the  future,'  and  is  doubtless  retained  in  the  belief  that  the 
Sll  would  apply  to  future  shipmento.  The  maximum  penalty  therefore  is  $5,000  per 
(iiy  under  tne  Qoarles-Cooper  bill,  whereas  under  the  Elkins  law  each  and  every 
ipmfic  violation  of  the  act  is  an  offense  punishable  by  a  fine  of  $20,000,  whether  there 
ii  •me  offense  per  day  or  one  hundred  offenses  per  day,  each  paying  a  penalty. 

And  again,  tne  Quarles-Ckx>per  bill  provides  tnatthe  penalty  *' shall  be  recoverable 
U  add  CommisBion  by  action  of  debt,"  requiring  such  special  litigation  subject  to 
delave  and  doubts  of  ever  reaching  a  conclusion  or  that  the  penalty  would  ever  be 
fttoally  imposed. 

^)n  the  otner  hand  the  Elkins  law  provides  that  offending  persons  upon  conviction 
fi  the  offense  "shall  be  deemed  guilty  of  a  misdemeanor  'and '  shall  be  punished 
Kt  a  fine,"  etc. 

It  Beems  to  us  that  the  advocates  of  the  measure  made  a  fatal  confession  of  the 
si-n^xig  doubt  they  entertained  of  its  constitutionality  when  they  struck  from  it  the 
words  "for  the  future." 

This  laiseB  the  question  as  to  whether  the  Federal  judiciary  would  in  any  event 
PBA6  upon  a  rate  for  the  future  prescribed  bv  an  administrative  board,  and  this  does 
n»jt  appear  to  be  involved  in  any  doubt.    This  is  indicated  as  follows: 

1.  In  deciding  the  Maximum  Kate  Case  (167  U.  S.,  479),  the  Supreme  Court  of  the 
loited  SUtes  said: 

"  It  is  one  thing  to  inquire  whether  the  rates  which  have  been  changed  and  col- 
Kitisd  are  reasonable — that  is  a  judicial  act;  but  an  entirely  different  thing  to  pre- 
Kribe  rates  which  shall  be  charged  in  the  future — that  is  a  legislative  act." 

2.  At  a  hearing  before  the  Senate  Committee  on  Interstate  Commerce  on  March 
10,  lS9g  (p.  9  of  the  hearings),  Hon.  Martin  A.  Xnapp,  chairman  of  the  Interstate 
CiJCDmerce  Commission,  said : 

"One  doctrine  \b  now  settled — that  whereas  th^  investigation  of  the  question 
whether  an  existing  rate  is  a  reasonable  and  lawful  one  or  not  is  a  judicial  question, 
tiie  determination  of  what  that  rate  shall  be  in  the  future  is  a  legislative  or  adminis- 
tative  question  with  which  the  courts  can  have  nothing  to  do." 

3.  At  a  hearing  before  the  Senate  Committee  on  Interstate  Commerce  on  February 
«i,  1900,  at  page  118  of  the  hearings,  Hon.  Charles  A.  Prouty,  Interstate  Commerce 
CommisHioner,  said: 

''The  prescribing  of  a  rate  is,  under  the  decisions  of  the  Supreme  Court,  a  legis- 
J^re,  not  a  judicial  function,  and  for  that  reason  the  courts  could  not,  even  if  Con- 
PW8 80  elected,  be  invested  with  that  authority." 

And  vet  the  advocates  of  the  Quarles-Cooper  bill  propose  that  Congress  shall  elect 
Jy  require  the  Federal  judiciary  to  pass  upon  a  rate  for  the  future  prescribed  by  the 
Commiesion. 

Tbitf  far  we  have  omitted  to  refer  to  the  provisions  of  the  second  section  of  the 
ynarlcs-Cooper  bill  which  invests  the  Commission  with  the  power  **to  i>re8cribe  the 
jijt  relation  of  rates  to  or  from  common  points."  This  feature,  we  think,  requires 
'^^0^  attention,  as  it  is  perhaps  the  most  important  provision  in  the  bill  as  relating 
to  the  interests  of  the  city  of  New  York. 

Toiliostrate  what  the  effect  of  this  provision  would  be,  we  state  that,  if  this  second 
*<^on  is  enacted,  it  will  give  the  Interstate  Commerce  Commission  the  power  to  fix 
™Jtt  and  to  determine  absolately  what  differentials  shall  exist  as  between  New  York, 
"mUdelphia,  Baltimore,  and  Boston  from  Chicago  or  any  other  common  point;  also 
vhat  just  relation  of  rates  shall  be  enforced  as  oet ween  Chicago  and  New  York  to 
•^on  pomte  in  the  South. 

2^18  means  that  an  autocratic  administrative  board  would  be  endowed  with  the 
^wtrary  power  of  artificially  apportioning  the  trade  of  the  country  between  such 
pacf«  as  It  should  determine.  We  do  not  think  that  such  a  body  as  the  Interstate 
^^•mmerce  Commission  should  be  permitted  to  assume  the  power  arbitrarily  to  so 
*Ppf*rtion  the  trade  of  the  country  to  nuliifv  natural  and  ac(iuired  advantages  in  one 
^<ality  and  confer  the  favors  of  trade  ana  commerce  upon  other  localities  by  their 
Wnia.  This  is  preciselv  what  they  have  done  in  at  least  one  case  and  what  they 
!f^pted  to  do  m  another  against  New  York.  In  the  decision  of  the  Interstate 
Ummeroe  Commission,  filed  April  30,  1898,  in  the  case  of  the  New  York  Produce 
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Exchange  v.  The  Baltimore  and  Ohio  Railroad  and  other  lines,  being  a  determination 
in  the  question  of  differentials  existing  against  New  York  (Interstate  Commerce 
Reports,  Vol.  VII,  pp.  669  and  670),  the  Commission  among  other  things  said: 

"In  1882  about  65  per  cent  of  all  the  exports  from  the  United  States  exported 
through  the  Atlantic  and  Gulf  ports  passed  through  the  port  of  New  York.  The 
same  year  80  per  cent  of  all  the  imports  into  the  United  States  by  way  of  these  same 
ports  came  in  at  the  port  of  New  York.  It  will  be  seen,  therefore,  that  during  that 
year,  being  the  year  when  the  advisory  commission  pronounced  upon  the  reason- 
ableness of  these  differentials.  New  York  practically  engrossed  the  foreign  trade  of 
this  country.  A  preliminary  question  is,  How  far  is  the  port  of  New  York  entitled, 
or  how  far  can  that  port  expect  to  continue,  to  enjoy  that  commercial  supremacy? 

''Plainly  not  to  tne  same  extent.  It  would  be  in  accordance  neither  with  the 
theory  of  our  institutions  nor  with  the  history  of  the  development  of  our  nation  to 
permit  any  one  port  upon  our  vast  extent  of  seacoast  to  monopolize  the  trade  with 
foreign  nations.** 

Then  the  Commission  stated  the  various  sums  of  money  Congress  had  appropri- 
ated for  the  improvement  of  the  several  Atlantic  and  Gulf  ports,  and  they  concluded 
the  paragraph  with  the  following  declaration: 

''Kather  does  this  recognize  it  as  the  policy  of  our  Government  that  its  foreign 
commerce  should  be  distributed  between  various  ports." 

Actuated  by  this  revolutionary  sentiment,  the  Commission  dismissed  the  complaint 
of  New  York  and  sustained  tlie  differentials.  It  is  not  necessary  here  to  enlarge 
upon  the  injury  that  by  these  differentials  has  been  done  to  our  city.  They  have 
been  the  subject  of  repeated  investigation  and  report  by  this  and  other  oiiganizations 
in  this  city  and  by  official  commissions. 

In  like  manner  the  Commission  in  the  Maximum  Rate  case  assumed  to  adjust 
''the  relation  of  rates'*  then  existing  between  Chicago  and  the  South  and  New  York 
and  the  South.  The  complaint  in  this  latter  case  was  made  by  the  Chicago  and  Cin- 
cinnati freight  bureaus  that  rates  to  the  South  from  those  points  were  not  "in  just 
relation*'  to  rates  from  New  York  to  the  same  southern  points.  The  Commission 
in  this  case,  acting  upon  the  principle  enunciated  by  them  and  quoted  above,  ruled 
against  New  York  and  ordered  an  adjustment  of  rates  which  would  give  Chicago 
jobbers  a  better  chance  to  take  from  New  York  her  southern  trade.  This  being  the 
most  important  case  in  which  the  Commission  attempted  to  exercise  this  power,  it 
was  appealed  to  the  United  Sttctes  Supreme  Court,  and  the  action  of  the  Commission 
was  made  void  and  the  power  of  the  Commission  denied.  Thereupon,  the  Quarles- 
Cooper  bill  was  drafted.  The  geographical  area  from  whence  this  bill  gets  its  chief 
support  is  clearly  defined. 

But  here  again  comes  in  the  United  States  Constitution,  exhibiting  the  wisdom  of 
the  fathers  and  rescuing  us,  as  it  assuredly  will,  from  this  great  wrong.  Section  9  of 
Article  I  provides: 

"  No  preference  shall  be  given  by  anv  regulation  of  commerce  or  revenue  to  the 
ports  of  one  State  over  those  of  another.*' 

There  are  still  other  features  of  the  interstate  commerce  question,  a  consideration 
of  which  would  further  reveal  the  inadequacy  of  the  Quarles-^Cooper  bill.  Among 
these  the  question  of  making  and  changing  the  classification  has  the  highest  rank  in 
importance.  It  is  of  but  little  practical  consequence  to  the  railroads  who  fixes  the 
tariff  rate  if  they  retain  the  power  to  change  the  classification  at  pleasure.  It  matters 
little  if  prohibition  of  discriminating  rates  be  enforced  as  between  localities  if  classi- 
fications in  those  localities  be  not  uniform.  If  the  classification  upon  a  manufactured 
product  from  western  points  to  New  York  be  sixth  class  and  the  eastern  classification 
makes  the  same  article  third  class  going  from  New  York,  we  are  hopelessly  discrimi- 
nated against,  and  the  Quarles-Cooper  bill  would  give  no  relief. 

It  is  needless  to  enlarge  upon  this  feature.  Almost  every  branch  of  business  in 
New  York  has  suffered  grievous  injury  from  this  form  of  discrimination  through  the 
making  of  the  classification.    The  Quarles-Cooper  bill  affords  no  relief  for  this  evil. 

It  was  the  consideration  of  these  and  other  important  shortcomings  and  manifest 
weaknesses  of  the  Quarles-Cooper  bill  that  determined  your  committee  to  oppose  its 
passage. 

Not  only  does  it  fail  to  do  many  things  that  should  be  done,  and  does  nothing  in 
our  judgment  desirable  that  is  not  already  provided  for  by  the  existing  law,  but  it  in 
so  many  ways  seems  to  run  counter  to  constitutional  provisions  that  it  would  almost 
certainly  become  void  after  the  first  litigation  under  it  had  reached  the  Supreme 
Court  oi  the  United  States.  Therefore  we  have  preferred  to  wait  for  a  better  bill, 
and  the  policy  of  this  committee  and  of  this  board  has  been  to  oppose  this  measure 
as  not  only  a  useless,  but,  in  some  respects,  a  pernicious  one,  hoping  iti9,%  the  grow* 
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m  sentune&t  thiooii^hoTit  the  country  and  in  Congress,  and  a  more  perfect  and  thor- 
vrh  stody  of  all  the  questions  involyed  shall  develop  a  measure  whose  provisions 
43^1  scope  viU  he  just,  ample,  and  hroad  enough  to  meet  the  needs  of  the  whole 
-jcntrj  and  repair  in  every  respect,  as  far  as  practicahle,  the  faults  and  weaknesses 
'••Mud  to  exist  in  the  pres^it  laws. 

Uoldiii^  these  views,  we  welcome  most  cordially  the  recent  courageous  and  patri- 
:  •.■  attenuices  of  President  Roosevelt  and  the  renewed  and  intelligent  discussion  of 
'.»  question  he  has  thus  precipitated.  We  are  confident  that  this  country  is  now 
7*  n  the  rieht  track,  and  that  the  near  future  will  hring  about  the  enactment  of  wise 
IT  i  «oand  uws.  To  this  end  we  observe  that  the  President,  after  mature  delibera- 
::  1.  has  invoked  the  aid  of  the  distinguished  Judge  Grosscup,  of  Illinois,  and  enlisted 
'Js-  services  to  draft  a  new  bill  to  meet  the  demands  of  the  situation. 

WTe  further  note  that  the  Hon.  Paul  Morton,  Secretary  of  the  Navy,  a  man  of  broad 
)i^«8  and  poflseasiD^  a  personal  and  expert  knowledge  of  railroa<l  problems,  gained 
"-j  ft  lifetime's  association  with  and  practical  knowledge  of  the  transportation  depart- 
p<ent  of  railroad  management,  has,  at  the  President's  request,  undertaken  to  assist 
h  bringing  about  proper  l^islation. 

Attorney-General  Moody  and  former  Attorney-General  Knox,  now  a  United  States 
Smaitor,  are  also  in  the  counsels  of  the  President  with  special  reference  to  this  matter. 

The  appropriate  committees  of  the  United  States  Senate  and  of  the  House  of  Bep- 
r^^ntatives  nave  also  taken  up  the  subject  with  renewed  activity. 

In  addition  to  this  a  proposition  has  been  made,  and  meets  with  much  favor,  to 
r'foint  a  joint  special  commission  on  interstate  commerce  to  thoroughly  investigate 
i.l  problems  involved,  to  take  testimony  during  the  long  recess  after  the  adjournuient 
'  i  the  pfesent  Congress,  and  to  report  their  conclusions  and  recommendations  by  bill 
u  the  opening  of  the  next  Congress,  as  was  done  in  the  last  session  of  Congress  with 
t  ^  merchant  marine  question. 

With  all  these  elaborate  plans  in  preparation  under  the  guidance  of  President  Roose- 
'  t,  we  believe  that  it  would  be  very  unwise  and  a  serious  error  to  take  action  at 
^i^  time  in  behalf  of  the  Quarles-Cooper  bill,  the  enactment  of  which  by  this  Con- 
iTrte  woold,  beyond  doubt,  be  used  as  an  excuse  for  indefinite  delay  oi  the  more 
<"{nprehensive  legislation  which  we  may  believe  will  come  out  of  the  pending  dis- 
<>f^on.  Never  in  the  history  of  this  country  has  this  cause  had,  to  the  same  extent, 
*i^  advantage  it  now  derives  from  the  attention  and  study  of  the  President  and  the 
«>e  men  associated  with  him.  If,  therefore,  the  Quarles-Cooper  bill  should  be 
Cj^-t^d  with  all  its  faults  and  weaknesses,  and  clothed  in  doubt,  as  it  is,  of  the  con- 
^^torionality  of  some  of  its  provisions,  and  by  its  enactment  the  present  arouse<l 
*-"timent  of  the  country  should  be  so  quieted  that  thefMi  efforts  should  cease,  we 
•%l)eve  it  would  be  most  unfortunate  and  delay  the  final  solution  of  the  problem  for 
-any  years. 

We  al0o  point  to  these  conferences  and  preparations  as  suggesting  a  broader  inter- 
rretation  of  the  President's  utterances  than  has  been  given  to  them  by  the  friends  of 
the  QDarle6-C<x>per  bill.  We  have  interpreted  the  President's  language  to  mean  sul)- 
^antially  t'lat  the  existing  laws  must  be  enforced  with  reference  to  discriminations 
ui'l  rebates  and  other  forms  of  preference  in  interstate  commerce,  and  that  if  exist- 
%  law  is  found  inadequate  to  remedy  these  evils,  additional  legiislation  must  be 
isacted.     We  indorse  most  heartily  this  sentiment. 

In  conclusion,  we  recommend  that  no  action  be  taken  at  this  time  except  that 
joar  (Y)mmittee  be  directed  to  promote  as  far  as  it  can  the  necessary  action  by  Con- 
l^^«8  to  secure  the  appointment  of  a  special  commission  on  interstate  commerce  or 
^^h  other  plan  as  will  bring  about  action  in  substantial  harmony  with  the  views 
wpres^  in  this  report 

Heepectfully  sobnutted. 

W.  H.  Parsons,  Ouiirman. 
Ibving  R.  Fisher, 
J.  Fredk.  Ackekman, 
Charles  A.  Moorb, 
Dick  8.  Ramsay, 
W.  8.  Armstrong, 
Thomas  P.  Cook, 
Committee  on  Railway  Transportation, 

A  true  copy. 

Oscar  S.  Straus,  PresidenL 

Attest: 

[ual.]  Frank  S.  Gardner,  Secretary. 

H.  Doc  422,  58-3 ^10 
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Mr.  Smith.  Now,  will  the  committee  permit  me  to  say  just  a  few 
words  of  my  own  in  this  matter,  if  they  have  time? 

The  Chairman.  We  have  not  the  time. 

Mr.  Smith.  Then  I  will  merely  submit  a  paper  handed  me  this 
morning  by  Mr.  Thurber,  who  received  it  from  the  Museum  of  Phila- 
delphia, prepared  by  them,  which  gives  the  rates  of  freight  of  the 
frincipal  countries  of  the  world  that  have  railroad  transportation,  and 
would  like  to  submit  that  with  this. 

The  Chairman.  Very  well. 

Mr.  Davby.  May  I  file  a  resolution  of  the  board  of  directors  of  the 
Receivers  and  Shippers'  Association  of  Cincinnati? 

The  Chairbian.  Yes,  sir. 

The  paper  referred  to  is  as  follows: 

Resolution  unanimously  adopted  hy  the  hoard  of  directors  of  the  Receivers  and  Shippen^ 

Association  ofCincinnatii  on  December  ^f ,  1904. 

Whereas  the  item  of  transportation  vitally  affects  every  line  of  business;  and 

Whereas  the  factor  of  competition  among  the  carriers  is  now  in  process  of  elim- 
ination under  the  com  muni  ty-of-interests  idea;  and 

Whereas  reasonable,  equitable,  and  stable  freight  rates  are  absolutely  .essential 
for  the  fullest  development  of  legitimate  business  enterprises  of  the  country;  and 

Whereas  the  common  carriers  and  the  people  are  so  interdependent  upon  each 
other  as  to  make  their  interests  in  the  transportation  problem  mutual;  and 

Whereas  by  virtue  of  this  mutuality  of  interests,  it  is  essential  that  the  question 
of  regulation  of  common  carriers  by  the  National  Government  should  be  dealt  with 
in  a  broad  and  intelligent  manner  and  in  a  spirit  of  absolute  justness  and  fairness  to 
all  interests:  Therefore  be  it 

Resolved  by  this  association,  That  in  view  of  the  public  character  of  the  business  of 
common  carriers,  it  is  but  fair  to  the  people  and  also  to  the  carriers  themselves  that 
the  national  Government  should  reasonably  and  conservatively  regulate  the  trans- 
portation charges  of  common  carriers  so  as  to  avoid  discrimination  between  individ- 
uals, localities,  and  communities.  And  that  this  association  favors  a  minimum 
amount  of  national  l^slation,  which  will  not  unfairly  prevent  the  legitimate  devel- 
opment of  railroads  as  servants  of  the  people,  yet  of  sufficient  potency  to  amply  pro- 
tect the  shipping  public  from  unjust  and  unreasonable  rates,  rules,  and  regulations, 
and  to  secure  absolute  justness  and  fairness  as  between  the  shipping  public  and  the 
carriers;  and  be  it  further 

Resolved,  That  this  association  strongly  commends  the  recommendations  made  br 
President  Roosevelt  in  his  message  in  dealing  with  the  great  transportation  prol> 
lem;  and  be  it  further 

Remixed,  That  this  association  favors  the  passage  of  the  Quarles-Cooper  bill,  now 
pending  in  Congress,  with  an  amendment  to  section  8  of  the  act  to  regulate  com- 
merce, as  amended,  that  shall  provide  that  in  the  event  of  rebates  or  discriminations 
of  any  kind  whatever  by  the  transportation  companies  the  minimum  measure  of 
damages  shall  be  the  difference  between  the  special  rates  and  the  tariff  rates  charged 
the  shippers  seeking  redress;  and  be  it  further 

Resolved,  That  a  copy  of  these  resolutions  be  sent  to  the  President  and  to  members 
of  Congress. 

Mr.  TowNSEND.  Is  this  organization,  represented  by  Mr.  Smith,  the 
same  one  that  Mr.  Thurber  represented  when  he  appeared  before  us  I 

Mr.  Mann.  Not  at  all. 

Mr.  TowNSEND.  Is  this  organization  represented  by  Mr.  Thurber^ 

Mr.  Smith.  Not  at  all.  His  organization  is  the  export  organization; 
ours  is  the  New  York  Board  of  Ti-ade  and  Transportation,  which  has 
existed  for  a  great  many  years,  and,  we  believe,  has  done  a  great  deal 
of  good. 

Mr.  Lamar.  Mr.  Chairman,  I  would  like  to  present  Mr.  Burr,  of 
Florida,  a  member  of  the  railroad  commission  of  that  State,  who  will 
define  his  position  before  the  committee. 

The  Chairman.  You  are  recognized  for  ten  minutes,  Mr.  Burr. 
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Mr.  ChairmaD,  the  committee  that  comes  here  to-day  was  appointed 
i>y  the  president  of  the  National  Association  of  Railway  Commission- 
ers, comprising  30  States  that  have  commissions  in  this  country, 
pursuant  to  the  following  resolution  passed  at  their  last  annual  con- 
wntion:  ^ 

Wk»ea8  provisions  of  existang  laws  do  not  adequately  anthorize  and  empower 
the  Interstate  Commerce  CommisBion  to  properly  correct  and  prevent  unjust  dis- 
ariiinations  against  persons  and  places^  and  enforce  fair  and  reasonable  interstate 
nalway  rates  and  charges:  Therefore  be  it 

lifted  by  the  Natimal  Association  of  Railway  Oommissicners  in  convention  assem- 
^dat  Btrmmghom,  Ala,  this  16th  day  of  November,  1904,  That  in  accordance  with 
p7f vions  recommendations  the  Congress  of  the  United  States  be,  and  is  hereby, 
Ri^iK'sted  to  so  amend  the  existing  law  as  to  authorize  the  Interstate  Commerce 
O-mmLssion,  on  complaint  that  any  interstate  rate  is  unreasonable  or  unjust,  and 
afrer  full  hearing,  to  ascertain  what  rate  is  reasonable  and  just  in  the  particular  case 
tad  order  the  carrier  to  observe  that  rate  for  the  future,  subject  to  rehearing  upon 
implication  of  the  carrier  when  the  conditions  may  have  changed,  the  rate  so  pre- 
aiTibed  to  be  effective  unless  enjoined  by  the  court;  and  be  it  further 

R^tUred,  That  the  president  of  this  convention  appoint  a  committee  of  nine  to  ^o 
Vfore  the  proper  committees  of  Congress  and  urge  the  passage  of  this  needed  legis- 
lation, and  that  each  Senator  and  Representative  in  Congress  be  furnished  by  the 
f«»Tetary  with  a  copy  of  these  resolutions. 

We  do  not  propose  to  burden  this  committee  to-day  with  statistics, 
ttKiause  we  believe  that  you  have  already  been  furnished  with  sufficient 
in  that  direction.  But  I  feel  safe  in  saying  that  there  is  no  set  of  men 
dealing  with  this  question  in  the  United  States  who  are  more  familiar 
with  the  demands  for  such  legislation,  that  come  in  contact  with  it 
daily  in  the  several  States,  and  that  realize  more  fully  the  public  neces- 
ritv  and  public  demand  for  legislation  on  this  q[uestion.  Fully  76  per 
cfntof  tne  commerce  of  the  United  States  is  mterested,  and  while  it 
^jns  in  some  States  to  90  and  95  per  cent,  we  believe,  after  investi- 
;r^it\n^  this  question,  that  it  will  avemge  75  per  cent  in  the  United  States. 
This  amount  of  our  commerce,  as  you  know,  goes  entirely  without 
rpjrulation,  and  the  rates  are  made  by  the  railroads  themselves.  Many 
yf  these  rates  are  fair;  a  great  many  of  them  are  unreasonable.  There 
i«s  one  particular  measure  that  I  want  to  call  your  attention  to,  that  in 
whatever  measure  is  settled  upon  we  would  like  to  have  secured,  and 
that  is  a  provision  that  will  correct  the  abuses  of  the  long  and  short 
haul.     Unless  we  get  that,  much  may  be  left  undone. 

Mr.  TowNSKND.  Would  not  the  power  to  fix  rates  regulate  that? 

Mr.  Burr.  I  am  not  certain  that  it  would.  Some  commissions  to-day 
Lave  the  power  to  make  rates,  and  yet  they  can  not  always  correct  the 
dhases  of  the  long  and  short  haul.  For  instance,  in  my  State,  on  trains 
moving  from  the  West — from  western  points  without  the  State;  take, 
for  in>9tance,  the  through  rate  from  points  in  Oregon  to  the  base  point 
in  Florida — ^I  will  say  Jacksonville,  as  that  is  our  principal  base  pomt- 
ind  to  intermediate  points  the  rate  is  the  through  rate  to  Jacksonville 
pins  the  local  rate  from  eJacksonville  back  to  that  point,  although  they 
io  not  perform  the  service.  As  an  illustration,  on  a  certain  class  of 
fr^^ight  moving  from  a  western  point  to  Tallahassee,  which  is  165  miles 
fiither  west,  or  nearer  the  point  of  origin,  the  rate  to  Jacksonville  is 
f  1.  The  local  rate  is  75  cents,  and  that  75  cents  is  added  to  the  through 
•4le  to  determine  the  rate  to  Tallahassee,  although  Tallahassee  is  165 
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miles  near  the  market.     Now,  we  claim  that  that  is  a  discrimination 
against  all  the  stations  between  Tallahassee  and  the  base  point. 

For  instance,  a  station  26  miles  west  of  Jacksonville,  the  same  prin- 
ciple would  apply  there;  the  through  rate,  plus  the  local  rate,  would 
be  the  rate  tnere.  But  the  local  rate  would  be  a  much  less  local 
than  the  one  Tallahassee  would  pay. 

Mr.LovERiNG.  That  is  on  the  same  line  of  road? 

Mr.  Burr.  Yes.  That  applies  in  several  directions  in  the  rate,  but 
I  used  thal»as  illustrating  the  whole,  so  that  the  freights  to  all  these 
intermediate  points  are  not  on  the  same  footing.  A  point  nearer  the 
base  point,  where  the  railroad  actually  hauls  the  freight  farther,  gets 
a  less  rate  than  Tallahassee. 

The  Chairman.  Is  there  a  statute  now  existing  that  would  remedv 
that? 

Mr.  Burr.  It  was  supposed  to  be  remedied  in  the  act  to  regulate 
commerce,  but  it  has  been  held  that  it  will  not  hold. 

The  Chairman.  Why  will  it  not  hold  ? 

Mr  Burr.  I  can  not  explain  that  particular  feature  of  it,  and  will 
leave  that  to  another  member  who  will  address  3'ou. 

The  Chairman.  It  is  because  that  provision  of  the  statute  has  been 
suspended  in  its  operation  by  the  Interstate  Commerce  Commission, 
has  it  not,  in  the  particular  case  you  speak  of? 

Mr.  Burr.  The  Interstate  Commerce  Commission  has  decided,  I 
believe,  that  they  can  not  regulate  that  matter. 

Mr.  Mann.  Did  thej^  not  regulate  it  in  the  Social  Circle  case,  and 
was  not  that  case  sustained  by  the  Supreme  Court  of  the  United  Stato^si 

Mr.  Burr.  I  am  not  prepared  to  say,  sir.  But  this  condition  that 
I  speak  of  they  have  assured  me  that  they  can  not  correct. 

The  Chairman.  What  is  the  reason  that  they  can  not  correct  it?  Is 
it  because  of  the  inadequacy  of  the  law,  or  some  other  reason  ? 

Mr.  Burr.  That  is  my  understanding,  sir;  that  is  my  understanding, 
and  we  feel  that  whatever  legislation  Congress  passes,  that  particular 
feature  of  it  ought  to  be  remedied. 

The  Chairman.  What  suggestion  have  you  to  make  as  to  change  of 
the  phraseology  of  the  present  law? 

Mr.  Burr.  We  have  not  undertaken  to  say  to  you,  gentlemen,  what 
particular  law  you  shall  pass,  nor  do  we  advocate  the  passage  of  any 
particular  pending  bill.  We  simply  take  the  broad  position  that  we 
need  legislation  on  this  question. 

Mr.  Mann.  Might  I  ask  you  whether  you  believe  that  the  law  ought 
absolutely  to  forbid  in  all  cases  a  greater  charge  for  the  shorter  dis- 
tance than  for  a  longer  distance  ? 

Mr.  Burr.  No,  sir.  There  are  conditions  where  water  competition 
at  the  base  points  would  necessarily  make  the  long  haul  a  very  much 
lower  rate,  and  we  do  not  pretend  to  say  that  in  all  cases  the  rate  should 
be  made  strictly  on  mileage  basis  in  that  particular;  but  we  do  believe 
that  the  through  rate,  or  very  little  addition  to  the  through  rate, 
would  be  the  fair  rate  to  intermediate  points. 

The  Chairman.  Let  me  call  your  attention  to  this  section  4  of  the 
interstate-commerce  act: 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  this 
act  to  charge  or  receive  any  greater  compensation  in  the  a^regate  for  the  trans- 
portation of  passengers,  or  of  like  kina  of  property,  under  substantially  similar 
circumstances  and  conditions,  for  a  shorter  than  for  a  longer  distance  over  the  same 
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^ne  in  the  same  direction,  the  shorter  being  included  within  the  lon^r  distance; 
'>it  this  shall  not  be  construed  as  authorizing  any  common  carrier  withm  the  terms 
r:  this  act  to  charee  and  receive  as  great  compensation  for  a  shorter  as  for  a  longer 
distance:  Prorideal  however ,  That  upon  application  to  the  Commission  appointed 
T'i'ier  the  provisions  of  this  act,  such  common  carrier  may,  in  special  cases,  after 
'n^^stigation  by  the  Commission  be  authorized  to  charge  less  for  longer  than  for 
*ii  *rtfrr  dietanoee  for  the  transportation  of  passei^rs  or  property;  and  the  Commis- 
*^-.  »a  may  from  time  to  time  prescribe  the  extent  to  which  such  designated  common 
cirrier  may  be  relieved  from  the  operation  of  this  section  of  this  act. 

The  dijSiculty  that  you  complain  of  is  because  the  road  in  that  par- 
ticular case  has  been  exempted  from  the  operation  of  that  act.  Is  not 
that  the  fact? 

Mr.  BuKR.  I  do  not  think  it  is.  I  do  not  think  they  have  ever 
titempted  to  regulate  it  at  all. 

The  Chairman.  You  do  not  think  they  have? 

Mr.  Burr.  Now.  Mr.  Chairman,  one  of  my  colleas^ues  has  just  men- 
tioned to  me  that  tne  Supreme  Court  has  not  upheld  the  action  of  the 
L^terstate  Commerce  Commission  in  the  Social  Circle  case. 

Mr.  Mann.  The  Supreme  Court  did  uphold  the  Intei'state  Commerce 
Commission  in  the  Social  Circle  case  in  that  particular. 

Mr.  Burr.  I  will  leave  that  point  to  Mr.  McChord,  who  will  follow 
me. 

The  Chairman.  All  right,  sir. 

Mr.  Burr.  I  simply  want  to  reiterate  that  we  ^et  complaints  in  the 
Turious  States  from  shippers  and  receivers  of  freight  calling  attention 
to  the  freight  charges,  the  abuses  that  they  suffer,  and  in  nine-tenths 
rf  these  cases  we  have  to  try  to  explain  to  these  people  that  this  is  a 
f-ondition  that  we  can  not  meet,  because  it  is  interstate  commerce. 
Then,  when  that  explanation  is  made  to  them,  we  invariably  hear 
from  them  again  making  demand  that  we  do  all  we  can  to  get  Congress 
to  empower  the  Interstate  Commerce  Commission  sufficiently  to  regu- 
kte  these  matters.  And,  while  you  do  not  have  a  unanimous  demand 
upon  you  for  this  legislation  to-day,  I  believe  that  fully  nine-tenths  of 
toe  people  in  the  country  want  it  and  are  in  a  position  now  to  go  to 
demanding  it. 

I  will  leave  the  further  discussion  to  the  other  members  who  will 
follow  me. 

STATEMENT  OP  CHABLES  P.  STAPLES. 

Mr.  Chairman  and  gentlemen  of  the  committee,  appreciating  the 
importance  of  time,  and  realizing  that  you  desire  all  preliminaries 
vaived,  1  last  night  endeavored  to  jot  down  memoranda  of  my  thoughts 
upon  this  question,  which  will  be  a  guide  to  me  and  will  be  the  foun- 
dation for  my  remarks.  I  have  not  them  in  full,  but  with  your  per- 
mission I  wisn  to  read  the  matter. 

Mr.  Burke.  Please  state  who  you  are  and  where  you  are  from. 

Mr.  Staples.  I  am  a  member  of  what  we  term  the  railroij^  and 
warehouse  commission  of  the  State  of  Minnesota,  and  have  been  for 
7*^rs;  and  in  order  to  protect  and  shield  myself  1  want  to  say  to  you 
^'rrntlemen  of  the  committee  that  I  am  not  an  attorney,  and  therefore 
'in  not  be  expected  to  answer  all  the  legal  and  tecnnical  questions 
which  you  might  propound. 

Mr.  Mann.  That  will  be  some  relief. 

Mr.  Staples.  Yes.     1  will  try,  however,  to  treat  the  question  from 
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a  practical  standpoint,  and  wish  to  say  that  while  these  views  may  be 
personal,  to  an>  extent,  they  are  representative  of  the  consensus  of 
opinion  of  the  commissioners  of  the  several  States  of  the  Union  which 
meet  every  year  to  consider  this,  with  other  kindred  questions. 

We  find  to-day  that  the  unification  of  railway  interests  has  progressed 
to  such  an  extent,  through  actual  consolidation,  control  of  stock  in 
previously  competing  lines,  the  evolution  of  stockholding  interests, 
more  often  called  unity  of  interest,  that  the  open  competition  l)etween 
carriers  which  has  previously  operated  to  keep  down  rates,  and  cer- 
tainly prevented  wholesale  increases  in  rates,  Jhas  been  very  largely 
suppressed.  These  conditions  being  no  longer  factors,  we  can  not  rely 
on  them  for  the  control  of  the  rate  question.  It  is  impossible  to  com- 
pel competition  by  legislation.  Very  naturally,  competition  springs 
from  self-interest,  and  results  only  from  the  independent  activities  of 
those  engaged  in  trade  and  conmierce.  It  follows,  therefore,  that 
without  effective  competition  in  railway  rates,  and  with  no  effective 
law  for  public  control,  the  public  is  really  defenseless,  and  must  sub- 
mit to  conditions  often  manifestly  unfair.  We  believe  most  conserva- 
tive and  thoughtful  men  will  agree  that  the  railway  companies  could 
not  live  and  prosper  under  the  old  method  of  open,  active  competition, 
which  only  results  in  a  demoralized  condition  of  the  rate  question. 

I  want  to  say  here  that  I  am  one  of  those  who  believe  firmlv — and 
the  public  generally  do  not  coincide  with  that  view — that  actual,  open 
competition  in  the  way  of  making  rates  among  railroad  companies  is  an 
absolute  impossibility.  We  could  not  live  under  that  system  to-day, 
in  my  judgment. 

Mr.  Mann.  Because  it  would  reduce  rates  too  low? 

Mr.  Staples.  It  would  result  in  what  I  term  a  demoralized  condi- 
tion. The  companies,  we  will  all  agree,  are  entitled  to  a  fair  earning 
upon  their  legitimate  investments,  and  we  all  want  them  to  have  it. 

Mr.  Mann.  Active  competition,  in  your  judgment,  would  reduce 
railroad  rates  so  low  that  tne  railroads  could  not  afford  it? 

Mr.  Staples.  It  would  have  that  tendency  at  times,  and  in  certain 
localities;  there  is  no  doubt  of  it.  If  that  was  the  real  motive,  that  of 
securing  their  share  of  the  traffic,  they  would  have  to  resort  to  that 
which  I  have  described.  As  I  say,  I  appreciate  that  the  public  gener- 
ally clamor  for  open  competition  among  railroad  companies,  with  the 
object  in  view  of  reducing  rates.  What  we  want  is  such  legislation 
as  will  authorize  some  public  body  to  act  as  arbitrators  between  trans- 
portation companies  and  their  patrons,  thereby  securing  them  against 
excessive  or  unfair  charges  or  discriminating  practices  in  the  movement 
of  commerce  between  States  and  the  giving  of  shippers  and  localities 
an  equal  system  of  rales,  which  shall  he  fair  to  the  snippers  and  remu- 
nerative to  the  railroad  companies. 

The  chief  complaint  now  is  that  the  transportation  companies  are 
the  sole  arbiters  as  to  what  is  reasonable  treatment.  The  inadequacy 
of  making  rate  regulations  dependent  upon  rates  as  applied  in  the 
past,  without  reference  to  rates  to  prevail  in  the  future,  is  surely 
apparent  to  all.     The  real  parties  to  suffer  are  left  without  remedy. 

And  here  I  want  to  say,  Mr.  Chairman  and  gentlemen,  that  in  my 
opinion  it  is  just  as  necessary  in  the  matter  of  public  control  that 
there  should  be  some  tribunal  who  may  act  as  intermediaries  between 
the  patrons  and  the  roads,  and  shall  have  just  the  same  power,  and 
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tiiere  is  just  the  same  necessity  for  raising  a  rate  as  there  is  for  lower- 
log  rates,  or  prescribing  what  is  a  fair  and  reasonable  rate.  There 
cire  many  times,  in  my  judgment,  when  rates  should  be  mised;  and  I 
bare,  as  commissioner  of  our  State,  participated  with  our  board  in 
directing*  certain  railroads  to  raise  certain  rates  when  rates  should  be 
r^i^ed«  There  were  times  when  it  seemed  to  be  the  only  means  of 
fttfordi^  fair  relationship  between  different  localities. 

Mr.  Bi7SKE«  Has  the  authority  of  your  commission  to  raise  a  rate 
^rer  been  determined  in  your  State?  Has  that  question  ever  been 
determined  as  to  whether  you  had  that  power? 

Mr.  iStafles.  No,  sir;  I  do  not  wish  to  say  that  it  has. 

Mr.  Wai^ger.  Has  the  action  been  acquiesced  in  by  the  railroad 
conipanies  and  patrons? 

Mr.  Staples.  Yes,  sir.  And  I  want  to  say  at  this  juncture  that  in 
the  State  of  Minnesota  the  powers  of  the  commission  are  very  broad, 
perhaps  as  broad  as  the  powers  of  the  commission  in  any  State  in  the 
I  oion,  and  I  think  it  is  fair  to  say  that  the  relation  between  the  rail- 
ways and  the  commission  has  been  rather  harmonious  on  the  whole. 

Under  the  ruling  of  the  court  the  Government  is  gradually  losing 
^:>Dtrol,  and  the  tendency  has  been  for  the  management  of  the  com- 
junies  to  centralize.  Weak  companies  have  been  obliged  to  go  out  of 
'm^iiness,  or  have  been  absorbed  by  the  larger  ones  or  the  stronger 
ooes.  So  that  at  the  present  time  no  one  disputes  that  the  great  share 
of  the  mileage  is  controlled  by  very  few  men.  These  men  naturally 
ivpresent  the  interests  of  the  stockholders.  Can  we  look  for  them  at 
the  esame  time  to  be  philanthropists?  If  rates  and  conditions  in  differ- 
ent localities  are  reasonable,  surely  the  railroad  man  should  not  fear 
invesctigation  by  any  impartial  tribunal.  I  do  not  believe  that  any  tribu- 
nal vested  with  the  power  to  arbitrate  between  the  carrier  and  the 
shipper,  and  appreciating  all  the  responsibility  placed  upon  them,  after 
bearing  all  the  testimony  on  both  sides,  would  do  otherwise  than  render 
a  fair  decision.  Surely  such  a  body,  composed  of  intelligent  men,  is 
:!•}  competent  to  pass  upon  a  question  as  are  railway  officials.  That 
{losition  may  of  course  be  disputed,  but  it  is  based  upon  my  contact 
vith  railway  officials. 

Rate  making  at  best  is  an  arbitrary  matter.  I  never  yet  heard  an^ 
traffic  man  say  anything  eke.  The  chief  effort  is  all  the  time  to  approxi- 
mate what  stiare  of  the  whole  burden  of  transportation  shall  a  particu- 
br  traffic  stand,  one  of  the  most  difficult  problems  possible,  and,  as  1 
^aj,  finally  the  decision  is  an  arbitrary  one,  and  necessarily  so,  for  there 
u  DO  scientific  method  of  determining  what  share  it  should  stand  nor 
the  actual  cost  of  transportation  of  any  particular  commodity.  I  think 
the  record  will  show  that  in  most  cases  the  complaints  are  of  discrimi- 
nation or  unfair  relation  of  rates  rather  than  of  rates  being  too  high. 
And  surely  it  will  be  conceded  that  such  questions  should  be  submitted 
Uf  4ome  intermediate  body  to  pass  upon,  and  not  leave  the  shippers  or 
!^>€ality  solely  to  the  mercy  of  interested  parties. 

Take,  for  instance,  Chicago  and  St.  Paul,  or  as  was  stated  here  this 
morning.  New  York  and  Philadelphia,  competing  for  common  markets 
in  theWest;  one  of  those  places  has  the  rate  prescribed  at  one  point 
^hich  gives  it  a  slight  advantage  over  the  other.  Should  that  ques- 
tion be  left  solely  to  the  railway  companies,  or  should  there  be  some 
ioteraiediate  body  to  step  in  ana  say  that  that  is  an  unfair  relation? 
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I  do  not  claim  there  that  the  que$)tion  is  involved  as  to  whether  a 
i-ate  is  too  high  or  not.  It  is  the  relationship  that  1  am  speaking  of; 
the  foundation  for  the  complaint.  It  being  so  manifest  to  all  that 
public  sentiment  is  so  strongly  crystalized  in  favor  of  such  legislation 
as  would  restore  to  the  Interstate  Commerce  Commission  the  powers 
supposed  to  have  boon  conferred  by  the  law  of  1887,  it  seems  only  fair 
to  ask  you,  gentlemen  of  the  committee,  to  recorfimend  such  a  law, 
and  have  it  enacted,  and  let  time  tell  whether  this  will  solve  this  great 
question. 

The  Chairman.  Would  it  interupt  you  if  I  were  to  ask  you  a 
question? 

Mr.  Staples.  I  would  be  pleased  to  answer,  if  I  can,  Mr.  Chairman. 

The  Chairman.  Speaking  on  that  subject  of  differentials  between 
localities,  imagine  the  condition  that  existed  a  few  vears  ago,  when 
the  Pennsylvania  road  had  its  line  to  the  west  from  ^Philadelphia,  and 
the  Baltimore  and  Ohio  had  its  line  to  the  west  from  Baltimore,  and 
neither  had  a  line  between  Baltimore  and  Philadelphia.  Suppose  that 
the  Baltimore  and  Ohio  Railroad  gives  to  its  terminal,  Baltimore,  an 
advantage  of  2  or  3  or  4  cents;  do  you  think  that  that  would  be  a 
proper  subject  for  governmental  interference,  or  for  the  Commission 
to  act  upon?  Would  not  the  people  of  Baltimore  have  the  right  to 
whatever  benefit  a  road  coming  to  their  place,  and  not  going  to  its 
rival,  would  give  them? 

Mr.  Staples.  1  will  give  you  my  honest  opinion  about  it. 

The  Chairman.  I  want  to  get  your  idea  about  it. 

Mr.  Staples.  Yes,  sir.  I  do  think,  without  going  into  details,  that 
there  should  be  an  intermediary  tribunal  for  the  purpose  of  passing 
upon  that  question;  a  tribunal  which  is  disinterested  and  has  the  inter- 
ests of  the  whole  public  at  heart. 

The  Chairman.  You  think  those  two  rates  should  be  the  same? 

Mr.  Staples.  Do  not  understand  me  to  say  that.  There  may  be 
reasons  why  there  should  be  a  difference.  But  I  do  not  believe  that 
the  question  should  be  solely  settled  by  those  different  companies. 

The  Chairman.  Then,  you  think  that  it  would  be  proper  for  the 
Government  to  provide  means  by  which  the  rate  to  Baltimore  should 
be  raised",  and  they  lose  the  advantage  that  comes  to  them  from  this 
situation  that  I  have  described? 

Mr.  Staples.  I  do.  However,  upon  that  question  I  wish  to  say  that 
while  there  might  be  a  case  parallel  to  the  one  you  cite,  under  the 
conditions  to-day,  such  cases  are  rare. 

The  Chairman.  I  was  speaking  of  the  conditions  that  existed. 

Mr.  Staples.  I  understand  that. 

Mr.  Mann.  The  condition  does  exist  to-day,  in  Iowa  points,  in  ship- 
ping grain  that  goes  to  Liverpool  as  to  whether  it  shall  go  to  Galves- 
ton or  to  the  South,  or  whether  it  shall  go  to  New  York  coming  eas^ 
That  is  a  practical  condition  to-day,  is  it  not? 

Mr.  Staples.  Yes,  sir;  that  is  true.     I  agree  with  you  there. 

Mr.  Mann.  Do  j'ou  think  that  it  is  wise  to  confer  upon  a  commis- 
sion the  power  to  set  aside  all  rivalry  in  trade  and  by  an  arbitrary 
order  determine  that  the  grain  shipments  to  Galveston  shall  cease,  on 
the  one  hand,  possibly,  or  that  the  grain  shipments  to  New  York  shall 
cease,  on  the  other  hand,  possibly? 

Mr.  Staples.  Yes,  sir.    And  as  a  qualification  I  wish  to  say  that  I 
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do  not  believe  that  a  commission  would  so  find  under  any  circum- 
jtances.  They  mi^ht,  however,  find  that  there  should  be  a  certain 
etttoge  in  the  conditions. 

Mr.  Makn.  Do  you  believe  that  it  is  within  the  power  of  finite 
wklom,  in  an  order,  in  a  specific  case,  and  upon  a  hearing,  to  abso< 
lately  determine  between  these  two  points,  Galveston  and  New  York, 
i&y.  80  as  to  reach  absolute  equality  that  must  remain,  instead  of  leav- 
ing it  to  a  question  of  rivalry? 

Mr.  Staples.  There  can  be  no  such  conclusion  on  the  question; 
awlcr  oar  constitution — getting  a  little  way  into  law,  as  I  understand 
it  DOW— that  is  absolutely  precluded,  as  I  understand.  There  can  be 
DO  decision  by  any  commission  which  is  final  or  which  is  not  subject 
to  reriew  by  a  court. 

Mr.  Mann.  I  mean  assuming  that  the  courts  would  review  it  and 
(t)iDe  to  the  same  opinion.     Assuming  all  that. 

Mr.  Staples.  1  reiterate  my  opinion;  restate  it — that  these  different 
cx>minoQ  carriers  being  public  servants  you  can  not  present  to  me  a 
feature  or  a  question  which  would  change  my  opinion  that  there 
>hoald  be  some  supervisory  power. 

Mr.  Adamson.  Do  you  not  think  that  a  better  plan  would  be  that 
w^here  the  railroads  are  willing  to  compete  they  should  be  allowed 
liberty  to  do  so,  and  where  they  desire  to  throttle  competition  and 
combine  on  rates  that  then  the  intermediate  power  should  take  a  hand 
and  set  that  right? 

Mr.  Staples.  The  railroad  companies  in  certain  conditions  desire  to 
wmpete,  as  you  put  it,  but  the  cases  are  rare  where,  for  any  length  of 
time,  they  dare  do  it  They  can  not  do  it  and  live.  If  they  do  it, 
they  will  kill  each  other  off. 

Mr.  Adamson.  That  would  be  because  they  cut  one  another's 
throats? 

Mr.  Staples.  Yes,  sir.  Now,  speaking  of  the  Elkins  law  which 
has  been  enacted,  I  think  it  was  wise  legislation.  I  have  not  any  doubt 
in  my  mind  that  it  was  enacted  as  much,  and  perhaps  more,  to  benefit 
the  railway  companies  of  the  country  than  the  people  of  the  country. 
Ht  I  think  there  is  a  common  benefit,  and  1  think  that  was  very 
desirable  and  necessary  legislation.  1  am  not  able  to  prove  anything, 
u>(i  am  making  no  charges,  but  it  is  claimed  that  that  law  is  evaded 
to^y  in  certain  localities  and  by  certain  railroad  companies.  1  do 
not  make  any  charges,  but  it  is  so  stated  by  persons  who  claim  that 
they  can  prove  it. 

But  it  is  a  benefit  to  the  country  by  preventing  this  demoralization 
^  the  railway  situation,  and  certeinly  must  have  added  very  greatly 
to  the  revenues  of  the  railroads  of  the  country,  as  it  has  obviated  the 
'*«<»ssity  of  refunding  to  certain  favored  shippers  those  charges  which 
properly  belong  to  the  carrier,  which  demoralization  would  simply^ 
^ult  in  discriminations  between  certain  individuals  or  favored  locali- 
ties on  the  lines.  I  think  this  law  has  in  a  great  measure  done  away 
^th  that,  and  has  been  a  good  thing. 

Mr.  Mann.  You  are  a  practical  man,  and  your  views  are  of  great 
Talue  to  us,  and  you  will  pardon  me  if  I  ask  you  another  question.^ 

Mr.  Staples,  x  ou  appreciate  that  I  wish  to  take  up  as  little  time 
*s  you  wish  me  to  take  up. 

Mr.  Mann.  1  understand.    It  is  claimed,  now,  by  both  Chicago  and 
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New  York,  that  the  grain  rates  from  Iowa  points  throneh  Chicago 
and  New  York  to  Liverpool  are  too  high  as  compared  with  the  rates 
from  Iowa  points  to  New  Orleans  or  Galveston  on  the  way  to  Liver- 
pool. Do  you  think  it  is  wise  to  permit  the  Interstate  Commerce 
Commission,  after  hearing,  to  raise  the  grain  rates  from  Iowa  points 
to  Galveston  and  New  Orleans,  and  prevent  the  railroads  now  leading 
south  from  getting  what  they  consider  is  their  share  of  that  grain 
trade,  and  helping  those  southern  ports  at  the  same  time? 

Mr.  Stapxjss.  I  think  this,  that  there  is  more  than  the  question  of 
grain  rates  involved  in  that  question.  Those  roads  running  south  are 
operated  to  serve  the  public.  It  mav  work  no  injustice  to  the  pro- 
ducer of  grain  in  our  Western  and  Northwestern  States  if  that  rate 
shall  be  raised,  thereby  enabling  them  to  get  a  share  of  that  traffic  and 
to  have  that  to  help  support  them  in  rendering  the  other  necessary 
service  to  the  communities  served  by  them.  As  1  say,  I  can  only  reit- 
erate my  opinion.  I  do  not  wish  to  stand  here  as  an  advocate  of  the 
principle,  generally  speaking,  of  the  raising  of  railroad  rates. 

Mr.  Mann.  We  understand  that. 

Mr.  Staples.  Not  at  all;  and  I  believe  that  power  should  be  con- 
ferred upon  the  Commission.  I  say  "the  Commission."  I  mean  any 
tribunal. 

^  Mr.  Mann.  I  understand.  You  base  your  answer  upon  the  propo- 
sition that  the  raising  of  the  grain  rates  to  the  South  might  possibly 
reduce  rates  on  something  else,  because  it  would  add  to  the  income? 

Mr.  Staples.  No,  sir;  not  at  all.  That  answer  was  based  on  the 
principle  that  they  ought  to  have  a  share  of  that  traffic  if  they  are  in 
a  position  to  carry  it. 

Mr.  Mann.  I  base  my  question  upon  the  proposition  that  the  Inter- 
state Commerce  Commission  might,  within  its  power,  raise  the  grain 
rates  South  so  that  the  roads  South  would  lose  that  business.  I  do 
not  think  any  of  the  grain  ought  to  go  South.  It  is  a  longer  way 
round;  and  the  Interstate  Commerce  Commission  might  entertain  that 
same  view.  But  the  question  is  whether  they  ought  to  have  the 
power  to  put  it  into  effect. 

Mr.  Staples.  We  have  in  our  State  to-day  a  law  the  wording  of 
which  is  slightly  different  from  the  wording  of  section  4  of  the  inter- 
state-commerce act.  Our  law  is  effective  on  the  question  of  the  long 
and  short  haul.  Under  that  law  it  is  left  arbitrarily  subject  to  the 
review  of  the  courts,  with  our  permission,  to  determine  when  that 
clause  may  be  abrogated  by  the  company.  They  universally  apply  to 
the  commission  for  pernussion  to  waive  that  at  certain  common  points. 
Now,  it  rests  with  us  to  say  whether  the  question  of  competition 
which  enters  and  whether  the  volume  of  busmess  they  would  get  at 
that  point  are  such  that  in  our  opinion  they  should  be  permitted  to 
lower  the  rates  at  that  common  point  on  their  line  because  of  the 
fact  that  their  line  may  be  one-third  longer  than  the  other  line.  That 
answers  that  question. 

Mr.  Adamson.  Do  you  think  it  would  be  right,  without  the  consent 
and  contrary  to  the  judgment  of  a  carrier,  to  raise  a  rate  that  carrier 
thought  was  fair  ana  profitable  and  which  it  was  willing  to  operate? 

Mr.  Staples.  I  do  not  think  it  is  fair  to  take  it  from  that  standpoint. 
You  can  not  determine  whether  the  carrier  thinks  it  is  fair  and  profita- 
ble or  not.    They  may  have  another  motive. 
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Mr.  Adamsok.  That  is  not  the  case  I  state. 

Mr.  Staples.  Yes;  they  may  have  another  motive. 

Mr.  Adamson.  That  is  not  the  case  that  I  state.  The  case  I  state  is 
that  of  a  rate  which  a  carrier  thinks  is  fair  and  finds  profitable  and 
which  it  is  willing  to  operate  under.  Is  it  right  to  raise  that  rate 
against  the  judgment  and  consent  of  that  carrier? 

Mr.  Staples.  There  may  be  conditions  existing  why,  in  my  opinion, 
it  would  be  fair. 

Mr.  Adamson.  You  think  that  if  a  carrier  finds  that  it  is  downhill 
to  New  Orleans,  and  tliat  it  can  haul  twice  as  much,  and  can  get  better 
loading  back,  and  that  other  conditions  combined  will  enable  it  to  haul 
ch:tiper  to  New  Orleans  from  the  grain  fields  of  the  West  than  from 
those  grain  fields  to  New  York,  it  would  be  right  for  the  Commission 
to  annul  natural  conditions  and  rob  that  carrier  of  its  market,  rob  that 
road  and  that  city  of  its  business^  to  give  it  to  somebody  else,  do  you? 

Mr.  Staples.  I  think  there  mi^ht  be  conditions  where  that  would 
be  a  wise  policy.     I  do  not  think  it  often  occurs. 

Mr.  Adamson.  It  would  be  entirely  for  the  benefit  of  another  fel- 
low that  it  would  be  wise,  though,  would  it  not? 

Mr.  Staples.  No,  sir;  not  in  my  judgment,  not  at  all. 

The  Chaieman.  A  little  while  ago,  in  answer  to  Mr.  Mann,  when 
jon  were  discussing  the  contention  between  Chic^o  and  Gulf  ports, 
YOU  said,  as  I  understood  you,  that  those  people,  the  Chicago  people, 
would  have  a  right  to  some  part  of  that  traffic? 

Mr.  Staples.  I  spoke  of  common  western  points,  between  Chicago 
and  St.  Louis. 

The  Chairman.  I  thought  the  contention  came  from  Chicago. 

Mr.  Staples.  No,  sir. 

The  Chairman.  As  a  matter  of  fact,  it  does. 

Mr.  Stapf^es.  It  was  a  misunderstanding. 

The  Chairman.  It  was  a  controversy  between  Chicago  and  those 
Gulf  ports  t 

Mr.  Staples.  I  had  no  reference  to  that  in  the  connection  you  speak 
of  now. 

The  Chairman.  I  did  not  understand  you,  then. 

Mr.  Staples.  Proceeding,  Mr.  Chairman,  we  are  not  here  to  advo- 
cate any  particular  measure;  but  I  wish  to  call  attention  to  the 
so-called  Quarles-Cooper  bill,  as  it  is  generally  claimed  that  this  meas- 
ure simply  restores  the  same  powers  to  the  Interstate  Commerce  Com- 
mission which  it  was  supposed  to  have  under  the  former  law.  This,  I 
think^  is  an  erroneous  idea.  There  seems  to  be  but  one  question  promi- 
nent in  this  discussion,  and  that  is  the  question  of  granting  power  to  make 
rates  to  an  intermediate  body.  From  my  view,  and  so  far  as  I  have 
been  able  to  read  from  the  public  press,  that  seems  to  be  the  prime 
contention  here,  and  I  wish  to  emphasize  that,  in  my  opinion,  while 
that  is  a  very  necessary  power  to  confer,  I  do  not  believe  that  it  is 
the  crying  evil  to-day;  that  is,  that  the  chief  complaint  comes  from 
the  source  of  the  rate,  particularly. 

It  comes  more  from  the  inequalities  of  unfair  conditions  existing 
between  different  localities.  And  in  that  connection  I  wish  to  say 
that  I  have  in  mind  somewhat  the  question  of  common  markets,  and 
also  the  question  of  the  long  and  short  haul  clause  or  feature  of  it,  as 
to  which  our  courts  have  held,  as  I  understand,  as  in  one  of  the  meas- 
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urcs  referred  to  here  this  morning,  that  that  question  of  determining 
when  competitive  conditions  are  such  that  the  long  and  short  haul 
clause  should  be  abrogated  rests  with  the  judgment  of  the  carrier  and 
not  with  the  judgment  of  the  Interstate  Commerce  Commission. 
The  law  is  worded  just  slightlj'  different  from  the  law  of  my  State, 
which  has  been  tested  and  found  to  be  good. 

In  that  connection  I  want,  at  this  juncture,  to  give  an  instance,  and  I 
want  you  gentlemen  to  consider — not  to  give  your  opinion  to  me  but 
to  consider — this  instance.  Taking  the  different  stations — which  I  can 
name  here — I  have  on  my  desk  now,  which  of  course  we  can  not  treat 
because  it  is  interstate  commerce,  an  instance  where  the  railway  com- 
pany takes  grain  from  intermediate  points  between  the  Twin  Cities  and 
Chicago  for  the  shipper  who  offers  it.  The  shipper  pays  the  local 
freight  into  the  Twin  Cities;  he  pays  the  other  freight  back  to  Chicago 
and  makes  a  half  cen^  a  bushel  on  the  transaction.  In  other  words,  he 
saves  a  half  a  cent  over  what  he  would  have  to  my  if  they  picked  up  a 
car  on  the  road  to  Chicago.  It  seems  to  me  that  1  can  not  find  a  clearer 
case  of  what  to  my  mind  is  an  unjust  relation  of  rates.  I  simply  ask 
the  question,  and  ask  you  gentlemen  to  consider,  whether  such  a  situ 
ation  as  that  should  not  be  treated  by  some  intermediary  body.  I  do 
not  say  that  th^y  should  have  final  authority,  but  the  opinion  should 
come  m  there  as  to  whether  those  rates  are  fair. 

Mr.  Mann.  That  rate  you  named  is  made  in  the  interests  of  Minne- 
apolis flour,  I  suppose? 

Mr.  Staples,  i  am  not  here  to  make  any  but  general  statements. 
I  simply  cite  that  as  an  incident. 

Mr.  Mann.  I  understand. 

Mr.  Staples.  And  I  could  cite  many  of  them,  but  I  do  not  think  it 
would  be  right  to  take  up  the  time  of  this  committee.  I  could  cite 
other  instances;  for  instance,  where  companies  bringing  cement  and 
lime  and  other  necessary  commodities  in — for  instance,  for  the  build- 
ing of  sidewalks — charge  the  through  rate  to  St.  Paul  and  the  local 
rate  back.  Now,  there  may  be  reasons  why  that  could  be  justified. 
There  no  doubt  are,  to  my  mind.  But  ordinarily  I  think  that  is  exact- 
ing an  unfair  rate  from  the  intermediate  points. 

The  Chairman.  Will  you  state,  Mr.  Staples,  why  that  would  not  be 
a  case  that  could  be  corrected  under  the  long  and  short  haul  clause  of 
the  interstate  commerce  act? 

Mr.  Staples.  For  the  very  reasons  that  I  have  stated  to  you,  Mr. 
Chairman.  Understand,  I  make  no  pretenses  to  being  a  lawyer,  but 
I  have  read  those  decisions,  and  it  is  made  clear  to  my  mind  "that  the 
courts  have  held  that  the  competitive  conditions  between  the  distrib- 
uting and  terminal  points  may  be  such  that  that  is  necessary. 

But  the  point  that  I  criticise  or  complain  of  is  that  the  courts  only 
hold  that  that  is  left  to  the  opinion  of  the  carriers.  They  are  to  be  the 
judges.  If  you  will  read  the  decisions  I  am  confident  you  will  find 
that  that  is  the  finding  of  that  court. 

The  Chairman.  Then  the  remedy  would  be  to  strike  out  from  section 
4  this  line:  ''  Under  substantially  similar  circumstances  andconditons." 
Would  you  strike  that  out? 

^  Mr.  Staples.  Mr.  Chairman,  I  beg  to  be  relieved  from  giving  spe- 
cific answers  as  to  the  wording  or  the  substitution  of  words  which 
would  cover  what  1  call  the  defect. 
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The  Chairman.  But,  Mr.  Staples,  yoa  are  a  man  of  large  experience 
in  this  matter,  and  you  are  a  public  officer  who  has  to  deal  with  ques- 
tions very  sinular  to  this,  the  only  difference,  perhaps,  being  that  your 
subjects  are  State  commerce  and  this  question  that  I  speak  of  applies 
to  interstate  conmierce.  The  principle  ought  to  be  the  same  in  each, 
and  you  must  be  familiar  with  that  principle.  Now,  can  you  not  aid 
0.^  with  your  experience  upon  a  question  of  this  kind,  as  to  whether 
that  is  the  language  that  destroys  the  benefit  of  section  4? 

Mr.  Staples.  Mr.  Chairman,  I  can  do  this.  I  do  not  wish  to  pre- 
sume, but  I  will  say  that  I  could  and  would  cheerfully  transmit  to  you 
a  copy  of  our  law,  the  wording  of  which  has  been  upheld  by  the 
courts.  I  could  not  quote  it  to-day  exactly,  and  1  would  not  care  to 
place  myself  in  that  position.  1  realize  that  a  most  grave  question  is  at 
i^sue,  and  I  would  not  attempt  it.  A  man  sometimes  gets  a  word 
wrong,  even  in  a  prayer  that  he  says  every  day.  With  all  due  respect, 
Mr.  Chairman,  1  could  not  attempt  to  give  you  specific  language. 
But  certainly  the  point  at  issue  I  make  clear,  and  I  am  certain  if  tne 
committee  will  review  the  findings  of  the  court  they  will  agree  with 
me.  And  to  emphasize  that,  1  want  to  say  this:  That  the  very  cases, 
some  of  which  I  nave  spoken  of  here  to-day,  I  have  taken  up  with  the 
Interstate  Commerce  G>mmission,  and  they  have  convinced  me  that 
they  are  absolutely  powerless,  excepting  to  make  a  reconunendation, 
which  the  railway  companies  may  observe  and  may  not,  just  as  they 
see  fit.    They  are  without  the  power  to  enforce  their  recommendations. 

Mr.  Mann.  Perhaps  1  can  aid  you,  and  I  am  sure  you  can  aid  us,  by 
two  or  three  questions  in  sequence. 

First,  do  you  think  that  in  no  case  should  the  railroad  company  be 
permitted  to  charge  more  for  a  shorter  haul  than  for  a  longer  naiu? 

Mr.  Staples.  I  do  not  hold  that  at  all. 

Mr.  Mann.  Do  you  believe,  then,  that  they  ought  not  to  be  permitted 
in  any  case  to  do  that  unless  they  have  consent,  after  application  to 
some  board  or  commission  like  the  Interstate  Commerce  Commission? 

Mr.  Stapi.es.  Yes,  sir;  which  of  couise  carries  with  it  what  goes 
without  saying,  that  it  may  be  reviewed  by  the  courts. 

Mr.  Mann.  I  assume  that. 

Mr.  Staples.  Yes,  sir. 

Mr.  Mann.  Now,  do  you  think  from  your  experience  that  there 
would  be  physical  and  mental  capacity  on  the  part  of  any  one  commis- 
sion to  settle  all  of  those  questions  that  would  arise,  together  with  the 
rate  questions  and  other  questions  involved,  under  the  present  act  to 
reeulate  commerce?     Would  there  be  time  enough,  I  mean? 

Mr.  Staples.  Well,  that  is  a  most  difficult  question  to  answer,  and 
in  answering  it  I  want  to  say  this,  that  as  soon  as  the  decisions  of  the 
Commission  have  been  found  to  be  reasonable  they  are  obeyed. 

1  speak  from  experience  in  my  own  State.  In  90  to  95  per  cent  of 
the  cases  where  they  take  it  up  intelligently  and  hear  the  evidence  on 
lK>th  sides  their  findings  are  brief,  they  are  to  the  point,  and  they  are 
observed  by  the  carriers.  I  think  I  can  say  in  more  than  95  per  cent 
of  the  cases.  In  a  large  share  of  the  cases  in  our  commission  the 
experience  has  l>een  that  they  do  not  even  have  to  go  through  the  for- 
mality of  a  hearing.  If  in  conference  with  a  representative  of  the  com- 
EDy  who  is  in  touch  with  the  commission  they  show  a  disposition  to 
£ur,  the  point  is  often  conceded  without  a  hearing  at  all*    It  is 
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utterly  impossible  to  say,  for  that  reason,  how  much  time  might  be 
consumed  in  these  hearings.  I  can  appreciate  that  the  draft  on  the 
time  of  the  commission  in  the  first  four  or  five  years  would  be  enor- 
mous, because  the  complaints  might  overwhelm  the  commission.  But 
that  would  not  alarm  me;  1  do  not  think  it  in  an  alarming  feature. 

It  may  be  necessary.  I  am  not  indorsing  it,  but  I  am  in  a  position 
to  say  tnat  our  legislature  is  considering  a  measure  this  winter  having^ 
for  its  object  the  authorizing  of  our  commission  to  take  up  with  the 
Interstate  Commerce  Commission  these  very  questions,  where  com- 
plaints of  the  nature  of  the  dilSferent  ones  which  have  been  spoken  of 
this  morning  might  have  to  be  treated,  giving  the  commission  author- 
ity to  take  up  such  cases  with  the  Interstate  Commerce  Commission, 
with  the  idea  that  they  are  in  a  position  to  take  them  up  inteili^ntly, 
and  providing  that  the  State  should  bear  the  expense,  and  with  the 
idea  that  less  time  would  be  consumed,  of  course,  to  the  end  that  this 
commission  would  be  largely  relieved  by  being  somewhat  advised  of 
the  facts,  and  it  would  necessarily  take  much  less  of  their  time. 

I  simply  speak  of  that  to  bring  out  the  fact  that  in  my  opinion  the 
time  is  coming  when  the  Interstate  Commerce  Commission,  through 
its  agents  or  through  some  system  of  reorganization,  will  act  in  some 
such  way  as  that,  assuming  that  this  power  of  public  control  will  be 
conferred  in  the  end — that  there  will  be  a  relation  between  State  com- 
missions, or  that  there  may  be  district  commissioners,  or  some  other 
system  may  be  established  whereby  the  central  power  would  be  relieved 
of  a  share  of  the  detail  work.  That  is  a  general  idea  on  which  I  have 
thought  more  or  less;  but  I  can  not  answer  your  question  specifically. 
I  have  expended  a  good  many  words  in  endeavoring  to  answer  it,  as 
you  see. 

Mr.  Mann.  You  have  said  a  great  deal  that  is  of  value  to  us.  Now, 
another  question. 

You  have  spoken  of  deciding  these  questions  without  a  hearing.  Do 
you  think  that  the  Interstate  Commerce  Commission  ought  to  have 
authority  to  relieve  the  carrier  from  the  long  and  short  haul  clause 
without  a  hearing? 

Mr.  Staples.  I  think  you  must  have  misunderstood  those  words 
before,  used  in  connection  with  the  statement  that  it  was  by  confer- 
ence with  the  railway  companies,  and  a  harmonious  agreement. 

Mr.  Mann.  I  mean  without  a  hearing  of  the  parties? 

Mr.  Staples.  No,  sir;  I  do  not  entertain  that  idea  for  one  moment — 
that  the  railway  companies,  particularly,  should  be  denied  every 
opportunity  to  present  every  phase  of  the  case  from  their  standpoint. 

I  want  to  say^  in  that  connection  that  I  emphasize  this  statement — 
that  there  can  be  no  question  that  the  Interstate  Commerce  Commis- 
sion, if  that  is  to  be  the  tribunal,  after  having  experience  and  being 
composed  of  the  men  that  it  should  be  composed  of,  is  far  better  able 
to  Dass  upon  these  questions  than  any  court  in  the  land. 

Some  one  has  asked.  Why  not  let  the  court  make  these  rates?  The 
court  is  a  very  intelligent  body,  but  it  has  to  deal  with  thousands  of 
questions  and  issues,  and  has  no  particular  training  along  this  line, 
and  with  all  due  respect  to  the  court,  they  are  not  competent,  in  ray 
opinion,  excepting  to  review  the  question  and  determine  whethei 
sonae  illegal  act  has  been  performed  by  the  Commission,  or  some  act 
which  in  itself  is  unreasonable  or  which  would  result  in  an  unreason- 
able finding. 
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Mr.  Makn.  Could  yoa  give  us  any  idea  of  the  number  of  findings 
of  the  Commission  in  your  State  relieving  the  railroads  from  the  long 
and  short  haul  clause? 

Mr.  Staples.  Yes;  very  quickly.    There  has  never  been  one? 

Mr.  Manx.  There  is  no  place  in  your  State  where  a  carrier  is  per- 
mitted in  local  traffic  within  the  State  to  charge  more  for  a  short  haul 
than  a  long  haul? 

Mr.  Staples.  Not  one.  And  I  want  to  say  in  that  connection  that 
there  have  been  many  applications. 

Mr.  LiAMAR.  I  would  like  to  ask  the  witness  a  question. 

The  Chairman.  Certainly. 

Mr.  LiAMAR.  The  proposition  to  invest  some  administrative  or  min- 
isterial body,  or  whatever  it  might  be  termed,  with  the  legislative 
power  to  review  rates  and  fix  a  rate,  upon  hearing,  to  be  reasonable, 
which  up  to  that  time  had  been  challenged,  is  looked  upon,  of  course — 
and  it  is  not  disguised  by  those  who  have  railway  interests— with  great 
alarm,  and,  I  tnink,  from  their  standpoint  with  verj  sincere  alarm. 
They  look  upon  the  further  proposition  of  the  original  rate-making 
power  as  being  something  almost  satanic. 

Now,  the  (question  1  would  like  to  ask  you  is  this:  If  this  adminis- 
trative or  ministerial  body  is  given  the  right  to  review  a  particular 
rate  and  fix  upon  a  rate  to  be  reasonable,  which  up  to  that  time  had 
operated  unjustly  and  unreasonably,  in  their  opinion,  can  not  every 
rate  in  the  Lfnited  States  be  challenged?  I  mean  now  logically,  with- 
out reference  to  whether  they  do  it  or  not? 

Mr.  Staples.  I  understand. 

Mr.  Lamar.  Can  not  every  rate  in  operation  be  challenged  by  com- 
plaint, either  by  filing  a  complaint  against  that  particular  rate  or 

Mr.  Staples.  I  would  have  to  answer  that  question  in  the  affirmative. 

Mr.  Lamar.  That  is  what  I  have  always  thought.  I  have  thought 
that  it  was  a  distinction  without  a  difi'erence. 

Mr.  Staples.  I  am  only  giving  you  my  opinion.  My  judgment  is, 
yes,  to  that 

Mr.  Lamar.  I  never  have  seen  any  use  in  arguing  the  proposition. 
It  18  either  somebody  humbugging  himself  or,  more  unfortunately, 
hambugging  somebody  else  when  a  distinction  is  attempted  to  be  drawn 
between  the  giving  of  a  power  to  challenge  the  rate  and  fix  it  in  a  par- 
ticular case  and  challengmg  every  rate  in  the  United  States.  Contmu- 
ing  it  logically,  they  would  have  the  same  power  in  the  one  case  as  in 
the  other.  Now,  wnether  they  would  do  it  or  not  is  another  question. 
I  have  no  idea  that  they  would.  1  tell  you  frankly  that  if  I  were  to 
vote  for  a  bill  that  ^ve  this  administrative  body  a  right  to  challenge 
a  particular  rate  ana  fix  it  upon  hearing,  I  would  just  as  lief  go  the 
length  and  give  it  the  entire  power,  because  logically  1  think  it  is  the 
same.  Now,  whether  or  not  the  Commission  vested  with  power  to 
rix  rates  would  any  more  think  of  disturbing  the  business  of  the  coun- 
try and  go  to  the  extent  of  interfering  with  existing  railroad  rates  in  any 
8ucb  manner  as  that  is  another  question.  I  do  not  think  they  really 
would. 

Mr.  Staples.  Nor  do  I. 

Mr.  Lamar.  And  1  think  there  will  be  enough  to  convince  the  public 
in  the  challenging  of  rates,  so  that  whether  they  have  the  original 
rate-making  power  or  not,  the  result  will  be  about  the  same. 

Mr.  Staples.  No;  I  could  not  agree  with  you  on  that. 
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Mr.  Lamar.  No?    Still,  logically- 


Mr.  Staples.  The  probabilities  and  the  possibilities  are  two  very 
different  things.  Now,  I  am  answering  that  from  my  knowledge  of 
the  question  in  issue. 

I  want  to  add  that  in  the  State  of  Minnesota,  under  the  powers  of 
the  C!onunission,  on  their  initiative  they  are  authorized  to  cnallenge  si 
rate — any  rate  or  all  rates — without  petition.  Of  course  there  is  no 
such  puipose,  or  at  least  it  has  not  been  advocated  here,  except  on 
petition;  and  it  is  not  the  Commission  in  this  instance  who  challenge 
the  rates;  it  is  the  petitioners.  And  judging  from  the  result  in  niy 
State,  where  the  petitioners  may  challenge  a  rate,  exf)erience  has  shown 
me — and  I  have  learned  that  the  same  idea  prevails  in  most  of  the 
States — the  shippers  are  very  slow  to  make  their  grievances  public. 
They  hesitate  a  long  time  to  do  it.  I  am  not  here  to  set  out  the  reasons 
why;  but  these  reasons  are  what  has  prompted  the  legislature  of  the 
State  of  Minnesota  to  confer  upon  the  Commission  the  power  to  initin 
ate,  b^  resolution,  the  question  of  the  reasonableness  of  any  rate. 
That  IS  what  prompted  our  legislature  in  our  State  to  do  that.  Now, 
the  Commission  in  our  State,  in  exercising  that  power,  are  very  dis- 
creet, if  I  may  say  so,  and  very  careful  and  conservative,  and  the 
coniplaints  by  shippers  or  localities  challenging  rates  are  relatively  few. 

Mr.  Richardson.  I  understood  you  to  say  a  few  minutes  ago  that 
it  would  be  safer  and  better  to  leave  the  Interstate  Commerce  Com- 
mission, with  their  experience,  with  power  to  regulate  and  fix  a  rate 
than  it  would  be  to  confer  that  power  upon  a  court  coniposed  of  judges? 

Mr.  Staples.  I  answered  that  emphatically,  and  1  said  that  was 
with  all  due  respect  to  the  court. 

Mr.  Richardson.  I  understand  that.  Your  opinion,  then,  is  on  this 
line,  that  while  a  man  may  be  very  able  in  law  he  may  not  be  very 
practical  in  regulating  railroad  lines? 

Mr.  Staples.  Exactly  so. 

Mr.  Richardson.  And  vou  would  rather  take  the  Interstate  Cbm- 
raerce  Commission,  with  the  experience  that  they  have  now,  and  their 
qualifications,  than  to  trust  to  a  court  of  three  or  nine  men,  of  lawyers, 
judges,  men  qualified  in  the  law 'if 

Mr.  Staples.  Yes,  assuming,  of  course,  that  they  are  not  especially 
appointed  to  do  this  work. 

Mr.  Richardson.  You  assume  that  they  know  their  business,  and 
have  studied  and  they  ma}"^  be  learned  in  the  law,  but  they  are  not  as 
competent  in  these  practical  lines  and  in  the  matter  of  fixing  rates  as 
the  Interstate  Commerce  Commission,  who  have  had  a  great  deal  of 
experience  in  that  way  ? 

Mr.  Staples.  Yes,  sir;  and  my  experience  has  been,  where  we  have 
had  cases  in  the  courts  in  our  State,  that  the  courts  steer  clear  of  all 
the  questions  except  the  legal  ones. 

Mr.  Richardson.  We  have  had  much  talk  about  experts.  Is  it  not 
the  fact  that  generally  there  is  no  testimony  more  unceiiain  and  in 
which  there  is  more  difference  of  opinion  among  the  witnesses  than 
expert  testimony? 

Mr.  Staples.  I  will  answer  that  question,  and  then  I  want  to  add  a 
statement. 

Mr.  Richardson.  All  right. 

Mr.  Staples.  In  any  case  where  there  was  an  issue  which  had  to  be 
tried  by  the  court 
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Mr.  Rkcha&dson.  Yes. 

Mr.  Staples  (continuing),  I  would  rather  rely  on  common  sense 
wd  honest  people  than  on  experts. 

Mr.  Richardson.  You  would  rather  rely  on  good  men,  practical 
men,  in  the  practical  affairs  of  life,  to  arrive  at  what  is  a  practical  con- 
elusion  in  the  practical  affairs  of  life^  than  on  a  court?  You  would 
mher  take  an  nonest  jury  of  men  than  five  judges  leaimed  in  the  law? 
Mr.  Staples,  Yes,  sir;  that  is  where  the  jury  system  excels. 
1  fail  to  find  where  power  is  conferred  to  require  two  or  more  com- 
panies to  make  and  mamtain  joint  rates,  which  is  very  necessary  if  full 
relief  is  to  be  granted. 

Some  claim  the  remedy  for  a  party  claiming  a  rate  is  unreasonably 
high  lies  in  a  suit  for  recovery  of  damages.  This  may  be  good  theory, 
iHit  mighty  poor  practice.  In  the  event  he  can  afford  the  cost  of  litiga- 
tion he  is  liable  to  die  before  the  courts  have  finallj'  passed  upon  tne 
que3^tion;  but  more  likely  if  the  rate  complained  of  is  an  unreasonable 
'►neas  compared  with  the  rate  given  some  competitor  at  another  point, 
he  is  sure  to  be  driven  out  of  business  before  the  case  is  determined. 
If  the  rate  is  an  unreasonably  high  one  and  he  continues  to  do  business 
under  it,  he  is  not  the  real  sufferer  and  should  not  recover.  The  real 
loss  falls  upon  the  producer  who  has  been  required  to  sell  his  product 
hawd  on  the  high  rate. 

The  shipper,  usually  the  middleman,  is  not  so  much  interested  in 
the  rate  itself  as  he  is  in  a  fair  rate  from  a  competitive  standpoint. 

The  cases  are  comparatively  few  where  more  than  one  rate  is 
involved,  or  at  most  the  lates  on  one  commodity.  In  the  event  this 
nite  is  reduced  by  an  order  of  the  Commission  and  the  order  put  in 
effect  during  a  review  by  the  courts,  if  the  order  is  not  sustained  it 
seems  reasonable  the  railway  company  can  better  stand  the  temporary 
\(f^  in  its  revenue  on  this  one  product  than  the  shipper  can  in  case  the 
order  is  sustained,  pending  which  time  he  had  been  paying  the  higher 
rate. 

We  can  not  treat  the  transportation  companies  as  private  enterprises. 
Thev  exercise  the  rights  of  eminent  domain,  and  are  organized  under 
nblic  franchises  for  the  sole  and  only  purpose  of  performing  a  pub- 
ic service  for  hire.     Our  courts  have  repeatedly  held  them  to  be  sub- 
ject to  public  control. 

Can  any  one  imagine  the  railway  companies  consenting  to  a  law  pro- 
riding  that  the  farmer  shall  have  the  final  say  as  to  what  price  is  to 
be  paid  for  his  land  needed  for  the  right  of  way  ?  This  is  simply 
(banging  the  shoe  over  to  the  other  foot. 

No  one  to-day  questions  the  necessity  and  wisdom  of  public  control 
of  public  turnpikes,  ferries,  telephone,  telegraph,  and  express  com- 
panies, street-car  companies,  ana  even  grain  elevators,  stock-yard 
companies,  public  carriages,  etc.  We  do  not  stop  at  how  they  shall 
^•onduct  their  business,  but  arbitrarily  proscribe  their  rates  and  charges. 
U  it  not  as  much  necessary  to  pegulate  and  control  under  reasonable 
safeguards  the  business  of  these  powerful  but  very  necessary  public 
servants  as  are  railway  companies 'il 

In  closing,  gentlemen,  permit  me  to  say  there  is  no  feeling  antago- 
nwtic  to  raflways  in  the  Northwest,  and  certainly  no  sentiment  favor- 
ing national  legislation  which  will  in  any  degree  act  to  cripple  the 
legitimate  growth  and  development  of  their  properties;  but  there  is  a 
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well-grounded  and  strong  demand  for  immediate  legislation  which  shall 
grant  reasonable  Government  control  over  interstate  commerce. 

The  Chairman.  We  will  give  you  an  opportunity  to  continue  your 
statement  to-morrow  morning,  Mr.  Staples. 

Mr.  Staples.  1  thank  you  very  much. 

Thereupon,  at  12  o^cIock  m.,  the  committee  adjourned  until  to-naor- 
row,  Weonesday,  January  18, 1906,  at  10  o'clock  a.  m. 


Wednesdat,  Jamuiry  18^  1906. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 
The  Chairman.  Mr.  Staples,  we  are  ready  to  hear  you  further. 

STATEMEKT  OF  MB.  CHARLES  F.  STAPLE8— Continued. 

Mr.  Staples.  Mr.  Chairman  and  gentlemen,  I  will  ask  for  just  one 
minute,  and  not  more.  I  regret  very  much  that  I  could  not  finish  my 
remarks  yesteitlay.  1  have  taken  occasion  to  file  an  addition  to  them 
with  your  reporter. 

I  wish  now  just  to  emphasize  three  points  which  have  been  brought 
out  in  these  remarks.  In  the  Quarles-Cooper  bill  are  the  words '  ^  when 
a  case  has  been  referred  to  the  courts  and  an  appeal  taken,  a  court  may 
deny  or  modify  the  order."  This  is  the  point  that  I  wish  to  make,  Mr. 
Chairman.  Under  the  decisions  of  our  Supreme  Court,  when  ti*eating 
the  (juestion  of  rates,  the  courts  can  not  modify  the  order  of  the  Com- 
mission. They  must  afiirm  or  deny,  and  that  upon  the  ground  whether 
the  rate  authorized  by  the  Commission  is  a  confiscatory  rate  or  not. 
I  am  not  here  to  cite  those  decisions  of  the  court,  which  this  committee 
can  look  up  and  consult. 

I  notice  that  a  great  deal  of  time  has  been  spent  upon  that  in  the 
different  bills  that  have  been  presented. 

Another  thing  is,  that  1  think  any  bill  which  is  enacted  should  con 
tain  the  provision  that  the  findings  of  the  Interstate  Commerce  Com- 
mission should  be  made  prima  facie,  thereby  making  the  railway 
company  the  defendant,  rather  than  the  Commission.  That  is  a  pro- 
vision contained  in  the  statute  of  Minnesota,  and  has  been  upheld  by 
the  courts  and  has  been  found  to  be  very  effective. 

Another  provision,  Mr.  Chairman,  which  seems  to  me  to  have  been 
omitted  or  not  taken  care  of  in  the  so-called  Quarles-Cooper  bill,  is  one 
authorizing  the  Commission  to  insist  upon  the  companies  providing  a 
through  joint  rate  and  maintaining  the  same.  Without  that  author- 
ity the}'  are  not  powerless,  but  a  large  share  of  the  good  which  ia 
hoped  for  from  some  legislation  of  this  character  will  be  denied. 

Now,  Mr.  Chairman,  I  do  not  wish  to  elaborate  ui)on  tha«^  points, 
and  will  give  the  balance  of  the  time  to  my  associates. 

Mr.  BuRKB.  1  would  like  to  ask  Mr.  Staples  one  question,  if  I  may 
be  permitted. 

The  Chairman.  Certainly;  proceed. 

Mr.  Burke.  The  newspapers  report  this  morning  that  a  member  of 
the  Minnesota  legislature  declined  to  vote  for  the  reelection  of  Senator 
Clapp  to  the  Senate  because  he  had  not  declared  himself  in  favor  of  the 
Quarles-Cooper  bill,  or  that  he  bad  not  declared  himself  soon  enough. 
I  would  like  to  ask  you  if  you  are  in  favor  of  the  Quarles-Cooper  bill. 
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Mr.  Stapi.es.  I  am  veiy  sorry  to  be  put  in  that  attitude.  However, 
my  situation  upon  this  necessary  legislation  must  have  been  made 
clear  to  this  committee.  The  Quarles-Cooper  bill,  in  my  opinion,  will 
accomplish  very  little  of  what  the  public  are  clamoring  for  to-day; 
that  i!^,  in  the  way  of  strengthening  the  hands  and  powers  of  the  Inter- 
state Commerce  Commission. 

Mr.  KiGHARDSov.  Mr.  Chairman,  one  word.  From  indications,  it 
seems  to  me  that  the  hearings  are  going  to  close  pretty  soon,  and  I 
think  there  ought  to  be  a  fair  division  of  time  made.  Now,  we  had 
one  side  pretty  thoroughly  represented  here,  and  I  do  not  think  that 
the  large  number  of  railroad  gentlemen  who  are  interested  in  this 
nmtter  have  had  an  equally  fair  chance  here.  We  are  going  to  close 
pretty  soon,  and  should  we  not  have  a  fair  understanding? 

The  Chairman.  The  situation  is  somewhat  peculiar,  because  Mr. 
Bacon  announced  early  that  the  proponents  of  the  Cooper  bill  did  not 
want  any  time. 

Mr.  Richardson.  I  do  not  mean  to  reflect  on  the  other  side  at  all. 
1  simply  made  the  suggestion  that  we  could  reach  some  fair  division  of 
the  time.     I  believe  these  hearings  are  going  to  close  pretty  soon. 

The  Chairman.  We  will  have  to  limit  you  gentlemen  this  morning 
strictly  to  the  time  you  said  you  wanted. 

Mr.  Burr.  I  belieV^e  I  understood  yesterday  that  the  other  members 
of  our  committee  would  consume  twenty  minutes. 

The  Chairman.  Twenty  minutes  between  them? 

Mr.  Burr.  Yes,  sir. 

STATEMENT  OF  MB.  C.  C.  M'CHORD. 

Mr.  MoChord.  Mr.  Chairman  and  gentlemen:  I,  of  course,  do  not 
know  how  wide  a  range  this  testimony  has  taken,  but  I  apprehend  that 
in  the  discussion  of  such  a  proposition  as  this  there  are  three  questions 
that  should  be  determined.  The  first  is  the  power  of  Congress  to 
delegate  the  authority  that  it  proposes  to  give  the  Interstate  Commerce 
Commission. 

The  Chairman.  I  do  not  think  there  is  any  question  about  that. 
There  is  no  member  who  is  disturbed  about  that. 

Mr.  McChord.  Yes,  sir;  I  thought  not.  The  next  question  is  as  to 
the  necessity  for  such  an  amendment.  The  third  question  is  as  to  the 
possibility  of  it.  1  mention  the  first  proposition  because  in  Kentucky 
we  have  in  the  last  few  years  had  a  full  aiscussion  of  the  proposition, 
and  an  effort  has  been  made  there  to  pass  a  law  giving  the  State  rail- 
road commission  of  that  State  the  power  to  pass  rates.  That  auestion 
wa8  raised  with  a  great  deal  of  emphasis  and  seriousness,  ana  it  has 
gone  to  the  extreme  there  that  it  is  almost  contended  that  the  Consti- 
tution itself  was  unconstitutional.  So  far  as  I  am  concerned,  I  believe, 
and  I  believe  that  the  people  of  this  country — the  masses  and  the 
shippers — believe  in  this  legislation;  that  they  are  in  favor  of  giving 
the  Interstate  Commerce  Commission  additional  powers  which  it  does 
not  now  possess.  And  in  making  that  claim  we  do  not  desire  to  be 
understood  as  taking  the  position  that  all  railroad  rates  and  all  tariffs 
made  by  the  railroad  corporations  of  this  country  are  unjust  or  unrea- 
sonable. I  believe,  as  a  rule,  in  the  main  they  are  adjusted  upon  a 
fair  and  equitable  basis.     But  it  is  the  exception  to  the  rule  that  we 


162       PROPOSED    AMENDMEKT   OF   INTKESTATB-COMllEltCE   LAW. 

want  this  Congress  to  cure  by  the  amendment  to  the  interstate  com- 
merce law. 

Now,  the  question  was  propounded  yesterday  regarding  the  long 
and  short  haul  section  of  the  act.  It  is  well  known  that  in  the  Social 
Circle  case  there  were  two  propositions,  one  as  to  whether  the  rate 
to  Social  Circle  from  Cincinnati — the  differential  on  shipments  from 
Cincinnati  to  Social  Circle — of  50  cents  was  just  and  right;  whether 
the  circumstances  and  conditions  that  there  prevailed  justified  that 
particular  rate  to  Social  Circle  as  against  the  rate  of  $1.07  to  Atlanta 
and  AugUvSta.  It  is  a  question  of  fact  that  the  Commission  heard  and 
determined,  and  it  was  not  justified  under  the  act.  That  question 
went  to  the  Supreme  Court  of  the  United  States,  and  that  court  held 
that  the  finding  of  the  Commission  was  proper.  The  Commission  in 
the  same  proceeding  undertook  to  fix  the  maximum  rate  to  Atlanta. 
The  Supreme  Court  held  in  the  same  case  that  it  was  not  within  the 
power  of  the  Commission  to  fix  a  maximum  rate. 

The  Interstate  Commerce  Commission  under  that  decision  assumed 
that  it  had  power  to  decide  whether  the  circumstances  and  conditions 
surrounding  the  tittnsportation  of  commodities  to  and  from  the  various 
territories  m  the  country  were  sjdIcIv  for  their  consideration,  and  in  tJie 
case  which  followed,  the  Bclma  case,  I  believe,  and  then  afterwards  in 
the  case  of  the  Tennessee,  Virginia  and  Georgia  Kailroad  CompMuiy 
against  the  Commission,  it  was  held  that  the  law,  the  act  itself,  tixed 
the  proposition  that  if  them  were  dissimilar  circumstances  and  condi- 
tions even  as  to  competition  between  rail  and  rail,  that  that  was  a  ques- 
tion which  the  carrier  itself  should  consider,  and  which  the  law  con- 
sidered, and  it  was  said  that  it  was  such  a  dissimilarity  of  circumstances 
and  conditions  as  would  justify  the  higher  rate.  Therefoi"e,  that  being 
the  state  of  the  law,  we  do  not  think  that  any  such  discretion  should 
be  given  to  the  carrier,  nor  do  we  think  that  tnat  should  be  the  law.. 

In  Kentucky  we  had  the  same  provision  engrafted  into  our  consti- 
tution as  to  the  long  [ind  short  haul.  The  railroad  commission  of 
Kentucky  there  refused  to  exonerate  the  railroad  company  from  the 
provisions  of  that  section  on  the  shipment  of  coal  from  eastern  Ken- 
tucky to  the  city  of  Louisville.  We  did  that,  not  because  we  did  not 
believe  that  there  should  be  a  less  rate  to  Louisville  whera  that  coal 
came  in  competition  with  coal  that  w&s  floated  down  the  river  on 
barges  for  something  like  25  or  30  cents  a  ton,  but  we  contended  that 
the  rate  to  the  intermediate  points  was  too  high  and  should  be  reduced. 
The  Kentucky  court  of  appeals  held  that  that  was  a  matter  purely  in 
the  discretion  of  the  railroad  commission  and  that  the  court  could  not 
interfere  with  that  determination  on  the  part  of  the  railroad  commis- 
sion. That  case  came  to  the  Supreme  Court  of  the  United  States  and 
was  upheld,  and  it  will  be  found  in  United  States  Statutes,  volume 
33,  page  503,  I  believe. 

The  impression  seems  to  prevail  that  tariffs  and  rates,  so  far  as  inter- 
state commerce  is  concerned,  are  in  a  chaotic  condition;  that  it  i8  a 
mere  jumble  of  rates  and  a  jumble  of  tanffs.  Why,  it  is  well  known 
that  there  are  certain  bases  or  schemes  adopted  by  the  railroad  corpo- 
rations of  the  country  for  making  rates.  As  an  illustmtion,  you  take 
the  rates  from  the  eastern  seaboard  cities.  It  is  Imsed  upon  a  rate 
primarily  from  New  York  to  Chicago.  And  a  differential  is  allowed 
to  Philadelphia,  Baltimore,  and  Boston,  I  believe.  In  arriving  at  a 
rate  north,  east,  or  west  of  Chicago  it  is  made  plus  the  New  I  ork- 
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Chicago  rate.  I  have  a  few  illustrations  of  that;  and,  by  the  way,  I 
have  a  map  here  that  shows  the  entire  adjustment  of  rates  so  far  as 
tbat  section  of  the  country  is  concerned. 

Take,  for  instance,  the  section  in  which  the  official  classification  ap- 
plies, roughly  described  as  lying  east  of  the  Mississippi  River  and  north 
uf  the  Ohio  and  the  Potomac  rivers.  The  whole  territorv  is  divided 
into  territories  each  of  which  takes  a  portion  of  the  Chicago  rate. 
Ea^t  St.  Louis  takes  116  per  cent  of  the  Chicago  rate,  the  Chicago 
nte  being  regarded  as  100  per  cent.  Indianapolis  takes  107  per  cent 
of  the  Chicago  rate,  Cincinnati  87  per  cent,  and  Louisville  takes  the 
same  rate  as  Chica^.  That  is,  territory  penetrated  takes  less  per- 
centages of  the  Chicago  rate  than  those  territories  which  are  off  from 
the  Chicago  line.  I  could  enumerate  others.  Now,  I  do  not  believe 
that  the  question  is  as  gi*eat  a  problem  as  many  think. 

The  Chairman.  May  I  interrupt  you  there  ?^ 

Mr.  McChord.  Certainly. 

The  Chairman.  What  has  produced  the  establishment  of  this  Chi- 
ca^  rate  and  the  resultant  rates? 

Mr.  McChord.  Investi^tion  and  the  judgment  of  traffic  men. 

The  Chairman.  Has  it  been  long  continued  11 

Mr.  McChord.  Very  long. 

The  Chairman.  Ought  it  to  be  disturbed? 

Mr.  MgOhord.  I  do  not  know.  I  would  not  say,  because  I  would 
be  anworthy  of  the  confidence  of  this  committee,  and  unworthy  to  pass 
opoD  any  interstate  rates,  if  I  should  pass  upon  a  question  of  that  sort 
without  the  most  thorough  and  searching  investigation;  and  that  is 
what  1  apprehend  the  Interstate  Commerce  Commission  would  give  it 
if  the  question  came  before  them. 

As  I  said  in  the  outset,  this  is  not  a  proposition  to  upset  the  traffic 
tnd  freight  rates  of  this  country,  because  as  a  rule,  I  believe,  the  basis 
for  making  rates  is  right  and  proper.  It  is  the  exception  to  the  rule 
that  wants  to  be  cured  here,  and  it  can  only  be  cured  in  one  wa^,  and 
that  is  by  giving  the  power  to  the  Interstate  Commerce  Commission, 
after  ccnnpuiint  nas  b^n  made,  to  hear  and  determine  and  fix  a  rate 

Now,  so  far  as  I  am  concerned,  I  have  not  had  the  time  to  examine 
the  various  bills  that  have  been  proposed  here.  I  am  frank  to  say  that 
1  am  wedded  to  this  proposition,  because  it  was  my  own  measure,  a 
neasare  that  I  introduced  in  Kentucky,  that  has  been  upheld  by  the 
•Supreme  Court  of  the  United  States.  There  the  power  is  given  to 
tbe  railroad  commission,  upon  complaint,  or  upon  its  own  motion, 
vben  it  is  charged  or  believed  by  the  commission  that  a  rate  is  or  rates 
tre  extortionate,  to  give  notice  to  the  carrier,  to  hear  all  the  evidence 
fnd  ailments  that  may  be  produced,  and  from  that  and  from  its  own 
investigation  to  determine  whether  that  rate  is  just  and  reasonable; 
^d  if  Uiey  find  that  the  rate  is  not  just  and  reasonable,  then  it  fixes  a 
r&te  that  must  be  just  and  reasonable,  by  which  the  carrier  is  bound. 
Hiere  we  stopped,  knowing  as  we  did  that  from  the  creation  of  high- 
vivs,  from  the  first  building  of  railroads,  every  court  in  the  land  has 
Wn  open  and  is  open  to-day  to  the  shipper  and  the  railroad  in  a  prop- 
Hv  instituted  action  to  try  the  question  as  to  whether  the  rate  fixed 
'^  lost  and  reasonable. 

Mr.  RiCHARBSOK.  Does  your  rate  go  into  effect  at  oncet 

Mr.  MoChord.  After  ten  days'  notice. 

Mr.  Rt(mAsa)80iK.  Ten  days'  notice  t 
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Mr.  McChord.  To  the  carrier. 

Mr.  Richardson.  Then  there  is  the  right  of  appeal? 

Mr.  McChord.  There  is  no  appeal  at  all.  1  can  not  conceive  how 
there  can  be  an  appeal  from  the  legislative  act  to  the  court  Thei*e  is, 
of  course,  the  riglit  of  review  everywhere  in  a  properly  instituted 
action,  but  the  idea  of  appeal  has  been  confused  here  with  the  idea  of 
review.  The  courts  have  the  right  to  review,  but  you  din  not  appeal 
from  the  legislature  or  from  the  act  of  a  legislative  tribunal  to  the 
court.  This  in  not  against  the  railroads.  It  is  in  the  interest  of  the 
railroads,  and  to  protect  them  from  a  greater  evil.  I  believe  that 
these  questions  should  be  discussed  and  considered  fairly. 

I  regret  to  see  that  some  traffic  men,  some  railroad  men,  and  some 
shippers  have  so  far  forgotten  the  great  question  that  is  pending  here  ai* 
to  inject  personalities  into  it.  1  have  seen  it  even  charged  in  the  press, 
or  have  seen  the  question  asked,  w  hether  or  not  the  power  was  sought 
by  certain  people  for  the  purpose  of  selling  out.  I  do  not  believe  that 
it  is  fair,  gentlemen,  to  deal  with  a  great  question  in  that  way.  If 
that  question  can  be  properly  asked  of  the  Interstate  Commerc^e  Com- 
mission, it  can  be  asked  of  that  great  man  who  sits  in  the  White  House 
to-day,  and,  while  I  diflfer  with  him  politically,  I  believe  that  the  meas- 
ures that  he  has  proposed  will  immortalize  him.  I  l)elieve  that  when 
he  carries  them  through  he  will  have  made  the  greatest  President  that 
this  country  has  ever  had. 

My  time  is  limited,  gentlemen,  and  I  yield  to  Judge  Crump,  of 
Virginia. 

STATEMEHT  OF  HOH.  BSVEBLT  T.  CEUMP. 

Mr.  Chairman,  I  shall  detain  this  committee  but  for  a  moment,  as 
I  appreciate  the  fact  that  the  time  is  limited,  and  other  gentlemen 
desire  to  be  heard.  There  are,  as  I  understand,  various  bills  now 
pending  before  this  committee,  and  I  notice  that  two  additional  bills 
were  introduced  in  the  House  on  the  day  before  yesterday,  which  I 
pyesume  were  likewise  referred  to  this  committee.  It  would  seem 
vain  on  the  part  of  anj^one  to  attempt  to  discuss  this  general  position, 
considering  the  great  public  importance  of  the  proposed  measures 
before  this  committee,  with  any  decree  of  intelligence  or  efficiencv, 
with  merely  a  few  moments  in  which  to  do  it.  Several  houi*s  would 
scarcely  suffice  for  that.  I  only  desire  to  emphasise  this  one  point, 
that  there  seems  to  be  a  great  desire  and  wish,  not  to  say  demand,  on 
the  part  of  those  interested  in  rates  in  this  country,  that  there  should 
be  action.  We  have  in  the  first  place  the  recommendation  in  the  mes- 
sage of  the  President.  We  have  resolutions  of  commercial  bodies  all 
over  the  country'. 

The  committee  of  which  I  am  a  member  appears  before  this  com- 
mittee of  Congress  for  the  purpose  of  representing  an  additional 
interest,  and  I  desire  to  restate  that  fact,  which  has  been  stated  by  our 
chairman,  that  this  National  Association  of  Railway  Commissioners 
represents  the  commissions  of  30  IStatt\s.  At  their  last  annual  conven- 
tion they  adopted  unanimous!  v  a  resolution  to  the  effect  that  the  Inter- 
state Commerce  Commission  should  be  given  additional  power — that  is, 
the  power  to  substitute  one  rate  for  a  rate  that  they  condemn.    The 

freneral  question  is  whether  or  not  Congress  should  enact  such  legis- 
ation.    Why  should  it  not?    I  can  not  undertake  to  discuss  that  ques-  I 
tion  at  all  from  a  general  legal  aspect.     But  permit  me  to  call  your 


PROPOSED   AMENDMENT   OF   INTERSTATE-COMMERCE    LAW.       165 

attention  to  one  phase  of  it.  If  I  understand  aright  the  principles 
opon  which  this  Government  was  founded,  the  Congress  is  not  under- 
taking to  manage  private  propertv,  but  in  all  this  character  of  legis- 
UtioD  it  is  resuming  governmental  functions  which  have  been  by  its 
consent  for  some  years  intrusted  to  private  parties.  That  unquestion- 
ably follows  from  the  decisions  of  the  Supreme  Court  of  the  United 
States  f i*om  Chief  Justice  Marshall  down. 

As  a  general  nmtter  we  find  these  railroad  gentlemen,  and  among 
them  in  my  section  of  the  country  are  some  close  friends  of  mine,  who 
are  splendid  men,  patriotic  men,  men  earnest  in  their  endeavors  to  do 
the  l^t  they  can  for  the  commercial  interests  of  the  country,  too,  but 
in  the  end  I  say  that  those  gentlemen,  as  a  general  proposition,  in 
making  rates  are  exercising  a  governmental  function.  The  properties 
they  hold  are  held  in  a  public  trust,  under  a  public  use.  This  may  be 
a  theory,  but  is  a  practice,  nevertheless,  that  is  recognized  in  our  Uov- 
eroDient.  And  wfiy  should  not  the  Government,  through  its  own  tri- 
bunals, exercise  this  governmental  function?  If  a  meeting  of  trafBc 
men  fixes  a  rate,  they  are  doing  what  Congress  has  a  right  to  do,  and 
has,  on  occasions,  the  duty  to  do. 

The  (question  before  this  committee  to  decide  is,  without  going  into 
the  merits  of  this  proposition,  whether  under  the  present  circumstances 
it  i*j  iLs  duty  to  resume  the  exercise  of  this  governmental  function  and 
to  create  a  tribunal  by  extending  the  powers  of  the  Interstate  Com- 
tDPrce  Commission,  which  shall  stand  between  the  railroad  rates  and 
the  fibippers.  I  do  not  think  that  we  ought  to  confess  in  this  country 
ttuit  a  set  of  gentlemen  acting  in  their  private  interests,  however  high 
minded  they  may  be,  however  recognized  they  may  be  as  men  actu- 
ated by  the  highest  motives,  are  such  a  set  of  men  that  we  are  unable 
to  create  a  governmental  tribunal  to  take  their  place  which  can  be 
intrusted  wiui  the  discharge  of  governmental  functions,  and  for  that 
reason  we  prefer  to  leave  that  to  those  who,  as  private  persons,  exer- 
cise those  governmental  functions.  And  on  behalf  of  this  association 
we  ask  that  this  legislation  be  enacted. 

In  regard  to  my  own  State,  the  State  of  Virg'inia,  I  would  like  to 
state  one  fact.  The  Old  Dominion  has  come  into  line  a  little  late. 
Our  commission  is  of  a  recent  origin,  and  quite  unique.  I  doubt 
whether  there  is  such  a  body  as  that  body  is  almost  in  tne  world.  It 
wa.s  created  by  the  Virginia  constitutional  convention  which  promul- 
gated a  new  constitution  about  two  years  ago.  Tfi^at  convention  was 
or>nipo6ed  of  the  best  men  in  Virginia.  It  was  unquestionably  the  best 
body  of  men  that  have  collected  together  in  the  State  of  Virginia,  cer- 
tainly since  the  war.  There  was  scarcely  a  man  in  it  who  had  been  to 
the  legislature:  there  was  scarcely  a  man  in  it  who  had  held  or  would 
accept  a  public  office  of  any  kind.  [Laughter.]  I  was  not  a  member 
uf  it,  I  would  say. 

Mr.  Mann.  You  had  been  a  member  of  the  legislature? 

Ml.  Crump.  I  had  been  a  member  of  the  legislature  for  one  session 
a  number  of  years  ago,  and  that  cured  my  taste  for  public  office,  and 
I  felt  that  I  would  never  be  willing  to  hold  a  public  office  again.  I 
only  want  a  professional  office.     I  nave  been  a  lawyer  all  my  life. 

Such  a  boay  as  that  constitutional  convention  certainly  expressed 
the  desire  of  Virginia  as  to  the  regulation  of  railroad  rates — of  course 
in  that  case  only  intrastate  rates — and  they  created  a  commission  to 
pre!scribe  rates,  originally,  and  with  the  power  to  correct  rates  on  com- 
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plaint,  and  with  the  power  to  put  rates  into  effect  and  then  to  sit  as  a 
court,  and  if  the  rates  were  not  observed  or  any  regulation  promul- 
gated by  them  as  a  commission  was  not  obeyed,  they  have  the  right 
as  a  court  to  act.  We  have  all  the  paraphernalia  of  a  court.  We 
have  the  marshal,  called  a  bailiff,  who  serves  our  processes;  we  have 
the  right  to  summon  the  railroad  if  it  violates  any  of  our  enactments; 
we  have  the  power  and  the  right  to  make  enactments,  and  when  we 
summon  the  parties  we  have  the  right  to  try  them  and  impose  a  fine 
on  them  and  to  issue  a  process  from  our  clerk's  office,  and  to  enforce 
that -tine.  I  doubt  whether  there  has  ever  been  a  body  created  that  so 
distinctly  combined  legislative,  judicial,  and  administrative  functions 
of  that  kind. 

The  Chairman.  And  inquisitorial? 

Mr.  Crump.  Yes,  sir;  and  inquisitorial.  But,  mark  me — no,  Mr. 
Chairman,  I  do  not  sav  inquisitorial,  because  I  do  not  think  it  is  proper. 
Either  the  Supreme  Court  of  the  United  States  is  wrong  or  it  is  not 
inquisitorial  to  do  what  the  Government  has  the  ri^ht  to  do,  and  to 
do  what  it  is  its  duty  to  do.  I  come  back  to  this  original  proposition, 
that  the  makin^j^  of  rates  and  the  regulation  of  railroads  is  an  exercise 
of  governmentiil  power.  And  when  we  create  a  tribunal  we  are  not 
creating  a  tribunal  to  pry  into  private  secrets  or  to  exercise  dominion 
over  private  property,  but  we  are  taking  away  from  private  persons 
governmental  functions  which  they  have  been  allowed  to  discharge. 
So  that  I  say  it  is  not  exactly  inquisitorial,  in  my  mind. 

The  Chairman.  When  1  asked  you  the  question  I  was  under  the 
impression  that  the  word  *' inquisitorial"  might  cover  duties  and  pur- 
poses that  were  not  offensive. 

Mr.  Crump.  1  understood,  of  course,  the  meaning  of  the  term,  sir. 
But  I  was  only  coming  back  to  this  original  principle,  which  I  had  in 
mind.  I  will  not  deUiin  the  committee  any  longer.  I  think  that  there 
are  tribunals  in  the  country  that  can  be  entrusted  with  the  making  of 
laws  and  the  executing  of  them  at  the  same  time. 

STATEMENT  OF  HON.  WILLIAM  R.  HEAE8T,  A  ESPKSSBHTATIYE 
IH  C0NGEE8S  FEOM  THE  STATE  OF  KEW  TORK. 

Mr.  Hearst.  1  have  practically  finished  with  my  bill,  but  I  notice 
that  two  bills  have  been  introduced  since  I  addressed  the  committee 
the  other  day  and  that  those  bills  contain  some  provisions  that  are  not 
in  my  bill,  and  they  do  not  contain  other  provisions  that  are  in  rav  bill. 

The  Chairman.  Will  twenty  minutes  be  enough  time  for  you  1 

Mr.  Hearst.  That  will  be  ample. 

Mr.  Richardson.  What  bills  are  these  that  you  speak  of! 

Mr.  Hearst.  Bills  introduced  by  Mr.  Esch  and  Mr.  Townsend. 

Mr.  Adamson.  Have  you  not  seen  the  bill  introduced  by  Mr.  Davey, 
also? 

Mr.  Hearst.  Yes,  sir;  I  saw  something  introduced  by  Mr.  Davey. 

Mr.  Mann.  And  by  Mr.  Shackleford  and  others? 

Mr.  Hearst.  I  made  particular  reference  to  the  bills  of  Mr.  Town- 
send  and  Mr.  Esch  because  they  contain  man}'  provisions  similar  to 
those  in  my  bill,  and,  as  I  say,  they  contain  some  provisions  that  are 
not  in  my  bill,  and  my  bill  contains  some  provisions  that  are  not  in 
theirs,  and  I  do  not  propose  to  criticise,  but  simply  to  say  why  I  did 
not  include  certain  provisions  and  why  I  did  include  others  which  are 
not  in  the  bills  which  Mr.  Townsend  and  Mr.  Esch  have  just  introduced. 
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As  the  time  is  very  limited,  I  suggest  that  I  take  merely  the  most 
important  piovisions. 

Section  1  of  Mr.  Townsend's  bill  establishes  a  court  of  transporta- 
tion. I  think  perhaps  the  name  "  court  of  transportation  "  is  f ullv  hs 
goixi  as  the  name  ''court  of  interstate  commerce,    which  is  in  my  bill. 

Mv  bill  provides  for  three  judges  at  salaries  of  $10,000  a  year  each. 
Presumably,  better  judges  can  be  obtained  for  $10,000  each  than  can 
be  obtained  for  $8,000.  Anyhow,  if  they  are  to  be  the  best  grade  of 
judges,  they  should  receive  compensation  in  proportion  to  their  excel- 
lence. I  maintain  that  it  is  better  to  have  three  first-class  judges  with 
first-class  salaries  than  to  have  five  slightly  inferior  judges  at  $8,000 
I  year,  or  seven  still  slightly  inferior  judges  at  $6,000,  or  nine  at 
(4jX)0,  or  a  dozen  at  $1,M)0  a  year.  I  believe  in  good  salaries  for 
good  judges. 

Section  2  does  not  call  for  special  comment.  It  provides,  like  my 
bill,  for  sessions  of  court  in  any  part  of  the  country. 

Section  3  confers  unon  the  court  jurisdiction  over  all  suits  brought 
to  enforce  the  act,  and  requires  no  special  comment,  embodying  as  it 
te  the  principles  of  my  oill. 

Section  4  merely  amplifies  section  3  by  providing  generally  that  the 
court  shall  passess  all  the  powers  of  a  circuit  court  of  the  United  States. 

Section  5  of  Mr.  Townsend's  bill  provides,  as  does  my  bill,  that  the 
hearing  in  the  transportation  court  shall  ^be  upon  the  record  made 
below,  but  it  contains  a  clause  permitting  evidence  which  the  railroad 
claims  could  not  have  been  with  due  diligence  discovered  before  the 
trial  by  the  Commission  to  be  offered  there.  I  did  not  include  that  in 
^y  bill,  because  it  seemed  to  me  that  anything  of  that  kind  simply 
left  a  large  loophole,  and  would  result  inevitably  in  the  double  trials 
which  we  are  so  anxious  to  avoid  and  which  are  such  an  abuse  under 
the  existing  system. 

Mr.  Adamson.  While  that  may  be  right,  ought  not  the  new  hearing 
to  be  had  before  the  Commission  and  not  before  the  court?  Ought 
not  the  additional  testimony  to  be  heard  before  the  Commission  ?  Do 
vou  think  it  is  right  for  the  Commission  to  be  reversed  on  testimony 
that  it  never  heard  and  passed  upon  at  all  ?  If  there  is  going  to  h!e 
tt  rehearing'as  provided  on  the  showing  of  due  diligence  on  the  part 
of  the  railroad,  ought  not  that  rehearing  to  be  had  before  the  (Jom- 
niission  and  not  before  the  court  that  is  reviewing  the  proceedings  of 
the  Commission? 

Mr.  Hearst.  That  is,  in  a  way,  the  point  that  I  was  trying  to  make. 
But  I  do  not  think  the  case  should  be  remanded  to  the  (Jommission  on 
that  point.  The  case  might  properly  be  remanded  if  the  Commission 
W  refused  to  accept  eviaence  which  the  defendant  had  oflfered  and 
which  ought  properly  to  have  been  accepted. 

Mr.  TowNSEND.  Does  the  bill  that  you  are  discussing  make  pro- 
^^ion  for  that? 

Mr.  Hearst.  The  bill  which  you  introduced,  Mr.  Townsend,  so  far 
*8 1  am  able  to  understand  by  a  hasty  reading  of  it,  in  section  6  pro- 
vides that  the  court  may  examine  witnesses  and  bring  before  it  par- 
^jes  from  all  over  the  country.  This  is,  of  course,  only  necessary  wnen 
there  in  going  to  be  a  double  trial,  and  it  seems  to  me  that  your  bill 
^ntemplates  to  that  extent  the  continuation  of  the  double- trial  evil. 
u  leaves  a  loophole  for  the  double  trial  and  for  possible  delays  and  the 
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other  evils  of  doable  trials.  I  do  not  presume  to  dictate  what  you 
should  put  in  3'our  bill,  but  I  say  that  I  did  not  introduce  it  in  my  bill 
for  the  reasons  given. 

Furthermore,  it  should  be  observed  that  mv  bill  provides  for  and 
contemplates  such  expeditious  action  after  the  aecision  of  the  Commis- 
sion that  there  will  be  practically  no  oppoilunity  to  discover  additional 
evidence,  since  a  very  brief  interval  wu I  elapse  between  the  trial  before 
the  Commission  and  the  hearing  under  appeal. 

Mr.  Adamson.  You  do  not  hope  for  the  millennial  condition  of  the 
law  that  will  cut  off  all  possibilities  of  litigation? 

Mr.  Heabst.  Not  unless  you  pass  my  bill,  and  I  doubt  very  much 
if  vou  will  do  that.     [Laughter.] 

oection  7  of  the  Townsend  bill  contains  no  noteworthy  provisions 
except  that  authorizing  the  transportation  court  to  grant  temporary 
restraining  orders  at  any  time  previous  to  the  hearing  of  the  appeal. 
The  opportunities  for  appeal  are  more  limited  under  the  language  of 
my  bill,  which  says  the  court  **can  only  grant  stays  in  case  of  obvious 
and  manifest  error."  The  whole  object  of  my  bill,  as  I  explained  it 
yesterday,  is  to  prevent  delay  and  secure  effective  action  in  the  brief- 
est possible  time. 

Section  8  of  the  Townsend  bill  provides  for  the  summoning  of  tales- 
men to  act  as  jurors  in  the  District  of  Columbia  in  eases  involving 
right  of  trial  by  jury.  The  cases  contemplated  are  damage  suits  for 
reparation  which  must  be  brought  before  a  jury.  The  present  proce- 
dure is  that  when  the  Commission  awards  or  recommends  reparation, 
the  shipper  proceeds  before  a  jury  in  any  circuit  or  district  court 
where  he  resides  to  sue  for  damages,  and  on  presenting  the  order  of 
the  Commission  rests  his  case,  whereupon  the  burden  is  thrown  upon 
the  railroad  of  showing  that  the  order  of  the  Commission  is  unjust. 
Under  these  circumstances  it  seems  to  me  that  the  shipper  is  very 
likely  to  get  fair  consideration  and  full  justice  in  each  ease,  and  there 
is  not  any  complaint  about  the  effectiveness  of  this  procedure,  onee  the 
order  of  repai*ation  has  been  made.  To  transfer  all  of  these  jury  cases 
to  the  transpoitation  court  would  greatly  burden  the  court  and  inter- 
fere with  its  effectiveness  in  other  cases. 

Moreover,  if  I  understand  the  provision  of  the  bill  rightly,  this  sec- 
tion provides  for  the  summoning  of  talesmen  to  act  as  jurors  in  the 
District  of  Columbia  by  the  marshal  here,  and  consequently  all  eases 
of  that  kind  would  have  to  be  heard  hei*e.  And  it  would  be  a  great 
hardship  to  compel  complainants  in  all  these  cases  to  come  to  the  Dis- 
trict of  Columbia  for  trial  instead  of  being  able  to  go  before  a  jury  in 
their  own  neighborhood. 

Mr.  Townsend.  I  will  state  to  you  that,  in  my  opinion,  there  should 
be  an  addition  there,  the  same  as  there  is  in  the  last  provision  of  the 
bill,  that  the  court  may  order  the  marshal  of  the  United  States  for  the 
District  of  Columbia,  or  for  any  district  where  the  court  is  held,  to 
summon  talesmen,  if  it  makes  provision  that  the  chief  justice  may  send 
two  of  the  justices  anywhere  in  the  United  States  to  try  a  ease. 

Mr.  Heabst.  Yes;  with  that  correction,  then,  we  will  pass  from 
that. 

It  still  seems  to  me  that  this  court  is  likely  to  have  a  greatly  increased 
amount  of  business  before  it  on  account  of  the  increased  powers  given 
to  the  Commission — the  increased  effectiveness  given  to  the  Commis- 
sion— and  that  a  great  many  cases,  probably  four  or  five  times  as  many 


PR0P08RD    AMENDMENT   OF  INTERSTATE-COMMERCE   LAW.       169 

ca8es  as  now  come  before  the  Commission  will  come  before  the  Com- 
mbsion  when  it  is  believed  that  some  effective  aid  may  be  obtained. 
The  proposed  court  would  then  be  unnecessarily  burdened  by  these 
reparation  cases,  which  are  effectively  and  adequately  dealt  with  under 
the  present  system. 

Mr.  TowNSEND.  Was  that  the  experience  during  the  first  ten  years 
when  this  power  was  exercised  by  tne  Commission? 

Mr.  Hearst.  The  first  ten  years  were  very  largely  employed  in 
deciding  what  powers  the  Commission  had  through  cases  before  the 
courts.  It  seems  to  me  that  in  nearly  all  those  cases  which  Mr.  Spen- 
cer referred  to  the  other  day,  cases  in  which  the  Commission  was 
reversed  in  technicalities,  that  it  was  not  very  distinctly  known 
what  the  powers  of  the  Commission  were,  and  as  the  cases  bsfore  the 
court  largely  resulted  in  reversals,  shippers  must  have  been  doubtful 
Mxl  discouraged  and  unwilling  to  brine  cases  before  the  Commission. 
1  should  thinK  that  it  would  hardly  be  fair  to  make  a  comparison  with 
that  period. 

Mr.  Adamson.  I  was  going  to  ask  this;  if,  instead  of  largely  increas- 
ing the  litigation,  it  is  not  true  that  the  chief  advantage  to  be  hoped 
from  securing  a  more  perfect  system  is  not  this,  that  the  carriers, 
knowing  that  correction  and  regulation  would  certainly  follow  in  case 
it  was  necessary,  would  either  adjust  their  rates  more  carefully  them- 
-^Ives  or  satisf  V  complainants  and  compromise  the  matter  before  going 
into  litigation  f 

Mr.  Hearst.  I  think  that  is  certainly  to  be  hoped  for.  I  do  not  say 
that  it  would  increase  the  present  amount  of  litigation,  because  I  doubt 
if  anything  could  increase  the  present  litigation.  Each  particular 
«»^e,  like  my  coal  case,  which  has  taken  over  two  years,  is  involved 
in  an  immense  amount  of  litigation,  and  it  is  only  a  typical  case. 

Mr.  Adamson.  That  was  becau«e  of  the  system  applying  at  that 
tirae  to  that  case.  If  you  had  had  a  system  from  which  it  would  have 
^n  possible  to  prejudge  what  the  result  would  have  been,  would  not 
they  have  compromisea  that  case? 

Mr.  Hearst.  I  think  they  might,  but  if  they  have  extended  to  them 
thp  opportunity  to  raise  disputes  on  innumerable  particulars  they  will 
certainly  take  advantage  of  it.  If  you  give  them  opportunities  for 
appeal  after  appeal  they  probablv  will  continue  to  appeal  and  appeal. 
1  jun  coming  to  the  question  of  the  granting  of  appeals  and  the  grant- 
ing of  stays. 

Mr.  Adamson.  The  law  already  vests  the  common-law  courts  with 
power  to  grant  an  appeal,  and  it  is  immaterial  whether  you  fix  an 
appeal,  is  it  not? 

Mr.  Hearst.  Hardly;  because  you  can  fix  the  appeal,  as  I  did,  on 
review  to  the  interstate-commerce  court,  and  not  carry  it  up  to  the 
^preme  Court  of  the  United  States  except  in  cases  where  a  grave 
fOHMtitutional  question  is  involved.  That  is  one  of  the  chief  features 
of  my  bill. 

Mr.  TowNSJBND.  Who  is  to  decide  what  a  grave  constitutional  ques- 
tion is? 

Mr.  Hearst.  The  Supreme  Court  freauentlv  decides  that  question 
7  a  writ  of  certiorari.  I  am  not  a  tecnnical  lawyer,  but  1  believe 
^W  is  the  method. 

Mr.  Adamson.  Does  not  a  court  often  decide  the  thing  in  the  out- 
^t,  before  it  goes  to  the  court? 
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Mr.  Hearst.  Yes,  sir;  and  I  provided  in  my  bill  that  either  the  inter- 
state-commerce court  or  the  Supreme  Court  may  decide  that  a  case 
involves  questions  that  should  be  reviewed  bv  the  Supreme  Court. 
But  the  very  distinct  and  notable  difference  is  that  practically  the  same 
amount  of  appeals  are  allowed  in  Mr.  Townsend^s  biH  as  are  allowed 
now,  as  you  said  just  a  moment  ago,  if  I  understood  you,  while  in  my 
bill  that  is  not  the  case.  The  object  is  to  secure  expedition  and  effec- 
tiveness, and  the  appeal  is  limited  to  the  one  court. 

Mr.  Adamson.  And  the  more  of  that  you  get  the  less  litigation  you 
have,  because  the  railroads  will  find  it  out  and  fix  their  own  rates. 

Mr.  Hearst.  That  is  theory,  and  it  may  be  correct,  Mr.  Adamson; 
but  on  the  other  hand,  it  seems  to  me,  as  1  said,  that  the  railroads  are 
likely  to  take  advantage  of  every  opportunity  for  delay,  and  there  is 
no  reason  for  providing  them  with  very  many  opportunities.  That  is 
my  opinion.     1  am  simply  explaining  why  I  did  not  put  that  in  my  bill. 

In  my  coal  case,  which  I  cited  the  other  day,  we  found  that  the 
appeals  took  a  yearns  time,  and  then  the  case  was  finally  decided  by  tbe 
Supreme  Court  upholding  the  Commission  in  every  pomt.  One  of  the 
objects  of  my  bill  was  to  prevent  that  long  delay  and  those  numerous 
appeals.     Naturally,  I  thmk  my  bill  is  preferable  on  that  point. 

Another  thing  is,  despite  the  giving  of  the  bond  in  the  appeal  to  the 
Supreme  Court,  a  situation  must  necessarily  continue  to  exist  which 
win  work  harm  to  the  consumer — to  the  common  people — say,  for 
instance,  as  in  the  coal  case.  I  speak  of  that  as  I  am  familiar  with  it. 
The  rate  is  $1.55.  Suppose  the  Commission  should  decide  that  a  just 
rate  was  $1,  and  suppose  that  the  appeals  permissible  under  this  bill 
consume,  as  they  actually  did  in  my  coal  case,  a  year,  the  rate  dur- 
ing that  period  would  remain  at  $1.55  and  the  coal  sold  in  New  York 
would  be  based  on  the  high  rate,  and  the  price  would  necessarily  be  in 
proportion  to  the  high  rate,  and  during  that  period,  therefore,  the 
consumer  would  be  paying  55  cents  more  for  his  coal  than  he  would  if 
those  appeals  were  not  involved.  And  you  can  not  recompense  the 
consumer  by  an}^  bond.  You  can  only  make  that  bond  apply  to  the 
shipper. 

Mr.  Adamson.  How  could  you  fix  a  condition  in  a  bond  where  a  man 
was  a  bu^^iness  man  whose  business  was  being  discriminated  against, 
how  could  you  fix  a  provision  in  a  bond  which  would  protect  him 
against  the  future  consecjuences  of  that  unjust  rate?  During  the  pen- 
dency of  the  litigation  his  business  might  be  wiped  out  of  existence 
entirely. 

Mr.  Hearst.  I  did  not  understand  that. 

Mr.  Adamson.  You  say  that  you  can  not  provide  for  the  consumer, 
but  you  can  for  the  shipper.  Now,  the  railroad  makes  a  bond,  sup- 
pose, for  some  excessive  rate  that  the  shipper  pays,  and  that  is  all 
that  you  can  get  them  to  do? 

Mr.  Hearst.  Yes,  sir. 

Mr.  Adamson.  If  they  were  to  give  a  bond  covering  all  his  business, 
the  court  would  say  that  you  can  not  testify  about  speculative  damages, 
and  that  would  shut  him  out,  and  by  the  time  the  litigation  is  ended 
and  the  railroad  is  compelled  to  pay  back  the  excessive  freight,  the 
man's  business  is  wiped  out  by  the  discrimination.  How  would  you 
provide  for  that? 

Mr.  Hearst.  I  do  not  provide  for  any  bond  at  all. 

Mr.  Adamson.  How  can  it  be  done  at  all? 
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Mr.  HsABST.  I  provide  that  this  interstate  commerce  court,  as  I  call 
it— tiansportation  coart,  as  Mr.  Townsend  calls  it — shall  review  Uie 
&id]iig  of  the  Commission,  and  that  there  shall  not  be  any  appeal  from 
!t  except  in  case  of  grave  constitutional  questions. 

Mr  l^ovERiNO.  oo  far  as  the  mere  shipper  is  concerned,  the  object 
could  be  accomplished  by  impounding  the  difference,  could  it  not? 

Mr.  Hearst.  Possibly.  But  it  seems  to  me  there  is  no  way  in  which 
you  can  recompense  the  consumer. 

Mr.  LovERiNO.  No.     I  agree  with  you  there. 

Mr.  A  DAMSON.  It  would  protect  the  carrier  to  impound  the  excess, 
^ut  it  would  not  protect  the  shipper  to  impound,  because  it  would  ruin 
hU  business  in  the  meanwhile  before  a  decision  would  be  arrived  at. 

Mr.  Townsend.  Now,  to  get  my  notion  a  little  clearer  before  you, 
ftd  jou  have  been  discussing  my  bill:  You  sav  in  cases  where  grave 
constitutional  questions  are  involved  there  sEall  be  an  appeal,  and 
that,  you  say,  is  a  matter  to  be  decided  by  the  Supreme  Court  as  to 
whetfier  an  appeal  shall  lie  or  not.  You  do  not  deny,  of  course, 
that  that  question  will  be  raised  by  every  aggrieved  party,  or  by  the 
railroads,  especially  if  they  are  aggrieved,  and  that  thev  will  claim 
that  there  is  a  grave  constitutional  question  involved?  The  bill  here 
provides  that  the  court  may  decide  when  an  appeal  shall  be  taken. 
It  also  provides  for  this  bond,  for  the  reason  that  I  know  of  no  law 
that  could  be  passed  that  would  prevent  the  suing  out  of  a  writ  to 
>taT  proceedings  of  any  kind  until  a  review  is  had  if  it  should  appear 
that  there  was  a  serious  defect  in  the  law.  Would  you  not  want  a 
bond  under  those  circumstances? 

Mr.  Hearst.  I  do  not  see  any  particular  objection  toa  bond.  Your 
bill  8eems  to  me  to  allow  greater  latitude  for  appeal  than  my  own  does. 
If  it  is  the  same  on  that  point  as  my  hill  I  have  not  any  criticism  to 
make,  but  I  believe  that  if  the  cases  before  the  Commission  under  an 
effective  law  increase,  as  I  think  they  will,  and  all  cases  are  allowed  to 
be  taken  up  to  the  Supreme  Court,  as  they  will  be  under  your  bill, 
there  will  not  only  be  great  delay,  but  the  Supreme  Court  will  have  to 
abdicate  all  of  its  other  functions  and  become  merely  a  supreme  inter- 
state commerce  court. 

The  Chairman.  The  other  day  certain  questions  were  propounded 
to  you  that  at  the  time  you  were  not  able  to  answer  in  connection  with 
this  coal  case  that  you  have  prosecuted.  I  would  like  to  ask  you  now 
if  Tou  could  tell  the  committee  the  value  of  the  royalty  of  a  ton  of 
coal,  the  cost  of  mining  it.  You  have  given  us  the  just  rate  for  trans- 
porting it.     I  want  to  get  that  information  if  you  have  it  now. 

Mr/HEARST.  1  did  not  look  it  up,  1  am  sorry  to  say.  I  could  give 
the  facts  you  require  jgenerally,  but  I  would  rather  not;  I  would 
nther  give  them  definitely  and  specifically,  if  you  will  allow  me  to 
do  that. 

The  Chaiuman.  If  you  will  furnish  that  in  a  memorandum  I  wish 
yoa  would  do  so. 

Mr.  Hearst.'  Yes,  sir;  1  will  do  so.  There  is  another  bill,  which 
has  been  introduced  by  Mr.  Eseh,  and  I  would  like  to  touch  on  that 

io  some  degree  where  it  differs  from  my  bill,  and  explain  my  bill  in 
that  connection.  I  think  that  it  differs  in  the  first  paragraph.  The 
ComraLssion  has  now,  under  the  present  act,  power  to  institute  pro- 
ceedings on  its  own  motion,  and  by  the  existing  act  it  is  given  the  power 

to  institute  inquiries  into  the  business  of  common  carriers,  and  the 
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Supreme  Coui*t  has  in  several  cases  announced,  as  in  the  coal  case, 
that  it  was  the  duty  of  the  Commission  to  carry  on  its  investigations 
of  its  own  motion^  and  that  it  had  such  powers;  and  Mr.  Esch's  bill, 
which  says  that  the  Commission  may  proceed  on  complaint,  it  seems 
to  me,  may  limit  those  powers  rather  than  enlarge  them;  may  limit 
the  present  powers  of  the  Commission,  althou^  undoubtedly  Mr. 
Esch^s  bill  in  this  paragraph  confers  other  very  largely  increased 
powers,  namely,  the  power  to  fix  rates.  But  I  tnink  my  bill,  which 
has  also  given  the  Commission  the  power  to  fix  rates,  but  omits  the 
words  ''on  complaint,"  is  better  to  tnat  extent.  Certainly  if  the  Com- 
mission discovers  unjust  conditions  it  shf  Id  have  the  power  to  remedy 
them  with  or  without  complaint,  provided  the  facts  nave  been  prop- 
erly developed  and  tried  out  before  the  Commission. 

'then  the  question  of  part  water  and  part  rail  tmnsportation  is 
handled  in  my  bill,  as  I  do  not  understand  it  to  be  handled  in  Mr. 
Esch's  bill.  The  existing  act  covers  traffic  part  rail  and  part  water  for 
shipments  when  made  over  a  rail  and  water  route  whicn  is  all  under 
one  management  or  under  one  control.  My  bill  covers  part  rail  and 
part  water  transportation,  even  when  the  water  line  is  independent. 

Mr.  Adamson.  What  do  you  understand  to  be  the  desirable  purpose 
of  seeking  to  put  water  transportation  under  the  commerce  law? 

Mr.  Hearst.  To  prevent  a  discrimination  that  may  occur  on  water 
as  well  as  on  land. 

Mr.  Adamson.  Is  it  for  the  pui-pose  of  forcing  them  to  charge 
higher  rates  in  order  that  the  railroads  may  compete  with  them? 

Mr.  Hearst.  I  should  not  express  it  that  way. 

Mr.  Adamson.  How  would  you  express  it?  Is  it  not  because  they 
give  lower  rates  than  railroads  can  give  that  this  is  desired,  because 
it  is  thought  desirable  to  raise  them  so  that  the  railroad  can  compete 
with  the  water  rates? 

Mr.  Hearst.  It  is  because  they  discriminate. 

Mr.  Adamson.  Charge  lower  rates  than  the  railroads? 

Mr.  Hearst.  May  charge  lower  to  one  individual,  and  may  not 
charge  lower  to  another  individual.  In  other  words  the  definition  of 
the  word  discrimination. 

Mr.  Adamson.  Is  that  all  the  reason  that  you  have  heard  of  or 
know  of? 

Mr.  Hearst.  That  seems  to  be  the  chief  reason. 

Mr.  Adamson.  You  never  heard  that  it  was  desirable  to  prevent 
them  charging  such  low  rates  as  were  unfair  to  the  railroads? 

Mr.  Hearst.  I  never  heard  that. 

The  ("hairman.  Was  it  intended  by  your  bill  to  include  other  ship- 
ments?    European  shipments,  for  example? 

Mr.  Hearst.  No,  sir;  it  was  not.  I  replied  to  that  question  day 
before  yesterday,  Mr.  Chairman. 

In  my  bill  all  the  different  kinds  of  water  traffic — river  traffic,  lake 
traffic,  and  coastwise  traffic — were  put  under  the  provisions  of  the  com- 
merce act  if  they  were  connecting  lines,  no  matter  whether  the  water 
roads  were  owned  and  controlled  by  the  railroad  lines  or  not.  That 
is,  it  applies  where  a  shipment  is  made  from  Albany  to  Chicago,  to 
Omaha,  to  Ogden,  and  then  to  San  Francisco,  and  it  al^o  applies  if  the 
shipment  is  made  from  Albany  through  Now  York  to  ranama  and 
thence  to  San  Francisco,  and  tlie  rail  and  water  lines  do  not  have  to  be 
under  the  same  control. 
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That  IS,  the  present  interstate  law  does  not  include  such  a  shipment 
mU*:^  the  lines  were  under  one  control,  and  my  l^ill  makes  it  apply 
Kx^n  though  they  are  not  under  one  control. 

Mr.  Mann.  Would  that  eliminate  the  use  of  tramp  steamers? 

Mr.  Heabst.  I  do  not  see  how  it  would.  I  do  not  see  how  it  would 
t^liminate  anything. 

Mr.  Mann.  If  all  water  transportation,  say  on  the  lakes,  is  put  under 
rh«»  interstate-commerce  act,  the  tramp  steamer  evidently  could  not 
lile  a  schedule  of  rates? 

Mr.  Hearst.  Why  could  it  not? 

Mr.  Mann.  It  would  not  be  a  tramp  steamer  if  it  could  file  a  schedule 
of  rates. 

Mr.  Hearst.  Is  there  any  pai-ticular  advantage  in  having  it  known 
as  a  tramp  steamer?  It  could  tile  rates.  It  has  rates  unquestionably, 
and  if  it  has  them,  it  might  file  them. 

Mr.  Abamson.  If  a  line  from  New  York  via  Colon,  Panama,  to  San 
FraiK*isco,  under  the  control  of  the  interstate-commerce  act,  should 
•-harge  a  rate  lower  than  the  transcontinental  railroad  charged,  and  if 
the  Interstate  Commerce  Commission  had  power  to  raise  that  rate 
through  Colon,  Panama,  so  as  to  equalize  it  by  raising  it  to  the  rail- 
mad  rates,  there  would  be  no  benefit  derived  by  the  construction  of 
the  Panama  Canal,  would  there? 

Mr.  Hearst.  My  idea  is  not  to  have  the  Panama  route  raised  to  the 
same  amount  as  any  other  route.  Obviously  a  water  route  could  and 
woald  charge  less  than  a  rail  route,  but  it  could  not  or  would  not  be 
allowed  to  discriminate  between  shippers  and  give  rebates  in  my  bill. 

Mr.  Adamson.  We  are  not  confimng  our  remarks  to  any  one  bill. 
I  am  speaking  of  all  these  bills. 

Mr.  Hearst.  Yes,  sir.  I  would  not  think  that  it  was  necessary  to 
have  any  rate  raised  at  all.  There  might  be  very  good  reasons  why 
it  .should  be  lowered.  But  my  plan  is  to  bring  under  the  interstate- 
commerce  act  these  part  rail  ana  part  water  classes  in  order  to  prevent 
discriminations  and  rebates  and  other  abuses  that  the  present  law  does 
not  touch  if  the  water  lines  are  independent. 

The  Esch  bill  omits  to  make  any  provision  to  prevent  a  railroad  from 
posting  joint  rates  that  have  not  been  concurred  in  by  all  connecting 
carriers. 

Mr.  Adamson.  That  is,  in  the  original  act  that  this  seeks  to  amend, 
is  it  not? 

Mr.  Hkakst.  There  are  two  other  provisions  in  this  section  of  my 
"  to  which  no  attention  is  paid  in  the  Esch  bill,  but  which  I  deem 
worthy  of  mention.  One,  the  requirement  that  before  any  change  in 
rate  snail  be  made  thirty  days'  notice  shall  be  given  to  snippers  and 
the  Commission,  for  the  reason  that  very  short  notice,  sucn  as  per- 
mitted at  present,  is  an  obviously  easy  method  of  granting  favored 

rates. 

SECTION  6. — ^JOINT  RATE. 

For  instance,  the  carriers  can  agree  on  a  joint  rate,  but  wrongfully 
agree  80  as  to  bring  about  a  preference  or  rebate,  as  is  the  favorite 
method  to-day,  instanced  by  the  terminal  railroad  abuses. 

My  bill  makes  it  clear  that  the  jurisdiction  of  the  Commission 
extends  to  these  abuses  and  authonzes  the  Conunission  to  issue  orders 
in  relation  to  joint  rates  and  the  division  thereof. 
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The  Esch  bill  makes  no  provision  that  I  can  understand  to  apply  to 
the  private-car  abune,  ana  that  is  one  which  in  the  testimony  before 
this  committee  has  been  shown  to  l)e  one  of  the  greatest  abuses. 

My  bill  make^  provision  for  that  in  two  places  in  section  6,  where 
the  Commi88ion  is  authorized  to  issue  orders  aflfecting  the  apportion- 
ment of  cars,  the  provision  of  other  facilities  connects  with  and  inci- 
dental to  transportation.  Refrigerating  obviously  comes  under  the 
head  of  facilities  connected  with  and  incidental  to  transportation. 

Again,  in  the  last  paragraph  of  section  7,  my  bill  provides — 

in  case  any  person,  company,  or  cor|x>nition  other  than  a  carrier,  who  maybe  inter- 
ested in  the  traffic  or  tranfiportation  involved,  shall  be  included  as  a  party  defendant 
or  respondent  in  addition  to  the  carrier  in  a  proceeding  before  the  Commission,  orders 
may  issue  against  such  additional  party  in  the  same  manner,  to  the  same  extent,  and 
subject  to  the  same  provisions  as  are  authorized  with  respect  to  carriers. 

In  other  words,  if  the  abuse  under  consideration  were  a  private-car 
abuse  and  it  was  proper  and  neces.«ary  to  make  Armour  &  Co.,  for 
instance,  a  party  defendant  as  the  owner  of  the  private  cars  and  as 
one  interested  in  traffic  or  transportation  involvea,  the  orders  of  the 
Commission  would  be  as  effective  against  Armour  &  Co.  as  though 
Armour  &  Co.  were  the  railroad  corporation. 

CLASSIFICATION. 

There  are  a  number  of  other  things  with  which  I  do  not  want  to 
take  up  the  time  of  the  committee,  but  which  I  have  put  in  my  hill 
after  full  consideration,  and  which  are  certainly  advantag;es  if  not  abso- 
lutely essential. 

My  bill  provides  that  the  Commission  may  issue  orders  rega'rdinff 
the  classification  of  freight  articles  involvea  in  the  proceeding,  and 
this  is  important,  for  obviously  a  rate  can  be  raised  as  effectively  by 
transferring  it  from  one  classification  to  another  as  in  any  other  man- 
ner. In  fact,  in  the  hay  case  which  has  been  under  consideration  for 
several  years,  hay  was  transferred  by  the  railroads  from  one  classifica- 
tion to  another,  thereby  raising  the  rate.  The  Commission  endeavored 
to  prevent  this.  The  railroads  maintained  that  the  Commission  had 
no  authority,  and  that  case  has  been  under  advisement  altogether 
about  three  years. 

This  clause  proposes  to  give  the  Commission  authority  in  such  cases. 
And  furthennore  it  proposes  to  give  the  Commission  authority  to 
issue  orders  affecting  through  and  continuous  carriage  over  connect- 
ing lines  of  roads,  including  intersecting  switches  or  connections. 

And  it  furthermore  gives  them  authority  over  abuses  analagous  to 
the  terminal  railroad  abuses. 

Another  important  provision  in  my  bill  is  the  one  that  compels  the 
railroad  to  furnish  cars  to  a  shipper  if  by  any  means  they  can  furnish 
cars,  and  does  not  compel  him  to  prove  that  he  is  being  discriminated 
against  and  to  show  that  cars  are  being  furnished  to  somebody  else  to 
his  disadvantage.  For  instance,  in  my  coal  case,  it  developed  that  the 
Reading  Railroad  for  certain  purposes  withdrew  all  tariffs  on  coal  to 
New  York  tide  water,  and  that  when  these  tariffs  had  been  withdrawn 
no  shipper  was  allowed  to  have  cars  to  ship  coal  from  the  mines  to 
that  tide-water  point. 
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Tbe  object  of  this  was  of  course  to  keep  the  price  of  coal  from  break- 
ing in  New  York.  No  matter  what  the  hardsnip  might  be  to  the  ship- 
per by,  having  his  revenue  cut  off  for  weeks  at  a  time,  the  railroad 
persistently  refused  to  handle  any  traffic  to  that  point.  In  other  words, 
It  ahdicatea  its  function  of  common  carrier.  My  bill  cures  that  evil, 
enables  the  shipper  to  get  an  order  for  cars  and  have  his  product  trans- 
ported. And  on  the  application  the  shipper  is  not  required  to  show 
that  any  other  shipper  is  being  unduly  preferred.  The  mere  failure 
to  forward  his  freight  is  enough. 

Rnally  the  Eisch  bill  refers  to  a  transportation  court,  although  there 
i^  now  no  transportation  court  created  by  law.  And  unless  the  Town- 
^end  bill,  which  provides  for  a  transportation  court,  should  pass,  the 
I^h  bill  would  have  no  meaning. 

The  Esch  bill  and  the  Tctwnsend  bill  are  largely  ray  bill  divided 
^tween  them,  with  a  few  things  that  I  consider  good  omitted  and  a 
few  things  that  I  consider  bad  added. 

The  Chairman.  You  have  consumed  twenty-five  minutes,  Mr. 
Hearst  « 

Mr.  HjSABsrr.  Very  well,  Mr.  Chairman.  I  will  file  what  notes  I 
bave  left  witii  the  committee  instead  of  continuing  the  argument. 

My  notes  relate  to  the  Quarles-Cooper  bill  and  to  decisions  by  the 
<x)urt8  indicating  that  Congress  has  power  to  delegate  the  power  to 
fii  rates  to  a  commission,  but  may  not  impose  the  power  of  fixing 
rates  upon  a  court. 

POINTS  AGAINST  QUARLES-COOPER  BILL. 

I.  Permits  taking  additional  testimony  in  Federal  courts  on  review. 

(1)  This  encourages  railroads  in  practice  of  not  disclosing  their  side 
of  case  before  the  Commission,  thus  multiplying  chances  of  erroneous 
finding  by  Commission,  with  incidental  and  protracted  delay. 

(2)  This  means  a  double  trial,  one  of  the  evils  of  the  existing  law, 
thus  imposing  ^reat  expense  on  complainant  and  a  useless  burden  upon 
tbe  courts,  wnich  are  already  far  behind  their  calendars. 

II.  Permits  railroads  to  select  the  judge  to  retry  case  from  any  cir- 
cuit through  which  roads  run. 

(1)  This  renders  it  quite  feasible  for  the  railroad  to  insure  trial  of 
every  case  before  friendly  judge,  who,  if  not  absolutely  controlled,  is 
amenable  to  influence  of  political  and  local  considerations. 

(2)  This  leads  to  conflicting  and  erroneous  decisions  because  of  the 
large  number  of  judges  from  whom  the  selections  can  be  made,  most 
of  whom  have  had  no  training  or  experience  in  this  special  branch  of 
law. 

III.  Makes  it  almost  a  matter  of  course  that  all  orders  would  be 
stayed  for  a  year  or  more. 

(1)  Because  with  the  power  of  selecting  the  judge  and  the  wide  field 
to  choose  from,  it  would  be  obviously  easy  for  a  railroad  to  find  a  judge 
who  would  grant  a  stay.  Witness  the  practice  in  New  York  State  of 
procuring  from  up-State  judges  ''certincates  of  reasonable  doubt"  in 
criminal  cases. 

IV.  Permits  an  appeal  to  the  Supreme  Court  in  every  case. 

(1)  Hie  Supreme  Court  is  already  overburdened,  and  as  these 
appeals  are  made  preferred  cases,  the  progress  of  other  cases,  which 
pow  require  two  years  or  more  to  be  reached,  would  be  greatly 
impeded.  ^ 

H.  Doc  422,  5S-3 12 
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(2)  Adds  enormously  to  the  expense  and  diflSeuIty  of  successful 
prosecution,  and  thus  discourages  resort  to  the  law. 

V.  Fails  to  provide  effective  means  of  compelling  before  Gommis- 
sion  production  of  papers  and  answering  of  questions. 

(1)  This  is  one  of  the  worst  evils  of  tne  existing  law,  under  which 
a  case  can  be  halted  for  a  year  while  the  relevancy  of  a  paper  or  of  a 
question  is  being  litigated  all  the  way  up  to  the  Supreme  Court,  as  in 
the  coal  trust  case. 

This  bill  does  not  touch  matter  of  terminal  railroads  or  private  car 
abuses  at  all,  and  these  are  among  the  greatest  and  most  outrageous 
abuses  existing. 

MERITS  OF  HEARST  BILL. 

I.  Avoids  all  the  enumerated  objections  to  Quarles-Cooper  bill. 

n.  Provides  a  trained  and  experienced  court  for  this  special  branch 
of  law. 

III.  Judges  less  liable  to  be  controlled  by  railroads,  for,  as  every 
case  would  come  up  before  them  and  they  would  be  conspicuouslj' 
before  the  public,  a  positive  tendency  to  favor  the  railroads  would  be 
patent  and  therefore  unsafe  and  improbable. 

CONSTITUTIONAL  QUESTION. 
COMMISSION   CAN  FIX  RATB. 

Section  1.  C!on^ress  has  power  to  regulate  interstate  commerce. 
(Constitution,  section  8.) 

Power  to  regulate  includes  power  to  fix  a  rate. 

Maximum  rate  case  (vol.  167,  U.  S. — opinions  of  Supreme  CJourt), 
Judge  Brewei:  ''Congress  might  itself  prescribe  rates." 

Reagan  case  (154  U.  S.): 

The  power  of  fixing  rates  is  not  a  matter  within  the  absolute  discretion  of  the  car- 
riers, but  is  subject  to  legislative  control. 

*'The  legislature  has  power  to  fix  rates.''    (143  U.  S.) 

THIS  POWEK  can  BE  DELEGATED. 

Maximum  rate  case  (167  U.  S.): 

Congress  might  itself  prescribe  the  rates,  or  it  might  commit  to  some  subordinate 
tribunal  this  duty. 

Keagan  case  (154  U.  S.): 

There  can  be  no  doubt  of  the  general  power  of  a  State  to  regulate  the  fares  and 
freights  which  may  be  charged  or  received  by  railroads  or  other  carriers,  and  that 
this  regulation  can  be  carried  on  by  means  of  a  commission. 

Similarly  decided  in  State  railroad  commission  cases.  (116  U.  S.) 
In  maxinmm  rate  case,  where  the  court  held  that  under  the  existing 
law  the  Commission  did  not  have  power  to  fix  a  i*ate,  its  decision  was 
based  solely  on  the  fact  that  the  express  words  giving  power  were  not 
contained  in  the  act  and  that  it  would  not  imply  sucn  broad  powers. 
Ho  suggestion  was  made  that  this  power  could  not  be  delegated.  On 
the  other  hand,  the  court  quoted  tne  statutes  from  a  dozen  or  more 
States  where  the  power  to  fix  rates  was  given  to  commissions^  such  as 
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Ahbama,  California,  Florida,  Georgia,  Illinois,  Iowa,  Minnesota,  Mis- 
sissippi, New  Hampshire,  South  Carolina,  Kansas,  and  New  York. 

[Mew  York  ttatute.] 

If  in  the  jadgment  of  8tato  railroad  commisdonerB  it  appears  necessary  that  addi- 
tional terminal  facilities  shall  be  afforded,  or  that  any  chan^  of  rates  of  fare  for 
transporting  freight  or  passengers  or  in  the  method  of  operating  a  road  or  conduct- 
log  its  bnsiness  ifi  reasonable  or  expedient  in  order  to  promote  the  security,  conven- 
ience, and  accommodation  of  the  public,  the  board  shall  give  notice  and  informa- 
tion in  writing  to  the  corporation  of  the  improvements  and  changes  which  they 
deem  proper.  The  supreme  court,  at  special  term,  shall  have  the  power  in  its  dis- 
cretion in  all  cases  of  decision  and  recommendations  bv  the  board  which  are  just 
and  reasonable  to  compel  compliance  therewith  by  mandamus. 

NOT  CONFTNED  TO  COMFLArNT. 

Beagan  case  (154  U.  S.),  Judge  Brewer: 

It  is  not  to  be  supposed  that  a  commission  appointed  under  the  authority  of  any 
State  will  ever  engage  in  a  deliberate  attempt  to  cripple  or  destroy  institutions  of 
such  great  value  tx)  the  communitv  as  the  railroads,  but  will  always  act  with  the 
sincere  purpose  of  doing  justice  to  the  owners  of  railroad  property  as  well  as  to  other 
individuals. 

Coal  trust  case  (194  U.  S.): 

Powers  conferred  upon  the  commission,  under  section  12  of  the  act,  to  inquire 
into  the  management  of  the  business  of  all  common  earners,  subject  to  the  provisions 
of  the  act,  and  keep  itself  informed  as  to  the  manner  and  method  in  which  the  same 
as  oondu<^ted. 

Maxinaum  rate  case  (167  U.  S.): 

The  Commission  is  charged  with  the  general  duty  of  inauiring  as  to  the  manage- 
ment of  the  business  of  railroad  companies  and  to  keep  itself  informed  as  to  the  man- 
ner in  which  the  same  is  conducted. 

CONSTITUTIONAL  QUESTION. 
COURT  CAN  NOT  FIX   BATE. 

Rei^n  V.  Farmers'  Loan  and  Trust  Company  (154  U.  S.): 

The  courts  are  not  authorized  to  revise  or  change  the  body  of  rates  imposed  by  a 
legislature  or  a  commission;  they  do  not  determine  whether  one  rate  is  preferable  to 
another  at  what  under  all  circumstances  would  be  fair  and  reasonable  as  between 
the  carriers  and  the  shippers;  they  do  not  engage  in  any  mere  administrative  work. 

This  rule  spfcifically  restated  in  St.  Louis  and  Santa  Fe  Railroad 
Company  v.  Gill  (156  iJ.  S.,  662). 

San  Diego  Land  and  Town  Company  v.  National  City  (174  U.  S., 
739): 

Bnt  it  should  also  be  remembered  that  the  judiciary  ought  not  to  interfere  with 
the  collection  of  rates  established  under  legislative  sanction,  unless  they  are  so 
plainly  and  palpably  unreasonable  as  to  make  their  enforcement  equivalent  to  the 
taking  of  property  for  public  use  without  just  compensation. 

Trammel  v.  Dinsmore  (102  Fed.  Rep.),  800  circuit  court  of  appeals): 

The  formation  of  a  tariff  of  charges  for  the  transportation  by  a  common  carrier  of 
persons  or  property  is  a  legislative  or  administrative  rather  than  a  judicial  function. 
The  conrts  are  not  authorized  to  revise  or  change  the  body  of  rates  imposed  by  the 
oommisrion. 

Western  Union  v.  Myatt  (98  Fed.  Rep.,  335): 

Concisely  stated,  to  prescribe  a  tariff  of  rates  and  charges  is  a  leg^islative  fnnction; 
to  determine  whether  existing  or  prescribed  rates  are  unreasonable  is  a  judicial  func- 
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lion.  That  this  is  the  settled  doctrine  of  this  country  is  no  longer  open  to  question. 
It  is  firmly  fixed  in  the  body  of  our  jurisprudence.  It  follows,  therefore,  as  a  corol- 
lary of  this  doctrine  that  courts  have  no  power  to  prescribe  a  schedule  or  rates  and 
charges  for  persons  engaged  in  a  public  or  quasi  public  service,  because  that  ia  a  legis- 
lative pi-erogative.  The  legislative  prerogative  is  the  power  to  make  the  law  to  pre- 
scribe the  regulation  or  rule  of  action;  the  jurisdiction  of  the  courts  is  to  construe  and 
apply  the  law  or  r^ulation  after  it  is  made.  The  two  functions  are  essentially  and 
vitally  different. 

The  fundamental  reason  for  these  decisions  is  that  all  power  to  regu- 
late commerce,  from  which  flows  the  right  to  fix  rates,  is  derived  from 
the  Constitution.  Where  the  Constitution  confers  no  power,  no  power 
lies.  The  Constitution  has  expressly  given  this  power  to  Congress  and 
has  refrained  from  giving  it  to  the  judiciary.  Fundamentally  tnerefore 
and  wholly  apart  from  tne  constitutional  separation  of  the  Executive, 
the  legislature,  and  the  judiciary  there  is  no  possible  basis  for  assert- 
ing that  the  courts  mi^ht  fix  a  rate. 

If  anything  more  is  needed,  see  Hayburn's  case  (2  Dallas,  409), 
United  States  v.  Ferreira  (64  U.  S.,  40),  and  Interstate  Commerce 
Commission  v.  Brimson  (164  U.  S.). 

All  to  the  effect  that  it  is  not  in  the  power  of  Concfress  to  assign  to 
the  courts  of  the  United  States  any  duties  except  sucn  as  are  properly 
judicial  and  to  be  performed  in  a  judicial  manner. 

THE  COST  OF  MINING  GOAL. 

Replying  to  the  questions  of  the  chairman  concerning  the  cost  of 
mining  and  preparing  anthracite  coal,  I  find  on  referring  to  the  tei^U- 
mony  that  tne  avemge  cost  per  ton  to  the  Philadelphia  and  Reading 
Coal  and  Iron  Company,  the  largest  company  in  the  trust,  for  six  months 
ending  April  30,  1904,  was  $2.31  a  ton,  ana  for  the  six  months  ending 
April  30,  1900,  $1.79  a  ton,  showing  an  increase  of  52  cents  a  ton 
These  figures  cover  all  sizes.  I  might  state  parenthetically  that  the 
average  increase  in  the  selling  price  of  the  domestic  sizes  auring'  the 
same  period  is  $1.14  a  ton.  Tnis  period  of  increased  cost  includes 
both  advances  in  wages  after  the  two  strikes.  It  is  clear  that  the  coal 
companies  have  not  only  made  the  public  bear  the  entire  burden  of  the 
strike  awards,  but  have  actually  turned  the  strikes  into  a  source  of 
profit. 

The  following  figures  for  the  Reading  Company,  just  mentioned,  for 
the  month  of  Apru,  1904,  during  which  month  the  cost  of  mining  and 
preparing  coal  was  $2.06  a  ton  is  fairly  illustrative  of  the  elements 
that  make  up  the  cost. 

Mining,  $1.43;  repairs,  $0.07;  deadwork,  $0.23;  colliery  improve- 
ments, $0.17;  royalty,  $0.06;  department  expenses,  $0.07;  proportion 
of  general  expenses,  $0.02.  The  cost  to  the  Delaware  and  Hudson 
Company  for  mining  coal  during  the  month  of  January,  1904,  was 
$2.14  a  ton,  including  a  sinking  fund  of  4  cents  a  ton  and  general 
office  expenses  of  6  cents  a  ton,  and  the  various  other  elements  men- 
tioned in  the  Reading  statement. 

These  figures  may  be  taken  as  fairly  typical  of  the  other  companies, 
including  the  Lehigh  Valley  Coal  Company,  where  the  cost  was  $2.25 
a  ton,  and  it  was  claimed  by  the  company  that  the  profit  for  the  year 
ending  June  30,  1904,  on  a  business  of  5,000,000  tons  was  but  $0,079 
a  ton.    They  claimed  to  account  for  the  discrepancy  between  the  sell- 
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ing  price  of  $5  and  the  cost  of  $2.28,  plus  the  freight  rate  of  $1.55,  by 
alleging  that  on  the  small  sizes,  such  as  pea  coaland  the  like,  whicn 
i-oiistitute  about  40  per  cent  of  the  total  output,  tiiere  is  a  loss  after 
paying  the  freight  rates,  because  the  selling  price  of  the  smaller  sizes 
averages  under  $3  a  ton. 

These  figures  sufficiently  show  the  intimate  relation  between  the 
freight  rate  and  the  selling  price  of  coal.  They  demonstrate  with 
e<|ual  force  that  coal  freight  rates  are  so  exhorbitant  that  it  is  with  the 
greatest  difficulty  that  the  mining  com^mny  is  able  to  keep  its  head 
above  water,  and  its  only  chance  of  making  a  reasonable  profit,  after 
paying  excessive  freight,  is  by  increasing  the  selling  price  to  the  con- 
sumer. This  is  exactly  what  has  been  done.  The  f  reij^ht  rates  are  the 
key  to  the  situation.  It  is  at  these  unreasonable  freight  rates  main- 
tained by  a  combination  of  railroads  in  control  of  both  the  means  of 
transportation  (and  most  of  the  production)  that  I  am  striking  in  my 
pending  suit  before  the  Interstate  Commerce  Commission. 

STATEMEITT  OF  WALKEE  D.  HXHES,  ESft. 

Mr.  HiNES.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
appear  here  in  behalf  of  the  Atlantic  Coast  Line  and  the  Louisville 
and  Nashville  Railroad.  Mr.  Erwin,  president  of  the  Coast  Line,  was 
here  yesterday  and  expected  to  make  a  preliminary  statement  on 
Ijehalf  of  that  company,  but  he  was  called  to  New  York  by  important 
engagements,  and  as  we  had  discussed  the  matter,  and  our  views  coin- 
cioea,  he  left  the  matter  to  me  entirely. 

It  would  perhaps  be  well  for  me  at  the  outset  to  state  in  a  general 
way  what  opportunity  I  have  had  to  form  conclusions  on  this  subject. 
An  early  as  1895,  while  I  was  in  the  law  department  of  the  Louisville 
and  Nashville  Railroad  Company,  I  l)egan  a  close  study  of  the  inter- 
state-commerce act  on  account  of  traffic  questions  then  arising  in 
Kentucky.  In  lb97  1  enlarged  that  study  on  account  of  the  efforts 
which  began  then  to  sacure  the  rate-making  power  for  the  Commis- 
sion. Until  1901  I  remained  in  the  law  department  of  the  Louisville 
and  Nashville  Railway  Conipany  and  continued  to  make  a  special 
study  of  these  questions.  I  wjis  then  made  first  vice-president  of  the 
company,  in  charge  of  traffic  matters  as  well  as  law  matters,  and 
until  last  July,  when  I  resigned  from  the  company  to  enter  the  gen 
eral  practice  of  the  law,  I  continued  to  give  the  question  special 
attention. 

1  may  say  on  behalf  of  the  two  railroad  companies  for  which  1 
apix'ar,  and  I  think  on  behalf  of  railroads  generally,  that  there  is  no 
pffort  to  deny  the  propriety  or  necessit3'  of  etfective  regulation  of  the 
railroads.  I  think  if  the  day  ever  existed,  and  probably  it  did,  when 
railroad  managers  denied  the  right  or  propriety  of  it,  that  day  has 
|)assed.  The  public  certainly  expect  effective  regulation;  and  I 
realize  and  I  believe  that  the  railroads  generally  realize,  that  efi'ective 
regulation  must  be  had.  The  question  is,  What  is  the  best  etfective 
regulation?  What  are  the  evils  that  call  for  regulation?  Wliat  reg- 
ulations will  correct  those  evils?  And  what  are  the  possible  evils 
that  may  flow  from  any  character  of  regulation  that  may  be  adopted  ? 

As  this  committee  is  considering  various  bills  which  nearly  all 
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involve  in  one  way  or  another  the  rate-making  power,  and  as  that 
seems  to  be  the  vital  thing  now  under  consideration,  it  seems  proper  at 
the  outset  to  consider  briefly  what  is  the  neoessar}'  scope  of  the  rate- 
making  power,  if  conferred  upon  any  tribunal.  I  am  glad  to  say  that 
the  fallacy  which  has  misled  a  great  many  people,  that  you  can  give  a 
rate-making  power  which  is  not  a  general  rate-making  power,  seems 
to  have  been  pretty  effectively  exploded. 

We  still  hear  some  talk  about  not  making  rates  in  the  first  instance, 
not  making  original  rates,  making  rates  only  on  complaint  and  notice^ 
and  after  investigation,  but  I  think  it  is  generally  recognized  that  if 
you  put  all  those  incidents  in  it  can  not  change  the  substantial  and  the 
general  character  of  the  power.  Suppose,  to  illustrate  it  briefly,  that 
Mr.  Jones  is  appointed  traffic  mnnagor  of  a  railroad  company.  He 
can  not  make  rates  in  the  first  instance^  because  they  are  already  made. 
He  does  not  undertake  to  make  rates  generally;  he  does  not  undertake 
to  make  rates  except  when  a  case  arises  for  considering  the  propriety 
or  the  applicability  of  an  existing  rate  to  a  new  situation,  or  on  account 
of  some  trouble  that  has  arisen  as  to  an  existing  situation.  Presuma- 
bly he  does  not  make  a  rate  without  finding  out  what  he  is  doing. 

You  give  the  power  to  any  tribunal  to  make  a  rate  on  notice  and  after 
investigation,  and  you  give  that  tribunal  the  power  for  all  practical  pur- 
poses to  do  exactly  what  the  traffic  manager  of  that  railroad  coin^mny 
would  do.  No  matter  how  you  restrict  it,  if  yousay  that  itshall  make  only 
one  rate  in  a  proceeding,  or  that  it  shall  make  a  mte  only  on  com  plaint, 
that  is  simply  a  difference  in  incidents;  it  is  not  a  ditference  in  sub- 
stance, and  a  tribunal  vested  with  the  power  in  the  most  restricted 
language  which  could  be  devised  would  still  have  the  power,  one  at  a 
time,  it  may  be,  but  still  the  power,  to  change  every  rate  it  thought 
ought  to  be  changed.  If  it  could  not  originate  a  complaint  itself,  vou 
can  not  find  a  rate  anywhere  that  somebodj^  is  not  ready  to  complain 
against,  if  he  thinks  that  he  is  to  be  benefited  by  it,  so  that  complaints 
would  come,  and  fullest  opportunity  would  be  given  to  change  every 
i-ate  which  that  tribunal  wanted  to  change.  And,  no  matter  now  you 
frame  the  language  that  confers  the  power,  the  fact  still  remains  that 
a  tribunal  with  the  rate-making  power  is  the  traffic  manager  of  every 
railroad  company  in  the  United  btates  to  whatever  extent  it  chooses  to 
exercise  that  power. 

Now,  I  think  the  situation  ought  to  be,  and  I  think  now  is  bein^, 
faced  with  a  full  appreciation  that  there  is  no  sticking  your  head  in 
the  sand  on  that  proposition;  that  if  you  give  the  rate-making  power, 
you  pve  the  rate-making  power,  and  that  there  is  not  a  little  rate- 
making  power  and  a  big  rate-making  power,  but  there  is  simply  one, 
and  you  give  it  or  withnold  it. 

Now,  let  us  consider  what  is  meant  and  what  will  be  some  of  the 
important  efi'ects  of  giving  that  power  to  an}'  governmental  tribunal. 
In  the  first  place — and  this  is  the  point  that  1  think  has  not  been  gener- 
ally touched  upon  or  appreciated — whenever  any  tribunal  undertakes 
to  make  a  railroad  rate  it  necessarily  becomes  the  perpetual  adminis- 
trator of  that  rate.  It  is  not  like  a  case  in  court.  When  a  court 
decides  a  case,  that  case  is  done.  The  court  goes  on  and  decides  some 
other  case.  But  when  a  railroad  commission  or  any  tribunal  makes  a 
rate,  which  is  necessarily  a  rate  for  the  future,  its  work  is  not  done; 
its  work  has  just  begun. 
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The  rate>makine^  business  is  never  finished.  You  make  a  rate,  but 
that  does  not  finisn  that  rate.  It  is  always  a  question  with  you  as  to 
the  application  of  that  rate  to  new  conditions  or  to  old  conditions  which 
iiave  been  overlooked,  or  the  adjustment  of  it  to  existing  rates,  to  which 
it  numt  bear  a  relation.  There  is  scarcely  an  occasion  when  the  traffic 
<«t!ieen9  of  railroads  undertake  to  prescribe  a  new  adjustment,  or  to 
readjust  an  old  adjustment  of  rat^,  but  that  almost  as  soon  as  it  is 
lune  something  does  not  crop  out  that  has  not  been  thought  of  that 
f^^eds  adjustment  to  additional  conditions.  The  most  experienced 
traffic  man,  one  who  has  confined  his  observations  to  traffic  in  a  partic- 
ular section  and  is  as  near  a  specialist  on  the  traffic  of  that  section  a^ 
tnybody  can  be,  can  not  possibly  make  a  rate  adjustment  affecting 
^everal  places  but  what  he  will  find  as  soon  as  he  does  it  that  some- 
thing- else  has  to  be  done,  and  something  may  have  to  be  done  next 
month  and  something  else  next  year,  in  respect  to  that  adjustment. 
You  take  a  tribunal  that  attempts  to  do  that  for  the  whole  United 
States,  and  which  can  not  have  as  to  any  special  section  the  special 
knowledge  that  the  traffic  officers  in  that  section  have  with  respect  to 
iU  and  that  necessitv  of  changing  what  you  have  done  to  meet  thin^ 
you  have  overlooked  becomes  more  pressing  and  more  general  than  it 
t^an  possibly  be  under  present  conditions. 

Moreover,  there  is  such  an  interdependence  of  rates  that  if  one  is 
tixed  something  has  to  be  done  for  another.  For  a  rate  that  is  fixed 
for  one  point  you  will  have  perhaps  twenty  points  that  will  straight- 
way find  they  have  been  anectea  by  that  reduction.  As  I  said  to 
t»ogin  with  on  this  point,  when  the  Commission  fixes  a  rate  it  simply 
l»egins  its  work  as  to  that  special  rate.  When  it  makes  a  rate  it  does 
not  get  a  rate  off  its  hands,  but  it  gets  one  on  its  hands.  When  it 
makes  a  number  of  rates  it  does  not  get  that  much  work  behind  it,  but 
that  much  more  work  ahead  of  it,  because  it  is  bound  to  administer 
those  rates  and  change  them  from  time  to  time.  This  will  be  par- 
ticularly true  with  respect  to  the  adjustment  of  i*ates  between  localities, 
which<,  as  is  apparent  from  the  hearings  here,  is  the  principal  sort  of 
work  that  a  rate- making  tribunal  would  undertake.  You  prescribe  an 
adjustment  between  localities,  and,  as  I  say,  other  localities  straightway 
crop  up  that  had  not  been  thought  of  before,  and  it  has  to  be  adjusted 
to  toem.  Perhaps  next  year  some  one  commodity  will  be  affected  by 
new  conditions — a  new  place  of  production-,  or  the  discovery  of  a  new. 
source  of  supply,  or  something  of  that  sort — and  that  adjustment,  while 
proper  generally,  may  have  to  be  changed  with  respect  to  that  one 
GomnKKiity. 

Mr.  >f  ANN.  Perhaps  you  can  give  me  a  little  light  on  one  question. 
Utf^t  year  the  Interstate  Commerce  Commission  reported  that  over 
ItiU^uiK)  tariff  rates  or  tariff  schedules  were  filed  with  the  Commission. 
n<>  3  ou  know  whether  each  one  of  those  contained  a  change  in  some 
rate^ 

Mr.  Hikes.  Not  necessarily;  but  in  all  probability  it  involved  some 
cb^inge  in  some  rate. 

Mr.  Mann.  Is  there  any  occasion  for  filing  new  tariff  schedules 
anless  there  are  changes? 

Mr.  HiNES.  Rarely,  unless  they  want  to  put  a  tariff  and  all  its  sup- 
plements together  and  reprint  it.  Generally  it  involves  some  change 
ui  Monie  rate;  and  I  was  just  going  on  to  say  that  all  these  traffic  meet- 


182       PROPOSED    AMENDMENT    OF   INTERSTATE-COMMERCE   LAW. 

ings  that  are  constantly  being  held,  and  these  classification  meetings 
that  are  constantly  being  hela  all  over  the  country,  are  for  the  purjK>se 
of  considering  new  conditions  or  conditions  that  had  been  overlooked 
at  the  time  the  rate  adjustment  had  been  fixed.  Just  to  the  extent 
that  a  rate-making  tribunal  acts  on  this  matter,  it  draws  to  itself  the 
administration  and  the  decision  of  all  those  questions.  So  that  the 
difficulties  of  administering  this  matter  would  increase  in  a  most 
remarkable  progression.  Every  time  an  adjustment  is  made,  that 
brings  so  much  more  work  to  the  (>)mmission.  When  two  adjustments 
are  made  it  has  got  to  manage  both  of  them,  in  addition  to  considering 
all  new  cases. 

In  view  of  the  extent  of  this  country,  and  the  complication  of  com- 
mercial conditions  which  affect  railroad  rates,  I  do  not  believe  it  is 
possible  to  exaggerate  the  conditions  that  would  exist  after  a  few 
years  when  the  Commission  had  undertaken,  as  it  undoubtedly  would 
undertake,  to  prescribe  various  important  rate  adjustments  on  differ- 
ent commodities.  There  would  be  demands,  almost  day  by  day,  for 
some  change  or  some  modification  of  some  adjustment.  The  Commis- 
sion, with  its  various  duties,  now  finds  it  diflicult  to  handle  these 
matters  with  expedition.  How  much  more  difficult  is  it  going  to  }ye 
when  it  is  the  ai;tual  and  perpetual  administrator  of  every  rate  that  is 
made,  and  when  the  railroads  can  not  meet  new  conditions  as  they  arise, 
but  must  ask  the  Commission  to  meet  them  for  them? 

One  of  the  glories  of  the  commerce  of  this  country,  and  one  of  the 
greatest  advantages,  the  secret  of  the  great  and  almost  universal 
development  of  commercial  and  industrial  enterprise,  has  been  the 
flexibility  and  facility  with  which  railroad  men  have  met  new  condi- 
tions and  have  reached  out  after  new  markets,  and  have  striven  to  help 
the  localities  on  their  lines  to  extend  their  trade.  Rapidity  is  the  secret 
of  success  in  this  direction,  and  you  put  a  damper  on  all  that  when 
you  say,  "You  must  get  the  Commission  to  fix  these  changes;"  and 
you  will  find  that  the  new  commerce  will  disappear  and  the  people  will 
forget  all  about  it  before  vou  get  the  new  rate  fixed.  This  is  a  situa- 
tion that  has  not  been  sumciently  dwelt  upon,  and  I  think  that  phase 
of  the  matter  is  one  of  such  serious  importance  that  it  can  not  be  dwelt 
upon  too  much.  Appreciating  as  I  nave  from  my  experience  and 
from  my  connection  with  the  railroads  how  these  things  take  the  time 
of  the  officers  of  the  railroads  in  a  single  section,  I  believe  1  am  per- 
fectly correct  in  sajnng  that  one  can  not  imagine  the  extent  to  which 
this  would  in  a  few  years  affect  the  commerce  of  the  whole  country, 
when  these  rates  are  made  by  this  Commission.  I  do  not  mean  that  it 
should  make  them  all  at  once,  but  when  one  is  made 

Mr.  Stevens.  Do  you  think  those  difficultiei*  would  apply  to 
sparsely  settled  territory  in  new  regions  as  well  as  to  thickly  settled 

territorv  'i 

Mr.  lliNES.  I  think  they  would  be  especially  applicable  there, 
because  there  is  more  new  development  there.  Of  course  in  old  terri- 
tory there  are  more  diilVrent  interests  than  in  a  new  territory.  These 
conditions  perhaps  offset  each  other.  In  a  new  territory  you  are  mak- 
ing new  aujustments  to  meet  new  conditions.  In  the  old  territory 
vou  are  making  new  adjustments  to  meet  new  conflicts  that  are  aris- 
ing under  old  conditions.  But  the  work  is  a  continuing  work,  and  is 
never  finished. 
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The  Chaibhan.  The  hour  of  our  adjournment  has  arrived     Will  it 
rait  jou  to  go  on  in  the  morning,  Mr.  Hines? 
Mr.  HiNES.  Yes,  sir. 

Thereupon,  at  12  o'clock,  the  committee  adjourned  until  to-moriow, 
Thursday,  January  19, 1905,  at  10.30  o'clock  a.  m. 


Thursday,  Janua/ry  19^  1905. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
io  the  chair. 
The  Chairacan.  Mr.  Hines,  you  will  proceed. 

8TATEMSVT  OF  ME.  WALKEB  B.  HIKES— Continued. 

Mr.  HiNES.  Yesterday  1  endeavored  to  point  out  to  the  committee  a 
practical  difficulty  in  the  way  of  administering  the  rate-making  power 
by  any  national  tribunal,  consisting  in  the  fact  that  that  tribunal  would 
t^ve  to  administer  perpetually  every  rate  or  rate  adjustment  which  it 
andertook  to  prescribe;  that  it  was  the  experience  of  railroad  people 
that  no  i-ate  adjustment  could  be  devised  which  did  not  when  put  in 
operation  develop  difficulties  which  had  to  be  met,  and  that  in  the 
nature  of  things  a  railroad  rate  is  a  varying  proposition  and  must  be 
dealt  with  constantly  in  the  light  of  existing  conditions. 

So  that  the  more  i*ates  and  rate  adjustments  the  Commission  under- 
took to  make  the  more  work  it  would  be  piling  up  for  itself,  in  addi- 
tion to  the  new  work  that  would  be  coming  on,  and  that  considering 
the  magnitude  of  the  interstate  commerce  of  this  country  and  the 
difficulties  the  railroads  now  find  in  dealing  with  these  questions  it 
would  in  a  short  time  be  simply  appalling — the  amount  of  work  with 
which  the  Commission  would  be  confronted  in  administering  the  rates 
and  rate  adjustments  already  made. 

Now,  I  wish  to  go  on  to  one  of  the  important  economic  aspects  of  the 
question.  It  is  admitted  on  all  hands  that  one  of  the  important  pur- 
poses of  the  proposed  rate-making  power  is  to  give  the  Commission 
the  right  to  re|;ulate  the  differentials  between  different  localities  that 
wmpete  and' different  communities  that  compete;  that  is,  the  prescrib- 
ing of  terms  on  which  that  competition  shall  be  conducted.  It  has 
been  thoroughly  impressed,  I  think,  on  the  gentlemen  of  this  commit- 
tee, as  well  as  all  othei*s  who  have  carefully  studied  the  subject,  that  that 
(competition  between  localities,  between  markets,  between  commodi- 
ties, is  the  most  vital  and  beneficial  competition  that  can  be  found  in 
this  country  or  any  country,  and  if  it  continues  unabated  there  is  a 
tremendous  motive  on  the  part  of  every  railroad  of  the  country  always 
to  increase  the  volume  of  its  traffic,  for  that  is  the  only  way  it  can  be 
hure  of  increasing  its  return  or  even  retaining  the  average  returns  it 
ha.s  received  in  the  past.  So  we  find  that  railroads  all  along  have 
striven,  and  are  now  striving,  constantly  to  find  new  markets  for  the 
products  on  their  lines;  to  hnd  new  markets  for  the  trade  centers  on 
their  lines,  and  to  prevent  any  other  trade  centers  getting  ahead  of 
those  on  their  lines.    This  is  the  real  competition  that  has  caused  the 
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progressive  decrease  in  rates  in  this  country,  and  it  is  a  competition 
that  keeps  up  every  day  in  the  vear. 

Mr.  Staples  very  frankly  said  to  the  committee  that  his  idea  is  that 
it  is  necessarv  for  some  Federal  tribunal  to  decide  these  questions,  and 
instead  of  allowing,  for  example,  the  railroads  to  the  Gulf  and  to  the 
Atlantic  seaboard,  respectively,  from  the  grain  sections  of  the  West  to 
strive  for  a  division  of  the  traffic  and  each  one  try  to  get  as  much  grain 
traffic  as  it  can  for  export,  that  he  believes  the  public  interest  would 
be  subserved  by  allowing  some  Federal  tribunal  to  consider  that  ques- 
tion and  to  determine  what  the  adjustments  of  rates  should  be,  and 
consequently  what  traffic  should  go  by  one  route  and  what  traffic  should 
go  by  another  route. 

It  seems  to  me  that  there  is  a  fundamental  error  in  this  proposition. 
It  seems  out  of  the  question  in  a  country  that  has  developea  as  ours 
has  developed,  and  is  continuing  to  develop  as  ours  is  developing,  to 
attempt  to  give  any  tribunal  established  by  the  Government  the  power 
to  apportion  the  commerce  of  the  country  and  say  that  this  result  of 
long  rivalry  between  competing  localities  and  the  railroads  that  serve 
them  is  unwise,  and  that  town  A  should  have  a  little  more  favorable 
adjustment  so  it  can  get  more  of  the  traffic.     Of  course  every  time  the 
tribunal  decides  a  question  of  that  kind,  and  decides  in  favor  of  the 
commerce  of  one  localit}',  it  is  deciding  against  the  commerce  of  another 
locality.     It  is  not  at  all  a  question  of  deciding  as  against  the  railroads 
on  the  one  hand  and  the  public  on  the  other,  but  it  is  a  question  of 
deciding  between  one  poition  of  the  public  as  against  another  portion 
of  the  public.     And  it  seems  to  me  simply  preposterous  to  imagine 
that  that  would  be  advisable,  or  that  there  can  be  any  necessity  for  such 
a  radical  departure  from  everything  that  we  have  regarded  as  safe  gov- 
ernmental principles  in  this  country. 

Mr.  TowNSEND.  May  I  ask  you  a  question} 

Mr.  HiNES.  Certainly. 

Mr.  TowNSEND.  Is  it  not  a  fact  that  the  question  of  the  port  differ- 
ential, so  called,  relating  to  the  ports  of  Baltimore,  Philadelphia,  New 
York,  and  Boston,  for  mstance,  has  been  a  source  of  serious  trouble 
with  the  railroads  for  many  years? 

Mr.  HiNES.  Yes,  sir. 

Mr.  TowNSEND.  And  is  it  not  a  fact  that  they  finally  submitted  vol- 
untarily to  the  Interstate  Commerce  Commission  the  question  to  deter- 
mine for  them  what  it  should  be  and  forced  to  abide  by  their  decision? 

Mr.  HiNES.  My  impression  is  that  that  is  correct. 

Mr.  Bond.  If  vou  will  pardon  me — because  that  is  in  my  territory — 
the  cities  themselves  asked  the  Interstate  Commerce  Commission 

Mr.  TowNSEND.  Did  not  the  railroads  agree  to  it? 

Mr.  Bond.  The  railroads  said  they  would  be  very  glad  to  have  the 
Commission  take  it  up. 

Mr.  Townsbnd.  And  is  it  not  true  also  that  the  Cotton  Belt  Rail- 
road and  the  city  of  Memphis  had  the  same  difficulty  and  that  that 
matter  is  now  pending,  bv  consent  of  the  railroad  and  the  other  par- 
ties interested,  before  the  Interstate  Commerce  Commission  to 
determine. 

Mr.  Hines.  I  think  that  is  correct  also.  But  I  would  suggest  to  the 
committee  in  that  connection  that  there  is  a  vital  distinction  between 
a  submission,  by  an  agreement  not  merely  of  the  railroads  inter- 
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ested  but  of  the  communities  interested,  to  a  {mrticular  tribunal  that 
>uits  them  and  that  they  are  willing  to  submit  it  to,  and  the  Govern- 
ment s»ayine  that  every  such  question  may  be  submitted  to  a  tribu- 
nal established  by  the  Government  against  the  consent  not  onlj*  of  the 
railroads  bat  of  the  interests  involve.  Arbitration  is  one  thing  and 
compulsory  arbitration  is  entirely  another  thin^,  and  it  does  not  follow 
^tecausesome  people  submit  some  things  to  arbitration  that  all  the  eom- 
foerce  of  t^e  country  shall  be  submitted  to  the  compulsory  arbitration 
of  any  governmental  tribunal. 

The  point  was  raised  here — and  I  think  it  was  made  clear  to  the  com- 
mittee— that  any  plan  of  api)ortioning  commerce  through  the  action  of 
the  Commission  necessarily  involves  the  plan  of  prescribing  rates,  and 
aiiT  way  you  look  at  it,  if  the  Commission  determines  this  Question  it 
wulsay,  in  effect,  to  some  railroad  or  some  community  ^' xou  must 
quit  getting  as  much  of  this  commerce  as  you  are  now  getting  because 
someixxiy  else  ought  to  have  it."  That  will  be  a  decision  in  favor  of 
one  part  of  the  public  against  another  part  of  the  public,  and  unless 
cooaitions  grow  very  much  worse  even  than  they  ever  have  been  it 
seems  that  individual  initiative  should  be  left  to  work  out  its  own 
iiolution  in  commercial  matters. 

Of  course  when  there  is  a  controversy  between  a  shipper  on  the  one 
band  and  the  railroad  on  the  other,  I  recognize  that  it  is  finally  estab 
lished  in  our  theory  of  government  that  the  parties  are  not  on  equal 
terms  and  the  railroad  must  be  re^ilated;  but  when  it  is  a  condict 
between  two  sections  of  the  public  it  is  equally  a  theory  of  our  (iov- 
emment  that  those  two  sections  of  the  public  shall  tight  it  out  and  settle 
it  for  themselves,  that  this  is  not  a  paternal  government,  that  this  is 
w)t  a  government  that  dispenses  prosperity  to  one  or  denies  it  to 
toother  or  tells  how  prosperous  one  shall  be  or  how  much  prosperity 
toother  shall  give  up;  and  as  soon  as  you  give  the  government  the 
power  to  prescribe  the  adjustment  of  rates  between  two  communities 
jou  do  create  that  dispensing  power  and  depart  fundamentally  from 
the  theories  of  our  Government. 

As  I  jjaid  yesterday,  one  of  the  difficulties  with  the  commerce  of 
«is  country  has  been  that  there  has  been  more  independence  and 
ping. ahead  and  developing  every  part  of  the  country  than  could  be 
found  anywhere  else  in  the  world.  That  initiative  has  been  made  pos-  • 
sible  by  the  fact  that  a  railroad,  when  it  has  found  that  traffic  could 
i)e  created  or  extended  to  other  points,  has  gone  ahead  and  made  an 
||ujustment  to  help  out  the  communities  on  its  line.  ''You  can  not 
jiAve  your  cake  and  eat  it  too,"  and  if  you  say  the  Interstate  Commerce 
^mmission  shall  control  this  initiative  you  necessarily  take  it  away 
from  the  railroads  and  you  discourage  the  railroads  from  attempting 
^  reach  out  and  get  new  traffic,  because  they  will  realize  what  they 
^0  in  that  particular  instance  will  be  applied  as  a  precedent  in  some 
«ther  case,  and  that  instead  of  simply  developing  traffic  in  that  par- 
^^tularcase  they  will  simply  be  piling  up  precedents  that  will  serve  to 
^}^iHTh  some  other  relation  and  bring  tne  matter  before  the  Commis- 
'^^ou  and  have  its  dispensing  power  extended  still  further. 

Considerable  reference  has  been  made  in  the  last  day  or  two  to  the 
^M  and  short  haul  clause.  I  may  properly  state  briefly  the  exact 
^ffect  of  the  present  law.  The  courts  have  held  that  where  the  condi- 
^^  of  competition  are  substantially  dissimilar  at  the  longer  distance 
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point  and  the  shorter  distance  point  it  is  no  violation  of  the  long  and 
short  haul  law  for  the  railroad  company  to  recognize  those  conditions; 
but  the  rate  to  the  longer  distance  point  must  be  no  lower  than  is 
necessaiy  to  meet  the  competition,  and  the  rate  to  the  shorter  distance 
point  must  be  reasonable.  And  the  railroad  company  is  not  the  final 
arbiter  of  whether  these  conditions  are  similar  or  dissimilar.  The 
Commission  can  determine  it  in  the  first  place.  Its  finding  has  prima 
facie  force,  and  then  it  may  go  to  the  courts  to  say  whether  tiie  con- 
ditions are  similar  or  not. 

Mr.  Burr,  of  Florida,  cited  the  case  of  less  charges  on  freight  to 
Jacbionville,  say  from  the  Ohio  River,  than  to  Tallahassee.  It  is 
obvious  that  the  conditions  of  Tallahassee  and  Jac^ksonville  are  dissim- 
ilar. Jacksonville  is  on  the  Athintic  Ocean  and  has  water  transpoila- 
tion,  and  Tallahassee  has  not.  Therefore  Jacksonville  always  has  had 
a  substantial  advantage,  and  always  will  have,  in  competitive  condi- 
tions over  Tallahassee,  which  is  an  interior  point.  If  the  rate  charged 
to  Tallahassee  from  the  Ohio  River  is  unreasonably  high,  there  is 
ample  provision  for  correcting  that  condition  under  the  law  to-day; 
ancl  if  the  railroads  voluntarily  give  a  lower  rate  to  Jacksonville  than 
the  conditions  justify,  that  can  be  stopped  under  the  law  to-day. 

Mr.  TowNSEND.  Who  is  going  to  determine  under  the  law  to-daj^ 
what  the  conditions  justify 'if 

Mr.  HiNES.  The  Commission  can.  They  did  it  in  the  Social  Circle 
case,  and  the  Supreme  Court  affirmed  its  findings.  That  is  one  of  its 
prime  duties — to  determine  those  things  and  enforce  their  findings. 

Mr.  Stevens.  As  the  law  stands  to-day  is  it  left  to  the  railroads  to 
determine  those  conditions  primarily  ? 

Mr.  HiNES.  They  are  bound  to  determine  it  primarily,  and  will  con- 
tinue to  do  so  until  the  fixing  of  rates  is  left  to  some  other  tribunal. 

The  idea  seems  to  be  on  the  part  of  Mr.  Staples  and  Mr.  Burr  that 
there  should  be  an  ironclad  long  and  short  haul  clause,  with  the  idea 
that  the  Commission  could  suspend  it.  That  is  what  the  Interetate 
Commerce  Commission  considered  at  the  outset  of  its  career,  and  in  an 
elaborate  opinion  of  Judge  Cooley,  in  which  I  think  the  entire  Com- 
mission concurred,  the  Commission  announced  that  the  adjustment  of 
conditions  between  localities  which  would  be  thrown  upon  the-Com- 
'mission  by  that  effort  to  say  when  the  long  and  short  haul  clause  should 
be  suspended  would  be  an  enormous  power  in  a  single  State  and  would 
be  absolutely  superhuman  in  the  United  States  as  a  whole.  And  it  is 
this  power  that  the  Commission  condemned  in  that  vigorous  language 
which  these  gentlemen  now  urge  be  conferred  upon  that  Commission. 
There  has  certainly  been  no  change  in  conditions  which  would  make 
that  wise  now  when  it  was  so  unwise  seventeen  or  eighteen  years  ago. 

On  the  contrary,  everything  has  tended  toward  an  equalization,  an 
improvement  of  tnese  conditions.  Thev  have  not  been  wiped  out, 
because  you  can  not  legislate  commercial  conditions  out  of  existence, 
but  there  has  been  a  constant  tendency  to  improve  in  that  direction. 
The  Commission  has  passed  on  numerous  cases,  and  has  decided  that 
those  conditions  were  not  substantially  dissimilar,  and  the  railroads  have 
complied  with  the  orders  of  the  Commission  and  put  them  into  effect. 

Mr.  Stevens.  Supposing  that  ruling  were  put  into  effect,  what  would 
be  the  condition  and  result  of  such  a  law  in  moving  corn,  for  example, 
or  grain  from  points  like  western  Iowa  and  Nebraska  and  South  Dakota 
and  that  section? 
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Mr.  Hikes.  I  would  not  andeitake  to  make  a  positive  statement 
about  that  territory,  because  I  am  not  familiar  with  the  conditions. 

Mr.  Stevens.  I  am  speaking^  of  the  general  effect. 

Mr.  HiNES.  But  I  will  say  that  in  the  Southeast,  where  I  am  reason- 
ably familiar  with  the  conditions,  one  or  two  results  would  come  about — 
either  that  the  long-haul  business  would  have  to  be  given  up  and  the 
markets  reached  by  thattraflSc  would  be  lost  or  very  much  restricted, 
or  the  short-haul  rates  would  have  to  be  so  reduced  as  to  bankrupt 
the  railroads.  The  consequence  would  be  that  the  Interstate  Com- 
merce Commission  would  be  compelled  to  suspend  that  law.  But  the 
Commission  has  power  to  remedy  conditions  under  the  present  law, 
and  this  power  to  suspend  that  is  proposed  is  something  that  I  can 
find  no  foundation  for  in  any  part  of  the  history  of  the  tra£Bc  of  this 
country. 

Mr.  Adamson.  Referring  to  the  case  where  the  rate  to  Jacksonville 
was  cheaper  than  to  Tallahassee,  I  presume  the  theory  is  that  from 
rnoBt  of  the  markets  of  the  country  it  is  actually  cheaper  to  go  by  Jack- 
i>onviIle  than  bv  Tallahassee? 

Mr.  HiNES.  Yes.  ^ 

Mr.  Adamson.  Then  would  it  not  be  practicable  to  arrange  excep- 
tions in  a  general  freight  bill  as  to  those  places  and  as  to  particular 
commodities,  when  it  is  not  cheaper  to  go  by  that  route? 

Mr.  HiNES.  That  is  what  the  statute  does  now. 

Mr.  Adamson.  There  may  be  interior  places  from  which  traffic  is 
moved  where  that  theory  would  not  apply  at  all? 

Mr.  HiNES.  Yes;  it  is  possible,  but  not  probable,  because  the  com- 
mercial status  of  those  two  plat^es  is  tixed  by  the  enormous  advantage 
^hich  Jacksonville  has;  but  if  it  did  exist,  as  you  suggest,  the  law 
would  apply  to  it. 

Mr.  Adamson.  If  there  was  a  carload  of  freight  originating  in  the 
interior  only  a  few  hundred  miles  away,  it  would  look  like  the  railroad 
wa8  charging  for  service  it  did  not  perform  to  charge  the  rate  to  Jack- 
sonville and  back  to  Tallahassee. 

Mr.  HiNES.  The  question  would  be  whether  the  rate  to  Tallahassee 
^  per  se  reasonable.  If  not^  it  ought  to  be  brought  to  the  attention 
of  the  Commission.  If  the  rate  is  reasonable  (to  the  shorter  point) 
and  the  rate  to  the  longer  distance  point  is  no  lower  than  it  should  be 
to  meet  the  conditions,  there  is  no  violation  of  the  present  law,  and  it 
» impossible  to  see  how  that  condition  can  be  injurious. 

Mr.  Adamson.  As  a  lawyer  right  there  I  would  like  you  to  go  on 
^rd,  if  you  are  willing^  with  an  opinion.  If  the  lines  to  Jackson- 
yille,  by  water  or  otherwise,  are  carrying  freight  there  at  a  rate  that 
IS  profitable  to  them,  a  rate  they  are  willing  to  haul  it  for,  do  you 
^ink  any  judgment  or  order  would  be  valuable  requiring  them,  against 
their  consent,  over  their  objection,  to  raise  that  rate,  because  some 
other  port  or  some  other  line  could  not  do  as  well? 

Mr.  HiNES.  That  is  an  untried  field  in  Federal  constitutional  law, 

^  to  what  could  be  done  under  those  circumstances.     Of  course  the 

theory 

Mr.  Adamson.  It  will  never  be  decided  until  somebody  offers  an 
opinion  or  tries  it. 

Mr.  HiN^.  Of  course,  the  theory  of  all  this  regulation  for  the  pur- 
P^  of  deciding  the  comparative  commercial  importance  of  localities 
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is  on  the  idea  that  you  could  increase  one  rate  and  thereby  diminish 
the  importance  of  that  place  if  the  rate  to  the  other  place  is  reasonable. 

Mr.  Adamson.  These  are  not  the  same  lines,  you  understand. 

Mr.  HiNES.  I  understand. 

Mr.  Adamson.  But  there  is  one  line  going  to  New  Orleans  and  one 
to  New  York.  The  line  to  New  Orleans  says  it  can  make  money  and 
do  business  at  a  certain  rate  that  is  fair  and  reasonable,  and  it  objects 
to  changing  it  because  the  conditions  arQ  such  that  others  can  not  make 
profits  on  the  same  mtes.  That  states  it  squarely.  Now,  is  it  right, 
and  would  it  be  legal,  constitutional,  against  the  consent  of  that  line  to 
order  them  to  raise  that  for  the  benefit  of  some  competitor? 

Mr.  HiNES.  1  can  not  get  it  into  my  head  that  Congress  could  pass 
a  law  that  would  directly  give  New  York  an  advantage  over  New 
Orleans  in  that  way,  and  I  do  not  see  how  the  same  thing  could  be 
accomplished  by  indirection  by  delegating  the  power  to  a  commission. 

Mr.  Stevens.  I  would  like  to  ask  a  question  in  that  connection. 
Judge  Prouty  states  in  one  of  his  papers  that  the  rate  on  oil  from 
Cleveland  to  New  Orleans  was  26  cents:  the  rate  on  oil  from  Chicago 
to  New  Orleans  was  24  cents.  At  Cleveland  there  were  independent 
refiners  who  sought  the  southwestern  market.  At  Chicago  was  the 
Standard  Oil  Company,  which  practically  had  a  monopoly  running 
over  that  line.  Tne  Cleveland  rate  was  fair  and  reasonable.  The 
rate  from  Chicago  to  New  Orleans  was  unfairlv  low  because  other 
commodities  of  the  same  character  and  class  had  tne  same  rate  between 
Cleveland  and  New  Orleans  and  Chicago  and  New  Orleans.  So  that 
the  comparative  rates  on  oil  between  Cleveland  and  New  Orleans  and 
Chicago  and  New  Orleans  were  unfairly  low  as  regards  Chicago  and 
New  Orleans.  Now,  what  could  be  done  under  the  present  law,  con- 
ceding that  condition  exists? 

Mr.  Hines.  Under  our  present  law  the  Commission  could  prevent 
the  charging  of  more  than  a  reasonable  rate  from  Cleveland  to  New 
Orleans. 

Mr.  Stevens.  But  it  is  conceded  that  that  is  a  reasonable  rate — that 
26  cents  is  a  reasonable  rate— and  the  other  is  unreasonably  low.  How 
would  you  remedy  that  discrimination  ? 

Mr.  Mines.  If  some  railroad  that  runs  from  Chicago  to  New  Orleans 
establishes  that  condition,  I  do  not  see  how  it  can  be  remedied,  and  I 
do  not  see  why  anybody  would  want  to  remedy  it.  If  some  railroad 
running  from  Chicago  or  New  Orleans  establishes  that  condition,  and  is 
willing  to  carry  the  business  for  a  lower  rate,  that  certainly  is  an 
advantage  that  Chicago  ought  to  have, 

Mr.  Stevens.  Now,  conceding  that  the  article  is  competitive  with 
oil — for  example  coal,  or  anything  of  that  sort  that  woula  be  competi- 
tive with  oil — and  that  that  article  has  the  same  rate  between  Cleveland 
and  New  Orleans  and  Chicago  and  New  Orleans;  the  result  would  be 
then  that  there  would  be  a  mononol}'^  of  oil  over  every  other  competi- 
tive article  and  a  monopoly  of  tne  Chicago  market  over  every  other 
market  owing  to  those  conditions.  Now  is  not  that  discrimina- 
tion? 

Mr.  Hines.  If  the  trafiic  conditions  are  such  that  oil  can  be  and  is 
carried  from  Chicago  to  New  Orleans  foi*  less  than  other  competitive 
commodities  are  carried  from  Chicago  to  New  Orleans  it  is  entirely 
probable  that  as  a  matter  of  fact  the  Commission  could  fiind,  and  could 
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sustain  its  findings,  that  it  would  be  anjust  discrimination  on  the  part 
of  the  railroad  from  Cleveland  to  charge  more  for  oil  'than  it  does  for 
competitive  commodities  from  Cleveland. 

Mr.  Stevens.  But  it  is  conceded  that  charge  from  Cleveland  is  a 
fair,  just,  and  reasonable  charge,  not  only  as  to  oil,  but  competitive 
(ijmroodities;  it  is  conceded  that  as  to  the  other  competitive  commo- 
dities the  charge  from  Chicago  to  New  Orleans  would  be  the  same  as 
from  Cleveland.     Oil  is  the  one  single  exception. 

Mr.  HiNES.  If  from  a  traffic  standpoint  oil  may  he  an  exception  at 
Chicago  the  Commission  might  find  tnat  to  be  a  basis  for  dealing  with 
the  carrier  from  Chicago  to  Cleveland;  but  if  there  is  a  railroad  from 
Chicago  to  New  Orleaus  that  does  not  go  to  Cleveland  and  is  not 
responsible  for  conditions  at  Cleveland,  and  it  is  willing  to  carry  oil 
for  less  than  a  reasonable  rate,  whereas  that  is  not  true  at  Cleveland 
u  to  the  railroads  there,  that  is  simply  the  advantage  Chicago  has. 
It  may  be  that  the  refiners  at  Chicago  are  owned  by  the  Standard  Oil 
Company;  but  if  you  enforce  the  law  against  rebates  it  gives  every 
Mv  else  the  same  opportunity  to  establish  a  refinery  there.  It  gives 
Chicago  the  benefit  of  its  favorable  location. 

Mr.  Stevens.    Right  there,  then,  you  concede  that  carrying  oil 
from  Chicago  to  New  Orleans  at  less  than  a  reasonable  rate  would  be 
a  dii<orin]ination  against  other  competing  commodities  that  ought  to 
be  carried  at  a  reasonable  rate  and  are  carried  at  a  reasonable  rate  ^ 
Mr.  HiNES.  That  is  on  the  same  railroad;  yes,  sir. 
Mr.  Stevens.  How  are  you  going  to  remedy  thatdiscrimination,  then  ? 
Mr.  Hines.  If  it  is  on  the  same  railroad,  declare  that  that  is  an 
nnreasonable  discrimination. 
Mr.  Stevens.  What  would  you  pro\dde  to  equalize  conditions? 
Mr.  Hines.  Do  vou  mean  as  respects  Cleveland  ? 
Mr.  Stevens.  No;  as  respects  Chicago.     Supposing  that  competi- 
tive articles  with  oil  were  carried  at  a  re^isonable  rate  from  Chicago 
to  New  Orleans;  that  oil  was  carried  at  an  unreasonably  low  mte; 
how  would  you  equalize? 

Mr.  Hines.  The  Commission  could  declare  that  that  was  an  undue 
^lii^crimination  and  order  a  discontinuance  of  that  rate. 
Mr.  Stevens.  In  what  way  I 

Mr.  Hines.  Just  that  the  railroad  is  ordered  to  cease  and  desist 
from  charging  a  lower  rate  on  oil  than  on  other  commodities. 
Mr.  Stevens.  And  that  means  they  have  to  increase  the  rate? 
Mr,  Hines.  One  or  the  other,  either  increase  one  rate  or  lower  the 
other  rate. 

Mr.  Stevens.  A  condition  might  occur  by  which  they  would  have 
to  increase  their  rate? 
Mr.  Hines.  Certainly. 

Mr.  Stevens.  That  is  what  I  wanted  to  know. 
.  Mr.  Adamson.  If  conditions  are  such  that  without  dishonesty  or 
iBttproper  purpose  that  rate  is  a  profitable  and  desirable  rate  to  the  line 
jhat  makes  it  and  acts  on  it,  is  it  really  a  discrimination  for  it  to  estab- 
l^h  that  rate  to  which  its  energy  or  nature  or  the  situation  entitles  it? 
"ould  it  not  be  just  as  much  discrimination  for  a  woman  to  be  by 
i^ture  prettier  than  other  women? 

.  Mr.  Hines.  I  would  like  to  make  myself  clear  on  that.     What  I 
"^tended  to  say  to  Mr.  Stevens  was  this:  If  the  A.  B.  railroad  from 
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Chicago  to  New  Orleans  charges  a  lower  rate  on  oil  than  it  charges 
on  other  competitive  commodities,  whereas  the  conditions  are  such 
that  the  rates  ought  to  be  the  same,  and  there  is  no  reason  why  oil 
should  be  lower,  that  is  a  dircrimination  on  the  part  of  that  railroad 
as  between  those  commodities;  but  no  matter  how  low  a  rate  the  A. 
6.  railroad  charges  from  Chicago  to  New  Orleans  on  oil  that  is  not  a 
discrimination  against  Clevelana,  where  another  rate  is  maintained  on 
oil  by  another  railroad.  That  is  a  natural  or  acquired  advantage 
which  Chicago  has  and  is  entitled  to. 

Mr.  A  DAMSON.  Has  not  a  man  or  a  x^rporation  a  right  to  the  busi- 
ness at  any  rate  which  it  finds  profitable,  that  it  can  get  by  certain 
rates! 

Mr.  HiNES.  I  think  it  has,  with  this  qualification,  of  course,  in  the 
case  of  a  railroad,  that  it  is  a  quasi  public  corporation,  and  tne  rail- 
road has  not  quite  the  right  to  make  discrimination  between  points  on 
its  own  line  and  give  one  point  an  advantage  at  the  expense  of  another 
point  on  its  line.  But  if  a  railroad  gives  every  point  on  its  line  an 
advantage  over  every  point  on  another  line,  that  is  simply  the 
natural  advantage  of  the  points  on  its  line  and  is  no  discrimination 
against  any  other  railroad,  and  you  might  as  well  issue  an  injunction 
against  exceptional  progressiveness  and  enterprise  on  the  part  of 
the  Board  of  Trade  of  Chicago,  so  as  to  equalize  with  Cleveland,  as  to 
say  that  the  railroad  running  from  Chicago  shall  not  give  the  ship- 
pers from  Chicago  any  advantage  over  the  shippers  who  use  the  rail- 
road from  Cleveland. 

Mr.  Richardson.  I  will  call  your  attention  to  something  outside  the 
through  long  haul.  You  are  familiar  with  the  rates  of  the  Louisville 
and  Nashville  Railroad,  are  you? 

Mr.  HiNES.  Fairly  so,  yes;  as  far  as  I  had  occasion  to  investigate 
them. 

Mr.  Richardson.  Well,  can  you  give  me  any  reason  why  there 
should  be  a  marked  difference  m  the  freight  on  a  commodity  from 
Huntsville,  Ala.,  to  New  Orleans,  and  the  rate  from  New  Orleans  back 
to  Huntsville;  is  there  any  reason  why  there  should  be  a  difference  in 
the  freight  charges? 

Mr.  HiNES.  Why,  Judge  Richardson,  there  are  numerous  reasons 
that  might  call  for  that.  I  will  mention  an  illustration  that  perhaps 
will  put  it  in  concrete  form  from  one  standpoint.  The  Florida  rail- 
road commission,  which  has  the  power  to  make  classifications,  made 
some  changes  in  the  Louisville  and  Nashville  classification,  and  it  put 
molasses  in  the  commoditv  class.  The  reason  for  that  was  that  the 
stations  along  the  Louisville  and  Navshville  Railroad  in  Florida — that 
is,  the  farmers  along  there — made  molasses  and  wanted  to  get  it  to 
market,  and  the  commission's  idea  was  that  a  low  rate  ought  to  be 
given  to  encourage  that.  Well,  we  went  to  the  commission  and 
explained  the  situation  to  them.  We  said,  "The  only  place  these 
people  ship  molasses  to  is  Pensacola.  That  is  their  only  market,  and 
we  already  have  commodity  rates  in  there  lower  than  the  new  rate  you 
have  prescribed,  and  the  rates  you  have  prescribed  take  molasses  "out 
of  the  class  it  has  been  in,  the  fifth  or  sixth  class,  along  wit6  other 
groceries.  When  a  man  shins  a  can  of  molasses  from  Pensacola  there 
18  no  reason  why  that  shoula  be  carried  at  a  lower  rate  than  coffee  or 
sugar  or  rice  or  other  things  of  the  same  class  with  it,  which  are  also 
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moved  in  small  quantities.  Now  you  let  molasses  stay  where  it  is  as  a 
grocery  commodity  and  we  will  maintain  a  rate  lower  than  you  have 
aaked  us  to  put  on  molasses  to  market."  A  railroad  will  make  a  low 
rate  on  f  reignt  to  allow  it  to  find  a  market  with  the  hope  that  it  will 
move  in  large  quantities,  when  it  may  properly  maintain  a  higher  rate 
in  the  opposite  direction.  Another  thing  to  take  into  consideration  is 
the  necessity  oftentimes  of  hauling  back  empty  cars.  In  one  direction 
the  cars  may  be  moved  full  of  freight  and  m  the  other  direction  may 
be  empty.  So  a  railroad  can  often  give  a  rate  to  encourage  the  loading 
of  its  empty  cars  when  it  could  not  afford  to  give  the  same  rate  in  the 
direction  in  which  its  cars  are  already  moving  filled. 

Mr.  KiGHARDSON.  Do  you  think  that  difference,  for  the  reasons  you 
have  given,  should  be  100  per  cent? 

Mr.  Hikes.  That  would  depend,  Mr.  Richardson,  on  the  commercial 
eonditions.  Taking  molasses,  if  the  rate  on  sixth-class  groceries  was 
a  reasonable  rate,  tnere  is  no  reason  why  molasses  when  carried  from 
a  wholesale  house  should  be  carried  at  any  less  rate.  If  a  rate  just 
half  that  was  necessary  to  develop  the  industry  of  the  production  of 
mola^es  on  that  road,  and  it  was  not  so  low  as  to  inflict  an  actual  loss 
on  the  railroad  companv,  it  would  be  proper  to  make  that  low  rate. 

Mr.  Richardson.  What  do  you  tnint  of  this  proposition:  The 
freight  charge  on  a  horse  from  Huntsville  to  New  Orleans  was  $29.87. 
To  ship  the  same  horse  back  the  freight  charge  was  less  than  $15. 
How  ooald  you  explain  that? 
Mr.  HiNES.  1  could  not  without  the  facts. 
Mr.  RiCHARDSOK.  I  am  giving  you  the  facts. 
Mr.  HiifES.  I  mean  the  reasons  for  those  rates.     Every  rate  has  a 
reason,  and  there  may  have  been  a  good  reason  for  the  diflference 
there.     On  the  other  hand,  it  looks  as  if  there  was  too  much  difference. 
Mr.  Richardson.  Don't  you  believe  that  that  is  too  much  difference  ? 
Mr.  HiNES.  I  was  going  to  say  that  if  that  does  exist— and  I  know  it 
does  from  your  statement — and  if  there  is  no  reason  for  it,  the  Inter- 
state Commerce  Commission  ought  to  declare  under  the  law  that  the 
rate  should  be  the  same  both  wavs. 

Mr.  Stevens.  If  it  were  called  to  your  attention,  as  traffic  manager 
of  a  railroad^  what  would  you  do? 

Mr.  HiNES.  Change  the  rate  if  there  was  no  good  reason  for  the 
difference.  Where  there  are  no  special  conditions  affecting  the  question 
the  rate  should  be  equal  each  way.  I  have  found  from  my  experience 
in  the  railroad  business  that  there  are  a  great  many  things  necessarily 
arbitrary.  But  generally  speaking,  there  is  nearly  always  some  color- 
able reason,  I  believe,  for  all  those  things,  and  generally  a  good  reason. 
Sometimes  the  reason  may  be  bad  and  the  rates  ought  to  oe  changed; 
but  they  can  be  changed  under  the  present  law. 

Mr.  RicHABDSON.  And  you  believe  that  when  instances  of  that  kind 
are  called  to  the  attention  of  the  railroad  companies  that  they  would 
change  them? 

Mr.  HiNEa.  I  think  so,  and  if  not  the  Commission  can  change  them 
onder  the  present  law. 
Mr.  Richardson.  Where  they  ought  to  be  changed. 

I     Mr.  HiNES.  Yes,^  sir.     I  will  nurry  along. 
Another  branch  in  the  matter  is  no  doubt  fully  agreed  to  by  ^ou 
^tlemen,  which  is  this.    That  while  the  business  of  the  railroad  is  a 
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quasi  public  function  and  is  subject  to  whatever  regulation  is  neces- 
sary to  protect  the  public,  yet  the  public  has  elected  to  allow  railroads 
to  be  built  by  private  capital,  and  has  not  undei-taken  to  furnish  the 
capital  or  any  guaranty  against  the  vicissitudes  of  commerce,  and 
every  i-ailroad  must  take  Uie  risk  of  bad  times,  which  are  bound  to 
come,  and  suffer  all  the  losses  that  may  occur  from  any  cause,  and 
certainly  it  is  a  very  delicate  subject  when  you  come  to  reduce  i-adi- 
cally  or  make  it  possible  to  reduce  radically  the  revenue  that  a  rail- 
road company  receives. 

Of  course,  if  it  receives  too  much  it  ought  to  be  reduced,  but  a  con- 
servative rather  than  a  radical  method  ought  to  be  adopted.  And  it 
should  be  borne  in  mind  that  while  a  railroad  might  make  a  favorable 
showing  in  good  years,  that  is  no  guaranty  that  it  will  make  any 
showing  above  operating  expenses  in  bad  years,  and  that  it  is  entitled 
to  get  a  return  in  good  years  which  will  tide  it  over  the  bad  year^^. 
That  while  unreasonable  and  extortionate  rates  can  be  and  ought  to  be 
prevented,  yet  that  there  is  no  reason  in  the  world  why  you  should 
attempt  to  hold  a  railroad  company  down  to  four  or  five  or  six  per  cent 
on  its  actual  investment  in  good  years,  because  in  bad  years  they  may 
not  get  anything;  and  the  real  issue  is,  Is  the  rate  extortionate  and 
oppressive!  If  so,  reduce  it.  Is  it  unjustly  discriminatory  between 
pomts  on  the  same  lineil  If  so,  stop  it.  But  within  those  limits  allow 
the  railroads  to  share  in  a  reasonable  degree  of  prosperity  of  the  times 
and  to  prepare  for  the  times  when  they  will  hiEtve  to  go  without  any 
returns  whatever  above  their  operating  expenses. 

It  it  apparent  from  what  has  been  said  to  this  conunittee  that  the 
tendency  always  on  the  part  of  a  rate  making  governmental  tribunal 
is  to  reduce  rates.  They  may  have  to  raise  them  at  tii^es  to  preserve 
the  adjustment  between  localities,  but  the  general  tendency  will  be  to 
pull  rates  down  and  leave  only  a  small  margin  of  profits.  And  that 
will  be  the  case  in  prosperous  times:  and  when  times  get  bad,  when 
business  falls  off,  everybody  knows  tnat  a  Government  tribunal  will 
be  extremely  reluctant  to  raise  those  rates.  It  will  resolve  every  doubt 
against  the  railroad.  The  consequence  is  that  there  will  be  a  constant 
downward  tendency,  more  than  is  necessary  to  protect  the  public, 
that  will  in  the  ena  be  a  serious  handicap  upon  the  railroads  m  this 
country.  It  will  prevent  them  from  pajdng  the  wages  that  they  can 
pay  when  times  are  good.  When  times  are  good  the  Commission  will 
be  pulling  rates  down  a  little,  making  their  margin  of  returns  narrow. 
Times  will  get  bad,  business  will  fall  off,  and  the  railroads  themselves 
will  have  to  reduce  the  rates  to  get  any  business.  And  then  when 
times  get  good  the  men  want  more  wages,  materials  will  cost  more 
(nobody  can  prevent  material  costing  more  in  good  times),  and  then 
there  will  be  a  situation  that  no  Government  commission  can  be 
expected  to  deal  with. 

rlow,  if  that  was  the  only  way  in  the  world  to  prevent  a  great  public 
evil,  of  course  the  railroads  ought  to  suffer  that  disadvantage;  out  if 
there  is  another  way,  if  there  is  any  conservative,  safer  ground  where 
you  can  protect  the  public,  and  at  the  same  time  not  put  upon  the 
railroads  this  constant  incubus  of  presvsing  the  mtes  down  all  the  time 
with  almost  no  hope  of  getting  Qxem  up  in  the  event  of  there  being 
sufficient  reason  for  their  being  raised,  then  a  conservative  rather 
than  a  radical  method  ought  to  be  adopted. 
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Mr.  Adamson.  Is  it  not  fair  to  assume  that  railroads  in  most 
instances,  where  they  promulgate  a  rate,  have  made  one  satisfactory 
to  themselves  t 

Mr.  HiNES.  You  must  take  into  consideration  all  the  conditions 
under  which  they  have  promulgated  a  rate. 

Mr.  Adamson.  When  you  find  one  abnormally  low  it  is  the  result  of 
irate  war,  is  it  not? 

Mr.  HiNES.  Generally;  but  a  rate  that  is  put  in  very  low,  provided 
it  is  over  the  actual  cost  of  moving  the  business  over  the  line,  is  a  good 
thing  for  the  public  and  a  good  thing  for  the  railroads.  It  may  be  a 
temporary  condition  that  enables  the  railroad  to  do  that,  and  when  that 
temporary  condition  is  over  it  cuts  out  the  rate. 

Mr.  Adamson.  It  is  not  intended  for  a  permanent  rate? 

Mr.  Hines.  No;  it  is  simply  to  meet  that  temporary  condition.  And 
if  the  power  is  eiven  to  a  commission  to  fix  absolutely  the  rates  that 
^hall  be  charged,  Siere  is  something  that  the  railroad  always  has  before 
it  to  discourage  its  meeting  special  needs  at  special  times  by  making 
reductions,  because  it  will  Know  that  the  Commission  will  seize  hola 
of  that  rate  and  say  that  that  proves  that  is  a  reasonable  rate;  and  it 
vill  be  used  elsewhere;  it  will  be  a  handicap  upon  the  facilitj'  and  flex- 
ihility  of  railroad  rates  now  by  which  special  needs  are  met  by  special 
rates.  I  mean  that  a  railroad  under  special  conditions  will  establish  a 
very  low  rate  to  cope  with  the  special  commercial  situation.     That  rate 


^Kit  if  it  is  not,  let  it  go  on,  and  then  when  the  conditions  change  the 
railroad  can  take  that  out,  and  it  is  not  erecting  a  standard  whicn  will 
be  a  criterion  for  all  rates. 

Mr.  Stevens.  Suppose  you  make  an  abnormal  rate  and  continue  it 
for  any  purpose  of  your  own  motion,  or  perhaps  it  is  done  by  the 
Commission,  or  in  some  other  way.  What  is  the  effect  in  the  course  of 
time  for  furnishing  facilities  to  the  public,  in  the  way  of  depot  facili- 
ties, track,  equipment,  train  facilities,  and  one  thing  and  another  ?  Does 
that  make  any  difference? 

Mr.  Hines.  The  low  rate  of  course  encourages  business;  it  is  gener- 
^ly  put  in  for  that  purpose;  and  then  facilities  have  to  be  provided. 

Mr.  Stevens.  So  the  public  would  not  suffer  in  the  low  rate  so 
provided? 

Mr.  Hines.  The  railroad  would  suffer. 

Mr.  Stevens.  I  supposed  so;  but  would  that  have  any  reflex  action 
on  the  public? 

Mr.  kiNES.  Necessarily  it  would  in  the  long  run. 

Mr.  Stevens.  In  what  way? 

Mr.  Hines.  That  is  the  tendency,  to  reduce  rates.  It  is  the  tendency 
^t  every  commission,  and  the  only  reason  that  it  has  not  had  a  greater 
^^maging  effect  upon  the  railroads  is  that  75  or  80  per  cent  of  their 
^♦^wness  is  interstate  business,  and  the  State  commissions  can  not 
^mh  that.  Then  you  do  in  the  long  run  hamper  the  railroad  and 
prevent  them  from  furnishing  the  character  of  facilities  and  the  quan- 
fitj  of  facilities  which  the  public  would  want.  You  do  that  by  lower- 
ing rat<?s. 
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Mr.  Stevens.  Why? 

Mr.  liiNKS.  It  would  not  have  the  money  to  buy  them;  it  would 
have  to  cut  down  itis  operating  expenses;  it  would  have  to  cut  down 
everything.  So  the  public  is  interested  in  having  the  railroads  receive 
a  fair  or  even  liberal  profit  on  their  investnient. 

Mr.  Stevens.  Could  you  not  give  them  as  many  passenger  trains  as 
they  need  with  the  increased  business  which  would  come  by  reason  of 
the  lower  itite  ? 

Mr.  HiNES.  If  we  made  the  money,  it  would  pay  for  itself;  but  if 
the  low  rate,  which  does  increase  business,  is  made  a  criterion  to 
make  low  rates  in  other  cases  where  no  business  is  brought  by  reasoi 
of  the  low  mte,  there  would  be  an  impairment  of  the  railroad  revenue, 
and  it  would  not  be  able  to  serve  the  public  adequately. 

Mr.  Stevens.  Would  that  impair  the  condition  of  the  rolling  stock 
and  depots,  and  so  on  ? 

Mr.  HiNES.  Necessarily  it  would.  In  times  of  depression  the  rail- 
roads have  to  diminish  their  expenditures  for  these  tnings;  they  have 
to  diminish  all  expenditures,  they  have  to  cut  down  wages.  When 
times  are  good  they  spend  more  on  these  things  and  pay  higher  wages. 
They  have  to  adjust  those  things  to  commercial  necessities. 

Mr.  Mann.  With  referen<;e  to  the  case  that  was  involved  in  the 
Maxinumi  Rate  ease,  the  distance  from  Chicago  to  Atlanta  is  588  miles; 
from  Boston  to  Atlanta,  912  miles,  or  324  miles  farther.  The  rate  on 
one  class  from  Chicago  to  Atlanta  is  71  cents  (the  shorter  distance) 
and  on  the  same  class  from  Boston  to  Atlanta  it  is  60  cents.  Now,  of 
course,  I  understand  that  the  reason  of  that  is  because  of  water  trans- 
portation. 

Mr.  HiNES.  Yes. 

Mr.  Mann.  But  if  the  rate  from  Boston  to  Atlanta  by  rail  at  60 
cents  for  the  912  miles  is  profitable,  should  not  some  one  have  the  right 
to  say  whether  the  railroad  should  require  71  cents  to  carry  similar 
freight  588  miles? 

MY.  HiNES.  The  Interstate  Commerce  Commission  has  that  right 
now.  If  that  rate  is  unreasonable  in  itself  it  can  declare  it  so  and 
order  its  discontinuance. 

Mr.  Mann.  'Thev  have  the  right  to  declare  the  71  cents  rate  unrea- 
sonable and  order  its  discontinuance} 

Mr.  HiNES.  Yes. 

Mr.  Mann.  But  the  claim  is  made  that  that  course  would  involve 
litigation  to  the  Supreme  Court  of  the  United  States,  which  would  re- 
quire several  years  to  dispose  of,  and  at  the  end  of  that  time  if  the 
Commission  was  sustainea  the  railroad  might  say  that  the  rate  should 
be  70  cents  from  Chicago  and  59  cents  from  Boston,  leaving  the  con- 
dition in  discrimination  exactly  the  same. 

Mr.  HiNES.  That  claim  is  incorrect.  I  had  intended  to  take  that  up 
a  little  later,  but  I  will  be  very  glad  to  take  it  up  now,  take  up  the 
status  of  the  present  law  and  take  that  case  as  an  illustration. 

Mr.  LovERiNG.  Are  those  actual  rates,  Mr.  Mann? 

Mr.  Mann.  Yes. 

Mr.  LovERiNo.  On  the  same  class  of  goods? 

Mr.  Mann.  On  the  same  class  of  goods. 

Mr.  HiNES.  Take  that  case  as  an  illustration.  It  deals  simply  with 
the  reasonableness  of  the  rate  from  Chicago  to  Atlanta.  The  theory 
presented  by  the  interstate-commerce  act  was  that  the  courts  should 
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prevent  the  continuance  of  unreasonably  high  rates.  The  Commission 
was  not  created  as  an  independent  tribunal  to  dispose  of  this  question 
itself.  It  was  simply  an  auxiliary  to  the  court,  to  get  up  the  informa- 
tion and  make  out  a  prima  facie  case.  It  was  believed  to  be  a  valuable 
auxiliary.  Now,  if  the  Commission  investigates  that  case,  and  finds 
that  that  rate  is  unreasonably  high,  it  can  enter  an  order  that  the  car- 
riers shall  cease  and  desist  from  charging  that  rate.  It  can  file  a  peti- 
tion in  equity  in  the  circuit  court.  It  can  fix  the  time  in  which  that 
order  is  to  be  obeyed,  and  if  it  is  not  obeyed  in  that  time,  ten  or  twenty 
days,  or  any  other  time  the  Commission  fixes — ^that  is  my  recollection — 
it  can  file  a  petition  in  the  circuit  court. 

The  expedition  act,  passed  in  1903,  provided  that  the  Attorney- 
General  can  certify  that  a  case  under  the  interstate-commerce  act 
involves  a  matter  of  public  importance,  and  the  act  recjuires  that  that 
must  be  heard  as  soon  as  practicable  before  three  circuit  judges.  The 
Elkins  Act  applies  that  provision  to  cases  brought  by  the  Interstate 
Commerce  Commission.  If  the  court  believes  that  that  rate  is  too  high 
it  can  issue  an  injunction  at  once.  It  can  do  it  in  thirty  days  after  the 
case  is  brought  before  it,  or  two  months,  or  whatever  time  is  possible, 
in  view  of  the  fact  that  the  law  says  that  it  must  be  done  as  soon  as 
practicable. 

Mr.  Mann.  Right  there,  would  that  injunction  order  remain  in  force! 

Mr.  HiNES.  I  was  coming  to  that.  When  that  injunction  is  issued 
the  carrier  can  .appeal  directly  to  the  Supreme  Court.  The  appeal 
does  not  suspend  the  going  into  effect  of  the  injunction.  The  circuit 
court  decides  that  question,  and  if  the  circuit  court,  composed  of  three 
judges,  says, "  We  bBlieve  that  the  public  interest  will  be  more  subserved 
by  suspending  this  injunction  pending  this  appeal  than  by  letting  it  go 
into  effect,"  it  seems  to  me  that  is  a  reasonable  protection  to  the  pub- 
lic. On  the  other  hand,  if  the  court  says,  "  We  are  so  clear  that  this 
is  unreasonable  that  this  injunction  ought  not  to  be  suspended  "  it  will 
go  into  effect  at  once,  and  no  appeal  by  the  carrier  and  no  delay  by 
the  carrier  can  postpone  for  a  single  day  the  going  into  effect  of  that 
injunction. 

Then  we  come  to  the  other  point.  The  claim  is  made  that  the  rail- 
roads would  make  simply  a  technical  compliance  with  that  provision. 
Now,  the  interstate-commerce  act  has  been  in  effect  eighteen  years, 
and  not  a  single  instance  can  be  cited  in  that  time  where  any  railroad 
has  undertaken  to  comply  in  that  technical  sense  with  the  oraer  of  the 
Interstate  Commerce  Commission. 

In  reading  Mr.  Bacon's  argument  before  the  committee  the  other 
day  I  flaw  it  stated  that  he  would  file  a  memorandum  of  cases  which 
he  understood  were  cases  of  that  character.  I  have  not  seen  that 
memorandum,  but  I  feel  perfectly  safe  in  saying  that  Mr.  Bacon  has 
been  misinformed  on  that  point.  I  do  not  know  of  a  single  case,  and 
I  do  not  believe  there  is  one;  and  from  what  I  know  of  the  railroad 
companies  and  from  my  own  experience  I  know  that  when  a  circuit 
court  of  the  United  States  issues  an  injunction  and  says  that  a  certain 
rate  is  unreasonable  that  that  necessarily  carries  with  it  some  light  as 
to  what  the  circuit  court  thinks  should  be  done  in  order  that  the  law 
be  substantially  complied  with,  and  while  it  has  the  advantage  of  not 
fixing  an  ironclad  rate  which  the  court  must  administer  for  the  future, 
it  leayes  the  railroad  where  it  can  and  where  it  will  substantially 
comply  with  that  order  and  make  a  substantial  reduction  in  the  rate. 
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There  is  one  other  procedure  I  wantr  to  refer  to  there.  In  Alarch, 
1903,  I  think  it  \va.s,  or  at  least  early  in  1903,  the  Supreme  Court  held 
that  under  the  Elkins  Act  any  complaint  of  discrimination  between 
localities  (of  course  that  means  by  a  single  railroad,  because  the  present 
act  does  not  undertake  to  keep  one  railroad  from  doing  more  for  its 
communities  than  another  railroad  does  for  its  communities),  any  dis- 
crimination in  tariff  rates  between  communities  could  l)e  made  the 
subject  of  a  bill  in  equity  in  the  first  instance  without  going  to  the 
Commission  at  all.  The  Commission  can  make  a  summary  investiga- 
tion; that  is,  announce  that  on  the  face  of  the  tariffs  they  are  unfair. 
It  can  tell  the  district  attorney  to  bring  suit  at  once  and  have  the 
investigation  in  the  circuit  court,  thus  saving  the  time  necessary  for 
an  investigation  by  the  Commission. 

That  is  another  way  delay  can  be  avoided;  and  I  wish  to  say  again, 
and  to  say  with  emphasis,  that  there  is  no  case  in  my  opinion  where  a 
circuit  court  would  enter  an  injunction  in  a  case  of  that  sort  that  it 
would  not  be  substantially  complied  with  by  the  railroad  com{)any. 
Now,  at  any  rate,  a  thing  of  that  sort  ought  not  to  be  left  to  the  jury. 
I  say  that  that  is  a  conservative  method  of  railroad  regulation  and 
when  it  has  not  been  proved  inefficient  it  is  unwise  to  confer  the  rate- 
making  authority. 

Mr.  Mann.  I  would  like  to  ask  a  question  on  that  same  line.  Is  it 
your  judgment  as  a  former  traffic  manager  and  railroad  attorney  that 
if  a  merchant  of  Chicago  should  file  a  petition  with  the  Interstate  Com- 
merce Commission,  alleging  that  the  rate  from  Chicago  to  Atlanta  was 
too  high,  that  the  Commission  on  hearing  would  order  the  railroads  to 
cease  and  desist  from  charging  that  rate? 

Mr.  HiNES.  It  has  that  power. 

Mr.  Mann.  And  if  that  order*  was  upheld  by  the  court  that  those 
railroad  companies  would  make  a  substantial  reduction  of  the  rate? 

Mr.  HiNES.  I  am  satisfied  of  it. 

Mr.  Mann.  Has  any  such  petition,  so  far  as  you  know,  ever  been 
filed  with  the  Commission  since  tl^  Maximum  Rate  case  was  tried  t 

Mr.  HiNES.  I  am  not  advised  of  any. 

Mr.  TowNSBND.  That  question  was  along  the  same  line  of  a  question 
I  would  like  to  ask.  Do  you  claim  that  the  Supreme  Court  has  ever 
directly  held,  where  the  question  was  raised,  that  this  Commission  had 
the  power  to  declare  a  rate  unreasonable! 

Mr.  HiNES.  Yes. 

Mr.  TowNSEND.  In  what  case? 

Mr.  HiNES.  In  the  Chicago  Live  Stock  Yards  case. 

Mr.  TowNSEND.  Did  they  hold  that  in  the  Maximum  Rate  case? 

Mr.  HiNES.  That  (question  was  not  presented  there. 

Mr.  TowNSEND.  Did  not  Judge  Brewer  in  that  case  specify  what 
were  the  powers  of  the  Interstate  Commerce  Commission? 

Mr.  HiNES.  He  did  not  undertake  to  specify  all  of  them,  but  he  did 
specify  numerous  powers. 

Mr.  TowNSEND.  And  he  did  not  include  this  one,  did  he? 

Mr.  HiNES.  I  do  not  recall  that  he  did.  He  did  say  that  they  had 
the  power  to  prevent  unjust  discriminations. 

IVfi'.  TowNSEND.  Will  you  tell  me  again  what  that  case  was? 

Mr.  HiNES.  Yes;  I  will  explain  the  situation.  That  was  the  case  of 
the  Interstate  Commerce  Commission  against  the  Chicago,  Burlington 
and  Quincy  Railroad  and  other  railroad  companieSi  involving  atermi- 
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prevent  the  continaance  of  unreasonably  high  rates.  The  CoinniLssion 
was  not  created  as  an  independent  tribunal  to  dispose  of  this  question 
itself.  It  was  simply  an  auxiliary  to  the  court,  to  get  up  the  informa- 
tion and  make  out  a  prima  facie  case.  It  was  believed  to  be  a  valuable 
ioxiliary.  Now,  if  the  Commission  investigates  that  case,  and  finds 
that  that  rate  is  unreasonably  high,  it  can  enter  an  order  that  the  car- 
riers shall  cease  and  desist  from  charging  that  rate.  It  can  file  a  peti- 
tion in  equity  in  the  circuit  court.  It  can  fix  the  time  in  which  that 
order  is  to  be  obeyed,  and  if  it  is  not  obeved  in  that  time,  ten  or  twenty 
days,  or  any  other  time  the  Connnission  fixes — that  is  my  recollection — 
it  can  file  a  petition  in  the  circuit  court. 

The  expedition  act,  passed  in  1903,  provided  that  the  Attorney- 
General  can  certify  that  a  case  under  the  interstate-conmierce  act 
involves  a  matter  of  public  importance,  and  the  act  re(}uires  that  that 
roust  be  heard  as  soon  as  practicable  before  three  circuit  judges.  The 
Eikins  Act  applies  that  provision  to  cases  brought  by  the  Interstate 
Commerce  Commission.  If  the  court  believes  that  that  rate  is  too  high 
it  can  issue  an  injunction  at  once.  It  can  do  it  in  thirty  days  after  the 
case  is  brought  before  it,  or  two  months,  or  whatever  time  is  possible, 
in  view  of  the  fact  that  the  law  says  that  it  must  be  done  as  soon  as 
practicable. 
Mr.  Mank.  Right  there,  would  that  injunction  order  remain  in  force  f 
Mr.  HiNES.  I  was  coming  to  that.  When  that  injunction  is  issued 
the  carrier  can  appeal  directly  to  the  Supreme  Court.  The  appeal 
does  not  suspend  the  going  into  effect  of  tne  injunction.  The  circuit 
coart  decides  that  question,  and  if  the  circuit  court,  composed  of  three 

I'udges,  says,"  We  believe  that  the  public  interest  will  be  more  subserved 
>y  saspendin^  this  injunction  pending  this  appeal  than  by  letting  it  go 
into  effect,"  it  seems  to  me  that  is  a  reasonable  protection  to  the  puo- 
lic.  On  the  other  hand,  if  the  court  savs,  "  We  are  so  clear  that  this 
is  unreasonable  that  this  injunction  ought  not  to  be  suspended."  it  will 
go  into  effect  at  once,  and  no  appeal  by  the  carrier  and  no  aelay  by 
the  carrier  can  postpone  for  a  single  day  the  going  into  effect  of  that 
injunction. 

Then  we  come  to  the  other  point.  The  claim  is  made  that  the  rail- 
roads would  make  simply  a  technical  compliance  with  that  provision. 
Now,  the  interstate-commerce  act  has  been  in  effect  eighteen  years, 
tnd  not  a  single  instance  can  be  cited  in  that  time  where  any  railroaa 
has  undertaken  to  comply  in  that  technical  sense  with  the  order  of  the 
Interstate  Commerce  Commission. 

In  reading  Mr.  Bacon's  argument  before  the  committee  the  other 
day  I  saw  it  stated  that  he  would  file  a  memorandum  of  cases  which 
he  understood  were  cases  of  that  character.  I  have  not  seen  that 
memorandum,  but  I  feel  perfectly  safe  in  saying  that  Mr.  Bacon  has 
Wn  misinformed  on  that  point.  I  do  not  know  of  a  single  case,  and 
I  do  not  believe  there  is  one;  and  from  what  I  know  of  the  railroad 
companies  and  from  my  own  experience  I  know  that  when  a  circuit 
court  of  the  United  States  issues  an  injunction  and  says  that  a  certain 
rate  is  unreasonable  that  that  necessarily  carries  with  it  some  light  as 
to  what  the  circuit  court  thinks  should  be  done  in  order  that  the  law 
be  substantially  complied  with,  and  while  it  has  the  advantage  of  not 
fixing  an  ironclad  rate  which  the  court  must  administer  for  the  future. 
it  leaves  the  railroad  where  it  can  and  where  it  will  substantially 
comply  with  that  order  and  make  a  substantial  reduction  in  the  rate. 
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mifision  suggested  in  its  order  that  (50  a  car  would  be  a  reasonable 
rate.  The  railroad  company  reduced  the  rate  to  $65  a  car.  Now,  the 
Commission  had  fully  investigated  that  matter,  had  all  the  facts  before 
it,  and  it  was  open  to  the  Commission  the  day  after  the  railroad  com- 
pany reduced  that  to  $65  to  have  a  summary  hearing  or  to  bring  a 
suit  in  the  circuit  court,  without  hearing,  and  ask  for  a  further  reduc- 
tion in  the  rate  if  they  did  not  think  it  was  reasonable.  I  take  it  that 
the  foct  that  the  Commission  has  acquiesced  in  the  $65  rate  is  due  to 
the  belief  that  they  could  not  sustain  the  position  that  the  $65  rate 
was  unreasonable,  because,  if  they  believed  they  could,  the  way  was 
open  under  the  present  law  to  do  it. 

Mr.  Mann.  Upon  that  point,  Mr.  Hines,  with  regard  to  the  question 
of  construction,  is  it  not  provided  by  the  statute,  and  is  it  not  abso- 
lutely plain,  that  the  Interstate  Commerce  Commission  is  given  the 
power  to  order  a  railroad  company  to  cease  and  desist  from  charging 
an  unreasonable  rate? 

Mr.  Hines.  That  is  the  express  language  of  the  statute. 

Mr.  Mann.  Is  it  not  as  plain  as  language  can  l)e  written! 

Mr.  Hines.  Yes.  And  it  is  made  the  dut}^  of  the  court  to  enforce 
those  orders  unless  they  are  unreasonable  or  unlawful.  I  can  not 
escape  the  conclusion,  gentlemen,  that  the  power  of  the  Commission 
under  this  mte-making  grant  of  authority  that  is  being  discussed  can 
not  possibly  be  exaggerated.  Their  power  over  the  earnings  of  the 
railroads  and  over  all  the  capital  invested  in  the  railroads  is  almost 
absolute.  The  power  they  are  given  over  the  commerce  of  the  country 
and  the  apportionment  of  that  commerce  is,  it  seems  to  me,  absolute. 
And  I  understood  from  Mr.  Staples,  who  was  very  f i*ank  about  it,  that 
that  is  what  he  thought  there  should  be;  that  there  ought  to  be  a 
tribunal  with  that  power. 

In  view  of  that  tremendous  power,  I  think  it  can  be  properly  said 
that  it  would  have  more  power  tnan  any  other  tribunal  in  this  country; 
that  it  would  have  more  power  than  could  be  ima^ned.  And  in  that 
connection  I  would  ask  you  to  consider  that  a  majority  of  that  Com- 
mission can  be  appointed  by  every  President  that  is  in  the  White 
House  for  four  years  or,  in  fact,  for  a  little  over  three  years.  A 
majority  of  them  are  appointed  every  three  years.  So  at  any  time,  if 
a  President  of  radical  tendencies  should  be  in  the  White  House,  he 
could  change  the  character  of  that  Commission  and  change  the  wnole 
financial  and  commercial  situation  of  this  country  so  far  as  railroads 
are  concerned.  Now,  if  that  were  necessary  in  order  to  prevent  some 
overpowering  abuses,  perhaps  the  risk  ought  to  be  taken.  But  the 
point  I  wish  to  make  is  that  it  is  not  necessary,  because  no  such  abuses 
exist,  and  the  abuses  that  do  exist  are  fully  susceptible  of  correction 
under  the  laws  that  exist. 

Mr.  KiCHABDSON.  Do  you  think  that  the  enforcement  of  the  present 
statute  is  in  all  respects  sufficient  to  protect  the  interests  of  the  public 
and  the  interests  or  the  railroads! 

Mr.  Hines.  There  has  been  absolutely  nothing  to  show  it  is  insuffi- 
cient. If  there  are  any  amendments  needed  to  increase  that  efficiency 
along  the  lines  of  the  present  law,  that  is  all  right;  but  you  have 
simply  got  that  distinct  line  of  cleavage  before  you.  Here  is  one 
metnod  of  corrective  regulation  by  which  you  can  substantially  pre- 
vent any  oppressive  or  unjust  action  on  the  part  of  the  railroad  and  at 
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oal  charra  at  Chicago  on  live  stock  from  the  Southwest.  The  Com- 
DiksioD  Deld  that  that  rate  was  unreasonably  high  and  ordered  the 
carriers  to  cease  and  desist  from  charging  it.  The  point  was  made  on 
demurrer  that  the  Commission  did  not  have  that  power,  that  that  was 
in  fact  making^  a  rate  indirectly  for  the  future.  The  circuit  court 
orermled  that  demurrer  and  held  that  the  Commission  did  have  that 
power.  On  final  hearing  in  the  circuit  court  the  circuit  court  held,  on 
the  facts  presented,  that  the  rate  was  reasonable. 

The  case  went  to  the  circuit  court  of  appeals  and  was  affirmed  on 
the  facts.  It  then  went  to  the  Supreme  Court  of  the  United  States, 
where  it  was  thoroughly  argued,  and  the  court  pointed  out  that  the 
Commission  bad  held  the  terminal  charge  unreasonable  because  it  was 
sdded  to  the  rate .  previously  in  effect,  which  had  theretofore  covered 
the  terminal  service,  and  was  presumptively  reasonable  compensation 
for  the  transportation,  including  the  termi  nal  service;  that  the  Commis- 
^on  had  justified  itself  on  that  ground,  that  it  was  an  addition  to  a  rea- 
^Dable  rate  already  in  effect  without  any  addition  to  the  service;  and 
it  appeared  that  after  that  order  was  made  it  had  been  made  to  appear 
to  the  Commission  that  on  a  very  large  part  of  that  traffic  there  had 
been  a  reduction  on  the  through  rates  or  about  $16  per  car,  and  the 
Commission  had  refused  to  mc^fy  its  order,  holding  the  $2  terminal 
charge  unreasonable. 

Now,  the  court  said  that  the  Commission  reached  its  conclusion  only 
on  the  ground  that  the  through  rate  was  reasonably  high  and  included 
the  terminal  charge;  so  that  theory  clearly  could  not  apply  where  there 
had  been  a  reduction  in  the  through  rate,  much  greater  reduction  than 
the  |2  terminal  charge  amounted  to;  and  it  reversed  the  case,  not 
tAnuse  the  Commission  did  not  have  power  to  make  an  order  to 
'•ease  charging  an  unreasonable  rate,  but  because  of  the  refusal  of  the 
Commission  to  consider  those  material  facts.  However  the  court 
reversjcd  the  case  with  the  power  to  reopen  it  and  make  an  order  based 
on  those  facts;  and  the  Commission  has  that  case  before  it  now. 

So,  I  say,  that  case  establishes  the  proposition  that  the  Commission 
has  the  power  to  order  the  discontinuance  of  a  rate  that  is  said  to  be 
treasonably  high. 
Mr.  TowNSEND.  Where  is  that  case? 

Ur.  HiNKS.  The  Interstate  Commerce  Commission  against  the  Chi- 
«go,  Burlington  and  Quincy  Kailroad. 
Mr.  Bond.  186  U.  S.,  330. 
Mr.  HiNES.  That  is  the  Supreme  Court  report 
Mr.  Bond.  Yes. 

Mr.  HiNES,  I  was  looking  for  reference  in  the  Federal  Reporter. 
Mr.  Bond.  98  Federal,  173. 

Mr.  HiNES.  Yes;  that  is  the  one  in  the  Federal  Reporter. 
Mr.  Mann.  They  have  exercised  that  power  in  a  few  recent  cases, 
a*ve  they  not? 

Mr.  Hines.  The  Commission  has  exercised  that  in  a  number  of  cases, 
*od  m  a  number  of  them  it  has  been  substantially  complied  with. 
Mr.  Mann.  There  has  been  a  case  in  the  past  year,  the  case  of  the 

If^eof  fruit  from  New  York  to  Chicago,  fruit  coming  from  the  Sk>uth. 
Mr.  Hikes.  Yes,  sir.  It  was  exercised  in  that  case,  and  I  wish  to 
J^'er  to  that  case.  The  Commission  there  held  that  the  rate  from 
Ijew  York  to  Boston  on  peaches  was  unreasonably  high  and  ordered 
«e  discontinuance  of  that  rate.    The  rate  was  $80  a  car.    The  Com- 
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Atlanta  Bhould  be  $1.  That  would  have  pulled  down  the  rate  from 
every  point  on  the  Ohio  River  to  Atlanta  and  every  other  basin?  point 
in  the  South,  and  would  have  made  a  reduction  of  7  cents  on  all  traffic 
moving  from  the  Ohio  River  to  basing  points  in  the  Southeast. 

One  witness  expressed  the  opinion  tnat  a  rate  of  $1.01  would  be 
proi)er;  a  good  many  railroads  in  the  South  were  in  the  hands  of 
receivers  and  unable  to  pay  fixed  charges,  and  yet  that  reduction  to  $1 
was  made.  And  in  the  Maximum  Rate  case  very  substantial  repre- 
sentations were  made  by  southern  railroads  that  it  would  bankrupt 
them  to  have  to  put  those  rates  into  effect. 

Mr.  Richardson.  Who  were  the  G!onmiissioners2 

Mr.  HiNES.  I  do  not  know. 

Now,  going  to  another  point.  In  its  last  annual  report  the  Inter- 
state Odmmerce  Commission  points  out  that  it  is  proper  for  it  to  exer- 
cise its  rate-making  power,  because  the  proceeding  m  which  it  would 
do  it  is  essentially  judicial.  It  says  there  must  be  complaint  and  notice 
and  full  hearing.  I  wish  to  point  out  to  the  committee,  with  all  due 
respect  to  the  Commission,  that  while  the  form  and  character  of 
the  proceeding  may  be  judicial  the  form  and  character  of  the  tri- 
bunal is  not  judicial.  The  Interstate  Commerce  Commission  is  charged 
with  a  great  many  important  duties  that  are  utterly  inconsistent  with 
the  exercise  of  any  judicial  function.  It  is  its  duty  to  seek  out  and 
prosecute  for  every  violation  of  theElkins  Actor  any  other  secret  con- 
cession from  a  rate. 

It  necessarily,  in  that  respect,  must  occupy^  the  attitude  of  a  detective 
and  a  prosecutor.  It  is  perfectly  proper  for  it  to  do  it.  It  is  its  express 
statutory  duty  to  do  it.  It  has  to  perform  such  duties  in  respect  to 
safety  appliances  on  railroads  through  its  detectives  or  inspectors  who 
are  traveling  all  over  the  United  States  and  searching  out  violations  of 
that  law,  and  where  car  couplers  do  not  come  up  to  the  requirements 
of  the  act,  and  where  trains  are  not  equipped  with  air  brakes  so  as  to 
comply  with  the  act,  it  is  its  dut^  to  institute  prosecutions  against  the 
railroads.  That  is  entirely  within  the  statute  requirements,  and  some- 
body has  to  do  it. 

Tnere  is  no  complaint  that  that  is  not  a  proper  exercise  of  the  duty 
of  the  Commission.  We  find  them  having  monthly  accident  reports 
from  the  railroad  companies  all  over  the  United  States  which  enable 
thein  to  say  what  the  cause  of  the  accident  was,  to  see  if  the  railroads 
were  in  fault,  and  to  see  how  the  matter  can  be  corrected,  and  of 
course  a  great  deal  of  very  valuable  information  is  gotten  together  in 
that  way.  We  find  it  instituting  complaints  before  itself;  and  that  is 
proper.  It  is  supposed  to  I'epresent  the  shippers.  That  is  what  it 
was  created  for.  It  institutes  these  complaints  and  is  avowedly  the 
shippers'  champion  in  these  matters.  The  idea  is  that  the  interest  of 
any  particular  shipper  is  so  small  as  compared  with  the  railroad  inter- 
ests on  the  other  side  that  the  shipper  needs  the' aid  of  a  Govern- 
ment tribimal  to  assist  him  in  his  case  against  the  railroad  company. 
Nobody  denies  the  propriety  of  that 

But  the  point  that  I  make  is  that  a  tribunal  properly  charged  with 
detecting  violations  of  the  rebate  law  and  prosecuting  those  viola- 
tions, and  detecting  violations  of  the  safety -appliance  law  and  prose- 
cuting on  them^  and  charged  with  the  duty  of  scrutinizing  flJl  the  rail- 
road accidents  m  the  country  and  supervising  those  matters,  and  call- 
ing attention  to  all  cases  of  improper  management  on  the  part  of  rail- 
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the  ^ame  time  leave  a  reasonable  degree  of  initiative  and  the  manage- 
ment of  railroad  affairs  for  the  future  with  the  railroads.  With  the 
other  you  have  a  system  of  affirmative  regulation  for  all  time  to  come 
of  every  rate  that  the  Commission  takes  hold  of. 

Now,  if  there  is  anything  that  can  be  done  to  increase  the  corrective 
power  under  the  present  theory,  of  course  there  can  be  no  dispute  as  to 
the  proprietv  of  that,  because  that  theory  of  regulation  has  been  f  ull  v 
adopted  by  Congress.  But  the  question  before  the  committee  now  £3 
whether  wat  theory  will  be  thrown  aside  and  the  theory  of  affirmative 
management  of  railroad  properties  adopted  in  its  stead. 

Mr.  Richardson.  The  real  question  now,  as  I  understand,  is  to  give 
the  Commission  effectiveness — that  is,  to  give  it  power  to  enforce 
l^islation  that  already  exists. 

Mr.  Hikes.  That  can  be  done.  That  is  already  provided  for  in  the 
present  law. 

Mr.  TowNSEND.  You  have  shown  that  you  have  made  a  careful 
study  of  this  and  I  ask  this  question  for  information.  The  Commission 
during  the  first  years  of  its  existence  exercised  the  right  of  rate 
making.  The  first  order  or  two  it  made  were  with  reference  to  the 
establishment  of  a  rate,  were  they  not? 

Mr.  U1NE8.  It  made  a  good  many  rates. 

Mr.  TowNBEN D.  During  that  time  can  you  recall  any  instances  where 
the  Conmiission  abused  that  right  and  brought  about  any  conditions  of 
which  you  are  complaining  now? 

Mr.  Hikes.  I  thmk  it  will  be  found  on  investigation  that  certain 
rates  the  Commission  made  were  not  observed  by  the  carriers  because 
they  did  not  believe  the  Commission  had  the  power,  and  the  Commis- 
mn  did  not  take  it  to  court. 

Mr.  TowNSENO.  Was  that  ever  questioned  in  any  court  trial  up  to 
the  Maximum  Bate  case? 

Mr.  Hikes.  It  was  questioned  in  a  good  many  court  trials  before  that. 
Id  a  case  against  the  Lehigh  Valley  Railroad,  in  1891,  and  in  a  case 
i^inst  the  Louisville  *and  Nashville  Railroad,  in  1898,  the  point  was 
(mule. 

Mr.  T0WN8EKD.  And  how  was  it  disposed  of? 

Mr.  HiNES.  In  favor  of  the  railroad  in  the  Louisville  and  Nashville 
c&se,  in  1893.  That  went  to  the  court  of  appeals  and  was  affirmed. 
That  was  the  Social  Circle  case.  Then  it  went  to  the  Supreme  Court 
uid  was  affirmed  in  1896.  Some  sweeping  orders  were  maae  with  which 
the  railroad  did  not  comply.  My  information  is  that  in  1890  the  Com- 
mission issued  an  order  reducing  the  rates  on  grain  to  eastern  points. 
My  information  is  that  that  order  was  not  complied  with,  and  the  Com- 
mission did  not  file  any  proceedings  to  compel  compliance.  That  was 
in  1890. 

Now,  coming  more  directly  to  an  answer  to  your  (question,  I  say 
thU  was  rather  a  pTrogressive  thing,  naturally.  Take  a  tribunal,  assum- 
'Og  that  it  has  this  power,  it  has  a  disposition  to  start  out  cautiously, 
♦5*pecially  when  the  power  is  not  directly  granted  by  the  statute.  I 
^v  that  that  Social  Circle  case  was  an  abuse  of  that  power.  The 
Oommission  held  on  the  testimony  of  a  single  witness,  who  said  that  a 
rate  of  $1.01  would  be  a  reasonable  rate  from  Cincinnati  to  Atlanta. 
that  instead  of  $1.07,  the  existing  rate,  that  the  rnte  should  be  reduced 
to(l;  and  it  made  an  order  that  the  first  class  from  Cincinnati  to 
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when  they  have  the«e  other  functions  to  perform  which  are  so  incom- 
patible with  the  judicial  functions. 

Mr.  Adamson.  You  think  the  judicial  functions  ought  to  be  disasi^o- 
ciated  from  the  operations  of  inspection  and  prosecution  f 

Mr.  HiNES.  Yes;  and  I  think  anything  that  requires  a  judicial  atti- 
tude ought  to  be  disassociated  from  these  other  duties.  They  are  all 
important  duties,  and  it  is  inconceivable  to  me  how  they  can  be  cen- 
tered in  one  ^rson  without  interfering  with  the  judicial  attitude  which 
the  case  requires. 

Mr.  KiGHARDSON.  Do  vou  think  that  the  interstate  court — the  judi- 
cial court,  1  mean — should  be  clothed  with  the  power  to  say  absolutely 
and  unqualifiedly  what  a  rate  should  be? 

Mr.  HiNES.  ^o,  sir.  My  idea  is  that  at  least  until  the  present  law 
is  found  inadequate  there  should  be  no  tribunal  erected  to  make  and 
regulate  the  railroad  rates  of  this  country. 

1  say  that  the  law  now  in  force  should  be  enforced,  and  I  think  it 
would  be  adequate.     1  do  not  mean  that  ideal  conditions  would   be 

Eroduced,  because  no  condition  is  perfect,  but  I  mean  that  there  would 
e  a  substantial  correction  of  every  traffic  abuse  that  exists  as  far  as 
any  law  of  any  sort  can  be  enforced. 

Mr.  Richardson.  As  I  understand  your  answer,  it  is  based  on  the 
idea  that  a  judicial  body,  a  court,  ought  not  to  be  clothed  with  the 
legislative  authority. 

Mr.  HiNES.  1  do  not  think  you  can  clothe  a  court  with  legislative 
authority.  You  might  call  it  a  court,  but  it  would  not  be  a  court;  in 
the  nature  of  the  case  it  would  not  be.  It  might  be  constituted  as  a 
court,  but  it  would  not  be  if  it  had  legislative  authority.  I  say  that 
the  Commission  plan  calls,  and  the  Commission  recognizes  that  it  calls,, 
for  the  judicial  attitude,  and  that  that  can  not  be  expected  where 
these  other  functions  are  combined  with  it. 

The  Chairman.  If  you  can  finish  in  the  morning,  Mr.  Hines,  we 
will  let  you  occupy  twenty  minutes  in  the  morning. 

Mr.  HiNES.  Very  well,  Mr.  Chairman. 

(Thereupon  the  oonunittee  adjourned  until  to-morrow,  Friday,  Janu- 
ary 20, 1905,  at  lO.SO  o'clock  a.  m.) 


ACnON    ON    THB     IVTlEKErrATB-COMMERCB    LAW    BY     THB    NATIONAL    BOABD    OV   TRADS, 

JANUARY  18,  1906. 

The  National  Board  of  Trade,  believing  that  the  interests  of  the  people  demand  not 
only  that  rates  of  transportation  should  be  reasonable  and  that  there  sliould  be  no 
unjust  discriminations  or  preferences,  but  also  that  there  should  be  a  more  effective 
governmental  supervision  of  all  transportation  agencies,  expresses  the  earnest  hope 
that  Congress  will  in  its  wisdom,  and  as  speedily  as  possible,  enact  such  legislation  as 
will  with  justice  to  all  interests  concerned  secure  a  more  speedy  and  more  effectual 
correction  of  any  abuses  in  transportation  methods  or  operations  which  may,  upon 
due  inquiry,  be  found  to  exist^  and  to  that  end  that  power  be  given  to  the  Interstate 
Commerce  Commission  to  revise  any  rates  found  to  be  unreasonable  or  discriminat- 
ing; the  revised  rates  not  to  go  into  effect  until  the  action  of  the  Commission  shall 
have  been,  upon  review,  confirmed  by  the  circuit  court  of  the  United  States  of 
competent  jurisdiction. 

Rewlved,  That  the  National  Board  of  Trade  earnestly  advocates  legislation  by  Con- 
gress to  amend  the  interstate-commerce  law  so  as  to  permit  reasonable  traffic  agree- 
ments by  railroads,  under  the  supervision  and  control  of  the  Interstate  Commeroe 
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ads,  and  acting  as  the  cbarapions  of  the  shippers,  and  appearing  as  a 
irty  complainant  with  the  shipper,  and  appearing  as  the  attorney  of 
te  shipper,  has  not  a  single  vestige  of  the  judicial  charac'ter  about  it. 
*  is  no  reflection  upon  the  court  or  on  the  gentlemen  who  compose 
le  Commission.  It  is  simply  putting  into  effect  the  principles  of 
publican  ^oyemment  that  any  body  who  exercises  those  functions 
in  not  be  jadicial. 

Jadge  Cramp,  from  Virginia,  of  the  Virginia  Railroad  Commission, 
err  frankly  stated  to  you  yesterday  how  his  commission  was  organ- 
!ed.  They  had  to  make  a  new  constitution  in  Virginia  to  do  that.  It 
as  the  constitutional  privilege  of  exercising  the  legislative,  judicial, 
nd  executive  powers.  Judge  Crump,  for  whom  I  nave  the  highest 
espect,  said  to  you  that  he  thought  tnat  was  proper.  He  was  ver^ 
mnk  about  it.  Of  course  if  that  is  proper  it  means  that  the  princi- 
>if s  of  republican  government,  on  which  this  country  has  been  con- 
lucted,  need  revision. 

Now,  it  has  always  been  said  that  a  benevolent  despotism  is  the  best 
form  of  government,  and  I  am  sure  that  Judge  Crump  is  a  very  benevo- 
^nt  despot;  but  the  point  I  make  is  that  it  is  improper  to  provide  for 
i  tribunal  of  that  sod;,  and  to  give  to  it  these  inquisitorial  and  prose- 
niting  duties,  and  to  give  to  it  also  any  duty  that  calls  for  a  judicial 
proceeding  or  calls  for  the  judicial  temperament.  The  Commission 
recognizes)  the  propriety  of  the  judicial  attitude  toward  these  things 
by  making  that  an  argument;  ana  I  say  with  all  respect  that  no  tribu- 
nal could  be  imagined  that  could  be  further  from  being  judicial  in  its 
fonn  than  the  Interstate  Commerce  Commission,  charged  as  it  is  with 
these  other,  duties  so  important  to  the  Government,  and  which  need 
such  vigilant,  unrelenting  attention  to  secure  their  full  enforcement 
against  the  railroad  companies. 

Mr.  TowNSEND.  You  favor  the  establishment  of  a  special  court? 
Mr.  HiNES.  I  say  that  if  anything  of  this  sort  is  established  it  cer- 
tainly should  not  be  vested  in  a  rody  that  has  these  functions.     It 
ought  to  be  a  separate  tribunal  and  not  charged  with  any  of  these 
functions. 

Mr.  RicHABDSON.  Is  3^our  argument  along  the  line  that  the  railroads 
tbemaelves  ought  to  have  the  entire  power  of  making  rates? 
Mr.  Hikes.  No,  sir;  they  ought  to  be  regulated.    I  say  they  ought 

to  be  regulated. 
Mr.  lacHARDSON.  By  whom? 
Mr.  Hikes.  By  the  Government.    They  can  be  regulated  now  by 

the  courts  at  the  instance  of  the  Interstate  Commerce  Commission. 

^Mr.  Richardson.  By  act  of  Congress,  or  by  the  courts,  or  by  the 

Commission? 

Mr.  Hikes.  I  say  they  can  be  regulated  now. 
I    Mr.  Richardson.  1  am  asking  you  for  your  idea.     You  are  very 

*ell  informed  about  it.     Should  it  be  by  act  of  Congress,  or  by  the 
I  C<inmiission,  or  by  a  court? 
'    Mr.  Hikes.  You  have  necessarily  to  have  an  act  of  Congress,  of 

^urse.  They  can  not  be  regulated  by  an  act  that  will  ap])Ty  to  all 
I  ^nditions.     xou  have  to  make  a  law  and  then  provide  a  tribunal  to 

''nforce  the  law.  My  idea  is  that  these  duties  of  the  Commission  are 
!  p^per;  they  ought  to  hunt  out  these  violations  and  then  enforce  the 

aw,  but  they  ought  not  to  do  that  themselves,  and  it  ought  not  to  be 

^v^umed  that  they  are  capable  of  discharging  these  judicial  functions 


204      PBOPOSED   AMENDMENT   OF   INTERSTATE-OOMMEROE   LAW. 

does  ordain  that  specific  thing,  the  courts  can  not  review  the  reason- 
ableness of  that  thing,  because  it  is  the  legislature  itself  that  has  deter- 
mined that  that  thing  is  reasonable  in  authorizing  the  municipality  to 
do  it. 

But  when  the  legislature  delegates  in  general  terms  a  power  to  a 
municipality  not  to  do  a  specific  wing  but  to  do  generally  tningsin  the 
discretion  of  the  council,  then  the  courts  do  consider  the  reasonable- 
ness of  the  ordinances  that  are  passed.  I  had  a  copy  made  of  section 
828  of  Dillon's  Municipal  Corporation,  fourth  edition,  and  the  latter 
part  of  that  section  reads  as  follows: 

What  the  legislature  difiticctly  gays  may  be  done  can  not  be  set  aside  by  the  courts 
because  they  may  deem  it  to  be  unreasonable  or  against  sound  policy.  But  where 
the  power  to  legislate  on  a  eiven  subject  is  conferred,  and  the  mode  of  its  exercise  is 
not  prescribed,  then  the  orainance  passed  in  nursuance  thereof  must  be  a  reasonable 
exercise  of  the  power  or  it  will  be  pronounced  invalid. 

That  is  on  the  city  council.  I  simply  suggest  that  as  an  analogy 
that  may  be  of  some  assistance  to  the  conmiittee^  and  it  does  show 
that  in  some  instances  courts  do  undertake  to  consider  the  reasonable- 
ness of  legislative  action  by  a  subordinate  tribunal,  although  they  do 
not  undertake  to  consider  the  reasonableness  of  legislative  action  by 
the  supreme  legislative  hody  itself. 

Now,  it  is  mere  speculation  to  say  to  what  extent,  if  at  all,  the 
courts  of  the  United  States  would  apply  that  rule  to  the  judicial  review 
of  the  reasonableness  of  an  act  of  a  commission  in  fixing  a  rate  for  the 
future.  But  1  suggest  that  analogy  for  what  it  is  worth  in  view  of 
the  fact  that  there  is  so  much  uncertainty  as  to  what  the  court  could 
or  would  do  in  that  direction.  I  suggest  that  in  the  event  any  rate- 
making  power  is  conferred,  certainly  the  courts  ought  to  be  ^iven 
expressly  the  power  to  review  that  part  of  the  proceeding  which  is 
essentially  judicial  and  concerning  which  the  courts  can  undoubtedly 
exercise  a  power  of  review,  and  that  is  to  review  the  decisions  of  the 
rate-making  tribunal  upon  the  preliminary  question  whether  the  mte 
or  adjustment  complained  of  is  reasonable  or  unreasonable. 

That  is  a  jurisdictional  question  and  can  properly  be  submitted  to  the 
court  for  consideration,  and  undoubtedly  ought  to  be  so  submitted  in 
view  of  the  grave  doubt  as  to  the  extent  to  which  the  courts  would 
feel  authorized  to  exercise  a  power  of  judicial  review  as  to  the  reason- 
ableness of  a  rate  fixed  for  the  future. 

There  is  a  practical  question  involved  here.  All  the  gentlemen  of 
the  committee  doubtless  fully  appreciate  that  the  courts  are  extremely 
reluctant  to  interfere  with  the  nndings  of  tribunals  on  questions  of 
fact.  Whether  an  existing  rate  is  unreasonable  or  whether  a  rate  is 
reasonable  for  the  future  is  unquestionably  a  question  of  fact.  Courts 
do  not  overturn  the  findings  of  juries  on  questions  of  fact  except  in 
cases  of  gross  palpable  mistake  on  the  part  of  the  jury. 

Courts  of  equity,  when  matters  have  been  referred  to  a  referee  for 
investigation  and  report  on  the  facts,  do  not  overturn  those  findings 
without  the  clearest  evidence  of  mistake.  If  the  Congress  shall  declare 
that  any  tribunal  is  a  proper  tribunal  to  decide  whether  an  existing 
railroad  rate  is  unreasonable  and  what  shall  be  the  reasonable  rate  for 
the  future,  thereby  showing  the  confidence  of  Congress  in  the  ability 
of  that  tribunal  to  pass  correctly  on  that  delegated  question  of  fscL 
clearly  the  courts  by  analogy  to  those  principles  that  I  have  referred 
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ommiaaion,  to  the  ^id  that  unjnfit  discrimination  may  be  prevented  and  reasonable, 
miornXf  and  stable  rates  be  established. 

Rofoived,  That  the  act  to  regulate  interstate  commerce  be  amended,  to  wit,  that 
rhrate  car  lines  and  terminal  or  originating  railroads  engaged  in  interstate  commerce 
e  conssdered  as  common  carriers  and  subject  to  the  interstate-commerce  act. 

(The  above  was  submitted  by  the  chairman  for  the  record  January 
9,  1905.) 


Friday,  Jwnuary  20^  1905. 

The  oommittee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
Mim  in  the  chair. 

8TATSMEHT  07  WALKEB  B.  HIKES,  ESQ.— Continued. 

The  Chaibman.  Mr.  Hines,  will  you  proceed?  It  has  been  sug- 
gested by  Mr.  Hines  and  by  one  or  two  other  gentlemen  that  they 
would  be  glad  if  interruptions  would  not  be  made  during  their  state- 
ments, but  that  the  members  should  make  notes  of  whatever  they 
desire  to  inquire  about  and  at  the  conclusion  of  a  statement  to  make 
those  inquiries.  Of  coui'se  I  do  not  want  to  dictate  to  any  member  of 
the  committee,  but  it  is  thought  expedition  might  be  secured  if  we 
idopt  that  plan. 

Mr.  Hines.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  pro- 
pose to  devote  the  brief  time  allotted  to  me  this  morning  to  a  discus- 
idon  of  the  judicial  review  that  is  practicable  and  proper  in  the  event 
any  rate-making  power  is  conferred  upon  any  tribunal.  The  exercise 
of  a  rate-making  power  by  any  tribunal  will  involve  two  steps.  The 
first  is  essentially  judicial  and  is  the  decision  whether  or  not  the  rate 
or  rate  adjustment  complained  of  is  unjust  or  unjustly  discriminatory. 
A  decision  as  to  whether  an  existing  condition  is  reasonable  or  unrea- 
tK>itable  is  in  its  nature  judicial  and  has  been  so  recognized  by  all  the 
courts. 

The  second  step  in  this  exercise  of  the  rate-making  power  is,  when 
the  existing  rate  or  adjustment  has  been  found  unreasonable,  the  fixing 
of  a  rate  for  the  future.  The  Federal  courts  have  gone  no  further  in 
clearing  up  the  law  on  that  point  than  to  hold  that  tnat  is  a  legislative 
and  not  a  judicial  act.  The  Federal  courts  have  not  thrown  any  light 
on  how  far  the  courts  can  consider  on  review  the  reasonableness  of  a 
'•^slative  act  Of  course  difficulties  in  the  way  of  an  adequate  review 
of  that  question  are  obvious,  and,  I  think,  have  been  frequently  sug- 
^4ed  to  the  committee. 

Now,  what  the  Federal  courts  will  hold  as  to  the  extent  of  that 
review  is  of  course  a  matter  of  speculation,  and  I  do  not  find  in  the  Fed- 
eral decisions  anything  that  affords  a  satisfactory  basis  for  a  reasonable 
prophecy  on  that  point.  I  wish  to  suggest  this  idea,  however,  for  the 
consideration  of  the  committee.  There  are  undoubtedly  instances  in 
^hich  courts  do  pass  on  the  reasonableness  of  legislative  acts.  A 
familiar  illustration  of  that  is  when  a  court  considers  the  reasonable- 
Q^  of  an  ordinance  of  a  city  council.  The  doctrine  on  that  point 
*ems  to  be  that  where  the  legislature  has  expresslv  authorized  the 
inunicipality  to  do  by  ordinance  a  specific  thing,  ana  the  city  council 
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tion  to  those  questions,  it  seems  to  me  is  utterly  inconsistent  with 
everything  that  is  fair  and  just  in  a  free  government. 

Moreover,  it  is  not  merely  the  direct  loss  which  the  railroad  com- 
pany would  suffer  pending  a  judicial  consideration  of  the  auestion. 
Other  rates  would  be  involved  which  are  not  directly  affectea  by  the 
order,  and  there  would  be  direct  losses  to  them.  And  in  addition  to 
that,  i>ending  this  judicial  review,  conmiercial  conditions  would  adjust 
themselves  to  the  new  rate  put  into  effect,  and  after  that  judicial  review 
had  taken  place  it  might  be  impossible,  even  though  the  courts  decided 
that  the  Commission  was  wrong  throughout,  for  the  railroads  as  a  prac- 
tical matter  to  restore  the  status  that  existed  before  the  Commission 
decided  that  that  old  rate  was  unreasonable,  and  thereupon  took  the 
rate- making  power  out  of  the  hands  of  the  railroad  company.  And 
this  is  a  matter  which  is  not  only  of  vital  importance  to  the  railroads, 
but  it  is  of  vital  importance  to  communities. 

If  the  relative  commercial  impoitanee  of  communities  is  to  be  fixed 
by  the  ordci's  of  this  Commission,  they  are  vitally  interested  in  having 
the  matter  judicially  determined  before  a  decree  is  put  into  effect  which 
may  for  all  time  affect  their  relative  commercial  status,  no  matter 
what  the  court  may  afterwards  decide  upon  it.  The  time  for  the  judi- 
cial review  is  when  that  judicial  review  will  be  undoubtedly  effective, 
and  the  time  for  due  process  of  law  is  before  and  not  after  execution. 
The  latest  expression  on  the  part  of  any  commercial  body  that  has 
come  to  niy  attention  on  this  cj[uestion  is  the  expression  of  the  National 
Board  of  Trade  which  was  given  in  this  city  a  day  or  two  ago  after  a 
full  discussion  of  both  sides,  and  that  board  then  adopted  a  resolution 
that  the  rates  made  by  the  Commission  ought  not  to  go  into  effect 
until  after  a  judicial  review. 

Those  are  the  only  two  points  that  I  will  undertake  to  cover,  in 
view  of  the  brief  time  that  1  have.  I  feel  that  I  have  already  tres- 
passed too  long  on  the  time  of  the  committee  and  trespassed  too  much 
on  the  time  of  other  gentlemen  who  desire  to  be  heara. 

Mr.  TowNSEND.  I  would  like  to  ask  you  one  question.  I  do  not 
know  what  you  said  before  I  came  in,  but  vou  claim  that  if  a  review 
is  to  be  had  by  the  court  of  the  rate  it  should  also  have  power  to 
determine  the  reasonableness  of  a  rate  as  found  by  the  Commission. 
Have  you  thought  anvthing  about  the  question  as  to  whether  the 
court,  if  one  is  established,  should  have  the  power  to  determine  a  i"ate 
other  than  that  fixed  by  the  Commission  or  that  stated  in  the  tariff 
schedule  of  the  road? 

Mr.  HiNES.  I  believe  that  question  is  probably  disposed  of  by  the 
decision  of  the  Supreme  Court  in  the  maximum  rate  case,  where  the3'^ 
held  that  fixing  a  rate  for  the  future  was  a  legislative  function.  Now, 
any  modified  rate  which  the  court  would  fix  for  the  future  would  be 
fixed  by  the  exercise  of  a  judicial  function,  and  I  am  afraid  that  the 
court  would  hold  that  a  court  could  not  exercise  that  power. 

Mr.  Mann,  On  the  question  of  the  review  of  the  action  of  the  Com- 
mission by  the  court,  suppose  we  enact  a  law  providing  a  method  of 
review  as  set  out  in  the  law,  is  it  your  judgment  that  tne  companions 
affected  would  be  obliged  to  follow  that  method  or  would  they  have 
the  right  to  file  the  ordinary  bill  in  equity  asking  for  an  injunction  on 
the  ground  that  the  rates  complained  of  were  in  violation  of  the  Con- 
stitution of  the  United  States  i 
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DO  as  obtaining  in  regard  to  common  law  in  equity  courts,  and  in  def- 
erence to  the  views  of  Congress,  will  not  attempt  to  interfere  with  the 
lecisions  of  that  tribunal  unless  such  decisions  are  clearly,  and  I  might 
say  {lalpably,  incorrect. 

Some  of  the  questions  involved  are  of  the  most  complicated  charac- 
ter, and  the  courts  always  are  reluctant  to  take  upon  themselves  the 
heavy  burden  of  going  through  a  vast  mass  of  detail  for  the  purpose 
of  finding  that  a  tribunal  specially  selected  for  deciding  the  facts  has 
•iecided  Oioee  facts  improperly.  So  that  there  is  a  practical  difficulty 
in  the  way  of  any  judicial  review  that  may  be  adopted,  and  the  prob- 
ability is  that  every  doubt  will  be  resolvea  in  favor  of  the  finding  of 
tiie  mbunal  primarily  authorized  and  required  to  make  a  findmg. 
The  necessity  for  a  juaicial  review  of  any  rate  made  by  any  rate-making 
tribunal  has,  1  think,  been  recognized  throughout  all  the  discussion 
that  has  taken  place  on  the  question. 

Nobody  has  suggested  that  any  commission  ou^ht  to  make  rates 
which  could  not  be  judicially  reviewed.  That  being  true,  it  would 
**em  necessarily  to  follow  that  in  view  of  the  doubts  concerning  any 
jitdicial  review  that  can  be  provided  Congress  ought  to  make  it  just  as 
full  as  possible,  and  when  it  has  done  that,  even  then  every  doubt  is 
^oing  to  be  resolved  in  favor  of  the  rate-making  tribunal.  To  make 
it  as  full  as  (>ossible  it  seems  to  me  it  is  absolutely  necessary  to  pro- 
vide that  the  court  shall  review  the  jurisdictional  question  whether 
the  rate  complained  of  is  reasonable  or  unreasonable,  for  that  is  the 
only  essentially  judicial  question  in  the  proceeding.  It  is  absolutely 
certain  that  tlie  court  can  rewew,  although  even  then  it  will  resolve 
every  doubt  in  favor  of  the  finding  of  the  lower  tribunal. 

TAe  remaining  question  to  be  considered  is  as  to  whether  it  shall  be 
couiddered  before  or  after  the  execution  of  the  finding  of  the  tribunal. 
It  would  seem  at  first  blush  that  to  state  that  question  was  to  answer 
it:  that  in  a  country  where  due  process  of  law  is  the  corner  stone  of 
the  government,  it  would  not  be  necessary  to  ask  the  (question  whether 
the  decision  shall  be  put  into  effect  before  or  after  a  judicial  consider- 
ation of  it.  But  it  has  been  urgently  insisted  that  the  decision  of  this 
nte-making  tribunal  should  go  into  effect  at  once  and  let  the  judicial 
review  take  place  afterwards.    In  its  essence  that  is  obnoxious  to  the 

Crinciples  of^  the  government  that  seeks  to  accomplish  due  process  of 
iw.  It  is  particularly  obnoxious  in  this  case  because,  as  1  pointed  out 
ves^terday,  the  present  Commission,  or  any  tribunal  that  is  likely  to 
^  given  the  rate-making  power,  is  so  constituted  and  has  such  duties 
imposed  on  it  that  it  is  essentially  a  nonjudicial  tribunal  and  exercises 
functions  which  make  it  almost  impossible  to  assume  a  judicial  attitude. 
Without  enumerating  those  functions  in  detail,  it  is  sufficient  to  say 
a?ain  that  the  Commission  acts  as  detective,  prosecutor,  plaintiff,  attor- 
ney for  the  plaintiff,  and  is  throughout  regarded  as  the  champion  of 
the  shippers. 

Now^  to  say  that  a  commission  so  constituted  shall  determine  the 
preliminary  question,  which  is  essentially  judicial,  that  a  rate  com- 
plained of  is  unreasonable,  and  upon  that  determination  shall  take  the 
power  to  fix  a  rate  for  that  service  out  of  the  hands  of  the  railroad 
fompany  and  substitute  therefor  a  rate  made  by  the  commission 
itself,  and  that  that  determination  shall  be  put  into  execution  before 
there  is  any  opportunity  for  any  real  court  to  give  a  judicial  considera- 
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ten,  twenty,  or  thirty  days  it  co  !d  make  a  new  order  and  institute 
proceedings  on  that,  and  follow  precisely  the  procedure  outlined  in 
the  old  bin  with  practically  no  delay,  and  secure  the  discontinuance  of 
the  new  rate. 

Mr.  Stevens.  I  do  not  know  whether  the  question  was  asked  before 
I  came  in  on  the  question  of  the  power  of  the  court  to  tix  a  rate  for  the 
future.  Supposing  that  a  bill  something  like  one  of  these  pending 
before  the  committee  was  passed  and  a  i-ate  of  12  cents  a  hundred  was 
in  existence  between  two  points  and  complaint  was  made  of  that  rate 
by  the  shipper  and  reparation  was  demanaed  for  unjust  charges  and  a 
hearing  was  had  and  a  rate  of  8  cents  was  fixed  by  the  Commission 
and  an  order  for  reparation  made.  Then  suppose  the  railroad,  feeling- 
itself  aggrieved,  took  proceedings  for  review  before  the  court,  and 
the  court  adjudged  that  8  cents  was  too  low  and  that  10  cents  a  hun- 
dred was  a  just  and  reasonable  rate,  and  made  an  order  for  its  estab- 
lishment, would  the  court,  in  that  same  proceeding,  if  the  petition  of 
complaint  was  broad  enough,  alsa  give  an  injunction  against  the  con- 
tinuance of  any  rate  over  and  above  10  cents  if 

Mr.  HiNES.  I  am  afraid  that  the  decision  of  the  Supreme  Court  in 
the  Maximum  Biite  case  would  be  in  the  way  and  it  would  result  that 
fixing  the  rate  at  10  cents  for  the  future  would  be  decided  to  be  a  leg- 
islative function  which  the  court  would  not  exercise. 

Mr.  Stevens.  The  court  of  review  held  that  10  cents  was  a  just  and 
reasonable  rate,  as  shown  by  that  litigation  in  that  case. 

Now,  would  not  the  court,  if  the  papers  and  proof  authorized  it, 
issue  a  mandatory  process  against  charging  more  than  a  reasonable 
rate? 

Mr.  HiNES.  It  might  issue  a  general  injunction  against  anyone 
charging  more  than  a  reasonable  rate. 

Mr.  Stevens.  If  it  found  10  cents  was  a  reasonable  rate  and  ordered 
reparation  on  that  basis,  would  not  that  fix  10  cents  as  the  resonahle 
rate? 

Mr.  Hikes.  I  am  afraid  it  would-  not.  I  am  afraid  that  point  was 
pretty  prominently  involved  in  the  Maximum  Rate  case,  and  that  could 
not  be  done  by  a  court. 

Mr.  Mann.  That  is,  that  the  court  would  not  say  that  a  rate  to-day 
of  10  cents  would  necessarily  be  a  reasonable  rate  to-morrow? 

Mr.  Hines.  I  think  that  is  practically  decided  in  the  maximum-rate 
case. 

Mr.  Stevens.  It  would  hold  that  10  cents  was  a  reasonable  rate 
between  those  parties  in  those  circumstances? 

Mr.  Mann.  That  is,  after  to-day  ? 

Mr.  Stevens.  Yes,  sir;  that  is  shown  in  the  occasion  for  which  this 
legislation  arises,  of  course.  But  this  is  a  continuing  rate  and  it 
includes  a  continuing  wrong,  and  can  not  the  court  guard  against  a 
continuance  of  that  wrong,  and  prevent  a  multiplicity  of  actions  by  an 
injunction  against  that  wrong? 

Mr.  Hines.  If  it  does  that,  it  seems  to  me  that  it  is  making  a  rate 
for  the  future. 

Mr.  Stevens.  It  does  not  make  a  rate  for  the  future;  it  enjoins 
against  a  wrong  that  has  existed. 

Mr.  Hines.  If  it  enjoins  against  the  charging  of  more  than  10  cents, 
it  seems  to  me  that  is  fixing  10  cents  as  the  maximum  rate  for  the  future. 

Mr.  Mann.  Do  you  think  there  is  any  doubt  about  our  power — the 
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Mr.  Hikes.  I  have  hot  given  that  question  mature  consideration, 
because  it  has  not  before  been  presented  to  me.  My  offhand  suggestion 
\s  that  the  courts  would  be  inclined  to  say  that  the  provision  for  review 
in  the  law  was  conclusive. 

Mr.  RiGHAKDSON.  Has  not  the  Supreme  Court  of  the  United 
States,  in  reference  to  where  such  commissions  placed  a  rate  too  high 
or  so  high  that  there  was  not  a  fair  profit  on  the  property  of  the  rail- 
road or  its  investments,  and  so  fortn — the  equipment,  and  so  forth — 
invariably  held  where  such  a  rate  as  that  was  fixed  that  it  was  confis- 
catory and  that  they  would  set  it  aside  t 

Mr.  HiNES.  The  only  cases  that  have  arisen  that  the  Supreme  Court 
has  passed  upon  are  cases  where  the  rates  fixed  by  the  State  commission 
did  Dotjrield  enough  to  pav  operating  expenses. 
Mr.  KiCHARDSON.  Well  ? 

Mr.  HiNES.  Now,  how  far  the  court  would  go  in  determining  what 
margin  of  profit  would  be  allowed  is  of  course  speculative.  They  say 
that  a  fair  margin  of  orofit  ought  to  be  allowed. 

Mr.  BiCHARDSON.  Did  not  the  court  in  doing  that  exercise  its  judg- 
ment as  to  whether  the  rate  was  reasonable  or  unreasonable? 
Mr.  Hikes.  It  did  to  that  extent. 
Mr.  Richardson.  Yes. 

Mr.  HiNES.  As  to  whether  it  was  so  unreasonable  as  to  confiscate 
the  company's  profit. 

Mr.  W ANGER.  I  understood  you  to  say  yesterday,  that  where  the 
Commission  found  a  certain  rate  to  be  unjust  and  unreasonable,  and 
enjoined  the  railway  company  to  desist  from  charging  that  particular 
rate,  and  also  suggested  what  the  just  and  reasonable  rate  ought  to  be, 
that  if  the  carrier  reduced  the  rate  from  what  it  was  charging,  but  did 
not  get  down  to  the  rate  suggested  by  the  Commission,  the  Commis- 
sion might  go  into  the  circuit  court  and  ask  for  an  injunction  to 
restrain  the  company  from  collecting  the  new  rate  which  it  had  fixed. 
Did  I  understand  you  correctly? 
Mr.  HiNES.  Yes,  sir;  that  was  fliy  statement  of  the  law. 
Mr.  Wanger.  Under  what  section  of  the  act  is  that  power  conferred  ? 
Mr.  HiNES.  Under  the  Elkins  law  the  Commission  has  the  power  to 
Tequest  the  district  attorney  to  bring  a  suit  in  the  circuit  court  in  the 
first  instance  to  enjoin  any  form  of  discrimination,  not  merely  a  dis- 
crimination by  giving  a  secret  rebate,  but  a  discrimination  between 
tariff  rates.  That  was  decided  by  the  Supreme  Court  in  March  or 
April,  1903,  in  the  case  of  the  Missouri  JPacific  Railroad  Company 
^inst  the  Commission. 

Now,  any  injustice  in  rates  can  undoubtedly  be  established  on  a 
relative  basis.  That  is,  if  the  adjustment  is  unjust,  it  can  be  estab- 
ii>)hed  as  an  unjust  oiscrimination  between  that  commodity  and 
some  other  commodity  or  between  that  locality  and  some  other  locality. 
Therefore,  in  my  opinion,  in  any  such  case  the  Commission  can  exer- 
cise the  power  which  is  given  by  the  Elkins  law  to  ^o  direct  into  court 
and  seek  to  enjoin  the  continuance  of  that  discrimination. 

In  addition  to  that,  in  any  case  where  the  Commission  has  had  a 
Wring  and  has  decided  that  an  existing  rate  is  unreasonable,  and  has 
ordered  its  discontinuance,  and  the  carrier  has  reduced  the  rate,  but 
not  to  the  point  which  the  Commission  has  fixed,  then  as  the  Commis- 
sioD  haa  already  all  the  facts,  it  could  have  a  summary  hearing,  and  in 

H.  Doc.  422,  5S-3 14 
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{^Lslatiye  power — to  say  that  when  the  court  ascertains  that  10  cents 
s  a  reasonable  rate  to-daj,  that  rate  shall  be  a  reasonable  rate  for  a 
certain  time  in  tKe  future,  and  to  direct  the  court  to  fix  it? 

^Ir.  HiNES.  That  is  a  new  aspect  of  the  matter  that  has  not  been 
presented  to  the  Supreme  Court.  It  seems  to  me  that  there  is  a  rea- 
Doable  basis  for  a  distinction  there;  that  it  is  in  the  power  of  the  leg- 
islature to  declare  that  a  rate  that  is  reasonable  to-day  shall  not  be 
exceeded  for  a  specific  length  of  time,  and  that  the  legislative  act  there 
vould  be  by  virtue  of  an  act  of  Congress  and  not  necessarily  by  virtue 
of  a  decision  of  the  court.  I  think  there  is  room  for  a  distinction 
there.  I  have  not  had  opportunity  to  think  that  over,  but  I  do  not 
think  that  question  is  foreclosed  by  the  maximum-rate  case. 

Mr.  TowNSEND.  You  and  Mr.  Spencer  both  have  claimed,  as  I  under- 
stand you,  that  if  the  railroads  sustain  a  loss  during  the  lean  years,  or 
during  depressed  years,  they  would  have  a  right  to  recoup  damages 
for  that  loss,  or  to  recover  that  loss  by  extra  charges  thereafter  or 
during  nrosperous  years.     Am  I  correct  about  that? 

&Ir.  HiNES.  I  do  not  claim  that  the  railroad  company  has  an  abso- 
lute right  of  that  sort,  and  it  certainly  has  no  right  to  prepare  for  lean 
jears  by  charging  unreasonably  high  rates  in  prosperous  years.  But 
I  Aj  that  the  fact  that  a  railroad  company  inakes  a  reasonably  large 
or  considerable  return  on  its  investment  in  prosperous  years  is  no  rea- 
son why  its  retum.for  those  years  should  be  reduced,  provided  its  rates 
ire  reasonable  and  not  extortionate,  &nd  there  is  a  very  strong,  practi- 
cal reason  for  that,  which  arises  out  of  common  justice,  that  a  railroad 
(i>n)pany  which  has  to  take  all  the  risks  for  lean  years  should  be 
idlowed  to  make  as  large  profits  in  the  prosperous  years  as  can  be  done 
l>v  chamng  just  rates. 

Mr.  "i^wNSEND.  On  what  are  you  going  to  figure  the  profits — on  the 
ictual  capitalization  of  the  road  ? 

Mr.  HiNES.  The  Supreme  Court  of  the  United  States  has  held  that 
tile  actual  present  fair  value  of  a  property  is  the  basis  for  a  considera- 
tion of  these  questions. 

Mr.  TowNSEND.  In  the  case  of  the  Southern  Bailway  Company,  that 
was  mentioned  by  Mr.  Spencer,  that  system  is  composed  of  a  number 
of  roads  that  were  bankrupt,  which  were  absorbed  by  this  system  when 
they  were  in  a  bankrupt  condition,  resulting  from  the  depressed  condi- 
tions of  trade  during  the  lean  years,  as  we  call  them.  Now,  do  you 
maintain  that  the  people  shoula  allow  the  Southern  Railroad  system 
to  recover  its  losses  based  on  the  original  capitalization  of  those  oank- 
nipt  companies! 

Mr.  HmEB.  I  do  not  know  anything  about  the  facts  of  that  particular 

case,  but  I  do  not  maintain  that  rates  must  be  high  enough  to  pay  a  profit 

i^ecessarily  on  the  original  capitalization.    The  Supreme  Court  has 

held  that  that  is  a  question  that  is  entitled  to  fair  consideration  under 

the  facts  of  each  case. 

)Ir.  TowNSEND.  This  loss  that  was  sustained  by  the  railroads  during 

I  Aese  years  was  not  the  only  loss  that  was  sustained.    The  people  gen- 

!  orally  who  patronized  the  railroads  sustained  losses  during  those  same 

years? 

Mr.  Hikes.  Yes,  sir;  but  the  people  get  the  chance  to  make  that 
'^P  in  the  prosperous  years,  and  my  contention  is  that  the  mil  roads 
i  '''^'ht  to  have,  within  fair  limitations,  the  same  chance. 
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Mr.  TowNSEND.  They  would  not  have  a  chance  to  make  that  up 
from  the  railroads  if  the  railroads  were  to  increase  their  rates  for 
transportation? 

Mr.  HiNES.  I  do  not  think  that  follows.  If  you  will  allow  me  to 
give  an  illustration  I  would  like  to  do  so.  Take  the  production  of 
iron.  The  rate  on  iron  moves  up  or  down  with  some  relation  to  the 
price  of  iron.  During  the  depression  in  the  iron  business,  about  1895, 
1896,  and  1897,  the  rate  on  pig  iron  from  Birmingham,  Ala.,  to  Louis- 
ville, Ky.,  which  is  the  base  rate,  was  reduced  to  $2  a  ton,  which  was 
the  lowest  rate  in  its  histor}'.  The  iron  business  began  to  improve  by 
leaps  and  bounds,  I  think,  about  1899.  That  rate  was  then  raised  to 
$2.50,  which  was  the  standard  rate.  Then  iron  went  up  to  a  phenome- 
nal price,  and  the  ironmasters  were  making  tremendous  profits.  Every 
steel  rail  that  the  railroad  companies  were  buying  was  costing  a  great 
deal  more  than  it  was  in  the  previous  years,  and  all  sorts  of  materials 
into  which  iron  entered  were  costing  the  railroads  more. 

They  then  raised  the  rate  from  Birmingham,  Ala.,  to  Louisville, 
Ky.,  to  $3.  That  did  not  prevent  the  ironmasters  from  making*  an 
enormous  profit.  That  gave  the  railroads  a  slight  share  in  the  great 
prosperity.  As  soon  as  the  iron  business  began  to  get  slack  again  and 
iron  went  down,  that  rate  went  down  to  $2.50  a  ton,  which  is  the  stand- 
ard basis,  and  if  any  severe  depression  should  come  it  would  probably 
fall  to  $2;  and  if  the  railroads  increase  rates  to  a  reasonable  aegree  in 
times  of  unusual  prosperity,  such  an  increase  does  not  absorb  any  great 
part  of  the  profit  the  people  make  in  those  times.  It  is  simply  shar- 
ing, in  a  very  modest  manner,  in  the  profits  the  people  make  in  those 
prosperous  times. 

Mr.  Richardson.  It  seems  to  me,  and  it  struck  me  more  forcibly 
than  any  other  part  of  vour  statement,  from  the  answer  you  made  to 
Mr.  Mann's  question  asked  a  few  moments  ago,  and  I  want  to  under- 
stand you  fully  on  that  subject  if  I  can.  Your  answer  to  that  question 
involved  this  idea,  that  the  Maximum  Rato  case  tended  to  show  that  the 
Supreme  Court  would  not  fix  a  rate  for  the  future,  but  that  the 
hypothesis  which  Mr.  Mann  made  presented  a  new  view,  and  a  doubt- 
ful one,  and  he  thought  possibly  it  might  get  rid  of  that  view  of  the 
Supreme  Court  for  fixing  a  rate  for  the  future.  Give  me,  if  you 
please,  as  far  as  you  can — and  1  know  you  can  do  it  fully,  on  this  mat- 
ter of  the  hypothesis  presented  by  Mr.  Mann,  and  the  view  of  the 
Supreme  Court  heretoiore  as  to  fixing  a  maximum  rate — or  rather  a 
rate  for  the  future. 

Mr.  HiNES.  1  have  not  had  occasion  to  consider  that  point  until  the 
suggestion  was  made  this  morning,  but  the  distinction,  it  strikes  me, 
is  this.  If  an  act  is  passed  which  says  in  general  terms  that  the  court 
shall  fix  what  it  terms  a  reasonable  rate  for  transportation  by  rail, 
then  the  Maximum  Rate  case  comes  in  and  says  that  faxing  that  rate  for 
the  future  is  a  legislative  function  which  it  can  not  exercise. 

Mr.  Richardson.  If  Congress  should  pass  an  act  saying  that  what- 
ever rate  the  revising  court  fixed  should  be  the  rate  and  stand  as  the 
rate,  that,  you  think,  would  get  rid  of  the  difficulty  of  the  court  acting 
in  a  legislative  capacity? 

Mr.  Hinos.  Yea,  sir;  I  think  that.  The  Maximum  Rate  case  estab- 
lishes the  fact  that  the  determination  of  what  is  a  reasonable  rate  to-day 
is  a  judicial  question. 
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Mr.  Richardson.  Would  not  that  encounter  this  objection,  that 
whatever  coald  not  be  done  directly  could  not  be  done  indirectly? 

Mr.  HiNES.  That  is  an  entirely  different  question,  I  think,  Judge 
Bichardson.  The  difference  impresses  me  in  this  way.  It  seems  to 
me  that  it  is  entirely  competent  for  Congress  to  declare,  subject,  of 
ooarse,  to  the  limitation  that  it  should  not  result  in  confiscation  of 
property,  but  only  subject  to  that  limitation,  that  the  existing  rates 
m  this  country  to-day  snail  not  be  exceeded  for  twelve  months.  That 
would  be  a  le^slative  act.  Now,  it  seems  to  me,  if  Congress  can  do 
th&t,  it  can  say  that  the  existing  reasonable  rates  in  force  to-day  shall 
wjt  be  exceeded  for  twelve  months,  and  leave  it  to  the  courts  to  deter 
mine  the  essentially  judicial  question,  what  is  the  existing  reasonable 
cite  to-day. 

Mr.  Adamson.  Then  if  Congress  enacts  that  a  rate  adjudged  by  a 
court  to  be  a  reasonable  rate  stmll  remain  the  rate,  it  will  not  be  obnox- 
ious to  the  theory  that  it  is  vesting  the  one  tribunal  with  the  double 
tothority,  legislative  and  judiciaril 

Mr.  HiNES.  Offhand,  that  is  my  opinion.  As  I  say,  I  never  had 
occasion  to  consider  that  question  until  this  morning,  but  it  seems  to 
me  that  makes  a  distinction. 

The  following  was  submitted  for  the  record  by  Mr.  Adamson  Jan- 
uary 19,  1905: 

New  York,  N.  Y.,  January  16,  1906. 
Bon.  W.  G.  Adamson, 

Member  of  Omgreis,  Washington,  D,  C 

Mt  Dear  Sib:  Referring  to  my  conversation  with  von  on  Saturday  last,  at  which 
tinie  you  furnished  me  copv  of  the  "  Hearing  before  the  Committee  on  Interstate  and 
Foreign  Commerce  of  the  flouse  of  Representatives  on  January  9  and  10,  1905,"  I 
Bote  with  particular  interest  the  testimony  in  regard  to  the  peach  shipments  from 

A  large  majority  of  the  peaches  forwarded  from  the  Southern  States  originate  on 
the  lines  of  the  Central  of  Georgia  Railway,  and  during  my  connection  with  that 
f^>nipaoy,  as  vice  president  and  president  from  the  latter  part  of  1S96  to  the  last 
month  of  1903,  nothing  was  left  undone  by  myself  or  other  officials  of  the  company 
to  fcst^  and  encourage  the  peach  industry  in  ( Georgia  and  Alabama. 

The  peaches  shipped  from  that  section  and  the  orchards  containing  millions  of 
trees  that  w^ere  planted  along  the  lines  of  that  railway  will  bear  testimony  as  to  what 
^«F  accomplished  during  that  period. 

The  difficulties  encountered  in  shipping  the  crop  of  1896  was  detailed  to  me  by 
the  operating  officials,  and  it  was  decided  after  an  exhaustive  study  of  the  situation, 
»t  which  time  the  views  and  suggestions  of  the  principal  growers  were  obtained,  that 
It  wag  to  their  interest  as  well  as  from  the  railway  standpoint  that  an  agreement 

I  «hoaJd  be  made  with  a  company  who  would  guarantee  the  furnishing  of  the  proper 
<^^t  including  labor  and  ice,  and  see  that  eacn  and  every  car  was  propjerly  attended 
to.  not  only  at  the  originating  point,  but  at  certain  intermediate  stations  up  to  its 

I  Wint  of  destination. 

•  The  Armour  Car  Lines  were  selected,  and  at  all  times  performed  their  part  of  the 
*^f^ent  with  satisfaction. 

Dnring  certain  years,  owing  to  shipments  exceeding  the  estimates,  they  were 
obli|red  to  transport  ice  from  points  in  Illinois  and  Indiana;  again,  ice  was  brought 
"^^  the  coast  of  Maine  by  vessels  to  Savannah  and  thence  by  rail  to  the  peach- 
dipping  stations.  One  year,  after  careful  preparations  were  made  to  handle  the 
^t  owing  to  climatic  conditions  there  was  not  a  car  of  peaches  forwarded. 
From  my  knowledge  of  the  situation  I  can  positively  state,  first,  a  bulletin  was 

I    l^eM  each  morning  oy  the  railroad  company,  stating  the  number  of  cars  forwarded 

\   the  day  before,  and  their  destination,  so  that  each  shipper  would  know  the  exact 

■    atnation. 

[      Second.  The  Armour  Car  Line  people,  or  Armour  &  Co.,  did  not  purchase  any  of 

:   ^  peaches,  and  were  in  no  manner  mterested  in  the  purchase  and  sale  of  same. 
ymtd.  They  had  no  voice  in  the  distribution  or  allotment  of  the  cars  that  was 
vithio  the  province  of  the  railway  company  through  its  authorized  agents. 
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Fourth.  The  tariff  schedules  for  refriffeiation,  which  IncUided  all  cost  for  that 
service^  covering  the  icing  of  the  car  for  me  purpose  of  cooling  same  before  placing 
the  fruit  in  it  and  all  icing  and  care  of  cars  at  all  intermediate  stations  to  its  terminal 
point,  was  placed  on  the  waybill  by  the  originating  line,  and  settlement  made 
with  them  to  the  Armour  Car  Line,  not  by  the  termmal  Ime,  as  indicated  in  the 
testimony. 

Having  familiarized  myself  with  the  cost  of  refrigeration  by  the  Armour  Car  Line, 
I  have  no  hesitation  in  saying  that  in  my  opinion  the  same  is  fair  and  reaf^onable,  as 
well  as  the  chaiges  made'  bv  the  railway  tor  transportation.  The  canteloape  and 
plum  shipments  are  included  with  the  peaches. 

The  movement  of  the  peach  crop  is  a  transportation  problem  peculiar  to  itselL 
It  occupies  ^e  space  of  time  from  a  month  to  six  weeks'  duration.  In  my  judgment, 
the  enactment  of  any  legislation  effecting  the  present  arrangements  that  the  railways 
are  able  to  make  with  the  car  line  would  result  in  the  latter  withdrawing  from  that 
service.  They  can  not  afford  to  decrease  the  cost  of  refrigeration  and  give  satisfactory 
service. 

The  railways  are  unable  to  own  and  furnish  the  special  equipment  to  handle  the 
crop  within  the  limited  time.  Consequently  to  curtail  the  existing  satisfactory 
arrangements  or  detract  from  it  in  any  manner  would  prove  an  injustice  and  financial 
loss  to  the  southern  producer  of  fruits  and  stop  the  rapid  progress  now  being  made. 

The  interest  I  feel  in  the  success  of  that  industry  owing  to  my  past  connection 
with  it,  and  the  kind  treatment  accorded  me  at  all  times  by  the  producers,  is  my 
excuse  for  inditing  this  appeal  to  you. 

Thanking  yon  for  the  opportunity,  I  remain,  dear  sir,  yours,  very  truly, 

John  M.  £oan. 

STATEMEV T  OP  H.  L.  BOND,  JR.,  EStt. 

Mr.  Chairman  and  gentlemen,  as  I  labor  under  the  disability  of 
being  a  railroad  attorney,  perhaps  I  ought  to  say  that  I  do  not  repre- 
sent more  than  one  railroad,  and  possibly  in  some  matters  do  not 
reflect  the  opinion  of  other  railroad  counsel.  Possibly  the  committee 
v^ill  hear  me  on  the  theory  that  I  have  never  been  in  the  legislature  or 
held  any  public  oflSce,  and  therefore,  under  Judge  Crump's  definition, 
am  one  of  those  entitled  to  speak  on  these  matters — at  least  in  Virginia. 
[Laughter.] 

Now,  I  want  to  avoid,  as  far  as  I  can,  a  repetition  of  what  has  been 
so  well  stated  by  Mr.  Hines.  1  want  to  say  that  in  my  opinion,  and  I 
think  in  the  opinion  of  every  other  railroad  lawyer,  he  has  not  in  any 
respect  exaggerated  the  importance  of  the  matters  here,  or  the  difii- 
culties  of  the  proposed  centralization  of  rate  making.  I  think  I  can 
perhaps  add  to  what  he  has  said  only  by  calling  the  attention  of  the 
committee  to  specific  instances. 

Mr.  TowNSKND.  What  company  do  you  represent? 

Mr.  Bond.  1  am  second  vice-president  of  the  Baltimore  and  Ohio 
Sailroad  Company.  I  hold  in  my  hand  the  ofticial  record  of  the 
Maximum  Rate  case — by  the  way,  the  only  copy  the  Commission  had. 
The  order  of  the  Commission  in  that  case  was  made  on  the  complaint 
of  the  Chicago  Freight  Bureau  against  35  railroads.  The  order  is  as 
follows: 

It  is  ordered  and  'adjudged  that  the  above-named  defendants,  and  each  of  them, 
eng}i^ed  or  participating  in  the  transportation  of  freight  articles  enumerated  in  the 
Southern  Railway  and  Steamship  Association  classification  as  articles  of  the  first, 
secx)nd,  third,  fourth,  fifth,  or  sixth  class,  do,  from  and  after  the  10th  day  of  July, 
1894,  wholly  cease  and  desist,  and  thenceforth  abstain  from  charging,  demanding, 
collecting,  or  receiving  any  greater  aggregate  rate  or  compensation  per  hundred 
pounds  ror  the  transportation  of  freight  in  anv  such  class  from  OincinnUti,  in  the 
State  of  Ohio,  or  from  Chicago,  in  the  State  of  Illinois,  to  Knoxville,  Tenn.,  Chattar 
nooga,  Tenn.,  Rome,  Ghft.,  Atlanta,  Qa.,  Meridian,  Miss.,  Birmmgham,  Ala.,  Annis- 
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tr»ii,  Ala.«  or  8elma,  Ala.,  than  is  below  specified  in  cents  pcKr  hundred  pounds  under 
MU4l  numbered  classes,  respectively,  ana  set  opposite  to  said  points  of  destination, 
L'uit  is  to  say 

Aod  here  follows  the  complete  tariff  for  the  six  classes,  and  then 
tlie  order  continues: 

And  said  defendants  and  each  of  them  are  also  hereby  notified  to  further  readjust 
tbeir  tarifis  of  rates  and  chaises  so  that,  from  and  after  said  10th  day  of  July,  1894, 
rates?  for  the  transportation  of  freight  articles  from  Cincinnati  and  Chicago  to  south- 
t:Tu  points,  oUier-uian  those  hereinabove  specified,  shall  be  in  due  and  proper  relation 
to  rates  put  into  effect  by  said  defendants  in  compliance  with  the  provisions  of  this 
'jrder. 

And  it  is  further  ordered^  That  a  notice  embodying  this  order  be  forthwith  sent  to 
nich  of  the  defendant  corporations,  together  with  a  copy  of  the  report  and  opinion 
<-t  the  Gomtaaission  herein,  in  conformity  with  the  provisions  of  the  fifteenth  section 
ol  the  act  to  regulate  commerce. 

Mr.  Spencer  has  told  you  that  that  affected  two  thousand  rates.  I 
have  the  estimate  of  the  traffic  officers  of  some  of  the  southern  roads — 
informal^  of  course — ^that  that  order  would  have  meant  a  loss  of  revenue 
of  at  least  $3,000,000  per  annum;  or,  let  us  say,  it  would  have  destroyed 
the  borrowing  power  of  those  railroads  to  the  extent  of  $50,000,000. 

Now,  we  must  admit,  I  think,  that  a  $50,000,000  case  is  an  impor- 
tant matter.  It  may  have  been  only  a  coincidence,  but  this  order  was 
passed,  as  you  will  remember,  in  1894,  when  these  railroads  were  flat 
on  their  backs  and  a  large  part  of  the  mileage  of  the  present  Southern 
Railway  was  in  the  hanas  of  receivers.  The  decision  of  the  Supreme 
Court  in  the  Maximum  Rate  case,  which  has  been  so  bitterly  com- 
plained of  as  depriving  the  Commission  of  this  power,  was  made  in 
l^t^T;  and  it  was  only  following  that  decision  that  the  revival  in  the 
railroad  prosperity  and  credit  of  this  country  took  place.  Thut  may 
k  only  a  coincidence,  but  in  the  minds  of  a  great  many  railroad  peo- 
ple, investors  and  managers,  it  is  more  than  a  coincidence.  They  think 
that  that  decision  of  the  Supreme  Court  removed  a  cloud  from  the 
credit  of  the  railroads  of  this  country,  and  that  the  legislation  pro- 
(Xb^Ml  here  is  legislation  that  will  recreate  that  cloud  on  the  milroad 
i-redit.  Now,  that  is  a  view.  But,  whether  we  may  agree  with  that 
or  not,  I  think  the  committee  must  agree  that  these  matters  are  of 
great  importance. 

Let  us  look  at  it,  then,  from  the  point  of  view  of  the  public,  and 
Dot  simplv  of  the  railroaas.  In  the  first  place,  what  is  the  situation 
of  the  railroads  of  this  country  to-day?  It  is  only  two  years  ago  that 
every  one  of  the  trunk  lines  was  refusing  to  take  cars,  refusing  to 
accept  freight  from  its  western  connections.  Why  was  that?  Obvi- 
otijjly  because  the  railroads  of  this  country  had  not  kept  up  with  the 
growth  of  the  country;  and  the  reason  they  had  not  kept  up  with  the 
}:rowth  of  the  country  was  because  of  the  depression  tliat  existed  from 
1^J*3  on  to  1899  or  1900.  Now,  unless  these  railroads  have  credit  it 
is  impossible  for  them  to  keep  up  with  the  growth  of  this  country, 
for  the  only  way  they  can  get  the  money  to  keep  up  with  that  growth 
i*^  to  get  it  either  on  stocks  or  bonds;  and  if  you  deprive  the  mil- 
roadd  of  this  country  of  their  credit  the  growth  of  the  country  will 
>top.  It  is  a  physical  impossibility  for  the  country  to  grow  without 
iuiproved  transportation  facilities.  It  is  not  a  question  of  mtes,  it  is 
&  question  of  facilities.  There  is  not  a  merchant  in  the  country  who 
vill  not  tell  you  that  two  years  ago  he  did  not  care  what  i*ate  he 
^iUs  charged  if  he  could  only  get  a  car. 
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Now,  in  another  aspect  let  us  look  at  the  public  importance  of  these 
matters.  In  1890  the  New  York  Board  of  Trade  and  Transportation 
filed  a  complaint  with  the  Interstate  Commerce  Commission  that  the 
railroads  nmning'  from  the  ports  of  the  Atlantic  seaboard  and  of  the 
Gulf  were  charj^m^  less  on  imported  merchandise  from  Europe  car- 
ried on  through  bills  of  lading  than  they  charg(^d  on  merchandise 
originating  at  the  seaboard,  and  that  that  was  an  unjust  discrimination 
under  the  interstate-commerce  law.  Among  the  defendants  were  prac- 
tically all  of  the  great  trunk  lines  and  a  great  many  of  the  other  roads; 
among  the  others  were  the  roads  from  the  port  of  New  Orleans,  at 
*east  the  Texas  and  Pacific.  The  Commission  decided  January  29, 
1891,  that  that  method  of  making  rates  was  illegal — was  discrimi- 
rnitorv — and  they  proceeded,  by  a  bill  in  equity  in  the  circuit  court  in 
New  York,  to  enjoin  all  the  defendants.  They  did  not  catch  some  of 
ttio  defendants  in  New  York,  but  they  caught  the  Texas  and  Pacific 
liiiilway,  and  they  obtained  an  iniunction  against  the  Texas  and  Pacific 
to  restrain  that  company  from  charging  loss  on  import  traffic  than  it 
charged  on  traffic  originating  in  the  port  of  New  Orleans — in  the  city 
of  New  Orleans. 

That  case  was  affirmed  by  the  circuit  court  of  appeals,  sitting  in 
New  York,  June  3,  1893,  and  it  went  to  the  Supretne  Court  of  the 
United  States  and  is  reported  in  16^  U.  S.,  197.  The  Supreme  Court 
(March  30, 1896)  held  that  the  present  act  to  regulate  commerce  was 
an  act  for  the  promotion  of  commerce  and  not  for  its  restriction  and 
destruction;  that  under  the  terms  of  that  act,  under  the  third  and 
fourth  sections  of  the  act,  the  commercial  conditions  affecting  this 
import  traffic  could  be  considered  and  must  be  considered,  and  that  the 
failure  of  the  court  of  appeals  and  the  circuit  court  and  the  Interstate 
Commerce  Commission  so  to  consider  it  required  a  reversal.  Now, 
what  did  that  do  for  the  port  of  New  Orleans?  It  kept  open  that  port. 
It  was  that  decision  that  made  the  growth  of  that  port  possible.  The 
Commission  had  it  closed.  If  the  provisions  of  the  Quarles-Cooper 
bill  had  then  been  law  the  port  woula  have  been  closed  to  imports  from 
1891  to  March  30,  1896.  Of  course,  the  trunk  lines  were  not  sorry  to 
have  it  closed,  but  lam  just  giving  that  as  an  illustration  of  the  impor- 
tance of  these  decisions,  the  far-reaching  effect  on  milroads,  and  not 
merely  on  railroads  but  on  the  communities. 

It  is  not  so  much  the  possibility  of  any  bias  against  railroads  on  the 
part  of  the  Interstate  Commerce  Commission  or  anj'^  other  commission 
that  creates  apprehension  with  those  who  think — who  have  to  think — 
about  these  matters.  You  take  any  set  of  men  and  you  give  them  an 
occupation  that  takes  all  their  thought  and  mind,  and  the  stronger- 
minded  those  men  are  the  more  apt  they  are  to  evolve  some  theory; 
the  more  apt  to  want  to  shape  the  world  to  suit  what  they  believe — and 
sincerely  believe — to  be  the  right  course.  Why,  even  as  I  may  say  in 
confidence  to  the  lawyers  present,  we  sometimes  believe  whena  mem- 
ber of  the  bar  is  elevated  to  a  court  beyond  which  there  is  no  appeal, 
that  his  views  on  political  economy  and  government  generally  have 
some  effect  on  his  views  of  the  law.  Much  more  is  that  the  case  and 
it  is  bound  to  be  the  case  with  any  commission  that  isappointedto  deal 
with  such  a  matter  as  the  transportation  of  this  country.  And  we  are 
not  speaking  now  from  any  theory;  we  have  only  to  look  at  the  history 
of  the  subject. 
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Take  the  very  first  case  that  went  to  the  Supreme  Court  from  the 
iedsion  of  the  CommissioD,  which  was  the  Party  Rate  case.  The 
C3Gomiis9ion  in  that  case  decided  that  it  was  a  violation  of  the  law  for 
the  Baltimore  and  Ohio  Kailroad  Ciompany  to  sell  tickets  to  parties  of 
bea  or  more  at  2  cents  a  mile,  because  it  was  a  discrimination  against 
the  first-class  passenger.  Of  course  the  Supreme  Court,  when  the  case 
got  there,  decided  that  there  was  no  justification  in  the  law  for  any 
:nzch  opinion.  The  Commission's  decision,  as  you  will  perceive,  was 
Do4  m  any  way,  shape,  or  form  directed  against  the  carrier.  It  was  a 
decision  that  absolutely  would  have  driven  out  of  business  every  small 
traveling  theatrical  company  in  this  country,  and  would  have  stopped 
your  baseball  nines. 

Mr.  Mann.  That  would  be  an  attack  upon  all  our  institutions. 
Mr.  Bond.  Yes;  our  national  game.  But  that  fact  did  not  a^ppe^l 
to  the  Commission,  although  it  was  urged  on  them  with  tears,  jjiey 
had  conceived  a  theory  as  to  how  passenger  rates  must  be  adjusted  in 
the  country,  and  had  decided  that  they  must  be  spread  evenly  over  all 
the  pat«sengers,  and  that  if  I,  as  a  member  of  a  baseball  club,  traveled 
in  the  same  car  with  you,  who  were  a  first-class  passenger.  I  was  some- 
how injuring  you  if  I  did  not  pay  3  cents  a  mile  and  you  nad  to  pay  3 
cents  a  mile.  Now,  that  was  a  pure  theory,  and  that  is  not  the  only 
instance.  This  instance  of  the  decision  as  to  the  import  rates  was  just 
:fimply  another  theory.  They  thought — thej^  found — that  unless  they 
restricted  the  carriers  to  the  same  rate  on  imports  that  they  charged 
on  local  business  from  the  seaports  that  there  was  nothing,  as  they 
baid,  in  the  act  to  cover  the  business,  and  they  could  not  control  it, 
the  whole  theorv  being  that  they  had  to  spread  this  act  so  as  to  control 
evcrjrthing.     Tbat  was  purely  a  theorv. 

The  same  way  in  all  these  cases  on  the  long  and  short  haul.  Long 
after  the  courts  had  decided  that  the  commercial  conditions  affecting 
the  traffic,  the  competition  of  markets,  the  competition  of  other  car- 
riers— although  they  were  rail  carriers — long  after  the  courts  had 
decided  that  those  matters  were  circumstances  and  conditions  to  be 
considered  under  the  fourth  section  of  the  act,  the  Commission  went 
OD  and  tried  to  distinguish  the  cases  and  say  that  this  case  or  that  case 
was  not  covered  by  the  decisions  of  the  court.  They  just  hung  on  to 
that  theory  to  the  bitter  end;  and  it  was  only  in  1902  that  Chairman 
Enapp  told  you  here  that  these  decisions  had  practically  destroyed  the 
foarth  section  of  the  act.  Now,  that  was  a  theory — in  perfect  good 
faith,  of  course,  but  still  a  theory — that  would  have  destroyed  the 
whole  fabric  of  the  business  of  the  South.  The  whole  South  is  built 
up  on  the  other  theory,  and  no  business  man  in  the  South  would  have 
kjkown  whether  he  was  located  in  the  right  place  or  the  wrong  place. 
Now,  theorizing  is  a  quality  of  the  human  mind;  it  is  not  confined  to 
toy  body  of  men,  it  is  universal;  and  it  is  one  of  the  serious  things  to 
^rd  against  in  this  matter. 

Mr.  lowNSEND.  Is  not  that  also  possessed  by  the  railroad  men  who 
fix  tariffs? 
Mr.  Bond.  There  seems  to  be  an  entire  misconception  of  how  rates 
I  and  tariffs  are  fixed  by  railroad  men.     Of  course  the  tariffs  are  a  his- 
torical fabric;  but  the  tariffs  of  this  country  to-day,  all  the  tariffs  that 
,  &re  made  to-day  are  made  by  the  shippers  and  the  railroads  together. 
They  are  made  by  two  sets  of  people  who  have  one  common  interest 
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and  that  common  interest  is  that  the  traffic  »hal)  move.  Unless  the 
traffic  moves,  there  is  nothing  in  it  for  the  railroads.  Unless  the 
traffic  moves  there  is  notliing  in  it  for  the  shippers;  and  they  have 
got  to  come  together  on  a  proposition  that  will  enable  the  traffic  to 
move;  and  that  is  the  distinction,  and  the  vital  distinction,  between 
the  making  of  rates  as  they  have  been  made  in  this  country,  by  the 
shippers  and  the  railroads  in  conference,  and  the  making  of  rates  b3*  a 
governmental  board  that  sits  up  and  evolves  a  theory  of  how  the  laws 
of  trade  should  operate,  what  community  should  have  an  advantage, 
and  how  much  of  an  advantage,  and  then  tries  to  demonstrate  that 
theory  despite  the  laws  of  trade. 

Now,  that  is  the  vital  and  essential  difference.  And  when  you  bear 
people  talking  of  railroads  sitting  up  and  making  rates,  they  are  talk- 
ing about  something  they  know  nothing  about  The  railroads  do  not 
sit  up  and  make  rates;  they  can  not  sit  up  and  make  rates;  they  are 
absolutely  in  the  power  of  these  commercial  laws.  They  have  got  to 
make  rates  that  will  get  the  commodities  to  market,  that  will  enable 
the  commodities  to  move  in  competition  with  the  same  commodities 
moving  from  some  other  source  of  supply,  and  what  they  have  to  do 
is  to  agree  with  the  shipper  as  to  what  rates  will  move  the  traffic. 

And  I  want  to  say  that  it  is  not  because  we  have  not  had  able  men 
on  the  Commission,  because  we  have  had  great  ability  on  the  Commis- 
sion; that  their  record  in  the  courts  is  twentv-two  misses  to  one  bull's- 
eye  and  two  in  the  next  ring.  That  is  tneir  record.  [Laughter.] 
That  is  not  because  they  are  not  able  men.  It  is  because  they  are  able 
men,  because  they  have  been  strong-minded  men.  But  being  stron^r- 
minded  men  they  would  evolve  a  theory  by  which  the  business  of  this 
country  was  to  be  governed,  and,  unfortunately  for  them,  the  Supreme 
Court  said  that  there  was  no  such  theory  in  the  law,  and  that  the 
theories  thev  evolved  were  contrary  to  the  spirit  of  our  institutions. 

I  think  that  the  committee  must  have  appreciated  from  the  state 
ment  of  Mr.  Hines  the  further  difficulty  of  the  physical  disability — 
impossibility — of  bringing  to  one  central  office  in  the  city  of  Wash- 
ington the  questions  whicn  are  under  daily  and  hourly  discussion  by 
thousands  or  railroad  traffic  men  and  shippers  by  railroad  throughout 
this  country.  What  he  said  there  as  to  the  changing  of  a  rate,  one 
rate  bringing  all  the  others  in,  is  illustrated  by  the  order  in  the  Maxi- 
mum Rate  case,  which  I  have  read  to  ^ou,  and  is  absolutely  tine,  as 
he  so  graphically  stated  it.  The  rates  m  this  country  are  not  a  set  of 
independent  lines;  they  are  a  fabric.  They  are  so  interwoven  every- 
where that  if  you  shorten  one  thread  you  will  make  a  kink  in  that 
fabric  that  may  run  almost  anywhere.  And  there  is  not  anybody'  in 
the  railroad  world  who  can  tell  where  it  is  going  to  run. 

I  want  to  call  the  attention  of  the  committee  to  the  fact  that  since 
the  passage  of  the  act  to  regulate  commerce  the  lines  that  use  the  offi- 
cial classification  have  found  it  necessary  to  promulgate  26  of  those 
documents  [indicating  book]. 

Mr.  Mann.  Might  I  ask  you  if  you  could  furnish  to  the  committee 
some  copies  of  the  official  classification,  of  the  last  edition,  and  also 
some  copies  of  your  schedule  of  rates? 

Mr.  Bond.  I  shall  be  very  happy  to  do  so.  The  schedule  of  rates, 
if  you  cover.all  the  commodity  rates,  would  probably  be  something  of 
a  volume,  but  I  shall  be  glad  to  furnish  it  if  you  want  it.    As  a  mat- 
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ter  of  history,  perhaps  of  curious  history,  I  have  attached  to  this  offi- 
cial classification  extracts  from  the  acts  relating  to  the  Baltimore  and 
Ohio  Railroad  Company,  the  first  railroad  of  any  size  in  this  countr}', 
which  show  the  rates  and  classifications  in  force  on  tJiat  road  by  virtue 
of  the  statutes  down  to  184:0.  The  final  wind  up,  1  will  say,  was  that 
with  the  exception  of  flour,  marble,  granite,  soapstone,  limestone,  and 
lime,  the  rate  per  ton  per  mile  on  the  Baltimore  and  Ohio  Railroad  for 
all  articles  was  8  cents  per  ton  per  mile,  and  prior  to  that  time  some 
other  articles,  including  whisky,  had  been  tmnsported  at  the  rate  of 
4  cents  per  ton  per  mile.  The  present  ofiicial  classification  contains 
9,800  articles. 

The  Chairman.  That  paper  you  have  referred  to  there  is  so  detached 
that  it  could  go  into  the  minutes  of  this  meeting. 

Mr.  Bond.  Yes,  sir. 

The  Chairman.  Let  it  go  in  the  record,  then. 

Mr.  Bond.  Very  well. 

The  extract  referred  to  is  here  printed  in  the  record  as  follows: 

CLASSIFICATION  AND  RATES — ^BAi;nMORE  AND  OHIO  RAILROAD. 

(1826,  chapter  123,  sec.  18,  original  charter.)  On  all  goods,  produce,  merchandise, 
or  property  of  any  description  whatsoever,  transported  by  them  from  west  to  east, 
not  exo«eding  one  cent  a  ton  per  mile  for  toll  and  tliree  cents  a  ton  per  mile  for 
transjxjrtation;  on  all  goods,  produce,  merchandise,  or  property  of  any  description 
whatsoever,  transported  by  them  from  east  to  weh^t,  not  exceeding  three  cents  a  ton 
per  mile  for  tolls  and  three  cents  a  ton  per  mile  for  transportation. 

(1830,  chaptei  117.)  The  company  may  contract  for  transportation  of  mail:  '*and 
said  company  shall  have  T)0wer  to  make  special  contracts  with  any  authorized  officer 
or  agent  of  the  State  of  Maryland,  or  of  any  other  of  the  United  States,  or  with  any 
corporation,  copartnership  or  individual,  for  the  exclusive  use  of  any  car,  or  part  of 
a  car,  or  wagon  on  said  road,  for  a  limited  time  or  distance,  and  for  the  transporta- 
tion thereon  of  horses  and  other  living  animals,  and  of  carriages,  furniture,  plate, 
jewelry,  and  machinery  of  any  description,  on  such  terms  as  may  be  agreed  on  by 
the  parties. 

"That  it  shall  be  lawful  for  the  president  and  directors  of  the  Baltimore  and  Ohio 
Railroad  (Company  aforesaid,  or  a  majority  of  them,  to  regulate  and  fix,  from  time  to 
time,  the  price  or  sum  to  be  charged  and  taken  by  the  said  company  for  receiving, 
weighing,  delivering,  and  stora^  of  merchandise,  produce  and  other  articles;  ami 
for  the  transportation  of  any  smgle  bale,  box,  or  parcel  of  merchandise  or  other 
articles  not  exceeding  two  hundred  and  fifty  pounds." 

( 1836,  chapter  261.)  In  lieu  of  the  charges  for  toll  and  transportation  authorized  by 
act  of  1826,  chapter  123,  section  18,  ^'the  said  company  shall  have  i>ower  to  charge 
on  all  goods,  produce,  merchandise,  or  property  of  ever^  description  whatsoever 
trausported  by  them  upon  their  said  railroad,  not  exceedmg  eight  cents  per  ton  of 
two  thousand  pounds  per  mile,  provided  that  the  maximum  of  charge  per  ton  per 
mile  upon  the  said  roaa  upon  the  articles  of  flour,  grain,  com,  oats,  to&cco,  whisky, 
coal,  iron,  lime,  ore,  lumber,  plaster,  stone  and  wood,  fish,  and  salt  shall  not  exceetl 
the  rates  allowed  by  the  said  act  of  incorporation. 

"That  in  all  cases  where  the  weight  of  any  article  shall  not  exceed  five  hundred 
poun<ls  the  said  company  shall  have  power  to  charge,  at  their  discretion,  either  by 
bulk  or  by  weight,  on  their  said  road  and  its  branches,  estimating  fifty  cubic  feet  as 
equivalent  to  a  ton. 

"  By  the  act  of  1840,  chapter  86,  grain,  com,  oats,  tobacco,  whisky,  ore,  iron,  and 
lamlier  are  taken  out  of  the  exception  made  by  the  act  of  1836;  ten  barrels  of  flour 
are  to  be  taken  for  a  ton,  and  the  charges  upon  marble,  granite,  soapstone,  limestone, 
and  lime  are  to  remain  as  authorized  by  act  of  1826,  chapter  123." 

Mr.  Stevens.  Have  you  any  estimate  of  the  proportion  on  that 
road  of  the  traffic  moving  by  commodity  rates  as  compared  with  that 
moying  by  class  rates  if 

Mr.  Bond.  1  have  not,  although  the  Baltimore  and  Ohio  Railroad  is 
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a  very  large  bituminous-coal  road.     Bituminous  coal  does  move  in 
carloads  under  a  commoditv  i*ate  practically. 

Mr.  Stevens.  So  that  what  might  be  true  of  your  road  would  not 
be  true  of  all  i 

Mr.  Bond.  Might  not  be  true  at  all  of  other  roads. 

Without  repetition  1  can  hardly  dwell  further  on  the  general  prop- 
ositions involved,  but  1  want  to  try  to  make  some  suggestions  which 
I)os8ibly  may  be  helpful.  The  line  of  distinction,  of  course,  is  the 
ine  that  must  be  dmwn  between  the  theory  of  regulation  under  the 
present  act,  which  is  a  theory  of  regulation  bv  an  administrative  body 
all  of  whose  acts  shall  be  subjected  to  the  decision  of  a  court  before 
the^  can  be  put  into  eflfect,  and  the  proposed  theory  of  regulation  by 
which  this  administrative  body  shall  be  vested  with  a  power — a  legis- 
lative  power — that  makes  it — to  a  certain  extent,  at  any  rate — ^inde- 
pendent of  and  superior  to  the  court  in  the  matter  of  rates. 

As  soon  as  you  cross  that  Rubicon,  no  matter  how  you  may  hedge 
in  that  legislative  power,  you  have  made  a  vital  step,  a  step  not  in  tne 
mere  matter  of  procedure,  but  in  the  matter  of  principle  of  regulation. 
And  it  is  that  fact  which  has  excited  so  much  interest,  and  possibly.  I 
may  say,  opposition  to  the  proposed  legislation.  It  is  not  because  toe 
carriers,  or  anyone,'  would  deprive  the  Commission  of  any  efficient 
procedure  under  the  present  theory  of  regulation,  but  it  is  because  in 
the  estimation  of  a  great  many  people,  and  particularly  of  the  lawyers, 
this  change— this  proposed  legislation — is  a  radical  step,  a  change  of 
principle;  and  however  it  may  be  hedged  in,  it  is  regarded  by  them  as 
threatening  and  dangerous.  In  my  opinion  no  such  change  of  princi- 
ple is  necessary  to  meet  all  the  requirements  of  the  situation  and  all 
the  requirements  of  the  public.  But  before  1  come  to  that,  I  should 
like  to  refer  a  little  to  the  existing  state  of  the  interstate  commerce 
law,  because  without  some  statement  of  that  sort  a  good  deal  that  I 
may  want  to  say  would  not  appear  relevant. 

"the  law  was  reinforced  most  strongly,  and  I  might  almost  say 
revivified,  by  the  passage  of  the  act  of  1903,  that  is,  the  Elkins  Act. 
The  mistake  that  nad  been  made  in  the  effort  to  enforce  the  law  as 
against  rebates  and  discriminations  was  the  mistake  of  endeavoring^  to 
enforce  the  second  section  of  the  act.  There  seemed  to  be  no  appre- 
ciation of  the  importance  of  the  sixth  section,  which  required  ail  the 
rates  to  be  published  and  the  schedules  to  be  filed.  !Now,  it  is  one 
thing  to  find  that  a  railroad  company  has  charged  two  different  men 
two  different  rates  under  substantially  the  same  circumstances  and  con- 
ditions, even  of  transportation.  That  is  one  thing,  and  that  is  a  very 
difficult  thing,  because  they  do  not  do  it.  It  was  perfectly  easy  to 
rive  one's  own  shippers  the  advantage  over  the  shippers  by  another 
nne  without  any  discrimination  among  one's  own,  and  unless  the  car- 
rier could  give  its  shippei*s  that  advantage  without  such  discrimination 
it  would  make  no  cut  m  rates.  That  is  the  whole  secret.  But  when 
the  carrier  must  make  all  rates  public  and  then  keep  to  those  public 
rates,  you  have  a  case  that  can  be  proved  absolutely  and  easily,  and, 
further  than  that,  you  accomplish  tne  result  of  preventing  discrimina- 
tion through  the  mathematical  proposition  that  things  that  are  equal 
to  the  same  thing  are  equal  to  each  other. 

Now,  that  is  the  key  to  the  enforcement  of  the  law  to-day.  Further 
than  that,  the  Elldns  Act  gave  a  clear  remedy  by  injunction,  which  was 
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be  thing  that  was  absolutely  and  cryingly  needed  for  years.  Wbat- 
ver  may  be  thought  of  government  by  injunction  it  is  the  only  gov- 
rnmeat  to  accomplish  results,  such  as  you  wish  to  accomplish  m  this 
ase. 

The  Commission,  if  it  has  any  reason  to  believe  that  any  common 
Arrier  is  not  charging  the  published  schedule  rates,  can  apply  for  an 
njanction  and  get  an  injunction  of  the  most  sweeping  kino,  and  there 
is  not  a  railroad  carrier  in  this  country  or  any  other  country  that 
^onld  dare  to  violate  such  an  injunction.  So  that  that  provision  now 
irfthe  key  of  this  whole  act.  Despite  the  advice  of  railroad  counsel, 
A©  Commission  were  a  long  time  finding  it  out;  but  they  have  it  now, 
tnd  there  is  nothing  that  you  could  do  tnat  could  add  to  the  efficiency 
of  the  present  remedies  against  discriminations  and  rebates.  But  that 
enforcement  is  an  enforcement  which  under  the  act  can  only  be  had 
hj  and  through  the  Commission,  and  it  is  of  vital  interest  to  the  ear- 
ners as  well  as  to  the  public  that  the  Commission  should  continue  to 
have  the  time  and  to  have  the  disposition  to  enforce  the  provisions  of 
the  sixth  section  through  the  Elkms  Act. 

That  act  has  changed  the  situation  in  a  way  that  seems  hardly  to  have 
been  considered  in  Sie  draft  of  some  of  these  measures.    The  act  says: 

Whenever  any  carrier  files  with  the  Interstate  Commerce  Commission  or  publishes 
t  particnlar  rate  under  the  provisions  of  the  act  to  regulate  commerce  or  acts  amenda- 
tory thereto,  or  participates  in  any  rates  so  filed  or  published,  that  rate  as  against 
8Qch  csnieTy  its  ofiScers,  or  agents  m  any  prosecution  begun  under  this  act  shall  be 
conclusively  deemed  to  be  the  legal  rate,  and  any  departure  from  such  rate  or  an^ 
offer  to  depEurt  therefrom  shall  be  deemed  to  be  an  offense  under  this  section  of  this 
ict 

In  other  words,  under  this  act  it  is  an  essential  part  now  of  your 
whole  system  of  re||^lation  that  these  published  schedules  are  the  evi- 
dence and  the  only  evidence  of  what  the  rate  is.  You  have  got  a  com- 
plete, absolutely  efficient  system,  as  I  say,  if  it  is  enforced,  to  make 
your  rates  uniform  as  between  shippers — that  is  to  say,  to  secure  the 
observance  of  the  published  rates. 

Now,  of  course  tne  question  is,  suppose  those  published  rates  are  not 
right?  Suppose  they  violate  the  third  or  the  first  or  the  fourth  sec- 
tion, what  IS  to  be  done?  Well,  as  the  act  stands  to-day,  the  Commis- 
srion  can  institute  an  investigation  on  its  own  account,  or  anybody  can 
file  a  complaint  with  the  Commission,  which  it  will  investigate.  And 
after  it  has  investigated,  it  can  enter  its  finding  as  to  the  validity,  the 
lawfulness,  of  those  tariff  rates,  so  far,  and  it  can  get  an  injunction  if 
they  are  thought  to  be  unlawful,  restraining  the  further  continuance 
of  those  rates.  That  puts  it  up  to  the  carrier,  of  course,  to  publish  a 
new  and  a  different  rate,  because  he  can  not  carry  the  traffic  at  all  under 
the  Elkins  law  unless  he  has  a  schedule  in  effect  covering  the  rate,  and 
if  the  charging  of  that  particular  rate  has  been  enjoined  he  has  to 
publish  a  new  schedule. 

The  complaint,  as  I  gather,  is  that  under  that  system  there  is  too 
much  delay;  that  the  carriers  can  litigate  the  question  when  the  Com- 
mission goes  into  court  to  get  the  order;  that  the  litigation  as  the  law 
stands  may  be  carried  to  nigher  courts,  and  so  on.  And  that  com- 
plaint is  always  presented  as  though  it  were  the  case  of  some  single 
shipper  alK>ut  some  single  rate,  and  without  any  very  grave  considera- 
tion of  the  importiince  of  those  oasos  or  of  the  enormous  amounts 
involved  in  them  to  the  carriers  and  to  the  communities. 
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Mr.  Enapp,  when  he  appeared  here  before  this  committee  in  1902 
on  the  CorliHS-Nelson  bill,  stated  the  question  to  be  this: 

If,  after  complaint  and  notice  and  due  hearing  and  opportonitjr  for  the  canien  to 
show  every  fact  upon  the  question  presented,  if  those  facts  estabhsh  with  reasonable 
certainty  that  cimrges  complained  of  are  wrong,  the  question  is,  shall  the  Commis- 
sion have  authority  to  say  what  the  carriers  are  to  do  to  correct  tiie  wrong^  That  is 
all  there  is  of  it 

And,  according  to  the  opinion  of  the  New  York  Herald,  that  sitaa- 
tion  has  not  changed.     I  read  from  an  editorial  in  that  paper  of  this 

morning: 

The  proposition  against  which  strongest  objection  is  made  is  that  described  as 
delegating  the  tremendous  power  to  fix  the  railway  rates  of  the  country,  and  it  is 
urged  that  this  would  inevitably  lead  to  operation  of  the  roads  by  the  Groveminent. 
The  phrase  is  grossly  misleading.  The  manufacturing,  commercial,  and  agricultural 
organizations,  and  individual  shippers  conducting  the  agitation  do  not  ask  that  any 
Government  authority  shall  take  tne  "fixing''  oi  rates  out  of  the  hands  of  the  rail- 
way managers.  It  is  uiged  merely  that  the  authority  now  exercised  by  the  Com- 
niii^sion  to  hear  and  investigate  complaints  as  to  the  injustice  of  a  particular  rate 
shall  l>e  extended,  so  that  a  rate  which  the  Commission  may  prescribe  as  reasonable 
shall  be  substituted  and  become  effective,  but  subject  to  revision  by  the  courts. 
This  is  the  power  the  Commission  was  supposed  to  possess  during  the  fourteen  years 
of  its  existence  and  until  otherwise  decreed  by  a  judicial  interpretation  of  the  inter- 
state-commerce act 

Now,  if  that  is  all,  as  Chairman  Knapp  says  it  is,  and  as  I  believe  it 
is  myself,  to  revolutionize  your  whole  theory  of  regulation,  to  cross 
this  Kubicon  of  vesting  in  a  commission  legislative  power,  in  order  to 
accomplish  those  results,  is  about  equivalent  to  blowing  up  this  Capi- 
tol building  with  dynamite  in  order  to  dislodge  the  English  sparrow.s 
that  build  their  nc8ts  in  the  eaves.  There  is  no  necessity  for  it,  and 
the  means  are  absolutely  unjustified  by  the  end.  I  confess  that  per- 
sonally— and  I  do  not,  in  this,  voice  the  opinion  of  a  ^reat  many  rail- 
road counsel — I  have  always  had  sympathy  with  the  view  of  the  Com- 
mission to  the  effect  that  they  oueht  to  have  the  chance  to  say  what, 
in  tlieir  opinion,  the  changes  should  be  in  order  to  bring  rates  in  line 
with  the  law,  and  that  there  ought  to  be  some  way  of  givmg  that  opin- 
ion of  theirs  some  legal  effect. 

Mr.  Stevexs.  Would  you  make  it  advisory? 

Mr.  Bond.  No,  sir;  I  would  not.  I  would  adopt  the  suggestion 
that  has  been  made  here.  I  think  that  is  a  perfectly  feasible  sugges- 
tion. 

Thereupon  the  committee  took  a  recess  until  2  o'clock  p.  m. 


Saturday,  Jan  vary  21^  1905. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hepburn 
in  the  chair. 

STATEMENT  OF  M£.  H.  L.  BOND,  Jr.— Continued. 

The  Chairman.  You  are  to  proceed  for  twentv  minutes,  Mr.  Bond. 
As  our  time  is  limited  you  will  not  feel  aggrievea  if  1  call  time  on  von. 

Mr.  Bond.  Very  well,  Mr.  Chairman.  Gentlemen,  I  am  far  from 
wishing  to  suggest  legislation.  I  believe  individually  that  the  int-er- 
state-commerce  act  as  it  is,  if  it  is  worked  out  now  with  the  aid  of  the 
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Skins  Act,  and  in  the  light  of  the  decisions  of  the  Supreme  Court, 
•hich  have  settled  the  main  principles  of  the  law,  is  a  perfectly  f easi- 
le  and  competent  law.  But  I  realize  that  what  you  gentlemen  may 
rish  to  know  is  how  far  it  is  possible  to  comply  with  the  wishes 

Sressed  by  the  chairman  of  the  Interstate  Commerce  Commission 
by  others,  without  taking  the  radical  step  of  departing  from  the 
rhole  scheme  of  the  present  interatate-commerce  act. 
Yon  mar  also  wish  to  know  what  is  the  utmost  that  can  be  done  to 
spedite  the  final  decision  of  controversies  as  to  rates  that  may  arise 
»i-twt^n  business  interests  and  the  railroads.  With  a  view  to  answer- 
B^  those  questions  for  myself  alone,  because  I  have  had  no  oppor- 
Unity  to  ooDSuIt  other  railroad  counsel  on  this  matter,  and  as  I  felt  if 
[appeared  here  you  would  have  a  right  to  any  knowledge  or  sugges- 
ion  that  I  could  impart,  I  have  sketched  a  plan  by  which  I  believe 
fou  can  accomplish  everything  that  is  asked  and  accomplish  it  much 
nore  efficiently  than  it  would  be  accomplished  by  any  pending  bill. 
K\s  plan  is  as  follows: 

1.  Establish  a  special  court  of  equity  composed  of  circuit  judges  so 
iN»i^ed  that  they  be  not  confined  to  the  one  class  of  work,  but  par- 
ticipate>in  work  on  circuit  and  in  circuit  courts  of  appeal. 

2.  Provide  a  larger  Interstate  Commerce  Commission. 

3.  Provide  that  when  the  Commission  in  a  regular  proceeding  on 
petition  finds  any  rate  unlawful  the  Commission  shall  find  also  what 
change  is  at  that  time  necessary  to  make  the  rate  lawful. 

4.  Provide  that  in  such  case  the  Commission  forthwith  file  a  peti- 
tion in  the  court,  accompanied  by  its  findings,  record  of  testimony, 
ftc,  and  praying  an  adjudication  of  the  matters  embraced  in  the  find- 
ings as  against  the  defendants. 

^.  Provide  that  thereupon  the  court  issue  process  with  copy  of  the 
petition  attached,  notifying  each  defendant  to  appear  on  a  day  named 
for  hearing  of  tne  matter  not  less  than  thirty  oays  after  service  of 

Srocess,  and  to  file  an  answer  ten  days  before  such  hearing.  In 
efaalt  of  answer  and  appearance  let  the  court  decree  the  matters  as 
found  by  the  Conmiission.  If  a  defendant  appear  and  answer,  have  a 
speedy  hearing,  without  formal  pleadinj^,  etc.,  on  the  record  filed  by 
toe  Commission  Sunless  the  court  provioe  for  additional  evidence),  and 
luive  the  court  aecree  what,  on  the  law  and  the  facts,  is  lawful  and 
Suitable  as  the  present  rate. 

6.  Provide  that  the  court's  decree  be  conclusively  binding  on  the 
defendants  for  one  year  thereafter;  and  the  carriers  defendant  be 
Wnd  to  publish  ana  file  schedules  in  conformity  therewith,  compli- 
Anne  to  be  summarily  enforced. 

Mr.  TowNSEND.  Jus  not  that  making  a  rate  for  the  future! 

Mr.  Bond.  No,  sir;  it  b  deciding,  as  I  see  it,  what  everv  court  would 
,  ^^'-  (-ailed  upon  to  decide  to-day  in  a  suit  of  a  shipper  under  the  eightli 
^"^  tion  of  tne  present  act,  who  alleged  in  his  suit  that  the  rate  charged 
u:m  was  unreasonable  and  asked  damages.  The  court  would  be  called 
"r*  to  decide  as  of  that  time  whether  the  rate  was  unreasonable,  and  if 
H»,  bow  far  unreasonable,  because  the  measure  of  damages  would  be 
I  ^ow  far  it  was  unreasonable.  In  this  case  that  decision  is  given  effect 
for  the  future,  not  by  virtue  of  the  decree  of  the  court,  but  by  virtue 
^f  the  act  of  Congress,  which  says  that  after  a  rate  has  been  so  adju- 
dicated there  shall  be  a  conclusive  presumption  as  against  the  carriers 
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who  are  parties  to  that  proceeding  that  that  rate  is  reasonable,  and  tliat 
conclusive  presumption  shall  continue  for  the  space  of  one  year.  I 
repfard  that  as  a  reasonable  regulation. 

Now,  if  there  is  any  question  arising  in  anybody's  mind  that  it  is  not 
a  reasonable  regulation,  or  that  the  time  is  too  long,  because  in  that 
time  there  might  be  a  change  of  circumstances,  an^  such  technical 
defect — for  it  is  nothing  more  than  that — can  be  readily  cured  by  pro- 
viding that  any  carrier  feeling  aggrieved  by  this  provision  of  the  law 
because  of  some  change  in  circumstances  that  renders  the  rate  unjuv^t 
and  unreasonable  as  to  him,  can  apply  to  the  court  for  a  readjudica- 
tion  in  the  same  proceeding;  and  then  provide  that  when  thatreadj«di- 
cation  is  had  the  rate  so  read judica ted  shall  continue  for  a  year  from 
that  date.  I  think  you  will  find  that  no  carrier  would  ever  come  in 
and  ask  for  a  readjudication. 

Mr.  Mann.  You  give  the  shipper  the  same  right,  I  supposel 

Mr.  Bond.  And  give  the  shipper  the  same  right. 

Mr.  Stevens.  That  would  only  bind  parties  to  the  litigation, 
would  it? 

Mr.  Bond.  You  can  not  bind  anybody  but  the  parties  to  the  litiga- 
tion. And  in  working  out  the  details  of  any  sucn  proceediirg  there 
ought  to  be  a  provision  that  the  court  could  a^mit  any  party  interest4?d 
or  claiming  an  interest  as  a  defendant.  So  that  if  a  community  found 
that  there  was  a  proceeding  of  this  kind  pending  in  which  its  interests 
were  vitally  involved,  it  could  apply  to  tne  court. 

Mr.  Shackleford.  Would  your  scheme  provide  for  the  instituting 
of  a  through  rate  otherwise  than  by  the  agreement  of  the  carriers^ 

Mr.  Bond.  You  mean  in  case  there  was  an  existing  through  rate? 

Mr.  Shackleford.  No;  if  the  Commission  wanted  to  prescribe  a 
through  rate  where  more  than  one  carrier  was  involved,  would  your 
scheme  permit  that  to  be  done? 

Mr.  Bond.  You  mean  to  provide  a  through  rate  where  there  is  none 
existing  or  to  change  one  already  in  existence? 

Mr.  Shackleford.  To  change  one  or  institute  one,  either? 

Mr.  Bond.  It  has  never  been  decided  whether  the  Commission  could 
institute  a  through  rate  or  whether  the  law  could  institute  one.  It 
has  been  decided  that  where  there  is  one  in  existence  it  is  subject  to 
regulation,  and  after  that  regulation  one  of  the  carriers  can  not  change 
the  character  of  the  transaction  by  withdrawing  from  the  through  ratxj. 

Mr.  Shackleford.  Where  there  is  not  a  through  rate,  can  your  sug- 
gestions be  broadened  enough  to  authorize  the  Commission  or  the  court 
to  institute  a  through  rate? 

Mr.  Bond.  No,  sir;  and  I  do  not  think  that  there  is  any  pending  leg- 
islation that  does  do  that  which  is  constitutional. 

Mr.  Mann.  Suppose  the  Interstate  Commerce  Commission  under  that 

Elan  should  still  hx  the  rate  that  each  carrier  should  charge  on  a  through 
ill  of  lading,  which  would  practically  make  a  through  rate? 
Mr.  Bond.  Yes,  sir. 

Mr.  Shackleford.  Would  that  compel  the  connecting  carriers  to 
receive  goods  from  one  another  and  carry  them  through  to  their  desired 
destinations? 

Mr.  Bond.  That  is  compelled,  so  far  as  it  can  be,  by  the  third  sec- 
tion of  the  act  now.  But  if  you  have  in  mind  now  the  provisions  of 
pending  legislation  that  the  Commission  where  it  disturbs  a  joint  rate 
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a  right  to  decide  what  proportions  of  that  joint'rate  shall  be  taken 
by  the  parties  to  it,  I  would  like  to  point  out  that  the  defect  of  that  pro- 
vision as  it  stands — I  mean  in  the  Oooper-Quarles  bill  and  other  bias — 
h  that  yoa  do  not  provide  any  hearing  for  the  carrier  on  that  part  of 
the  proceedings  and  that  is  just  as  much  a  matter  on  which  the  carrier 
is  entitled  to  a  hearing  in  court  as  any  other,  and  if  that  is  the  exclu- 
nre  method  of  determining  that  fact,  then  your  bill  is  defective,  and 
if  it  is  not  the  exclusive  method  of  determining  the  fact,  then  you  are 
pot  accomplishing  what  jjrou  are  after.  So  that  there  is  not  any  exist- 
ing measure  which  provides  a  practical  way  to  do  that. 

My  suggestion  as  to  the  only  way  to  handle  a  through  rate  in  that 
ca.%  is  to  enact  right  from  the  shoulder  that  the  new  rate  shall  be 
divided  on  the  same  basis  as  the  old  one.  Then  jou  have  a  rule,  any- 
way, and  if  any  carrier  can  say  that  that  rule  is  not  fair,  then  you 
have  the  exceptional  case  to  take  care  of,  whereas  if  you  leave  it  purely 
Ki  a  matter  ox  agreement,  and  then  leave  the  Commission  to  decide  in 
the  absence  of  an  agreement,  you  have  not  any  rule  established  and 
the  whole  thing  is  in  the  air. 

The  Chairman.  That  scheme  of  yours  would  recognize  and  legalize 
the  wrongs  complained  of  in  the  Harvester  case,  where  the  switch  300 
feet  long  connecting  with  another  road  received  25  per  cent  of  tlfe  rate  ? 
Mr.  &>Ni>.  How  was  that? 

The  Chairman.  If  you  simply  legalized  that  division  or  recognized 
that  division  you  would  simply  perpetuate  that  form  of  contract,  would 
you  not? 

Mr.  Bono.  It  is  the  question  in  the  Harvester  case  whether  it  is  a 
division  in  fact  at  all,  or  whether  it  is  a  mere  device  to  give  a  discrim- 
inating rate.  If  it  is  a  division  at  all,  then  there  is  not  any  provision  of 
the  law,  nor  is  there  an^  provision  that  you  can  enact,  that  will  ena- 
ble you,  without  providing  a  heating,  to  say  what  that  division  shall 
he.  Now,  there  is  a  great  deal  of  misunderstanding  about  those  ter- 
minal-road cases.  If  the  committee  would  like  to  hear  anything  about 
them  I  should  like  to  give  my  views  about  them.  There  are  terminal 
triads  and  terminal  roads.  The  question  is  now  as  to  such  a  case  as 
the  chairman  presents,  whether  that  is  really  a  railroad  at  all  with 
vhich  there  should  be  any  prorate.  That  is  a  question  that  can  be 
&h«»lutely  tested  under  the  Elkins  law^  because  if  the  sharing  of  the 
nte  with  that  road  is  a  mere  device,  if  that  road  does  not  in  fact  per- 
form a  part  of  the  transportation  which  entitles  it  to  a  share  of  the 
rate,  then  it  is  clearlv  witnin  the  provisions  of  the  Elkins  Act. 

There  are  terminal  roads  that  are  entirely  different  from  that.  Let 
me  cite  an  instance  without  naming  any  names.  Suppose  there  is  a 
rt)ad,  say  40  miles  long,  and  the  st^k  of  that  railroad  is  owned  by  a 
tnanafacturing  company,  say  engaged  in  the  manufacture  of  steel, 
and  under  the  charter  of  that  manufacturing  company  that  companv 
i>  authorized  to  hold  the  stock  of  that  railroad  company  and  that  rail- 
road connects  with  three  or  four  trunk  lines.  All  the  supplies  of  the 
tnanufacturing  company  must  go  over  that  railroad.  The  railroad  is 
V)  miles  long.  The  railroad  company  says,  *'  We  must  have  70  cents 
on  every  ton  of  coke  and  coal.  Ir  you  do  not  give  us  the  70  cents,  you 
do  not  get  the  freight,  because  this  railroad  will  not  accept  any  less,  and 
^\  the  i^upplies  going  to  this  manufacturing  plant  must  go  over  the 
niilroad.''    Now,  the  officers  of  that  railroad  company  take  the  position 
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that  that  is  an  adyantage  which,  under  the  laws  of  the  State^  they  are 
entitled  to.  Let  me  say  that  the  70  cents  does  not  exceed  the  local 
charge  per  ton  per  mile  which  they  are  authorized  to  make  under  the 
State  law;  but  it  may  be  at  least  20  cents  a  ton  higher  than  would 
ordinarily  be  given  a  i-ailroad  as  a  prorate  of  the  through  rate.  What 
are  you  going  to  do!  That  railroad  says,  "  We  have  a  position  of  com- 
mercial advantage.  We  can  get  our  local  rate,  or  very  near  it,  and 
we  are  going  to  take  it;"  and  they  further  politely  remark,  "If  you 
three  or  four  railroads  get  together  and  say  that  you  will  not  give  us 
that,  we  will  have  you  indict^  under  the  antitrust  act." 

That  is  a  perfectly  fair  view  for  them  to  take.  Are  they  not  entitled 
to  that,  as  a  matter  of  law  ?  How  are  you  going  to  meet  that  situation  ? 
We  can  not  meet  that  situation  just  because  you  gentlemen  here  have 
suspended  the  laws  of  trade,  have  suspended  the  law  that  makes  the 
sel^interest  of  one  man  keep  the  self-interest  of  another  man  f  i*om 
gobbling  things  up;  and  those  railroads  can  not  protect  themselves 
against  that  proposition  because  you  have  suspended  their  right  of 
agreement  with  one  another,  and  that  would  be  the  only  way  to  meet 
it    C!ongres9  can  not  meet  it. 

Mr.  Mann.  You  have  instanced  the  Illinois  Steel  Company's  case  as 
a  suppositious  case? 

Mr.  Bond.  I  do  not  say  that,  whether  I  have  or  not. 

Mr.  Mann.  That  is  a  case  that  is  in  my  Congressional  district,  and 
I  am  perfectly  familiar  with  it.  Can  not  we  meet  that  by  giving  the 
Interstate  Commerce  Commission  the  right  to  say  what  shall  be  the 
respective  proportions  of  the  through  rate? 

Mr.  Bond.  1  do  not  think  you  can. 

Mr.  Mann.  Of  course  it  is  a  delicate  position  for  you  to  be  in, 
because  you  carry  most  of  the  freight* 

Mr.  R)ND.  I  wish  we  did. 

Mr.  Mann.  I  know  you  do. 

Mr.  Bond.  But  it  is  a  very  serious  question;  I  mean  from  a  rail- 
road standpoint;  because  you  once  admit  that  that  is  a  sound  legal 
position  that  they  have  got,  and  it  is  a  sound  legal  position 

Mr.  Mann.  As  the  law  now  stands. 

Mr.  Bond  (continuing).  As  the  law  now  stands. 

Mr.  Mann.  I  have  no  doubt  of  it. 

Mr.  Bond.  And  I  have  very  serious  doubts  whether  you  can  amend 
the  law  so  as  to  meet  it  unless  you  discriminate  against  the  luilroad 
company  whose  stock  is  owned  by  a  manufacturing  company,  and  I  do 
not  oelieve  that  you  can  make  any  such  discrimination  in  the  law. 
You  have  the  situation  as  it  is,  and  it  is  a  very  serious  one  from  the 
railroad  standpoint. 

What  are  we  going  to  do  with  it?  The  same  thing  spreads  all  over 
the  country,  and  if  you  are  going  to  tie  these  railroaas  up  and  sus- 
pend their  rights  of  contract  and  let  any  manufacturing  plant  that 
owns  a  railroad  have  that  advantage  over  them  the  result  will  be  that 
you  will  force  all  Ifti|ge  manufacturing  plants  in  this  country  into  the 
railroad  business.    They  have  got  to  go  into  the  railroad  business. 

Mr.  Shagkleford.  Would  it  not  be  better  to  force  all  of  them  out 
of  it? 

Mr.  Bond.  That  is  a  very  serious  question  whether  you  can.  That 
is  a  question  which  I  do  not  believe  this  committee  is  prepared  to 
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kmdle  under  this  law.  I  have  not  heard  any  discussion  of  anything 
or  heard  anything  suggested  in  the  way  of  a  practical  scheme  of 
meeting^  it. 

Mr.  TowNSEND.  Suppose  the  Commission  were  allowed  the  fixing 
of  rates? 

Mr.  Bond.  How  are  you  going  to  do  that?  Where  is  the  bill  that 
does  that!  None  of  the  bills  proposed  now,  or  heretofore,  meet  the 
ease  at  all.  The  powers  conferred  to  fix  rates  and  to  divide  joint  rates 
will  not  enable  the  Conmiission  to  accomplish  what  they  wish  in  this 
ease.  * 

Mr.  TowNSEND.  Suppose  we  make  that.    Suppose  we  give  the  Com- 
mission the  power  to  fix  the  rate  on  that  road,  wnich  it  is  to  charge? 
Mr.  BusKE.  Suppose  the  rate  is  a  reasonable  rate,  Mr.  Townsend. 
Mr.  Townsend.  1  am  supposing  that  it  is  not.    He  has  shown  that 
it  is  not. 

Mr.  Bond.  I  have  not  shown  any  such  thing.  I  am  only  stating 
the  poeition. 

mi.  BiTBKE.  Suppose  it  is  shown  by  the  railroad  commission  to  be 
a  reasonable  rate  ? 
Mr.  Bond.  They  are  within  their  legal  rights,  absolutely. 
Mr.  Mann.  As  a  matter  of  fact,  that  little  railroad — ^it  is  only  40 
miles  long,  along  the  southern  shore  of  Lake  Michigan — is  one  of  the 
most  expensively  constructed  roads  in  the  United  States. 

Mr.  B3ND.  Absolutely.  And  I  think  their  legal  proposition  is 
^und.     And  I  have  been  up  against  it.    [Laughter.] 

I  wanted  simply  to  point  out  that  this  suggestion  of  mine,  if  it  is  a 
question  here  of  saving  time  and  getting  a  final  decision  in  these  mat- 
ters, is  practicable;  that  whereas  under  the  Cooper-Quarles  bill  you 
must  have  forty  days  before  the  case  can  possibly  stand  for  hearing, 
with  the  utmost  possible  dispatch,  and  whereas  your  order  without 
aoy  contest  does  not  go  into  effeqt  for  thirty  days,  and  in  case  of  con- 
test it  does  not  go  into  effect  for  sixty  days,  even  if  the  court  does  not 
suspend  it — ana  let  me  say  that  under  your  laws  the  court  has  got  to 
saspend  it,  and  you  make  the  act  unconstitutional  if  you  say  tnat  it 
can  not  suspend  it,  and  if  it  be  suspended  the  whole  effect  of  the  act  is 
destroyed — whereas  under  the  Cooper  bill  you  can  not  have,  any  order 
go  into  effect  in  the  first  place,  even  if  the  court  does  not  suspend  it, 
within  less  than  sixty  days.     Under  the  section  that  I  have  suggested 
TOO  will  have  an  adjudicated  rate  within  sixty  days,  because  this  court 
j  (:an  decide  these  cases  a  great  deal  faster  than  the  Commission  can  send 
them  to  it.     The  Commission  has  to  do  all  the  preliminary  work, 
i  and  what  is  more,  it  has  to  investigate  cases  where  it  finds  that  there 
DO  unjust  discrimination  or  unjust  rate,  and  it  is  only  the  other  class 
of  cases,  those  in  which  there  is  an  unjust  rate  or  discrimination,  which 
I  ^0  into  the  court. 

The  reason  you  save  time  is  because  under  all  the  pending  bills  there 
^  a  complete  reversal  of  the  positions  of  the  parties,  x  on  start  in 
practically  with  the  Commission  or  the  complainant  before  the  Com- 
inission  in  the  position  of  plaintiff,  and  then  you  reverse  the  whole 
situation  and  make  the  railroad  the  plaintiff.  Now^  that  is  lost  motion, 
waste  of  time,  and  that  method  was  only  adopted  to  meet  a  view  of 
ti^  Commission  that  if  they  had  to  go  into  all  the  circuit  courts  they 
were  not  in  a  dignified  position,  if  uiey  bad  to  go  in  as  plaintiff  to 
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enforce  their  own  orders.  Now,  if  you  have  a  special  court,  that  lost 
motion  is  done  away  with,  and  there  is  no  use  in  reversing  the  situa- 
tion of  the  parties,  and  you  can  go  right  into  court,  and  then  you  have 
all  your  records  in  one  place:  and  you  are  in  the  further  situation 
that  if  you  find  in  the  future  that  this  plan  does  not  work  fast  enough, 
then  you  can  dispense  altogether  witn  the  preliminary  trials  before 
the  dommission,  and  you  can  let  the  Commii<(sion  ^o  into  court  simply 
on  their  own  examination  to  see  if  there  is  something  wrong,  and  fur- 
ther expedite  it  in  that  way;  and  you  have  all  your  records  as  to  what 
has  been  atljudicated  in  one  place. 

I  have  exceeded  my  time,  Mr.  Chairman,  I  am  afraid.  I  thank  you 
very  much. 

8TATSMINT  OF  KB.  DAYID  WILCOX,  PRE8IDEHT  OF  THB  DSLA- 
WAES  AHD  HUDSOH  EAILEOAD  COMPAFT. 

Mr.  Wnxx>x.  If  I  can  have  only  the  hour  that  remains,  Mr.  Chair- 
man, I  will  endeavor  to  comply  with  the  desires  of  the  conmiittee,  of 
course. 

Mr.  Chairman  and  gentlemen,  the  Delaware  and  Hudson  Company, 
of  which  I  have  the  honor  to  be  president,  was  incorporated  by  the 
State  of  New  York  in  1823  for  the  purpose  of  brinmng  a  supmy  of 
hard  coal — ^as  thw  called  it  in  those  days,  "  stone  coS  " — from  Penn- 

Prlvania  to  New  Y  ork.  Its  rights  were  confirmed  by  the  legislature  of 
ennsylvania  very  shortly  thereafter.  I  may  say  that  it  antedates 
the  law  to  amend  charters,  and  comes  under  the  rules  laid  down  in 
the  Dartmouth  College  case,  so  that  it  has  its  interests. 

The  company  has  Men  carried  on  since  that  time  continuously  with- 
out a  receiver  or  a  reorganization,  and  as  I  have  occupied  my  office 
but  a  very  short  period  of  time— being,  in  fact,  like,  I  believe,  most  of 
the  committee,  a  lawyer — I  may  say  that  its  conservative  management 
has  led  to  its  continued  prosperity.  During  that  time  it  has  paid  out 
in  wages  between,  probably,  four  and  five  million  dollars;  in  divi- 
dends, between  sixty  and  seventy  million  dollars.  It  has  now  about 
23,000  employees.  The  company  and  its  leased  companies  have  about 
6,000  security  holders.  Therefore  I  may  say  that  there  are  29,000 
people  who  are  interested,  and,  with  those  who  are  dependent  upon 
them,  it  is  not  too  much  to  say  that  there  are  100,000  people  who  are 
interested  in  the  continued  prosperity  of  this  property.  The  stock 
of  the  Delaware  and  Hudson  Company  is  very  widely  distributed. 
There  are  3,800  stockholders,  and  the  average  holding  of  each  one  of 
them  is  $11,000  at  par. 

When  I  applied  to  the  chairman  of  this  committee  for  a  hearing,  I 
did  not  apply  on  behalf  of  the  Delaware  and  Hudson  Company,  out 
on  behalf  of  its  employees  and  security  holders  and  on  behalf  ox  those 
who  are  dependent  upon  them.  My  constituency,  I  may  say,  is  per- 
haps 100.000;  probably  that  What  has  been  tne  cause  of  the  pros- 
perity ox  this  property  and  upon  what  depend  its  100,000  people! 
iTpon  nothing  else  in  the  world  but  the  mcome  of  the  property. 
"Without  the  income  the  property  is  of  no  value.  Without  the  income 
there  would  be  no  incentive  to  operate  it;  and  therefore,  necessarily, 
any  proposition  which  tends  to  place  in  the  hands  of  the  Government, 
however  ably  administered,  the  question  as  to  whether  or  not  this 
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nhstantial  mass  of  proi)erty  shall  earn  anything,  which  tends  to 

Sialifv  or  limit  its  earning  capacity,  affects  not  the  company,  for 
«*  Companies,  gentlemen,  are  of  very  little  real  importance.  They 
trc  artificial  persons.  They  are  the  means  by  which  the  property  of 
he  owners  is  neld  together  and  is  made  productive.  That  is  all  tnere 
5  of  it. 

If  the  American,  people  so  wish,  the  corporations  may  die.  But 
^hat  is  to  become  of  the  people  who  are  interested  in  them  ?  What  is 
D  become  of  this  enormous  mass  of  property,  upon  which  rests  the 
prosperity  not  merely  of  the  class  whom  I  have  named,  but  also  of 
ihose  who  sell  supplies  to  them,  and  of  the  communities  through 
which  they  pass,  and  of  the  communities  which  will  be  built  up  by 
their  extension!  It  seems  to  me  that  that  is  the  serious  question, 
What  effect  is  what  you  may  do  here  going  to  have  upon  the  future 
welfare,  productiveness,  and  value  of  the  greatest  single  industrial 
interest  of  the  country?  It  is  a  great  responsibility,  gentlemen.  ,1 
do  not  come  here  as  an  extremist.  If  you  can  devise  anything  which 
will  be  to  the  benefit  of  the  counti-y  as  a  whole,  who  will  welcome 
it  more  than  those  who  are  interested  in  the  railroad  property? 
Why  should  they  not?  As  I  said  a  moment  a^o,  it  is  the  greatest 
^ngle  interest  there  is  in  the  country.  It  has  eight*  to  ten  thousand 
million  dollars'  worth  of  the  country's  accumulated  wealth.  As  the 
Delaware  and  Hudson  Company  has  grown  to  become  a  favorite 
object  of  investment  with  estates  and  institutions  which  have  a  more 
or  less  fiduciary  character,  so  is  it  the  case  with  the  very  large  mass 
of  this  property  generally. 

Now,  gentlemen,  great  as  I  feel  my  own  responsibility  with  refer- 
ence to  me  company  with  which  I  am  connected,  I  realize  that  the 
responsibility  of  this  committee  is  very,  very  much  more  serious.  It 
BMy  pass  an  act  which  shall  put  it  in  the  power  of  those  who,  how- 
ever well  intentioned  they  are — and  I  do  not  wish  to  join  the  super- 
heated gentlemen  who  sometimes  want  to  have  the  Interstate  Com- 
merce Commission  abolished  because  they  are  not  doing  anything, 
and  I  will  say  that  they  are  not  railroad  men,  that  I  ever  heard  of — 
yet,  having  the  power,  may  do  great  harm.  I  do  not  share  in  that 
feeling  toward  the  Commission.  But,  as  I  say,  gentlemen,  you  may 
P^  an  act  that  will  so  compromise  the  value  of  the  property,  and  the 
prosperity  of  the  communities  of  the  country,  that  it  will  bring  wide- 

?pread  disaster.  On  the  other  hand,  you  may  pass  an  act  which  will 
^il  of  operation.  Some  people  say  that  uie  present  act  has  not 
'coompli^ed  what  was  hopea,  although  I  do  not  agree  with  that 
eiadly.  But  you  may  do  the  same  thing,  not  intentionally  but  unin- 
|entionaIly,  and  the  act  which  you  may  pass  may  become  a  gold  brick 
i&  legislation.  And  there  are  those  two  great  possibilities.  You 
^y  pass  an  act  which  will  so  compromise  the  value  of  the  greatest 
!^&S8  of  accumidated  resources  of  the  country  that  its  efficiency  will 
>n  a  measure  cease,  or  at  any  rate  become  less,  or  you  may  pass  an  act 
^hich  will  fail  of  accomplishing  the  desired  results,  and  this  agita- 
^^on  may  go  on,  stimulated  and  kept  on  foot  in  the  methods  which 
yon  jmitlemen  know  so  well,  apparently  ad  infinitum. 

What  I  say,  gentlemen,  is  tnat  it  is  a  very,  very  serious  moment 
*hen  an  Anglo-Saxon  government  undertakes  the  charge  of  people's 
^iiey  and  says  how  much  they  shall  earn  by  the  exercise  of  their  con- 
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stitutional  rights  of  liberty  and  property.  And  it  should  be  i 
nized  that  possibly  we  are  at  the  parting  of  the  ways,  and  that  if  tiiis 
be  done  it  will  go  on  until  those  constitutional  ^aranties  have  but 
little  value,  and  the  only  profession  worth  exercising  in  the  oountiy 
will  be  that  of  holding  office  in  some  administrative  board. 

I  do  not  want  to  exaggerate,  but  the  committee  is  certainly  aware  of 
the  fact  that  Congress  has  no  special  power  over  carri^^  What  the 
Constitution  provides  is  that  Congress  may  regulate  oommerce  among 
the  States  or  with  foreign  nations.  The  suiipper  is  engaged  in  inte- 
state commerce  just  as  much  as  the  carrier.  The  manuracturer  who 
ships  is  engaged  in  interstate  commerce  equalhr  with  tlie  carrier,  and 
if  the  plan  is  to  be  adopted  that  the  earnings  or  those  who  are  engaged 
in  this  interstate  commerce  are  to  be  regulated  by  a  governmental 
and  administrative  board,  it  applies  just  as  much  to  the  shippers  as 
to  the  carriers.  There  is  no  substantial  difference  between  them.  It 
applies  to  everybody.  So  that  it  is,  as  I  say,  a  question  that  affects 
the  entire  community. 

The  Chairman.  Y  ou  think  there  is  no  difference  in  the  legal  status 
of  a  common  carrier  and  a  shipper? 

Mr.  Wilcox.  Of  course,  Mr.  Chairman,  I  trust  that  I  have  practiced 
law  long  enough  to  have  some  idea  of  what  the  difference  is. 

The  Chairman.  You  said  no  substantial  difference. 

Mr.  WiLcx)x.  No,  sir;  there  is  no  substantial  difference  in  the  power 
to  regulate.  The  common  carrier  is  bound  to  charge  reasonable  rates 
and  not  to  discriminate.  Now,  when  you  have  got  beyond  that  T 
do  not  think  there  is  a  great  deal  of  difference.  The  common  carriers 
do  not  derive  their  franchises  from  the  Federal  Grovemment  after  all; 
they  derive  them  from  the  States,  and  I  do  not  believe  that  there  is 
an}^  substantial  reason  for  discriminating  between  a  corporation 
which  is  engaged  in  interstate  cx)mmerce  and  anybody  else  who  is 
engaged  in  interstate  commerce.  In  fact,  I  think  the  right  to  liberty 
and  property,  which  is  guaranteed  by  the  fifth  amendment,  is  a  right 
of  a  corporation  as  much  as  an  individual,  and  my  impression  is  that 
it  has  been  settled  by  the  Supreme  Court  of  the  United  States. 

Mr.  Shackleford.  This  legislation  is  not  aimed  at  corporations 
any  more  than  individuals,  if  individuals  are  engaged  as  carriers  in 
interstate  commerce,  is  it? 

Mr.  Wilcox.  I  think  it  is  a  fair  comment ;  but  really  I  think  vour 
idea  agrees  with  mine — that  is,  that  corporations  and  indiviauals 
stand  on  the  same  footing. 

Mr.  Adamson.  Does  not  the  power  of  Congress  over  commerce 
belong  equally  to  anything  and  anybody  engaged  in  interstate  com- 
merce ? 

Mr.  Wilcox.  I  have  not  the  slightest  doubt  about  it. 

Mr.  Adamson.  Whether  they  use  wagon  teams  or  railroads,  or 
whether  they  are  individuals  or  corporations? 

Mr.  Wilcox.  Yes,  sir. 

Mr.  Mann.  But  there  is  a  distinction  between  the  power  to  regu- 
late the  rates  of  common  carriers  or  common  warehousemen  and  the 
power  to  say  what  persons  shall  sell  their  goods  for?  Is  not  that 
distinction  drawn  by  the  courts? 

Mr.  Wilcox.  If  the  gentleman  please,  I  thought  that  I  made  that 
clear,  or  tried  to,  that  me  carriers  are  bound  to  exercise  their  public 
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anploym^nt  at  reasonable  prices.  But  now  we  have  the  new  doctrine 
rhich  has  recently  arisen,  that  to  engage  in  interstate  commerce  gen- 
Tally  is  to  be  a  privilege.  If  that  is  so  it  completely  obliterates  any 
;nch  distinction. 

\Lr.  Mann.  I  do  not  think  there  will  be  any  such  result  as  that, 
fortunately. 

Mr.  Wiixx)x.  Well,  what  I  say  on  that  is  merely  in  the  nature  of 
pointing  out  that  fliat  was  what  you  are  coming  to.  This  is  simply 
the  beginning. 

Mr.  Adamson.  Is  not  .the  just  and  practical  criterion  as  to  what 
prices  are  charged  under  similar  circumstances  at  other  places? 

Mr.  Wiixx>x.  I  think  that  is  probably  the  best  test,  although  the 
Interstate  Commerce  CJoinmission  seems  to  think  otherwise. 

My  time  is  brief,  and  I  will  pass  on.  I  will  say  that  Mr.  Spencer 
and  myself  have  prepared  a  brief,  which  I  will  file  with  the  commit- 
tee, whidi  I  shall  venture  to  hope  that  the  committee  will  read,  be- 
cause it  endeavors  to  set  forth  consecutively  our  views  on  the  whole 
subject  in  a  manner  which  it  would  be  tedious  to  pursue  here  in 
argument,  even  if  it  were  not  impracticable  for  lack  of  time. 

The  Chairman.  What  business  is  the  Delaware  and  Hudson  Com- 
panv  engELged  in! 
Mr.  WiLCX>x.  In  the  railroad  business  and  in  mining  coal. 
The  Chairman.  In  v^hat  proportions? 

Mr.  Wilcox.  You  mean  the  proportions  of 

The  Chairman.  What  proportion  of  its  revenue  comes  from  the 
production  of  coal  and  what  proportion  from  its  carrying  of  coal  or 
from  its  business  as  a  common  carrier? 

Mr.  WiLOOX.  Of  course  it  does  a  large  general  business  in  addi- 
tion to  the  coal  over  its  railroads. 
The  Chairman.  Yes. 

Mr.  WUiCOX.  And  I  should  say  that  from  the  mining  of  the  coal 
its  revenue  is  a  little  over  40  per  cent,  and  the  balance  is  from  its 
business  generally. 

The  Chairbian.  You  spoke  of  the  value  of  this  property  as  from 
dfiht  to  ten  thousand  millions. 

Mr.  WiiiCox.  No,  sir.  The  value  of  the  railroad  property  of  the 
country  is  from  eight  to  ten  thousand  millions,  I  said. 

The  Chairman.  I  thought  you  said  the  value  of  this  railroad 
property. 

Mr.  Wilcox.  No,  sir;  we  are  not  as  rich  as  that,  Mr.  Chairman. 
That  is  what  I  put  the  value  of  the  railroad  property  of  the  country 
at.  Of  course  the  securities  outstanding  are  $12,000,000,000,  but 
there  is  more  or  less  duplication  by  reason  of  the  treasury  assets  held 
by  the  company,  so  that  I  think  it  would  be  fair  to  say  $12,000,000,000 
^  the  outstanduig  securities. 

I  will  just  venture  to  say  this,  gentlemen,  that  when  I  took  office  as 
ptesident  of  this  company,  which  was  less  than  two  yearis  ago,  I  had 
been  practicing  law  then  for  thirty  years,  and  I  suppose  that  I  am 
still  a  fi^ood  deal  more  of  a  lawyer  than  a  railroad  man.  I  believe 
inost  of  the  committee  are  lawyers,  and  therefore  we  may  sympa- 
thize with  each  other.  When  I  took  up  the  office  various  gen- 
tlemen who  had  been  engaged  in  the  railroad  service  for  a  great 
niaiiy  yeus,  whom  I  met,  said :  ^  Now,  we  have  one  piece  of  advice 
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to  offer  to  you,  and  cmly  one.''  I  said :  ^^  Thai  is'  very  kind.  I 
should  be  glad  to  have  more,  but  I  should  be  obliged  for  the  one. 
What  is  tbt  ? "  They  said :  '^  Go  slow.''  And,  gentlemen,  I  have 
found  that  the  most  valuable  piece  of  advice  ^at  I  could  pos- 
sibly have  had.  So  I  want  to  say  to  the  committee,  not  merely 
as  a  railroad  man  or  as  a  lawver,  but  as  an  American  dtizea, 
that  inasmuch  as  this  matter  has  been  forced  upon  the  conmiittee  by 
an  agitation  which  has  bem  lar^ly  based,  as  I  conceive,  upon  mis- 
apprehension, and  if  I  had  the  time*^  I  think  I  could  demonstrate  Hiat 
to  the  committee — I  want  to  urge  the  committee  with  the  utmost  ear- 
nestness which  is  in  my  power  to  go  slowly  about  this  thin^,  because 
a  step  once  taken  can  not  be  retraced,  and  unless  it  is  the  right  step, 
as  I  said  a  while  ago,  it  may  lead  to  great  disaster  or  it  ma^  lead  to 
cruel  and  exasperating  disappointment.  Do  not  do  anythmg  until 
you  are  sure  that  you  are  gomg  to  do  something  effective.  That  is 
what  the  railroad  owners  of  the  country  would  say  to  you.  Do  not 
be  in  a  hurry  and  do  not  pass  statutes  because  you  think  people 
want  sometiiing  done.  Be  sure  that  you  are  doing  something  for  the 
good  of  the  country  as  a  whole,  not  merely  for  the  good  of  the  special 
regions  which  are  particularly  exasperated. 

And  I  will  say  here  we  know  very  little  of  these  conditions  in  the 
East — almost  nothing.  Do  not  do  something  merely  for  the  sake  of 
doing  something.  This  is  too  serious  a  question  for  that  sort  of  treat* 
ment  If  you  do  anything,  if  in  your  ripe  judgment,  in  your  wisdom, 
you  conclude  that  it  is  desirable  to  do  something,  do  somethinfir  which 
will  have  value,  not  something  with  which  your  names  will  be  asso- 
ciated either  as  a  failure  or  as  a  disaster. 

I  said  that  I  was  not  one  of  those  who  believe  in  abolishing  the 
Interstate  Commerce  Commission.  Of  course  the  great  benefit  of 
that  Commission  has  been  the  settlement  of  claims  without  contro- 
versy. In  that  manner  it  has  settled  over  90  per  cent  of  the  claims 
which  have  come  before  it  That  is  the  business  way  of  carrying  cm 
business,  for  the  parties  to  settle.  I  do  not  know  of  any  business, 
gentlemen,  which  is  carried  on  successfully  by  third  parties  who  have 
no  interest  in  the  ultimate  result,  and  no  business  wmch  is  carried  on 
by  lawsuit.  Business  by  lawsuit  would  be  a  thing  to  be  abhorred,  a 
thing  which  would  be  impossible.  That  is  where  uie  Interstate  Com- 
merce Commission  has  been  useful.  The  difficulty  has  arisen  out  of 
the  other  10  per  cent.  I  do  not  think  so  because  they  quote  what 
Judge  Schoonmaker  said  as  showing  that  the  Commission  then  real- 
ized that  it  had  not  power  to  fix  rates.  That  was  the  construction 
g'ven  to  the  language  of  Commissioner  Schoonmaker  by  Judge 
rewer. 

I  suppose  that  the  committee,  by  the  discussions  that  have  been  had, 
has  been  fully  advised  of  the  fact  that  upon  the  record  there  is  no 

fuestion  of  the  reasonableness  of  rates  per  se.  Upon  a  brief  whidi 
shall  have  the  pleasure  of  filing  that  matter  is  fully  argued  out.  It 
admits  of  no  question.  Even  as  those  advances  from  1899  until 
1903,  regarding  which  the  Commission  reported  last  year  to  the  Sen- 
ate— even  as  to  them  the  Commission  itself  says  that  it  does  not  claim 
that  they  were  unreasonable.  In  an  article  in  the  North  American 
Review,  which  was  written  by  one  of  the  most  productive  of  the  Com- 
missioners last  June,  the  ^une  statement  was  repeated,  that  he  did 
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xat  daim  that  they  were  unreasonable,  but  simpjly  that  the  Govem- 
nent  ought  to  have  the  right  to  fix  them.  That  is  simply  and  baldly 
liat  the  Government  shomd  fix  future  rates.  There  is  nobody  com- 
ilaining;  there  is  no  case  and  there  has  never  been  a  case,  as  I  have 
M)  doubt  that  the  committee  has  been  inf  ormied  over  and  over  again. 
>f  unreasonaUe  rates  which  has  been  sustained ;  but  the  position  oi 
he  Commissioner  who  wrote  this  article  was  that,  as  a  matter  of  right, 
the  Government  should  always  intervene  in  these  circumstances. 

Now,  that  advance  in  rates  amounted  to  what?    Thirty-nine  thou- 
sandths of  a  cent  per  ton  i)er  mile.    And  it  is  interesting  to  notice 
that  in  the  report  lor  1902,  in  commenting  upon  the  relation  of  rates 
between  1898  and  1902,  the  Commission  uses  the  expression  that  the 
rates  were  about  the  same.    Now,  the  difference  between  those  two  years 
conasted  of  a  difference  of  forty-one  thousandths  of  a  cent,  and  the 
Commission  said  that  the  rates  were  about  the  same,  and  the  Commis- 
aoQ  said  that  the  increase  in  ^oss  earnings  was  due  to  the  increased 
Tolume  of  traffic.    When  they  came  to  comparing  the  rates  of  1899 
and  those  of  1903,  the  difference  was  thirty-nine  thousandths  of  a  cent, 
two  thousandths  of  a  cent  less  than  they  had  been  between  1898  and 
1902,  whoa  the  Commission  said  they  were  about  the  same.    Neverthe- 
Wss,  this  difference  of  thirty-nine  thousandths  of  a  cent  was  described 
as  having  made  enormous  additions  to  the  expenses  of  railway  trans- 
portation, although  a  difference  of  forty-one  thousandths  of  a  cent,  tak- 
ing the  two  previous  corresponding  years  for  purposes  of  comparison, 
was  described  as  leaving  the  rates  alx>ut  the  same.    I  suppose  that  the 
oommittee  has  also  been  fully  advised  of  the  fact  that  tne  Elkins  law 
coFers  the  subject  of  rebates.    The  Interstate  Commerce  Commission 
^  so  said  in  its  last  two  annual  reports,  that  that  subject  is  fully 
covered.    So  that  I  shidl  not  stop  to  talk  about  that. 

But  the  matter  to  which  I  wish  to  call  the  attention  of  the  commit- 
tee is  the  matter  of  discrimination  between  localities.    As  to  that 
question  of  discrimination  between  localities,  that  is  a  matter,  gentle- 
^i  which  you  will  always  have  with  you.    It  is  a  question  that 
arises  naturally  from  the  desire  for  commercial  advancement.    It  is 
the  natural  result  of  commercial  rivalry.    I  have  no  doubt  you 
remember  the  languafi»  of  the  Supreme  Court,  in  which  it  points  out, 
^ith  a  great  deal  of  daboration  and  vigor,  that  it  is  not  all  discrimi- 
nations and  all  preferences  which  establish  a  cause  of  complaint,  but 
tbat  they  must  be  undue  or  unjust,  and  that  the  existence  of  prefer- 
^ces  can  never  be  overcome.    Claims  that  preferences  exist  or  are 
undue  or  unjust,  as  I  have  just  said,  arise  from  the  feeling  which 
everyone  has  that  he  desires  equal  treatment  with  his  neighbor,  and 
^t  his  place  desires  equal  treatment.    They  are  difficult  Questions, 
^y.give  the  railroad  companies  a  great  deal  of  concern!    They  are 
questions  between  the  locabties  rather  than  with  the  railroads,  and 
they  are  questions  which  affect  the  railroads  only,  as  they  almost 
luvariablv  lead  to  a  reduction  of  their  revenue. 
.The  efforts  of  tRe  traffic  officials  of  the  road  to  meet  the  necessities 
^Hhe  shippers  and  to  enable  their  manufacturers  and  shippers  to 
^p  to  fart^jBT  markets  all  the  time  are  what  have  led,  more,  in  my 
^ef,  than  anything  else,  to  the  downward  course  of  rates,  which 
^  been  practically  continuous.    When  you  consider  the  increase  in 
uie  cost  of  materials  in  the  past  few  years,  it  is  not  too  much  to  say 
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that  that  has  been  a  continuous  course.  The  traffic  official  is  con- 
stantly  endeavoring  to  enable  his  own  patrons  to  readi  farther  mar- 
kets. Now,  there  can  not  be  any  question  that  that  encourages  compe- 
tition, enables  the  consumer  to  have  the  benefit  of  constantly  increas- 
ing sources  of  supply,  and  yet,  natundly,  when  the  dealers  in  the 
farther  markets  find  that  a  new  element  of  competition  has  entered 
they  claim  that  they  are  prejudiced,  and  that  the  first  market  is 
receiving  an  undue  preference. 

On  this  subject  it  is  worth  while  to  see  what  the  Interstate  Com- 
merce Commission  has  said.    They  say: 

In  view  of  their  opportunities  and  the  temptations  to  which  their  traffic  offi- 
cers are  exposed,  it  is  perhaps  not  too  much  to  say  that  tiie  ohligationa  of  neu- 
trality in  this  regard  are  usaaUy  ohserved,  and  that  discriminatioiui  of  thiaj 
character  are  not  often  the  Bubjedt  of  complaint 

That  is  from  the  report  of  the  Conunission  for  1895.  They  say 
further : 

It  is  worth  observing  that  some,  at  least,  of  the  most  Important  controTersies 
involving  the  rates  and  methods  of  railway  carriers  are  rather  between  compet- 
ing communities  or  producing  regions  than  between  rival  lines  of  railway. 
Railway  development  has  extended  far  beyond  the  point  at  which  any  of  the 
greater  systems  find  their  interests  so  identified  with  a  single  community  as  to 
feel  wholly  indifferent  to  the  demands  and  needs  of  all  competing  communities. 
Indeed,  there  may  be  entire  sincerity  in  the  contention,  on  the  part  of  the  officers 
of  a  great  system,  that  any  adjustment  which  satisfies  the  rival  communities 
which  it  serves  can  not  be  seriously  objectionable  from  its  own  point  of  view. 
In  such  degree  as  this  contention  may  be  sincerely  advanced  the  carrier  teoomes 
a  relatively  unimportant  factor  In  the  struggles  of  rival  localities. 

That  is  from  the  report  of  1904,  page  28.  But  the  difficulty  about 
it  is  that  these  struggles  constantly  lead  to  the  tearing  down  of  the 
revenues  of  the  carriers,  and  therefore  it  can  scarcely  be  said  that  the 
carriers  are  relatively  an  unimportant  factor,  from  their  own  point  of 
view,  because  when  the  Commission  finds  that  a  rate  is  of  such  a  char- 
acter as  to  establish  a  preference,  it  never  raises  a  rate,  but  always  re- 
duces one  or  the  other  rate.  I  have  often  thought  that  that  is  a  serious 
constitutional  question.  When  they  find,  for  example,  that  a  rate 
from  A  to  B  is  reasonable,  but  that  the  rate  from  C  to  B  is  lower, 
they  lower  the  rate  which  has  already  been  found  to  be  reasonable— 
that  from  A  to  B— and  in  that  manner  they  compel  the  carrier  to 
take  what  is  less  than  a  reasonable  rate.  It  is  a  question  which  will 
arise  at  some  time,  and  it  seems  to  me  raises  the  question  whether  the 
carriers  are  receiving  the  returns  to  which  they  ape  entitled. 

Mr.  Shacklefobd.  In  such  a  case  do  you  tnink  it  would  be  fair  to 
the  public  and  the  producers  and  the  shippers  to  compel  a  carrier 
to  raise  a  lower  rate  if  it  were  a  remunerative  rate  at  the  time? 

Mr.  WiLCX)x.  I  think  it  is  taking  the  property  of  the  carriers  with- 
out due  process  of  law,  to  compel  it  to  accept  an  unreasonable  rate 
in  the  first  instance. 

Mr.  Shacklefobd.  Would  it  not  be  quite  as  unjust  to  compel 
another  carrier  to  raise  a  remunerative  rate  to  solve  tlie  situation! 

Mr.  Wilcox.  I  do  not  think  it  would. 

Mr.  Shackleford.  Would  it  not  be  unjust  to  comp^  one  carrier 
to  divide  its  traffic  with  another  carrier  that  could  not  secure  that 
traffic  by  fair  competition? 
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Mr.  Wiixx>x.  I  think  it  is  the  constitutional  question  of  taking 
>roperty  without  due  process  of  law. 

Mr.  Adamson.  If  one  rate  is  not  unreasonably  high,  and  the  other 
snot  unreasonably  low,  they  are  both  reasonable,  are  tiiey  not? 
^  Mr.  WiLoox^  Ves,  sir;  but  that  does  not  make  the  first  rate,  the 
irst  unreasonably  high  rate,  as  reduced,  unreasonable. 

Mr.  Adajason.  And  yet  it  might  be  sufficient  to  deter  a  court  or 
tHbunal  from  compelling  a  carrier*  against  its  own  sound  judgment, 
to  depart  from  a  rate  which  it  finds  profitable  and  on  which  it  can 
hold  its  business. 

Mr.  Wilcox.  It  is  a  pretty  difficult  question. 

Mr.  Adamson.  I  think  that  is  an  easy  question. 

Mr.  WiLoox.  You  think  it  is  an  easy  question? 

Mr.  Adamson.  Yes,  sir. 

Mr.  WiLoox.  What  is  it  you  want  me  to  answer?  Do  you  want 
me  to  answer  it? 

Mr.  Adamson.  I  replied  to  your  suggestion  that  it  might  be  suffi- 
cient to  deter  a  court  rrom  compelling  a  carrier,  against  its  judgment, 
to  raise  a  rate. 

Mr.  Wn-cox.  I  think  the  court  would  very  likely  come  to  that  con- 
dusioiL^  But  would  it  be  sufficient  to  prevent  it  from  lowering  a 
rate  which  the  court  had  found  to  be  reasonable  ?  At  best  I  can  not 
see  how.  Really,  the  serious  question  is  how  this  change  will  oper- 
ate as  a  future  system;  And  now  I  want  to  read  to  the  committee 
\  few  expressions  of  the  Commission,  and  in  reference  to  the  opera- 
tion of  this  system  in  the  future: 

To  give  each  commmilty  the  rightful  heneflts  of  location,  to  keep  different 
commoditieB  on  an  equal  footing,  80  that  each  shall  circulate  freely  and  In 
natural  volume,  and  to  prescribe  schedule  rates  which  shall  be  reasonable.  Just 
to  both  shipper  and  carrier,  is  a  task  of  vast  magnitude  and  importance. 

That  collection  of  phrases  I  have  no  doubt  the  members  of  the 
committee  are  very  familiar  with.  It  first  made  its  appearance  in 
^e  report  of  1893,  and  has  gone  on  echoing  down  the  corridors  of 
time  until  its  last  appearance  was  in  an  address  which  the  President 
^vered  before  the  economic  association  in  Chicago  this  season. 
y^t  does  it  mean.  I  find  sometimes,  when  I  have  been  sitting  up 
^  the  lone  hours  of  night  with  my  conscience  and  a  cigar,  perhaps, 
and  the  Quarles-Cooper  bill,  this  come  before  me,  and  I  have  thought 
of  littel  Alice  in  Wonderland  when  the  form  of  Jabberwocky  had 
oeen  repeated  to  her,  when  she  said  "  It  sounds  verv  pretty  and  seems 
to  fill  my  head  with  ideas,  but  I  don't  know  exactly  what  they  are." 
^it  is  with  this.  It  says  "  To  give  each  community  the  rightful 
benefits  of  location."  Tlie  reasonable  rule  is  that  there  shall  oe  no 
preferences. 

Mr.  Adamson.  The  fundamental  error,  in  my  mind,  is  that  it  ought 
to  have  said  "  take  away  from  those  communities  a  natural  benefit " 

Mr.  Wilcox.  The  gentleman  differs  from  the  Interstate  Commerce 
J^mmission  immediately.  It  says  "to  keep  different  commodi- 
I  '^^  on  an  equal  footing."^'  What  commodities  are  to  be  kept  on  an 
^&I  footing?  Are  molasses  and  pig  iron  to  be  kept  on  an  equal 
U  ^'  or  what  does  that  mean  ?  It  says  "  so  that  each  shall  circu- 
^to  freely  and  in  natural  volume."  That  is  to  say,  that  the  Interstate 
^Qimeroe  Commiesion  or  some  other  branch  of  the  Government  is  to 
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determine  what  is  the  natural  yolume  in  which  commodities  are  to 
circulate.  Do  you  think  it  is  possible  for  anything  to  determine  that 
except  the  natural  laws  of  supply  and  demand,  ana  do  you  think  there 
would  be  much  profit  in  an  effort  of  that  kind?  Suppose  amrone 
were  charging  a  jury  in  a  case  where  there  was  no  question  of  nets, 
and  it  would  be  a  question  of  law  as  to  what  should  be  the  natural 
volume  in  which  commodities  were  to  circulate;  do  you  not  think 
you  would  have  difficulty  in  framing  that  charge?  The  expression 
of  the  Commission  as  to  commodities  circulating  freely  has  an  anom- 
alous sound,  but  I  suppose  it  means  keeping  them  circulating  without 
restraint — without  charge. 
The  Commission  goes  on  in  the  report  for  1895  to  say : 

No  one  who  understands  the  Intricacies  of  transportation  would  care  to  assert 
that  the  determination  of  a  just  rate,  or  the  decision  as  to  what  constitntea  dla- 
crimination.  Is  an  easy  task.  To  some  extent  the  principles  upon  which  taxa- 
tion rests  must  be  allowed  In  fixing  a  just  rate ;  to  some  extent  the  result  of  the 
rate  upon  the  development  of  Industries  must  be  taken  into  the  account  in  all 
decisions  which  the  Commission  Is  called  upon  to  make ;  to  some  -extent  every 
question  of  transportation  Involves  moral  and  sodal  considerations,  so  that  a 
just  rate  can  not  be  determined  independently  of  the  theory  of  social  progreea. 

The  committee  will  observe  that  there  is  nothing  said  there  about 
reasonable  compensation  to  the  owners  of  the  railroads,  or  the  reve- 
nues of  the  company.  Now,  gentlemen,  is  that  practical  ?  Is  the  fix- 
ing of  rates  in  that  method  one  which  would  be  safe?  They  sav  "  to 
some  extent  the  principles  upon  which  taxation  rests  must  l>e  allowed 
in  fixing  a  just  rate.''  But  does  anvone  know  what  the  principles  are 
upon  which  taxation  rests?  I  think  there  are  about  as  many  as  there 
are  States  in  the  Union.  I  never  was  able  to  find  that  it  rested  upon 
anything  but  the  construction  of  the  statutes  where  the  tax  was  im- 
posed. 

Mr.  Shagkleford.  And^the  necessity  for  revenue? 

Mr.  WiLoox.  Yes,  or  the  amount  of  taxation  that  they  could  stand. 
That  seems  to  be  a  factor  as  much  as  anything.  ThOT  sajy,  ^  To  some 
extent  the  result  of  the  rate  upon  the  development  of  industries  must 
be  taken  into  the  account."  That  is  what  traffic  officials  are  always 
taking  into  account,  the  development  on  their  own  lines.  But  hero 
you  have  one  object,  that  is  to  aevelop  the  industries  of  the  country. 
If  you  should  develop  on  one  line,  you  would  probably  dwarf  those 
industries  upon  another  line.  The  development  of  what  industries 
is  to  be  considered?  Is  there  anything  definite  about  that  way  of 
putting  it? 

Affam  they  say,  "  To  some  extent  every  question  of  transportation 
involves  moral  and  social  considerations."  Now,  gentlemen,  Uiis  is 
a  question  of  taking^people's  property.  Are  moral  and  social  condi- 
tions to  govern?  >Ve  all,  I  have  no  doubt — ^I  know  I  do— value 
moral  ana  social  considerations  at  their  proper  valuation  and  recog- 
nize where  they  apply ;  but  do  they  apply  to  the  constitutional  guar- 
anty of  property  f 

Again,  they  say,  "  so  that  a  just  rate  can  not  be  determined  inde- 
pendently of  the  theory  of  social  progress."  What  in  the  world  does 
that  mean?  What  is  the  "  theory  of  social  progress?"  Is  it  Henry 
George's  theory  of  social  progress  or  the  sociahst's  theoryof  social 
profi^ress,  or  the  Middle  Age  theory  of  social  progress?  What  does 
ft  mean/anything!    It  m^ns  noticing  tangibil  '^ 
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I  must  hurry  along.    Again,  the  Ciommission  says : 

Wltbin  certain  limits.  It  Is  good  policy  for  tbe  railway  manager  to  increase 
hit  tomoage,  even  at  the  exi)ense  of  reducing  the  rate  per  ton.  Just  how  far 
this  role  applies  no  one  can  tell. 

How  far  it  is  good  policy  to  increase  the  tonnage  at  the  expense  of 
reducing  the  rate  per  ton  no  one  can  tell.    Then  mey  say  fuither : 

The  merchant  who  hnys  an  article  for  a  definite  price  knows  when  he  sells 
!t  whether  he  makes  or  loses  by  the  transaction ;  and  the  manufacturer,  as  a 
rule,  has  a  pretty  accurate  Idea  of  the  cost  of  production,  but  the  railroad 
ofperator  can  not  ordinarily  say  whether  he  should  or  should  not  as  a  matter  of 
policy  take  traffic  at  a  certain  price. 

If  that  be  so^  can  the  lawyers  who  constitute  the  Interstate  Com- 
merce Commission  say  so  f  Caii  the;^  say  whether  the  interests  of  the 
prooerty  owners  which  will  be  in  their  hands  will  be  served  by  taking 
tramc  at  a  certain  price  if  even  the  railroad  operators  can  teU  it  only 
by  certain  rules  which  govern  the  transaction  of  business  generally  f 
They  further  say : 

The  frelglit  rate  is  a  complex  problem  when  appUed  to  almost  all  oompetl- 
tive  traffic  Very  few  people  not  acquainted  with  the  subject  hare  any  idea 
tow  diflScalt  the  solution  of  that  problem  is. 

And  then  the  report  for  1908  of  the  Commission  says  this : 

It  is  often  difficult  to  say  what  constitutes  a  reasonable  rate,  and  more  diffi- 
cult to  give  In  detail  the  reasons  that  lead  to  the  conclusion  reached ;  although 
the  Supreme  Court  of  tbe  United  States  has  given  certain  rules  by  which  to 
test  the  reasonableness  of  transportation  charges,  and  although  the  Commission 
has  endeaTored  to  apply  those  rules,  yet  whenever  it  has  interrogated  railway 
officials  as  to  whether  or  not  they  are  governed  by  them  when  making  rates 
of  tranq;M>rtation,  they  have  invariably  answered  in  the  negative  and  said  that 
to  do  GO  would  be  impracticable  The  carriers  do  not  apparently  possess  the 
necessary  data  for  that  purpose,  and  there  is  at  present  no  other  source  from 
which  the  Commission  can  obtain  such  data. 

As  to  that  T  would  say  that  asking  the  traffic  officials  whether  they 
were  taking  their  own  property  without  due  process  of  law  seems 
*  little  absurd,  because  the  rules  which  were  laid  down  by  the  Su- 
preme Court  were  to  prevent  property  from  being  taken  in  invitum 
widiout  due  process  ot  law.  A  man  can  rive  away  his  own  property, 
and  that  qu^ion  does  not  arise;  but  wnen  the  rates  are  sought  to 
l^e.made  b^  superior  force^  then  the  question  does  arise,  and  then 
the  Commission  says  it  is  impossible  to  follow  the  rules  which  the 
Supreme  Court  has  laid  down.  Now,  that  is  an  extraordinary  sit- 
^^tion.  Just  imagine,  brethem  of  the  bar,  what  a  field  of  litiga- 
tion that  would  be.  Because  these  decisions  of  the  Interstate  Com- 
nwrce  Commission  will  be  thoroughly  probed,  and  then  it  would 
appear  that  according  to  their  own  statement  they  had  no  relation 
whatever  to  the  rules  that  the  Supreme  Court  has  announced  on  that 
subject 

Mr.  TowNSEND.  May  I  ask  you  a  question! 

Mp.  Wnxjox.  Yes.  sir. 

Mr.  TowNSEND.  Do  you  believe  that  the  Government,  through  a 
^mmission.  or  any  other  body,  should  have  the  right  to  inquire  into 
the  reasonanleness  of  a  rate! 

Mr.  Wilcox.  Yes,  sir;  certainly.  I  said  on  the  start  that  I  ht- 
ue^  in  a  commission. 

Mr.  TowNSBKD.  That  the  Commission  should  have  that  power! 

Mr.WiLoox.  Yes,  sir 
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Mr.  T0WN8GND.  Should  they  have  the  ri^ht  in  determining  that 
to  inquire  into  the  earnings  of  the  road  to  determine  what  the  road 
is  earning? 

Mr.  miiOOx.  Mr.  Committeeman,  I  would  plant  myself  on  what 
Judge  Harlan  said  in  the  case  of  Smith  v,  Ames  on  that  subject 
That  is  the  most  thorough  statement  I  know  on  the  subject,  and  I 
believe  what  he  said.    I  will  read  it  if  you  want  to  hear  it. 

Mr.  T0WN8EKD.  You  could  answer  my  question  if  you  understand 
him  as  you  do,  just  as  I  have  put  it  to  you. 

Mr.  Wilcox.  The  earnings  of  the  roadt 

Mr.  TowNSEND.  Yes,  sir. 

Mr.  Wilcox.  That  is  nay  view,  certainly.  That  is  what  the  case 
of  Smith  V.  Ames  said.  1  wanted  to  answer  your  question  compen- 
diously by  ref errinff  to  that 

Mr.  TowNSEND.  I  do  not  care  for  you  to  go  into  that. 

Mr.  Wnxx)x.  Taking  into  account  the  earnings  of  the  road?  I 
suppose  so. 

Mr.  TowNSEND.  What  would  be  necessary  in  order  to  fix  a  reason- 
able rate? 

Mr.  WiLoox.  That  is  a  question  how  far  that  would  control  in 
cases  of  roads  which  do  not  have  earnings.  There  has  got  to  be  an 
original  uniformity  of  rates. 

Mr.  TowNSEND.  That  would  involve  the  question  of  taxes  that 
you  have  referred  to,  whether  they  were  payiiig  a  proper  proportion 
of  their  taxes. 

Mr.  Wilcox.  I  do  not  know  whether  it  would  or  not;  the  systems 
of  taxation  are  so  different. 

Mr.  TowNSEND.  And  that  would  involve  a  question  of  the  faith- 
fulness of  the  reports  of  the  railroads  as  to  their  distribution  of  tiieir 
earnings  and  operation,  and  so  forth. 

Mr.  Wilcox.  Yes,  sir ;  and  would  probably  involve  an  inquiry  as 
to  what  are  betterments  and  what  are  renewals. 

Mr.  TowNSBND.  Is  it  your  opinion  that  the  railroads  are  fair  with 
the  people  in  making  those  statements  of  the  apportionment  of 
earnmes? 

Mr.  Wilcox.  My  judgment  would  be  that  too  many  things  are 
called  betterments  which  are  reallv  renewals.  I  do  not  think  that 
they  are  conservative  enough  about  it. 

Mr.  TowNSEND.  You  think  they  are  treating  themselves  unfairly 
in  those  reports? 

Mr.  Wilcox.  Yes,  sir:  every  man  who  makes  a  report  likes  to  show 
(hat  he  has  strengthened  the  property.  In  that  respect  I  think  they 
call  things  betterments  which  are  probably  merely  renewals. 

Mr.  TowNSEND.  Now,  one  more  thing,  which  is  not  just  pertinent 
to  this,  but  in  order  to  understand  your  relation  to  this  I  will  ask 
you  this  question:  You  have  been  quite  interested  in  opposing  the 
enlargement  of  the  powers  of  the  Interstate  Commerce  Commission, 
and  especially  as  representing  the  principles  set  forth  in  tJie  Quarles- 
Cooper  bill  ? 

Mr.  Wilcox.  Yes.  sir. 

Mr.  TowNSEND.  And  you  had  something  to  do  with  getting  the 
withdrawal  of  indorsements  of  people  who  had  signed  me  petition 
of  "Freight?''     . 
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Mr.  Wiixx)x.  Yes,  sir;  I  had  something  to  do  with  that. 
Mr.  TowNSEND.  What  did  you  do  in  connection  with  that? 
Mr.  WiiiOOx.  Well,  let  me  see.  Perhaps  I  ought  to  say  this,  that 
I  have  always  lived  in  New  York,  so  that  I  know  a  number  of  these 
gentlemen  myself,  and  I  suggested  to  gentlemen  who  knew  them, 
whom  I  did  not  Know,  that  they  should  bring  the  matter  to  their 
attention,^  and  made  suggestions  to  them  on  the  lines  that  I  have  sug- 
gested this  morning. 

^Ir.  TowKSEND.  And  there  was  a  formal  effort  made  to  get  them  to 
withdraw  their  names? 

Mr.  Wuicox.  There  was  not  a  formal  effort.  I  think  that  I  have 
told  you  what  I  did.  There  was  one  of  those  concerns  which  was  a 
shipper  on  our  line,  and  I  had  never  heard  any  complaint  from  them, 
ana  1  wrote  them  and  asked  them  whether  they  had  any  complaint. 
That  is  one  of  the  most  important  concerns  in  the  State  of  New  York. 
They  wrote  that  they  had  not  any  complaint,  and  very  strongly 
commended  our  station  agent  and  said  that  he  was  a  first-rate  man, 
and  they  hoped  that  he  would  continue  there;  and  they  said  on 
further  consideration  they  believed  that  the  legislation  proposed 
would  be  undesirable,  and  they  did  nc^  believe  in  Government  action 
on  these  matters. 

The  w&j  that  I  came  to  take  that  matter  up  was  this :  I  received 
from  Freight  a  letter  addressed  to  myself,  inclosing  a  copy  of  the 
petition  with  the  request  that  I  would  sign  the  petition  and  subscribe 
to  the  paper.  I  did  subscribe  to  the  paper,  and  when  I  read  the 
Quarles-Cooper  bill  I  thought  that  it  was  very  undesirable.  I  make 
no  question  about  saying  that;  that  is  what  I  came  here  to  say.  I 
found  also  the  petition  contained  a  misstatement  to  the  effect  that 
the  object  of  the  Quarles-Cooper  bill  was  to  restore  the  Interstate 
Commerce  act  to  the  condition  in  which  it  was  originally  passed. 
Kow,  that  was  an  entire  misconception,  because  there  had  never  been 
any  change  in  the  commerce  bill,  and  the  result  of  the  judgments 
of  the  Supreme  CJourt  was  to  construe  it,  and  we  all  know  that — ^you 
are  a  lawyer,  are  you  not? 
Mr.  TowNSBND.  A  kind  of  a  lawyer. 

Mr.  Wilcox.  Like  myself.  That  did  not  emasculate  the  act  or 
eliminate  sections  or  anything  of  that  kind.  It  construed  the  act  as 
Congress  originally  passed  it.  This  petition  also  stated  that  the 
object  of  the  hill  was  to  restore  the  interstate  act  to  its  original  con- 
dition. 

Mr.  TowNSEND.  You  understood  that  it  was  to  restore  these  rate- 
making  powers  to  the  Commission  as  they  have  been  originally  given 
in  the  act?     You  understood  it  that  way  ? 
Mr.  WiLGOX.  It  did  not  say  sp. 

Mr.  TowNSBND.  You  understood  it  that  way,  did  you  not,  that  it 
was  to  restore  these  rate-making  powers,  as  the  Commission  supposed 
it  had  those  rights,  as  it  has  £own  by  attempting  to  exercise  those 
powers? 

Mr.  WiLGOx.  If  you  could  have  explained  that  as  the  meaning  of 
the  petition  I  think  they  would  have  understood  it  more  fully  than 
it  was  possible  under  the  circumstances  for  them  to  understand  it. 
Have  I  answered  aU  that  you  wanted  me  to? 
Mr.  TowNSEND,  Yes,  sir;  thank  you. 
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Mr.  WiLoox.  The  most  dangerous  thing  about  this  matter,  it  seems 
to  me,  is  the  provision  as  to  fixing  the  just  rehition  of  rates.  Before 
I  take  that  up,  however,  I  assume  that  the  committee  is  thoroughly 
aware  now  that  the  bill  ^ves  the  Commission  the  power  to  fix  rates,  or, 
as  was  said  in  the  maximiun-rate  case,  all  rates  could  be  fixed  in  one 

?roceedin^.  It  is  therefore  inconsistent  witii  the  language  of  the 
^resident^  message,  which  is  to  the  effect  that  it  is  not  desintble  to 
give  a  general  rate-making  power  to  the  Commissioii.  It  has  been 
claimed  in  recent  publications  by  Mr.  Bacon  and  Mx.  Moseley  that 
nothing  of  the  sort  was  sought,  and  yet  we  have  the  language  of  Judge 
Brewer,  holding,  in  terms,  that  that  would  be  the  necessary  effect  of 
this  change. 

Now,  you  take  the  just  relation  of  rates.  Hie  illustraticm  of  that  in 
the  differential  case,  I  believe,  has  been  presented  to  the  committee^ 
where  the  O>mmission  wrote  an  opinion  sajrin^  that  the  question  'was 
how  far  New  York  was  entitled  to  its  commercial  supremacy — how  far 
it  was  to  be  permitted  to  retain  it — and  stating  that  the  Dolicy  of  the 
country  was  that  the  trade  should  be  distributed  in  dinerent  ports, 
and  the  Commission  proceeded  to  make  an  award  affirming  the 
differentials  in  part,  in  the  f%oe  of  that  constitutional  provision  that 
no  regulation  of  commerce  or  revenue  shall  give  any  preference 
between  different  parts  of  the  United  States. 

In  absolute  flat  disre^rd  of  that,  just  lately,  the  Commission  has 
said  that  it  is  no  part  or  its  functions  to  equalize  natural  advantages 
by  adjusting  rat^  So  that  those  varying  rules  could  be  applied, 
apparently,  according  to  the  fancy  of  the  Commission,  ais  occasion 
might  arise.  In  one  case  it  might  be  held  that  the  commerce  of  a 
place  like  Chicago,  for  instance,  was  to  be  distributed,  and  in  another 
case  it  might  be  held  that  it  was  not  within  the  function  of  the  Com- 
mission to  equalize  natural  conditions,  because  it  is  on  record  both 
ways.  Suppose  it  could  do  this ;  suppose  that  it  could  equalize  such 
advantages?  Is  there  anything  that  would  stop  competition  more 
than  that  ?  Is  there  anything  that  would  limit  the  productive  activ- 
ities of  various  commercial  centers  more  than  the  effort  to  give  to  each 
one  some  little  territory  in  which  it  had  a  natural  advantage,  because 
it  was  near  at  hand,  jperhaps,  and  to  keep  everybody  else  out?  Be- 
cause that  would  be  the  effect  of  it  if  such  a  system  could  be  carried 
out.  I  doubt  whether  it  could  be,  but  if  it  could  be  carried  out  it 
would  absolutely  limit  competition  and  prevent  the  process  ^whidi  is 
going  on  all  the  time  of  developing  business,  so  that  manufacturers 
and  carriers  can  reach  farther  markets.  That  will  be  at  an  end.  So, 
too,  under  the  Quarles-Cooper  bill,  a  condition  of  ridigity  of  rates 
would  arise  as  soon  as  the  Commission  had  acted,  because  the  rates 
under  the  provisions  of  that  bill  c%n  not  be  changed  except  bv  the 
action  of  the  Commission  itself — ^not  by  the  court  even,  but  only  by 
the  action  of  the  Commission. 

And  that  condition  would  constantly  go  on.  Rates  would  gradu- 
ally become  fixed  everywhere,  and  the  enterprising  manufacturer 
who  wanted  to  reach  another  market  would  be  shut  out  from  doing  so. 

The  Chairman.  The  hour  has  arrived  at  which  we  must  adjourn. 
This  committee  is  not  allowed  to  hold  its  sessions  during  the  sittmg  of 
the  House. 

Mr.  WiLooT.  I  am  greatly  obliged  to  you  and  the  gentlemen  of  the 
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sommittee,  Mi\  Chairman,  for  hearing  me,  and,  as  I  have  said,  I  ex- 
pect to  file  a  brief  with  you  right  away. 

Thereupon  (at  12  o'clock  m.)  the  committee  adjourned  until  Mon- 
hy,  January  23, 1905,  at  10.30  o'clock  a.  nu 


r%e  interstate  commerce  act — T?ie  legialatUm  now  proposed  is  unnecessary 
•»d.  if  eifectiv€j  would  he  very  dangerous — TJ^e  remedy  for  any  grievance 
lies  in  thorough  enforcement  of  the  law  rather  than  in  further  ewperimentat 
statutes, 

rai  Bcone  of  ths  intebstatb  commergb  act  has  neveb  been  diminished  by 

THE  ODI7BT8. 

It  Is  sometimes  said  that  the  preUminary  debates  in  Ck)ngress  indicate  an 
int^tioD  that  the  scope  of  the  interstate  commerce  act  shonld  be  either  broader 
or  narrower  than  that  which  it  now  has.  But  it  has  often  been  ruled  by  the 
Supreme  Court  of  the  United  States  that  expressions  used  in  such  debates 
tiave  DO  force  in  determining  the  meaning  of  statutes — ^that  meaning  is  to  be 
gathered  solely  from  the  language  of  the  statute  as  finally  enacted  (3  How., 
234).  Accordingly,  nothing  of  the  sort  ever  had  the  slightest  bearing  upon  the 
iDeaning  of  tlie  interstate  commerce  act  The  powers  of  the  Ck>mmisslon  which 
it  created  were  these  only  which  were  specified  by  the  language  of  the  statute. 

The  act  proTided  that  rates  should  be  reasonable  and  there  should  be  no 
prefereDce,  and  it  was  made  the  duty  of  the  Commission  to  enforce  these  rules, 
toder  settled  principles  of  construction  these  provisions  referred  to  action 
Rgaiding  existing  conditions,  and  not  to  establishment  of  rates  or  regulations 
tor  the  future.    Accordingly,  promptly  after  the  act  became  effective,  the  Com- 
mission decided  that  it  had  no  power  or  jurisdiction  regarding  future  con- 
dltionsL    Commissioner  Walker  said  as  to  the  suggestion  that  the  Commission 
ttHild  "construe,  interpret,  and  apply  the  law  by  preliminary  Judgment"   (1 
L  C.  R.,  19),  that  "  a  moment's  reflection  will  show  that  no  such  tribunal  could 
oe  properly  erected.    Congress  has  not  taken  the  management  of  the  railroads 
^  of  the  hands  of  the  railroad  companies.    It  has  simply  established  certain 
II^Mral  principles  under  which  interstate  commerce  must  l>e  conducted.'*     (Id., 
^)    Commissioner  Cooley  said  that  in  case  the  Commission  had  preliminary 
power  to  suspend  the  long  and  short  haul  provision  it  ''would,  in  effect,  be 
t^ired  to  act  as  rate  makers  for  all  the  roads  and  compelled  to  adjust  the 
ttriffs,  BO  as  to  meet  the  exigencies  of  business,  while  at  the  same  time  endeav- 
^S  to  protect  relative  rights  and  equities  of  rival  carriers  and  rival  localities. 
Jhis,  in  any  considerable  state,  would  be  an  enormous  task.    In  a  country  so 
iuige  as  ours,  and  with  so  vast  a  mileage  of  roads,  it  would  be  superhuman. 
^  congtmction  of  the  statute  which  should  require  its  performance  would 
'^er  the  due  administration  of  the  law  altogether  impracticable,  and  that  fact 
^QdB  strongly  to  show  that  such  a  construction  could  not  have  been  intended. 
*   *    No  tribunal  is  empowered  to  Judge  for  it  until  after  the  carrier  has 
^^^  and  then  only  for  the  purpose  of  determining  whether  its  action  consti- 
|ntes  a  violation  of  law."     (Id.,  280,  281.)     Commissioner  Schoonmaker  said 
P^t  the  Commission  had  no  power  in  any  case  to  fix  rates  for  the  future,  but 

its  power  in  respect  to  rates  is  to  determine  whether  those  which  the  road6 
W»e  are  for  any  reason  in  conflict  with  the  statute."  (1  I.  C.  R..  367.) 
This  language  was  later  cited  by  the  Supreme  Court  (167  U.  S.,  670)  as  showing 

toat  the  Commission  at  first  did  not  deem  itself  to  be  possessed  of  rate-making 

I'owcr, 

^ter  a  time  the  Commission  changed  its  attitude  in  the  matter  and  made 
^anoos  attempts  to  regulate  future  conditions.  This  course  naturally  led 
«>  litigation.  It  Is  frequently  said  that  the  Commission  exercised  this  power 
^f  ten  years  without  objection  or  suggestion  that  its  course  was  unauthorized 
^  iaw.«    (Annual  report  of  the  Commission  for  1897,  p.  XL)    This  statement 

,  *^  for  example,  too,  in  The  Transportation  Tax,  issued  by  the  Cattle  GrowernT 
^^»«rsta,te  Committee,  Denver,  Colo.,  1904,  p.  26. 

H.  Doc.  422,  58-^3 16 


240      PROPOSED   AMENDMENT   OF   INTBBSTATE-OOMMEBOE    LAW. 

As  will  be  shown  below  at  length,  when  the  Commission  made  the  attempt  to 
establish  future  rates  by  wholesale  (4  I.  C.  R.,  592),  that  attempt  was  promptly 
resisted  in  the  courts,  and  as  soon  as  the  oourts  could  act  the  Commission  was 
held  to  have  exceeded  its  authority.  (162  U.  S.,  184;  167  U.  S.,  511.)  The 
rules  thus  laid  down  by  the  Supreme  Court  were  foreshadowed  at  circuit  as 
early  as  1889  and  1890.     (37  Fed.  Rep.,  567;  43  Fed.  Rep.,  37.) 

It  was  settled  in  1889,  by  a  judgment  of  the  eminent  Judge  Howell  E.  Jack- 
son  (37  Fed.  Rep.,  567),  that  the  CSommlsslon  had  none  of  the  character  of  a 
court  and  its  decisions  could  k>e  enforced  only  through  aid  of  the  Judicial 
tribunals,  and  in  this  view  the  Supreme  Ck>urt,  through  Justice  Harlan,  later 
concurred.     (154  U.  S.,  485.) 

It  is  interesting  to  recall  the  language  of  Judge  Jtfckson,  which  was  as  fol- 
lows: 

**  The  functions  of  the  Commission  are  those  of  referees  or  special  commission- 
ers appointed  to  make  preliminary  investigation  and  report  upon  matters  for 
subsequent  Judicial  examination  and  determination.  In  respect  to  interstate 
commerce  matters  covered  by  the  law,  the  Commission  may  be  regarded  as  the 
general  referee  of  each  and  every  circuit  court  of  the  United  States,  upon  which 
tbe  Jurisdiction  Is  conferred  of  enforcing  the  rights,  duties,  and  obligations  rec- 
ognized and  imposed  by  the  act  It  is  neither  a  Federal  court  under  the  Om- 
stitution,  nor  does  it  exercise  Judicial  powers,  nor  do  Its  conclusions  possess  the 
efficacy  of  Judicial  proceedings."     (37  Fed.  Rep.,  613.) 

An  effort  was  made  in  the  Fifty-second  Congress  (Senate  bill  No.  892)  to 
change  these  rules  by  giving  the  Commission  Judicial  character,  but  the  effort 
was  not  successful.  Shortly  (in  1894)  the  Commission  sought  to  fix  future 
rates  upon  an  extensive  scale  (4  I.  C.  R.,  592)  and  brought  suit  to  enforce  this 
action.  In  due  course  this  suit  reached  the  Supreme  Court  of  the  United 
States.  A  decision  upon  the  subject  was  first  made  on  March  30,  1896.  (162 
U.  S.,  184,  196,  197.)     The  court  said: 

'*  It  is  argued  on  behalf  of  the  (Commission  that  the  power  to  pass  upon  the 
reasonableness  of  existing  rates  implies  a  right  to  prescribe  rates.  This  is  not 
necessarily  so.  The  reasonableness  of  the  rate  in  a  given  case  depends  on  the 
facts,  and  the  function  of  the  Commission  is  to  consider  these  facts  and  give 
them  their  proper  weight  If  the  Commission,  instead  of  wlttiholding  Judgment 
in  such  a  matter  until  an  issue  shall  be  made  and  the  facts  found*  Itself  fixes  a 
rate,  that  rate  is  prejudged  by  the  (Commission  to  be  reasonable.  *  *  -*  Sub- 
ject to  the  two  leading  prohibitions  that  their  charges  shall  not  be  unjnst  or 
unreasonable,  and  that  they  shall  not  unjustly  discriminate  so  as  to  give  undue 
preference  or  advantage  to  persons  or  traflic  similarly  circumstanced,  the  act  to 
regulate  commerce  leaves  common  carriers  as  they  were  at  tlie  common  law, 
free  to  ma  Ice  special  contracts  looking  to  the  increase  of  their  business,  to  clas- 
sify their  traffic,  to  adjust  and  apportion  their  rates  so  as  to  meet  the  necessities 
of  commerce,  and  generally  to  manage  their  important  interests  upon  the  same 
principles  which  are  regarded  as  sound  and  adopted  in  other  trades  and  pur- 
suits." 

The  last  sentence  was  quoted  from  a  case  decided  by  Judge  Jackson  at  cir- 
cuit on  August  11,  1890  (43  Fed.  Rep.,  37),  and  affirmed  by  the  Supreme  C/Ourt 
in  1892  (145  U.  S.,  263). 

The  question  was  again  before  the  Supreme  (Court  upon  May  24,  1897,  In  an 
action  brought  by  the  Commission.  (167  U.  S.,  479.)  Regarding  the  daim 
that  the  Commission  had  power  to  fix  rates  for  the  future  in  a  case  where  it 
had  held  the  existing  rate  unreasonable,  the  court  said  (p.  509)  :  *'The  vice  of 
this  argument  is  that  it  is  building  up  indirectly  and  by  implication  a  power 
which  is  not  in  terms  granted."  Accordingly  it  repeated  the  language  quoted 
Just  above  and  said  further : 

"  Our  conclusion,  then,  is  that  (Congress  has  not  conferred  upon  the  Commis- 
sion the  legislative  power  of  prescribing  rates,  either  maximum  or  minimum  or 
absolute.  As  it  did  not  give  the  express  power  to  the  (Commission,  it  did  not 
Intend  to  secure  the  same  result  indirectly  by  empowering  that  tribunal  to  de- 
termine what,  in  reference  to  the  past  was  reasonable  and  Just  whether  as 
maximum,  minimum,  or  absolute,  and  thus  enable  it  to  obtain  from  the  courts 
a  peremptory  order  that  in  the  future  the  railroad  company  should  follow  tiie 
rates  thus  determined  to  have  been  In  the  past  reasonable  and  Just" 

In  response  to  the  suggestion  that  this  construction  of  the  act  rendered  the 
Commission  useless,  the  court  said  (p.  506) : 

"  But  has  the  (Commission  no  functions  to  perform  in  reiq>ect  to  the  matter  of 
rates ;  no  power  to  make  any  inquiry  in  respect  thereto?    Unquestionably  It  has, 
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sod  most  Important  duties  In  respect  to  this  matter.  It  is  charged  with  the 
leoenU  daty  of  Inquiring  as  to  the  management  of  the  business  of  railroad 
Qompanies,  and  to  keep  itself  informed  as  to  the  manner  in  which  the  same  is 
OPDdDcted,  and  has  the  right  to  compel  complete  and  full  information  as  to  the 
Banner  in  which  such  carriers  are  transacting  their  business.  And  with  this 
lmi)wledge  It  is  charged  with  the  duty  of  seeing  that  there  is  no  violation  of  the 
l9Dg  and  short  haul  clause ;  that  there  is  no  discrimination  between  individual 
ibippers,  and  that  nothing  is  done  by  rebate  or  any  other  device  to  give  prefer- 
ence to  one  as  against  another ;  that  no  undue  preferences  are  given  to  one  place 
(V  places  or  individual  or  class  of  individuals,  but  In  all  things  that  equality 
^«f  rij?ht  which  is  the  great  purpose  of  the  interstate-commerce  act  shall  be 
"geared  to  all  shippers.  It  must  also  see  that  that  publicity  which  Is  required  by 
«;ctioD  6  is  observed  by  the  railroad  companies.  Holding  the  railroad  com- 
ptnies  to  strict  compliance  with  all  these  statutory  provisions  and  enforcing 
obedience  to  all  these  provisions  tends,  as  observed  by  Commissioner  Cooley  in 
In  re  Chicago,  St.  Paul  and  Kansas  City  Railway  (2  Int  Com.  Com:  Rep.,  231, 
^1).  to  both  reasonableness  and  equality  of  rate  contemplated  by  the 
loterstate-commerce  act" 

In  these  constructions  of  the  interstate-commerce  act  all  of  the  Justices  of  the 
Supreme  Court  concurred  at  various  times,  with  the  exception  of  Justice  Harlan. 
It  has  since  been  pertinaciously  asserted  that  these  decisions  either  read 
teto  tbe  act  something  which  was  not  in  It  or  read  out  of  It  something  which  it 
ori^nally  contained.  Apparently  In  order  to  lend  emphasis  to  this  claim, 
tprmg  grotesque  in  the  discussion  of  Judicial  decisions  have  generally  been  em- 
ployed. Thus  a  recent  writer  in  the  North  American  Review  speaks  of  the 
Supreme  Court  as  having  "  annulled "  and  "  set  aside "  the  act  and  "  eviscer- 
ated" the  Commission;  it  has  frequently  been  said  that  the  court  "emascu- 
lated" the  statute;  the  Commission  speaks  of  the  courts  having  made  "dis- 
coveries" contrary  to  the  general  understanding  (Annual  Report  for  1897,  pp. 
8-  8),  by  which  sections  of  the  statute  were  "  eliminated  "  and  "  stricken  from 
0»  act"  (Id.,  p.  43),  and  refers  to  the  effect  of  these  adjudications  "  in  defeat- 
ii^  the  purposes  of  the  act "  (Annual  Report  for  1898,  p.  5 ;  Annual  Report  for 
Id^'l  p.  5),  and  the  Commissioner  of  Orporatlons,  in  his  recent  report,  says  that 
"the  force  of  the  interstate-conunerce  act  has  been  seriously  weakened  by 
J^Wal  interpretation." 

These  fashions  of  speech,  if  serious,  are  founded  upon  misconception  of  the 
n^x'^sses  of  Jurisprudence.  The  act  contained  no  provisions  in  terms  author- 
ising action  in  regard  to  future  conditions.  Accordingly,  the  Ck>mmission 
promptly  held  that  it  had  no  power  in  that  regard.  Thereafter  the  Commission 
adopted  a  contrary  view  and  sought  to  exercise  control  over  future  rates. 
T^  it  became  necessary  for  the  Supreme  Court  to  decide  which  view  was 
^Dd.  It  decided  that  the  view  first  adopted  by  the  Ck>mmIssion  was  the 
correct  construction  of  the  statute.  This,  of  course,  settled  by  authority  the 
°^^^Ing  of  the  act  as  originally  passed.  It  took  nothing  therefrom  and  added 
DothiDg  thereto.  The  court  decided  merely  that  nothing  contained  In  the  stat- 
ute as  it  was  passed  in  1887  conferred  any  power  regarding  future  rates ;  no 
n»Te  and  no  less. 

It  is  therefore  idle  and  foolish  to  speak  of  these  decisions  as  having  In  any 
^r  qoallfled  the  act  as  Congress  passed  it 

FBOPAGANDA  FOB  FUBTHEB  LEGISLATION. 

TTie  action  of  Congress  as  thus  finally  construed  was  not  accepted  In  all 
jPiarters  as  suflfldent  A  propaganda  was  at  once  set  on  foot  for  further  legls- 
wtioT^  increasing  generally  the  powers  of  the  Commission.  The  statement  has 
ojtf'Q  been  made  that  this  movement  originated  largely  with  and  has  been  kept 
f"Te  by  the  Commission  itself.  This  statement  is  supported  by  the  facts  that 
in  ench  of  ita  annual  reports  since  these  decisions  of  the  Supreme  Court  the  Com- 
™s8ion  has  vigorously  criticised  those  rulings  and  urged  legislation  for  the  pur- 
PJ*  of  enlarging  its  powers,  and  has  generally  submitted  drafts  of  statutes  for 
^purpose;  that  at  each  session  of  Congress  one  or  more  acts  of  the  sort  have 
'^'n  introduced,  with  Its  approval ;  that  members  of  the  Commission  have  ap- 
^^  before  (Congressional  committees  and  strongly  advocated  such  leglsla- 
M?*  ^°d  bave  urged  the  same  in  numerous  articles,  addresses,  and  Interviews ; 
^  one  of  the  (3ommlsslonfl*s  attended  and  urged  such  action  and  submitted 
^<vaftof  an  amended  statute  at  the  formation  upon  November  22, 1809,  of  what 


242      PROPOSED   AMENDMENT   OF   INTERSTATE-COMMERCE    LAW, 

is  now  known  as  the  Interstate  Commerce  Law  Association — ^the  organizatioi 
which  is  principally  active  in  support  of  the  legislation  now  proposed,  and  tliat 
by  formal  order  on  December  8,  1899,  the  Commission  instructed  its  secretary  ti 
"cooperate  assiduously"  with  any  mercantile  or  agricultural  organizations  ii 
efforts  to  secure  the  result  sought  and  especially  the  passage  of  the  bill  to  whict 
reference  has  just  been  made  (Senate  bill  1439,  56th  Cong.,  1st  sess.). 

By  a  circular  letter  dated  February  3,  1900,  the  secretary  of  the  CommissioE 
accordingly  stated  that  said  bill  was  designed  to  ^ve  to  the  Commission  "the 
authority  intended  to  be  conferred  by  Congress  when  the  bill  was  originally 
enacted ;  that  the  shippers  of  the  country,  with  the  approval  of  the  Interstate 
Commerce  Commission,  seek  such  an  amendment  as  will  empower  the  CX>mmis- 
sion  to  proceed  on  the  lines  and  to  the  ends  contemplated  by  the  original  act; 
that  it  is  respectfully  suggested  that  (the  person  addressed)  take  action  express- 
ing (his)  approbation  and  support  to  the  Senators  and  Representatives  from 
(his)  State,  and  to  the  Committees  on  Interstate  Commerce,  and  that  the  secre- 
tary would  be  pleased  to  be  advised  of  any  action  taken  in  the  premises."  Such 
action  has  followed  naturnlly  from  the  view  that  the  "  purpose  of  the  act  was 
•to  provide  a  means  by  which  the  public  could  array  Itself  against  the  carrier/'' 
(Annual  Report  for  1897,  p.  19.) 

The  Commission,  too,  has  every  year  taken  Congress  and  the  courts  severely 
to  task  for  failing  to  agree  with  its  views.  The  decisions  regarding  the  statute 
have  rendered  "  its  enforcement  as  a  remedial  statute  practically  Impossible." 
(Annual  Report  for  1S07,  p.  6.) 

**  Nearly  every  essential  feature  of  that  act  has  failed  of  execution."  (Id.. 
1^37.) 

"  By  virtue  of  Judicial  decision,  it  (the  Commission)  has  ceased  to  be  a  body 
for  the  regulation  of  Interstate  carriers."     (Id.,  p.  51.) 

"The  requests  of  the  Commission  for  needful  amendments  have  been  sup- 
ported by  petitions,  etc.  ♦  ♦  ♦  yet  not  a  line  of  the  statute  has  been  clianged 
and  none  of  the  burdensome  conditions  which  call  for  relief  have  been  removed 
or  modified."     (Annual  Report  for  1899,  p.  5.) 

"  Until  further  legislation  is  provided  the  best  efforts  of  regulation  must  be 
feeble  and  disappointing."     (Id.,  p.  6.) 

"This  (the  power  to  make  future  rates)  is  the  point  to  which  the  attention 
of  the  Congress  has  been  repeatedly  called;  this  is  the  defect  in  the  regulating 
statute  which  demands  correction.  In  previous  reports  this  question  has  been 
frequently  and  fully  discussed.  We  have  commented  at  length  upon  the  weak- 
ness and  inadequacy  of  the  law  as  its  provisions  have  been  construed  by  the 
courts."     (Annual  Report  for  1903,  p.  12.) 

"The  popular  demand  may  eventually  take  that  form  (the  original  rate- 
making  power)  under  the  stress  of  continual  delay  in  remedying  ascertained 
defects  in  the  present  plan  of  regulation."     (Annual  Report  for  1904,  p.  8.) 

It  would  be  impossible  to  state  in  detail  the  efforts  which,  incidentally  to  this 
propaganda,  have  been  made  to  stimulate  public  feeling.  One  or  two  instances 
must  suffice.  Thus  the  expression  "transportation  tax"  (Annual  Report  for 
1900,  pp.  9,  13,  24;  Annual  Report  for  1903,  pp.  14,  15,  17)  has  been  habitually 
applied  to  the  charges  of  the  carriers,  apparently  for  the  purpose  of  arousing 
the  same  sort  of  prejudice  against  the  payment  of  such  charges  as  is  felt  by 
many  agniust  the  payment  of  taxes.  The  expression,  of  course,  has  no  more 
accuracy  than  would  such  an  expression  as  the  "wheat  tax,"  or  the  "beef 
tax,"  or  the  "  corn  tax,"  or  the  "  clothing  tax,"  or  the  "  newspaper  tax  "  have 
in  describing  what  is  cun*ently  paid  for  those  articles*  of  general  use.  The  indi- 
vidual consumer  has  no  more  to  do  with  fixing  the  prices  thereof  than  with 
fixing  the  charges  of  the  carriers.  And  those  prices  are  far  more  of  a  universal 
burden  than  are  transi)ortation  charges;  for,  as  the  Commission  said  in  its 
annual  report  for  1900  (p.  9),  "generally  a  slight  increase  in  the  rate  docs  not 
materially  affect  the  price  to  the  consumer;"  and,  again,  in  its  annual  report 
for  1903,  "  so,  too,  with  the  great  volume  of  traffic,  the  cost  of  transportation  is 
not  a  sufficiently  large  factor  In  the  total  cost  of  the  article  to  the  consumer,  so 
that  a  reduction  of  the  freight  rate  would  stimulate  consumption  to  a  sufficient 
degree  to  Justify  the  reduction"  (p.  10). 

"  Perhaps  in  most  instances  the  freight  rate  is  so  small  a  part  of  the  total 
cost  of  a  commodity  that  the  consumer  is  unconscious  of  the  increase  In  rate." 
(Id.,  p.  32.) 

But  the  general  body  of  the  consumers  creates  the  demand  which  settles  the 
amount  of  the  transportation  charge  quite  as  puch  as  the  price  of  the  goods 
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transported.  Indeed,  tbe  most  potent  canse  of  the  downward  course  of  rates 
m  the  past  has  been  the  commercial  necessities  of  shippers  and  consumers  and 
tth?  efforts  of  traffic  officials  to  meet  them. 

So,  too,  the  Commission,  In  its  annual  report  for  1903  (pp.  13-15),  and  one  or 
IDT  re  of  Its  members  in  various  published  statements,  haye  asserted  with  empha- 
K^  that  rates  as  a  whole  have  greatly  increased.  In  an  article  recently  pub- 
\»bed  in  the  North  American  Review  one  of  the  Commissioners  goes  so  far  as  to 
nj:  **  Within  the  last  five  years  rates  upon  every  important  commodity  in  every 
section  have  been  advanced.  ♦  ♦  ♦  We  are  confronted  with  increasing  mo- 
»>{ioly,  ^fritb  advancing  freight  rates,  and  with  no  probable  relief  in  sight"  Yet 
in  1896  the  average  freight  rate  per  ton  per  mile  was  0.753  cents  or  7.53  mills, 
and  in  1903  it  was  0.763  cents  or  7.63  mills  (infra,  p.  14).  So  that  the  increase 
open  which  are  founded  these  lugubrious  views  amounted,  in  a  time  of  generally 
rstng  prices,  to  ten  thousandths  of  a  cent  per  mile,  or  10  cents  per  ton  for  each 
tboosand  miles.  Moreover,  as  will  shortly  be  shown,  almost  no  cases  of  unrea- 
touable  rates  have  ever  been  established  before  the  Commission  and  non^  what- 
ever in  the  courts,  and  the  cost  of  materials  between  1898  and  1903  rose  out  of 
all  proportion  to  transportation  charges. 

Still  further,  on  March  11,  1904,  the  Senate  requested  the  Commission  to  re- 
port the  principal  changes  In  tariff  rates  since  June  30,  1899,  with  **  an  estimate 
of  the  effect  of  such  changes  upon  the  gross  and  net  revenues  of  the  railway  cor- 
pf^rations  during  each  fiscal  year  since  then  «  «  «  and  also  to  report  the 
HuiQges  in  cost  of  operation  and  maintenance  of  the  railways  for  said  years." 
The  Conomission  reported  on  April  7, 1904,  that,  comparing  1899  with  1903,  there 
was,  from  this  cause,  an  addition  to  the  gross  earnings  amounting  to  $155,475,502. 
It  omitted  to  answer  the  request  for  information  regarding  the  net  revenues  and 
cost  of  operation  and  maintenance  On  the  ground  "  that  the  returns  for  the  fiscal 
jear  19Ci3  have  not  yet  been  compiled,  and  the  figures  relating  to  the  cost  of 
••Iteration  and  maintenance  for  that  year  must,  therefore,  be  omitted,  •  ♦  ♦ »» 
but  said  tliat  its  "  method  of  computation  was  not  without  value  as  indicating 
^aonnous  additions  in  recent  years  to  the  cost  of  railway  transportation  to  the 
t-eople  of  the  United  States." 

Yet  tlie  figures  as  to  operating  expenses  were  in  possession  of  the  Ck>nmiission 
quite  as  much  as  those  as  to  gross  earnings ;  they  were  contained  in  the  same 
official  reports  of  the  railway  companies  to  the  Commission.  In  the  preliminary 
report  of  their  statistician,  dated  December  12,  1903,  and  again  in  the  regular 
annual  report  of  the  Commission  for  1903,  dated  December  15, 1903,  those  figures 
bad  already  been  stated  for  98  per  cent  of  the  mileage  of  the  country  at 
11,248,520,483,  which  was  an  increase  of  $620  per  mile  over  1902.  The  advance 
in  operating  expenses  from  1902  to  1903  is  stated  in  the  report  of  the  statistician 
tor  1903  (p.  85)  to  have  been  $141,290,105  and  in  the  report  of  tlie  Ck)mmission 
for  1904  (p.  112)  as  $141,193,494,  and  the  increase  in  taxes  and  interest  was 
¥13.262,391,  making  the  total  increase  in  expense  of  the  business  in  that  one  year 
(154,455,885.  It  will  shortly  be  shown,  too,  that  the  Commission's  figures  indi- 
^-ated  that  from  1899  to  1903  the  increase  in  both  gross  earnings  and  net  reve- 
nue bad  not  been  as  great  relatively  to  the  volume  of  business  as  the  increase  in 
expenses  of  operation.  These  facts  the  Ck>mniission  did  not  mention,  although 
tbe  Senate  resolution  called  for  information  on  the  precise  subject  of  operating 
expenses  and  net  revenue. 

The  Commission's  annual  report  for  1900  (p.  9)  stated  that  "generally  a 
flight  increase  in  the  rate  does  not  materially  affect  the  price  to  the  consumer," 
^nt  that  "  since  every  such  advance  adds  to  the  net  revenues  of  the  railway,  a 
^ery  slight  increase  in  all  rates,  if  it  should  be  permanently  maintained,  would 
enhance  enormously  the  value  of  railway  securities." 

Tbe  view  of  this  report  of  March  11,  1904,  apparently  was  that  any  such 
result  would  necessarily  be  a  calamity.  The  results  for  1904  show  how  com- 
I'letely  increasing  expenses  have  exhausted  increased  gross  earnings  of  the  rail- 
roads. Their  gross  earnings  increased,  over  1903,  to  the  amount  of  $65,188,714, 
^Qt  tbe  net  earnings  decreased  $6,393,265,  as  compared  with  the  previous  year. 
Operating  expenses  increased  $250  per  mile  over  1903,  and  the  operating  ratio 
(ocreased  from  66.16  per  cent  to  67.75  per  cent  of  gross  earnings,  or  an  increase 
of  1.59  per  cent  on  the  entire  amount  of  gross  earnings.  (Annual  Report  for 
1904,  p.  106.) 
It  is  much  to  be  regretted  that  the  action  has  been  taken  which  is  indicated 
i  by  tliese  illustrations.  The  shippers  and  tbe  carriers  stand  in  relations  to  each 
I  other  very  similar  to  those  of  merchants  and  their  customers.  The  effort  of  all 
(larties  interested  in  the  general  welfare  should  be  toward  closer  and  more  bar- 
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monious  relations  between  them.  In  InTestigtiting  grieTances  presented  to  tbem 
and  bringing  the  parties  together,  the  Commission  has  done  a  great  and  benefi- 
cent work,  and  that  has  been  and  always  will  be  by  far  its  most  imiiortant  func- 
tion. (Annual  Report  for  1893,  p.  14;  Annual  Report  for  1885,  p.  48;  Annual 
Report  for  1897,  pp.  32,  51.)  In  Its  Annual  Report  for  1904,  pages  36,  73,  It 
appears  that  487  complaints  were  filed  with  the  Commission,  of  which  425  were 
settled  by  correspondence  with  the  carriers  and  only  C2  were  made  the  subject 
of  contest,  "  the  greater  number  of  these  complaints  having  been  settled  to  the 
satisfaction  of  ail  concerned"  (p.  73).  It  is  unfortunate  that  the  dignity  and 
usefulness  of  the  Commission  In  this  regard  have  been,  In  a  measure,  compro- 
mised by  grasi)ing  for  powers  to  control  the  future  such  as  are  possessed  by  no 
branch  of  the  Government,  and  probably  could  never  be  successfully  exercised. 

PROPOSITIONS    TO    INCREASE    THE    COMMISSION'S    POWER,    INCLUDINa    FKlfDIIfa 

LEGISLATION. 

The  changes  in  the  law  which  have  been  urged  upon  Congress*  have  varied 
considerably  from  time  to  time.  Shortly  after  the  Supreme  Court  decisions 
above  stated  a  bill  was  introduced  substantially  conferring  general  original  rate- 
making  power  upon  the  Commission.  When  this  failed  a  bill  followed  providing 
that  the  carriers  should  make  the  rates  in  the  first  instance  and  the  same  should 
thereafter  be  subject  to  general  revision  by  the  Commission,  which  would  thus 
really  have  been  the  rate  makers.  On  the  failure  of  this,  it  is  now  proposed 
that  when  the  Couimission  has  decided  that  an  existing  rate  offends  against  the 
statute  it  shall  have  power  to  establish  a  rate  for  the  future,  thus  giving  it 
complete  control  over  all  rates.  This  proposition  is  embodied  in  the  bill  now 
pending  before  Congress  known  as  the  Quarles-C<x>per  bill,  from  the  names  of 
the  Senator  and  Representative  by  whom  It  was  introduced. 

The  provisions  of  the  pending  bill  are  In  brief  as  follows : 

(1)  Where  the  Commission  has  made  an  order  declaring  any  rate,  regulation, 
or  practice  to  be  unjustly  discriminative  or  unreasonable,  and  declaring  what 
rate,  regulation,  or  practice  would  be  Just  and  reasonable,  and  requiring  them 
to  be  substituted  therefor,  such  order  shall  become  operative  and  be  observed  by 
the  parties  at  the  expiration  of  thirty  days,  or  in  case  of  proceedings  to  review, 
at  the  expiration  of  sixty  days;  but  such  order  may  at  any  time  be  modified, 
suspended,  or  revoked  by  the  Commission  upon  full  hearing  of  all  parties  in 
Interest. 

(2)  In  case  the  rate  substituted  by  the  Commission  is  a  joint  rate,  and  the 
carriers  fail  to  agree  as  to  division  thereof,  the  Commission  may  make  the  divi- 
sion ;  moreover,  the  Commission  may  establish  "  the  just  relation  of  rates  "  to  or 
from  common  points  on  the  lines  of  the  carriers  and  prescribe  the  rates  to  be 
charged  by  either  or  all  of  the  parties  to  or  from  such  common  pointi  when  the 
carriers  fail  to  agree. 

(3)  Every  such  order  as  to  its  justness,  reasonableness,  and  lawfulness  shall 
be  reviewable  by  the  circuit  courts  on  petition  filed  within  twenty  days.  There- 
upon the  record  before  the  Coininission  shall  be  certified  to  the  court  The  court 
shall  proceed  to  hear  the  case  on  this  record ;  or,  in  its  discretion,  may.  In  such 
manner  as  It  shall  direct,  cause  additional  testimony  to  be  taken.  If,  titter  hear- 
ing, the  court  shnll  be  of  opinion  that  the  order  was  made  under  some  error  of 
law  or  is,  upon  the  facts,  unjust  or  unreasonable,  it  shall  modify,  set  aside,  or 
annul  the  same  by  appropriate  decree ;  otherwise  the  petition  shall  t>e  dismissed 
Pending  the  review  the  court  may,  if  in  its  opinion  the  order  is  cleai\y  unlawful 
or  erroneous,  suspend  the  same.  Within  thirty  days  after  rendition  of  any  final 
decree  of  the  circuit  court,  any  party  may  appeal  to  the  Supreme  Court,  but  there 
shall  l)e  no  stay  on  appeal. 

(4)  The  defense  of  all  such  cases  shall  be  carried  on  by  the  United  States 
attorney,  under  the  direction  of  the  Attorney -General,  and  the  Commission  may 
with  his  consent  employ  special  counsel.  If  any  party  bound  thereby  shall 
nej^lect  to  obey  or  i)erform  any  order  of  the  Commission,  obedience  thereto  shall 
be  summarily  enforced  by  writ  of  Injunction  or  other  proper  process,  mandatory 
or  otherwise,  which  shall  be  issued  by  any  circuit  court  upon  petition  of  the 
Commission  or  any  party  Interested,  accompanied  by  a  certified  copy  of  the 
order  and  evidence  of  the  violation,  and  In  addition  the  offending  party  shall  be 
subject  to  a  iienalty  of  $5,000  per  day  recoverable  by  the  Commission  in  an 
action  of  debt  for  the  use  of  the  United  States. 

These  provisions  are  certainly  both  novel  and  drastic.  The  burden  Is  very 
strongly  upon  those  who  urge  such  methods  of  dealing  with  the  greatest  Indus- 
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trial  interest  of  the  country  to  establish  that  (1)  they  are  required  by  present 
fSDDditions ;  (2)  they  are  judicious  as  a  future  system ;  (3)  they  are  warranted 
by  the  Constitution  of  the  United  States,  and  (4)  they  would  be  likely  to 
icromplish  the  desired  results.  But  the  afhrmative  can  be  established  as  to  not 
i  single  one  of  these  propositions. 

il)     THERE    18    NOTHING    IN    PBESSNT    CONDITIONS    WASSA.NTINO    THESE    DRASTIC 

INNOVATIONS. 

The  sabBtkntive  provisions  of  the  act  are  that  (a)  rates  shall  be  reasonable 
and  {b)  rates  shall  not  discTiminate  unjustly  and  there  shall  be  no  undue  or 
unreasonable  preference  between  persons  or  *  localities  or  classes  of  traffic. 
(162  U.  S.,  197.)  Th«;  fomier  provision  concerns  the  public  generally  and  the 
latter  the  persons  or  localities  directly  affected.     (43  Fed.  Rep.,  48. ) 

(a)  The  eitisting  rates  are  reasonable  in  themselves. — ^The  past  course  of 
freight  rates  throughout  the  country  has  shown  that  there  is  no  ground  for  com- 
ptflint  In  this  resfject  It  has  been  as  follows,  according  to  official  figures,  using 
those  of  the  Interstate  Commerce  Commission  since  it  was  established.  It 
dhoold  be  borne  in  mind  that  these  figures  include  local  as  well  as  interstate 
business,  and  that  if  the  two  were  separated  the  interstate  rates  would  be  con- 
slderably  less. 

The  average  rate  per  ton  per  mile  was.  In —  .  Cents. 

1870 1. 990 

1882 1. 240 

1887 ^ 1. 030 

1888 1.  001 

18S9 .  922 

1890 .  941 

1891 .  895 

1892 .  898 

1893 .  879 

1894 - .  860 

1895 .  839 

1896 .  806 

1897 .  798 

1898 .  753 

1899 J .  724 

1900  - .  729 

1901 .  750 

1902 .  757 

1903 .  763 

Thus  the  average  in  1870  was  more  than  two  and  one-half  times  that  In 
1903.  The  freight  earnings  for  1903  were  $1,338,020,026.  (Annual  Report 
for  1904,  p.  111.)  On  the  basis  of  1870  they  would  have  been  approximately 
13,408.497,432.  Upon  the  basis  of  1870  the  gross  freight  earnings  would, 
tlierefore,  have  been  greater  by  $2,070,790,646  than  they  in  fact  were  in  1903. 
When  the  Interstate  Commerce  Commission  was  established,  In  1887,  the 
rate  was  1.03,  and  in  1903  it  was  0.763 — a  difference  of  nearly  26  per  cent  If 
the  rates  of  1887  had  applied  to  the  traffic  of  1903  the  earnings  would  have 
been  about  $468,109,714  greater  than  they  were  in  fact.  Ten  years  ago.  in 
1893.  the  rate  was  0.878,  and  In  1893  it  was  0.763— a  difference  of  13  per  cent 
If  the  rates  of  1893  had  been  applied  to  the  traffic  of  1903  the  earnings  would 
therefore,  have  been  about  $201,(>20,288  greater  than  they  were  In  fact. 

Upon  the  general  course  of  rates  the  following  remarks  of  the-  Commission 
are  pertinent :  "  Where  changes  of  any  importance  have  taken  place  in  the 
freight  rates  of  any  section,  either  for  local  or  competitive  traffic,  in  nearly 
ail  cases  lower  rates  are  now  charged  than  prior  to  the  date  of  the  act  to 
regulate  commerce."     (Annual  Report  for  1894,  p.  50.) 

"Only  from  an  extended  Inquiry  would  It  be  possible  to  accurately  estimate 
the  total  reduction  effected  since  the  passage  of  the  act  to  regulate  commerce, 
bat  that  It  has  been  very  considerable  is  well  known.  ♦  •  •  Comparing 
the  amounts  received  by  the  railways  for  transportation  with  amounts  which 
they  would  have  received  on  the  volume  of  traffic  carried  from  1889  to  1893.  If 
tlie  average  receipts  per  mile  for  1888  had  been  maintained  during  the  subsequent 
five  years,  it  appears  that  the  public  would  in  such  case  have  paid  for  freight 
sod    passenger   transportation    by    railroad    from    1889    to    1893,    inclusive. 
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$525,459,587   more   than   was   actually   paid   for  such   transportation   during 
that  period."     (Id.,  p.  51.) 

The  foregoing  figures  as  to  the  rates  for  each  year  show  that  the  downward 
course  of  rates  has  continued  since  these  remarks  were  made. 

As  already  said,  some  comment  has  been  made  upon  the  fact  that  between 
1899,  the  lowest  point  ever  reached,  and  1903,  in  a  time  of  gwierally  rising 
prices,  the  mileage  rate  increased  thirty-nine  hundredths  of  a  mill,  or  thirty- 
nine  thousandths  of  a  cent  In  reply  to  a  resolution  of  Inquiry  from  the 
Senate  the  Ck)mmission  reported  in  March,  1904  (Senate  Doc.  No.  257),  that, 
comparing  1899  with  1903,  this  increased  gross  earnings,  in  the  amount  of 
$155,475,502,  but  professed  it»  inability  to  say  how  much  it  had  added  to 
net  earnings.  Yet  the  Commission's  final  report  for  the  year  ending  June 
30,  1903,  proved  that  this  had  not  increased  net  earnings  at  all  relatively 
to  the  volume  of  trafiic.  The  operating  expenses  established  thereby  showed 
that,  comparing  1899  with  1903,  gross  earnings  per  mile  Increased  31.1  per 
cent,  while  operating  expenses  increased  34  per  cent;  that  the  operating 
ratio  of  expenses  to  earnings  increased  from  65.24  per  cent  to  66.16  per  cent ; 
that  the  number  of  employees  increased  from  928,924  to  1,312,537,  namely, 
883,613,  or  41.3  per  cent,  and  their  compensation  from  $522,967,896  to 
$775,321,415,  namely,  $252,353,579,  or  48.2  per  cent  From  1902  to  19a3,  alone, 
operating  expenses,  taxes,  and  Interest  increased  $154,455,885.  (Annual  Report 
for  1904,  p.  112.)  The  figures  for  1904  show  that,  comparing  with  the  previous 
year,  gross  earnings  increased  $65,186,714,  but  net  earnings  decreased  $6,393.265 ; 
that  operating  expenses  increased  $250  per  mile;  that  the  operating  mtlo 
rose  from  66.16  per  cent  to  67.75  per  cent,  or  1.59  per  cent  of  the  entire  gross 
earnings,  and  that  the  operating  ratio  was  2.21  per  cent*  of  the  entire  gross 
earnings  above  the  operating  ratio  of  1899.  (Annual  Report  for  1904,  p.  lOG.) 
These  figures  show  that  the  slight  increase  in  rates  from  1899  to  1903  has  been 
totally  absorbed  by  the  increase  in  expenses  of  operation. 

It  is  interesting,  in  this  connection,  to  notice  a  comparison  made  by  the 
Ck)mmlssion  between  the  business  of  1897  and  that  of  1902,  as  follows : 

"As  the  rates,  broadly  speaking,  were  about  the  same  in  both  years.  It  fol- 
lows that  the  large  Increase  in  earnings  resulted  mainly  from  the  increased 
volume  of  trafllc."     (Annual  Report  for  1902,  p.  5.) 

The  mileage  rate  In  1897  was  0.798  cent  and  In  1902  was  0.757  cent  The 
difference  was,  therefore,  0.041  cent  and  the  Commission  described  the  rates 
as  "  about  the  M&me."  But  in  1899  the  mileage  rate  was  0.724  cent  and  in 
1903  the  rate  was  0.763  cent  The  difference,  therefore,  was  0.039  cent  or  pre- 
cisely 0.002  cent— two  one-thousandths  of  a  cent  less  than  that  when  the  Com- 
mission had  described  the  rates  as  "about  the  same."  Yet  the  Comml$:Aion 
spoke  of  the  latter  difference  as  establishing  "enormous  additions  in  recent 
years  to  the  cost  of  railway  transportation."  (Senate  Doc.  No.  257.)  When 
the  difference  in  rates  was  0.041  cent  they  were  described  as  "  about  the  same ;  •• 
a  slightly  smaller  difference  amoimting  to  0.039  cent  can  not,  therefore,  be  con- 
sistently described  as  having  made  "  enormous  additions  to  the  cost  of  trans- 
portation." 

Again,  the  average  rate  In  1S97  was  0.798 ;  In  1899,  by  reason  of  unfavorable 
commercial  conditions,  but  especially  of  excessively  low  rates  on  bituminous 
coal,  the  average  rate  declined  to  0.724 ;   In  1903  it  rose  to  0.763 — not  as  high 
as  it  had  been  six  years  previously,  and  an  increase  of  0.039  cent    This  fluctua-      I 
tlon  clearly  came  within  the  expression  of  the  Commission  that  "when  reduc-   •. 
tlons  have  been  made  on  account  of  commercial  depression,  It  is  difficult  to  see    i^ 
why  corresponding  advances  may  not  properly  be  made  with  the  return  of  busi-    J' 
ness  prosperity."     (Annual  Report  for  1903,  p.  48.)  f 

Indeed,  there  has  been  no  such  rise  In  railway  rates  as  has  occurred  In  tbe|  ^1 ' 
case  of  commodities  generally.  The  recently  published  bulletin  of  the  Depart-/  ' 
ment  of  Labor  (No.  51),  with  reference  to  the  general  course  of  prices,  show»  '^ 
that  taking  100  as  the  average  for  the  period  from  1890  to  1899,  the  price  ofl  ,* 
all  commodities  in  1902  stood  at  112.9,  or  12.9  per  cent  above  the  average  of  thJ  - 
preceding  decade.  Applying  the  same  treatment  to  railway  rates,  they  stood  in  ?/^ 
1902  at  90.2,  or  9.8  per  cent  below  the  average  of  tlie  preceding  decade.  Thli  r^-' 
shows  that  railway  rates  had  greatly  declined,  while  prices  in  general  haa  *,  ' 
greatly  advanced.**  J^t 

The  rates  are  about  one-third  tlie  average  in  England  and  France,  and  about  t*  ' 


«  This  has  been  conclusively  demonstrated  in  pamphlets  recently  published  by  4 
Mr.  H.  T.  Newcomb,  of  Washington,  and  Mr.  Slason  Thompson,  of  Chicago.  *' 
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Jialf  the  average  In  Germauy.  A  eligbt  effort  has  been  made  to  discredit 
tie  mileage  basis  as  a  proper  test;  the  claim  made  in  that  connection  is  that 
li^  STerage  has  l>een  affected  by  a  disproportionate  increase  of  low-gi*ade 
'rei^t  The  suggestion  that  in  a  country  constantly  developing  industrially, 
-a^v^  matoiais  incri^se  disproportionately  to  finished  products  is  manifestly 
r.'itbont  merit  Acci>rdingly»  the  facts  are  to  the  contrary.  In  1890  the  percent- 
i£:*f  of  low-grade  freight  waa  70.81  of  the  whole;  but  in  1902  it  decreased 
:«»  75.87,  and  the  higher-class  commodities  correspondingly  increased.  The 
ii^ilt>age  basis  is  generally  accepted  as  the  only  practicable  standard  for  measur- 
Li;;  general  conditions.  **The  rate  per  ton  per  mile  rule  brings  rates  down  to 
tiie  narrowest  point  of  scrutiny,  and  for  that  purpose  Is  valuable,"  although 
i^t  absolutely  controlling  uiK>n  individual  cases  where  circumstances  are  exceii- 
tiooal.  (Annual  Report  for  1899,  p.  87.)  It  may  be  added  that  the  reductions 
txi  rates  have  been  approximately  similar  in  the  different  parts  of  the  country. 

Very  few  substantial  controversies  have  ever  arisen  regarding  the  reasonable- 
ness of  rates,  and  the  Commission  has  frequently  stated,  in  substance,  that 
tbere  is.  no  ground  therefor.    It  has  from  time  to  time  discussed  in  its  reports 
**  tmreasonably  low  ratea"     (Annual  Report  for  1893,  pp.  88,  89,  220,  221 ; 
.%jmaal  Report  for  1894,  p.  60;    Annual  Report  for  1897,  pp.  24,  25.)     In  its 
annual  report  for  1898  the  Commission  stated  that  "  to-day  extortionate  charges 
are  seldom  the  subject  of  complaint  (p.  12).    *    *    *    We  are  not  troubled 
with  the  question  (under  consideration  in  England)  that  rates    •    •    •    are 
too  high.     (Id.,  p.  17.)     It  is  significant  that  during  the  period  of  commercial 
development  and  railroad  extension,  which  have  brought  communities  into  such 
close  business  relations  and  made  slight  differences  in  transportation  rates  on 
competitive  commodities  a  matter  of  serious  import,  there  has  been,  under  the 
ojieration  of  the  interstate-commerce  law,  a  steady  decrease  of  complaints  based 
on  eliarges  unreasonable  in  themselves.    The  concession  is  quite  general  among 
jblfHiers  that,  with  some  exceptions,  rates  as  a  whole  are  low  enough,  and  they 
often  express  surprise  that  the  service  can  be  rendered  at  prices  charged.     (Id., 
{•p.  218,  219.)     Traffic  for  very  many  competing  localities  is  being  carried  at 
r:ites  which  do  not  yield  a  due  proportion  of  the  necessary  net  revenue  which 
ciirriers  must  have."     (Id.,  p.  221.) 
In  Its  annual  report  for  1897  the  C>ommlssion  said  (p.  14) : 
^  Rates  to  competing  and  distributing  centers  are  not  for  the  most  part 
onreosonably  high.    They  are  frequently  quite  low.    •    •    •    Many  rates  in 
this  country  are  undoubtedly  too  low."     (Id.,  p.  2.) 

These  facts  are  of  general  application,  because  nearly  every  city  in  the  coun- 
trj  of  any  "  considerable  size  is  both  a  commercial  and  a  railroad  center,  there- 
fore a  competitive  point  in  both  respects."  (Annual  Report  for  1896,  p.  39.)  In 
Its  annual  report  for  1898  (p.  27)  the  Commission  said:  "  It  is  true,  as  often 
asserted,  that  comparatively  few  of  our  railway  rates  are  unreasonable  in  and 
ot  themselves — ^that  is,  without  any  reference  to  other  charges  made  by  the 
same  carrier  or  to  those  of  other  carriers  " — but  they  may  operate  to  create  a 
preference  between  localities.  •  •  •  *'The  cases  are  exceedingly  rare  in 
which  unreasonableness  has  been  found  merely  from  the  amount  of  the  rate 
Itself  as  laid  upon  the  particular  traffic  and  the  distance  It  was  carried  "  (p.  27). 
On  March  18,  1898,  the  chairman  of  the  Commission  testified  before  the  Sen- 
ate 0>mmlttee  on  Interstate  Ck)mn)erce  that  the  question  of  excessive  railroad 
charges — **  that  is  to  say,  railroad  charges  which  In  and  of  theinselves  are  extor- 
tionate— is  pretty  much  an  obsolete  question."  At  that  time  the  rate  per  ton 
per  mUe  was  within  one  one-hundredth  of  a  cent  of  that  In  1903,  when  the 
cbalrman  described  the  rates  as  having  made  '*  enormous  additions  to  the  cost 
of  railway  transportation."  The  foregoing  tabP^  of  rates  in  each  year  shows 
that  since  these  numerous  statements  were  made  the  rates  have  been  and  now 
kre  much  lower. 

Accordingly,  litigated  cases  In  which  rates  have  been  shown  to  be  unreason- 
able in  themselves  are  practically  unknown.  In  reply  to  a  resolution  of  inquiry 
fjAssed  by  the  Senate  on  April  16,  1900,  the  Commission  reported  (Senate  Docu- 
ment No.  319,  56th  Cong.,  1st  sess.)  r^arding  contested  cases  which  had  been 
before  It  during  ten  years  prior  to  that  date.  It  appeared  from  this  report 
that  during  that  time  It  had  found  very  few  cases  of  unreasonable  ratea  As 
the  chairman  said,  that  question  had  become  "obsolete."  In  19(X)  and  1901 
there  were  but  three  cases  of  unreasonable  rates  sustained  by  the  Commission. 
Ao  Independent  examination  shows  that  from  1887  until  the  present  time 
the  Commission  has  found  26  cnsos  of  rates  unreasoiinble  In  themselves,  or  about 
one  and  one-half  annually.    Further  than  this,  not  one  of  these  decisions  was 
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snstained  by  tbe  conrts,  and  there  has  not  been  a  single  case  of  rates  unreason- 
able in  theiuBelves  eBtablished  In  the  courts  since  the  Interstate  Oommeroe  act 
was  passed. 

Tbe  record,  therefore,  proves  clearly  that  the  proTision  of  tbe  act  that  rates 
shall  be  reasonable  in  themselves  has  been  fully  observed.  The  remedies  pro- 
vided by  the  act  have  shown  no  Insufficiency.  There  are  no  facta  eatablishiDg 
the  heceBsity  of  further  power  for  this  purpose  in  the  Oommisslon.  The  Oom- 
mission  itself  suggests  no  such  facts.  Even  as  to  the  advances  claimed  to  have 
been  made  since  1899,  amounting  to  thirty-nine  thousandths  of  a  cent  per  ton 
I)er  mile,  it  does  not  show  that  they  have  been  unwarranted  or^ezoesslve.  In 
its  annual  report  for  1899  it  said:  **It  is  not  intended  to  intimate  tbat  tiiese 
advanced  rates  are  unlawful,"  but  "the  injustice  which  may  result  most  be 
without  available  redress  "  (p.  8).  In  its  r^;K>rt  for  1903  the  Gommlaslon  said : 
"  It  would  be  both  unwise  and  unjust  upon  the  part  of  the  public  to  preveat 
them,  if  they  are  reasonable  under  all  the  circumstance  (p.  16).  *  ^  *  If 
they  are  Just  and  reasonable,  they  ought  not  to  be  prevented  "  (p.  17).  So.  too, 
in  a  recent  article  in  the  North  American  Review,  to  which  reference  has  been 
made,  one  of  the  Commissioners  said :  "  I  do  not  charge  that  any  part  of  this  is 
unjust,  but  that  some  way  should  be  devised  by  which  the  reasonableDess  of 
these  charges  should  be  passed  upon  by  the  €k>vemment" 

The  claim  is,  therefore,  not  that  any  Injustice  has  been  done  in  respect  to  rea- 
sonableness of  rates — there  is  no  one  asserting  that  he  has  been  damaged  and  the 
Commission  does  not  assert  the  existence  of  any  injustice  and  has  never  takeo 
action  against  the  rates  thus  critici8ed-«but  merely  and  baldly  that  rates  gen- 
era tly  should  be  fixed  by  the  Government  (Annual  Report  for  1898,  pp.  20,  24; 
Annual  Report  for  1000,  p.  21.)  That  claim  is  put  forward  without  support  of 
anything  save  the  opinion  of  the  Commission.  As  no  injustice  is  show^n  arising 
from  the  present  method,  such  expressions  of  opinion  can  not  be  deemed  to  war- 
rant such  a  fundamental  change. 

(&)  Tlie  lawmaking  power  has  dealt  fully  with  preferenoen  'between  indi- 
viduals,— ^Preferences  between  individuals  have  been  alleged  to  arise  principally 
if  not  wholly  from  secret  rebates.  There  has  been  much  resounding  talk  upon 
this  subject,  yet  here,  too,  the  record  both  of  the  Commission  and  the  courts 
embraces  few  adjudicated  cases,  when  the  extent  of  the  railway  traffic  of  tbe 
country  is  considered,  and  nothing  further  upon  this  subject  can  be  aecooi- 
plished  by  statutory  enactment  "  The  power  of  the  statute  in  this  direction  was 
practically  exhausted  in  creating  the  offense.  When  that  was  done,  when  cer- 
tain acts  were  declared  misdemeanors,  the  subsequent  perpetrators  of  those  acts 
became  at  once  liable  to  criminal  prosecution  in  like  manner  and  by  tbe  same 
agencies  as  other  offenders.  Nor  can  Congress  provide  any  summary  or  excep- 
tional methods  for  preventing  or  punishing  this  class  of  transgressions.  *  *  ^ 
Theoretically,  at  least  the  existing  system  of  laws  applicable  to  the  wrongdoing 
now  referred  to  is  complete  and  ample.  It  is  not  lacking  in  strength  or  cer- 
tainty."    (Annual  Report  for  1893,  p.  7.) 

"  No  amendment  of  this  statute,  therefore,  is  necessary  or  suitable  with  the 
.  view  of  giving  greater  power  to  the  Commission  in  enforcing  its  penal  pro- 
visions."    (Id.,  p.  8.) 

In  addition  to  this  if  secret  rebates  existed,  rates  made  by  the  Commission 
would  be  as  much  subject  thereto  as  any  others ;  so  that  conferring  rate-making 
power  upon  the  Commission  would  not  be  an  appropriate  or  effective  remedy. 

However,  in  1903  the  Elk  Ins  Act  was  passed  without  opposition  l^  any 
interest,  under  which  the  Commission  has  power  to  obtain  injunctions  from  the 
courts  prohibiting  secret  rebates  or  rate  cutting.  This  was  a  step  in  the  rigbt 
direction,  as  it  provided  for  direct  application  by  the  Commission  to  the  courts 
to  enforce  the  act  It  is  conceded  that  the  Elklns  Act  has  been  generally  effect- 
ive.    In  its  annual  report  for  1903  (pp.  10, 11),  the  Commission  said : 

"  No  one  familiar  with  railway  conditions  can  expect  that  rate  cutting  and 
other  secret  devices  will  immediately  and  wholly  disappear,  but  there  is  basis  for 
a  confident  belief  that  such  offenses  are  no  longer  characteristic  of  railway 
operations.  That  they  have  greatly  diminished  is  beyond  doubt  and  their  recur- 
rence to  the  extent  foruierly  known  is  altogether  unlikely.  Indeed  it  is  believed 
that  never  before  in  the  railroad  history  of  this  country  have  tariff  rates  been  so 
well  or  so  generally  observed  as  at  the  present  time.  •  •  ♦  In  its  present 
fonn  tbe  law  appears  to  be  about  all  that  can  be  provided  against  rate  cutting 
In  the  wny  of  prohibitive  and  punitive  legislation ;  unless  further  experience  dis- 
closes (lefocts  not  now  perceived,  we  do  not  anticipate  the  need  of  further  amend- 
ments of  the  same  character  and  designed  to  a<xK>mplish  the  same  purpose." 
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In  Its  annual  report  for  1904  (p.  6),  tbe  Gommlssfon  has  Just  sntd: 
"As  to  that   branch  of  re^ilation  which  deals  with  the  publication   and 
Invariable  application  of  tariffs,  the  act  as  amended  by  the  Elkius  law  of 
February  19,  1903,  appears  to  be  operating  snccessfully  as  applied  to  carriers 
subject  to  its  proTislons.'* 

So,  too,  one  of  the  Ck>mmissioner8  In  the  article  in  the  North  American 
Review,  to  which  reference  ha^  been  made  above,  has  said  that  *'the  effect  of 
tlie  Elkins  bill  and  the  injunction  proceeding's  has  been  to  secure  the  mainte- 
Dnnre  of  rates ;  that  condition  will  probably  continue." 

Secret  rebates  and  preferences  to  individuals  have,  therefore,  been  fully 
itealt  with,  so  far  as  concerns  the  lawmaking  power.  If  they  reappear,  it  can 
be  doe  only  to  failure  by  the  executive  branch  of  tbe  Government  to  enforce 
tbe  existing  statutes. 

fc)  The  matter  of  alleged  preferences  between  localities  and  classes  of 
tngc  is  much  exoffgerated;  such  claims  ioiU  altrays  emist^  and  the  present 
itstule  furnishes  ample  means  of  dealing  with  them. — ^Nothing  covered  by  the 
substantive  provisions  of  the  interstate-commerce  act  remains  to  be  considered 
<^Te  tbe  matter  of  alleged  unjust  or  unreasonable  discriminations  or  prefer- 
ences between  localities  and  classes  of  traffic.  This  is  the  matter  with  which 
the  contested  cases  before  the  Commission  are  principally  concerned.  It  is 
important  to  remember  that,  in  the  language  of  the  Supreme  Court : 

"It  is  not  all  discriminations  or  preferences  that  fall  within  the  Inhibition 
of  tbe  statute;  only  such  as  are  unjust  and  unreasonable.  (145  U.  S.,  284.) 
Commerce,  In  Its  largest  sense,  must  be  deemed  to  be  one  of  the  most  important 
subjects  of  legislation,  and  an  intention  to  promote  and  facilitate  it,  and  not 
to  hamper  or  destroy  It,  is  naturally  to  be  attributed  to  Congress ;  the  very 
terms  of  the  statute  that  charges  must  be  reasonable,  that  discrimination  must 
not  be  unjust,  and  that  preference  or  advantage  to  any  particular  person,  firm, 
or  corporation,  or  locality  must  not  be  undue  or  unreasonable,  necessarily 
imply  that  strict  uniformity  Is  not  to  be  enforced;  but  that  all  circumstances 
and  conditions  which  reasonable  men  would  regard  as  affecting  the  welfare 
of  the  carrying  companies,  and  of  the  producers,  shippers,  and  consumers  should 
be  considered  by  a  tribunal  appointed  to  carry  Into  effect  and  enforce  the 
provisions  of  tbe  act  (162  U.  S.,  218.)  The  mere  circumstance  that  there  is, 
io  a  given  case,  a  preference  or  an  advantage,  does  not  of  itself  shew  that  «uch 
preference  or  advantage  is  undue  or  unreasonable  within  the  meaning  of  the 
act"    (162  U.  S.,  220.) 

Clahas  that  preferences  exist  and  that  they  are  unreasonable  arise  from  the 
•*^irit  of  business  rivalry,  which  is  always  natural,  and  from  the  general  desire 
to  aecare  equal  advantages  with  others.  Indeed,  it  may  be  said  of  tbe  ship- 
[•ers,  with  very  rare  exceptions,  that  they  do  not  deem  tiie  rates  too  high,  and 
do  not  wish  to  force  them  unreasonably  low,  but  wish  merely  to  secure  equality 
of  treatment 

"Shippers  mainly  agree  that  unstable  rates  are  injurious  to  business  Indus- 
^^  and  to  commerce  generally.  They  claim  tbnt  reasonable  rates  that  are 
^able  are  better  than  sporadic  low  rates  that  are  below  what  Is  Just  and 
'ttjsonable."     (Annual  Reiwrt  for  1893,  p.  39.) 

"The  rate  Is  of  very  little  consequence  to  the  merchant,  provided  It  is  the 
^wae  to  his  competitors  as  to  himself."     (Annual  Report  for  1897,  p.  18.) 

^  tbe  New  York  Board  of  Trade  and  Transportation  said  In  Its  recent  report 
opon  the  subject : 

*'Tf  the  carriers  are  held  rigidly  to  their  tariff  rates,  It  matters  not  much 
vbat  those  tariffs  are  if  all  shippers  are  charged  and  required  to  pay  alike, 
^^  excessive  tariff  rates  are  no  longer  to  be  accounted  with  to  the  same  extent 
M  formerly." 

"^  efforts  of  traffic  officials  to  meet  the  necessities  of  shippers  and  con- 
fers in  these  regards  have  had  more  to  do  than  any  other  cause  with  the 
[edoction  of  rates  and  their  proper  adjustment  as  between  different  localities. 
**jat  will  continue  to  be  the  case. 

la  view  of  their  opportunities  and  the  temptations  to  which  their  traffic 
^cerg  are  exi)08ed,  it  Is  perhaps  not  too  much  to  say  tliat  the  obligations  of 
I  neutrality  in  this  regard  are  usually  observed,  and  that  discriminations  of  this 
f'ttaracter  are  not  often  the  subject  of  complaint"  (Annual  Repoit  for  1895, 
I'.  17.)  "The  carriers  are  better  qualified  to  adjust  such  matters  than  any 
'.y«rt  or  board  of  public  adininlatration  and,  within  the  limitations  suggested, 
^^«  Bate  and  wise  to  leave  to  their  traffic  managers  the  adjusting  of  dissimilar 
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clrcnmstnnces  nnd  conditions  to  their  business.**     ( Circuit  court  of  appeals 
cited  in  Annual  Uei)ort  for  180(n  p.  32;  also,  5  I.  C.  R.,  607.) 

**  It  is  wortli  observing  that  some,  at  least,  of  tbe  most  important  oontro 
versies  involving  the  rates  and  methods  of  railway  carriers  are  rather  betweet 
competing  communities  or  producing  regions  than  bet^'een  rival  lines  of  rail 
way.    Uailway  development  has  extended  far  beyond  the  point  at  vrhich  anj 
of  the  greater  systems  finds  its  interests  so  identified  with  a  single  communi^ 
as  to  feel  wholly  indifferent  to  the  demands  and  needs  of  all  oonapeting  com- 
munities.   Indeed,  there  may  be  entire  sincerity  in  the  contention  on  the  part 
of  the  ofllcers  of  a  great  system  that  any  adjustment  which  satisfies  the  rival 
communities  which  it  serves  can  not  be  seriously  objectionable  from  its  own 
point  of  view.    In  such  degree  as  this  contention  may  be  sincerely  advani'ed 
the  carrier  becomes  a  relatively  unimportant  factor  in  the  struggles  of  rival 
localities."     (Annual  Report  f6r  1004,  pp.  28,  20.) 

But  if  these  struggles  are  permitted  to  constantly  pare  down  tbe  carrier's 
revenue,  they  are  a  most  Important  factor  In  the  success  of  the  carrler*s 
business. 

This  demand  for  absolute  equality  among  localities  can  never  be  entirely 
satisfied.  If  under  any  conceivable  form  of  statute  the  Commission  could 
accomplish  this  it  would  still  be  very  questionable  whether  that  result  wouid 
be  altogether  desirable,  as  it  would  tend  to  destroy  the  active  spirit  of  enter- 
prise  which  is  necessary  to  commercial  success. 

"  It  is  idle  to  look  forward  to  an  adjustment  of  rates  which,  as  applied  to 
localities  and  differently  circumstanced  persons,  will  bear  no  heavier  upon  one 
than  upon  another.     Such  mathematical  equality  is  manifestly  unattainable 
through  human  endeavor.     Not  even  common  control  of  all  railways  throti^ii 
consolidated  ownership  or  Government  purchase  could  accomplish  sucb  a  task 
of  equalization  for  thousands  of  places  and  millions  of  persons.    Certainly  the 
innch-vauuted  theory  of  uniform  charges  for  all  traffic  would,  under  the  greatly 
diversified  conditions  which  now  prevail  throughout  the  country,  have  the  oppo- 
site effect  and  inflict  greater  discriminations  than  arise  under  the  existing  gen- 
eral practice  of  fixing  charges  which  attract  traflUc  to  the  various  lines.     Uni- 
form rate  per  mile  on  all  trufiic  for  any  distance  would  arbitrarily  limit  com- 
merce to  sections  and  greatly  restrict  production."     (Annual  RQx>rt  for  1893. 
p.  218.) 

"Trade  is  no  longer  limited  to  circumscribed  areas;  distance  hardly  ever 
bars  the  making  of  commercial  bargains  between  widely  separated  parties,  and 
almost  every  article  of  commerce  finds  the  competing  product  of  another  region 
in  any  place  of  sale.  The  consequence  is  that  products  of  the  farm,  the  forest 
the  mill,  and  the  mine  are  continually  demanding  from  carriers  rates  adjusted 
to  values  in  pai-ticnlar  markets.  It  is  this  competition  of  product  with  like 
product,  of  market  with  market,  that  has  induced  carriers,  in  their  eagerness 
to  increase  the  values  of  their  truffle,  to  continually  reduce  their  rates  to  mar- 
ket points.  Such  competition  is  the  competition  of  commerce  itself;  the  strife 
between  competing  industries  which  the  public  interest  demands  should  be  left 
free  from  fettering  laws  and  uncontrolled  by  restraining  combinations.*'  (Id., 
p.  219.) 

As  an  illustration  may  be  quoted  what  the  Commission  has  said  regarding 
rates  upon  flour : 

"  To  an  extent  the  rate  upon  flour  to  the  foreign  market  must  be  higher  than 
that  uix>n  wheat  This  is  decreed  by  physical  conditions  which  no  statute  and 
no  commission  can  alter."     (Annual  Report  for  1001,  p.  16.) 

Moreover,  in  States  where  railroad  commissions  have  power  over  future  rates, 
questions  of  alleged  discriminations  between  localities  and  classes  of  traffic  are 
as  frequent  and  acute  as  ever. 

Like  all  commercial  questions,  these  matters  are  best  settled  between  tbe 
parties.  The  foregoing  expressions  show  that  the  carriers,  in  general,  use  their 
best  efforts  to  adjust  them  properly.  And  the  pats  record  proves  that  the  reme- 
dies provided  by  the  interstate-commerce  act  have  not  been  insufficient  to  en- 
force Its  provisions  in  this  regard.  The  Commission's  report  to  the  Senate  of 
1000  (Senate  Doc.  No.  310),  to  which  reference  is  made  above,  showed  that 
during  the  preceding  ten  years  it  had  sustained  only  31  cases  of  discriminatioD 
between  localities  or  classes  of  traffic,  and  of  these  only  4  were  sustained  by 
the  courts,  which  was  about  one  for  every  two  and  one-half  years,  and  3  of 
these  were  subsequently  reversed.  Indeed,  it  will  shortly  be  shown  that  since 
the  passage  of  the  act  contested  cases  of  all  sorts  have  been  comparatively  few 
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I  nnmber,  and  that,  with  two  exceptions,  the  Commission  has  been  reversed  In 
fl  of  Its  decisions  as  to  rates  which  have  been  passed  npon  by  the  courts. 
It  ]8  Tery  evident  therefore,  that  the  changes  In  the  statute  now  urged  are  not 
Ninired  l^  present  conditions  and  would  not  remedy  anything  objectionable 
MtrclD.  Considering  that  the  subject-matter  la  so  vast,  the  provisions  of  the 
d  have  been  very  closely  observed. 

(2)  THK  CHAUGE  FBOPOBED  18  KOT  DEBISABU  AS  A  FUTUBB  BTSTEM. 

Nothing  can  be  gained  by  comparing  this  country  with  others.  In  many  other 
nuntries  the  railroads  are  largely  owned  by  the  government,  and  the  prlnd- 
Al  object  of  controlling  rates  is  to  prevent  the  private  roads  from  making  lower 
ites  than  the  government  roads ;  the  matter  is  really  a  branch  of  the  system 
( taxation.  The  result  Is  that  the  rates  are  much  higher  than  here  and,  still 
trther,  pooling  is  recognized  as  lawful,  and  In  some  jurisdictions  compulsory, 
0  that  the  roads  participate  proportionally  in  these  high  rates.  I3ven  in  SSng- 
&M,  where  the  roads  are  privately  owned,  the  rates  are  about  three  times  as 
ligh  as  they  are  here.  In  addition,  half  the  railroad  mileage  of  the  world  Is  in 
iiis  conntry,  so  that  there  is  little  profit  in  considering  methods  applying 
^oughout  the  world  to  the  other  half  of  such  mileage,  under  conditions  and  sys- 
temic of  government  varying  almost  totally  from  those  prevailing  here.  So,  too, 
tbere  is  nothing  in  the  illustration  often  employed  of  the  supervision  exercised 
oy  this  country  over  its  national  banks.  (Annual  Report  for  1885,  p.  62.)  That 
snperrlsion  Is  entirely  in  the  interest  of  the  stockholders  and  depositors  and  not 
for  the  purpose  of  limiting  or  In  any  way  controlling  the  charges  or  earnings 
of  the  banks.  The  system  now  proposed  is  anomalous,  and  must  be  judged  upon 
lt<  own  merits. 

The  views  of  the  Commission  In  reference  to  the  operation  of  such  a  system 
are  expressed  to  some  extent  in  its  annual  reports. 

**To  give  each  community  the  rightful  benefits  of  location,  to  keep  different 
commodities  on  an  equal  footing,  so  that  each  shall  circulate  freely  and  In  nat- 
val  Tolume,  and  to  prescribe  schedule  rates  which  shall  be  reasonable,  just  to 
wth  shipper  and  carrier,  is  a  task  of  vast  magnitude  and  importance.  In  the 
rerformance  of  that  task  lies  the  great  and  permanent  work  of  public  regula- 
tion.;^   (Annual  Report  for  1893,  p.  100.) 

"No  one  who  understands  the  intricacies  of  transportation  would  care  to 
«^«ert  that  the  determination  of  a  just  rate,  or  the  decision  as  to  what  consti- 
tutes discrimination.  Is  an  easy  task.  To  some  extent  the  principles  upon  which 
tixntlon  rests  must  be  allowed  in  fixing  a  just  rate ;  to  some  extent  the  result 
<*r  the  rate  upon  the  development  of  industries  must  be  taken  Into  the  account  in 
811  decisions  which  the  Commission  Is  called  upon  to  make;  to  some  extent 
^Tfry  question  of  transportation  involves  moral  and  social  considerations,  so 
^^  a  just  rate  can  not  be  determined  Independently  of  the  theory  of  social 
Pnjpess."     (Annual  Report  for  1895,  p.  59.) 

The  considerations,  it  will  be  noticed,  do  not  seem  to  include  reasonable  com- 
P«nsatIoii  to  the  owners  of  the  railroads.  "  Within  certain  limits  it  Is  good 
Nicy  for  the  railway  manager  to  increase  his  tonnage,  even  at  the  expense  of 
PWDcing  the  rate  per  ton.  .lust  how  far  this  rule  applies  no  one  can  tell.  The 
^Tchant  who  buys  an  article  for  a  definite  price  knows  when  he  sells  It  whether 
**  makes  or  loses  by  the  trnnsactlon ;  and  the  manufacturer,  as  a  rule,  has  a 
f^'^fty  accurate  idea  of  the  cost  of  production,  but  the  railroad  operator  can  not 
••rnvnarlly  say  whether  he  should  or  should  not  as  a  matter  of  policy  take  traffic 
« ji  certain  price."     ( Id.,  p.  17. ) 

The  freight  rate  Is  a  complex  problem  when  applied  to  almost  all  competi- 
. J^  ^^fflc.  Very  few  people  not  acquainted  with  the  subject  have  any  Idea  how 
iimcnit  the  solution  of  that  problem  Is."     (Annual  Report  for  1898,  p.  16.) 

It  is  often  difficult  to  say  what  constitutes  a  reasonable  rate  and  more  difll- 
th  c^  8^^«  in  detail  the  reasons  that  lead  to  the  conclusion  reached ;  although 
J?^  Supreme  Court  of  the  United  States  has  given  certain  rules  by  which  to  test 
r^^^sonableness  of  transportation  charges,  and  although  the  Commission  has 
^jK^vored  to  apply  those  rules,  yet  whenever  It  has  Interrogated-  railway  ofll- 
^'8  as  to  whether  or  not  they  are  governed  by  them  when  making  rates  of 
"^asportation,  they  have  Invariably  answered  In  the  negative  and  said  that  to 
^  *>  would  be  Impracticable.  The  carriers  do  not  apparently  possess  the  neces- 
.?^^*ta  for  that  purpose,  and  there  Is  at  present  no  other  source  from  which 
*\^»njlB8lon  can  obtain  such  data."  (Annual  Report  for  1903,  p.  54.) 
l^lacrlmixiationa  between  localities  or  classes  of  traflic  can  be  redressed  only 
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by  the  exercise  of  Bufficient  authority  to  readjust  rate  schedules  to  be  observed 
ill  tbe  future  on  the  basis  of  relative  Justice."     (Annual  Report  for  1904,  p.  9.) 

**The  great  l)ulk  of  our  orders  *  *  *  must  pertain  to  the  future.  They 
will  be  orders  fixing  either  a  maximum  or  a  minimum  rate."  (Annual  Report 
for  1897,  p.  35.) 

'*  It  is  probably  near  the  truth  to  say  that  the  cases  now  pending  before  the 
Commission  directly  or  indirectly  affect  almost  every  locality  and  therefore 
nearly  all  of  the  people  of  the  United  States."     (Annual  Report  for  1904,  p.  29.) 

In  connection  with  this  vast  programme  of  regulation  of  the  affairs  of  the 
country  generally,  it  seems  proper  to  mention  tliat  during  the  past  year  It  has 
been  necessary  to  conduct  an  otUcial  examination  of  the  office  of  the  Commission 
itself. 

Early  In  the  history  of  the  Commission  Judge  Owley,  its  most  eminent  mem- 
ber, said,  regarding  a  suggestion  which  would  require  the  Commission  to  *'  act  as 
rate  makers  for  all  the  roads,"  that  *'  this  in  any  considerable  State  would  be  an 
enormous  task.  In  a  country  so  large  as  ours  and  with  so  vast  a  mileage  of 
roads  it  would  be  superhuman."  (1  I.  C  R.,  280.)  This  superhuman  pro- 
gramme regarding  the  future  powers  of  the  Commission  Is  not  consistent  with 
sound  views  of  the  functions  of  our  Government  The  (institution  would  pi'e- 
vent  a  considerable  part  of  it  by  the  provision  (Art  I,  sec  9)  that  "  no  prefer- 
ence shall  be  given  by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one 
State  over  another."  So,  too.  President  Jefferson  In  his  first  message  (December 
8,  1801)  said:  "Agriculture,  manufactures,  commerce,  and  navigation,  the  four 
pillars  of  our  prosperity,  are  most  thriving  when  left  most  free  to  individual 
enterprise."  Again,  one  hundred  years  aftem^ards,  President  Roosevelt  In  his 
first  message  (December  3,  1901)  said :  **  It  must  not  be  forgotten  that  our  rail- 
ways are  the  arteries  through  which  the  commercial  life  blood  of  this  nation 
fiows.  Nothing  could  be  more  foolish  than  the  enactment  of  legislation  which 
would  unnecessarily  interfere  with  the  development  and  operation  of  these 
commercial  agencies." 

In  deciding  whether  it  Is  desirable  to  give  the  Commission  power  such  as 
this  it  is  well  to  consider  the  record  of  the  past  In  its  report  of  April  16. 
1900  (Senate  Doc.  No.  319),  to  which  reference  has  been* made,  the  Ciommis- 
slon  stated  the  entire  number  of  contested  cases  decided  in  the  previous  ten 
years  as  180,  or  about  18  per  annum.  Of  these,  only  35  went  to  the  courts,  or 
about  3^  per  annum.  The  result  was  that  the  Commission  was  sustained  In 
4  cases  (2  of  which  were  subsequently  reversed),  reversed  in  17  cases,  12  were 
still  pending,  and  2  were  withdrawn ;  that  is  to  say,  about  1  case  in  every  two 
and  one-half  years  was  sustained  by  the  courts,  and  slightly  more  than  SO  per 
cent  of  the  Commission's  decisions  which  had  been  passed  upon  were  reversed. 
This  the  Commission  seeks  to  explain  by  the  fact  that  it  had  misconstrued  the 
extent  of  its  powers.  (Senate  Doc.  No.  319.)  But  there  could  be  no  more 
fundamental  or  regrettable  error  than  for  any  tribunal  to  constantiy  exceed 
its  jurisdiction.  In  point  of  fact,  too,  the  results  seem  to  have  been  about  the 
same  since  1897,  when  the  Supreme  Court  authoritatively  ruled  aa  to  the 
Jurisdiction  of  the  Commission  as  they  were  before  that  time.^ 

An  independent  examination  of  the  records  which  has  just  been  made 
makes  a  showing  even  less  favorable.  From  its  creation,  in  1887,  until 
October,  1904,  the  Ck>mmisalon  rendered  297  formal  decisions  Involving  rates 
or  discriminations,  covering  353  cases,  as  in  some  instances  cases  were  heard 
together.  This  was  a  period  of  seventeen  years,  and  the  decisions,  therefore, 
averaged  about  17^  per  annum.  Action  favorable  to  the  complainants  was 
taken  in  194,  or  54.96  per  cent  of  the  cases  decided.  So  that  the  complaints 
coming  before  It  which  the  Commission  held  to  be  well  founded  averaged  111 
per  annum.  In  the  great  majority  of  cases  tbe  carriers  complied  with  the 
Commission's  decision.  Since  1887  43  suits  have,  however,  been  instituted  to 
enforce  final  orders  of  the  Commission  as  to  rates.  This  is  an  average  of 
about  2i  per  annum.  The  net  result  of  the  action  of  the  courts  has  been  that 
in  1  of  these  cases  the  Commission  was  sustained  in  part  by  the  Supreme 
C/Ourt,  and  in  1  was  sustained  by  the  circuit  court  and  there  was  no  ap|)eal. 
These  were  both  cases  of  discrimination  between  localities.  In  30  cases  the 
Commission  was  reversed.  Two  cases  were  withdrawn;  5  have  been  long 
pending,  but  have  not  been  pressed  for  hearing,  and  4  are  still  pending.    This 


oThe  facts  as  to  this  matter  have  been  worked  out  with  much  clearness  and 
detail  in  several  pamphlets  published  by  Mr.  Joseph  Nimmo,  jr.,  of  Washington. 
They  seem  never  to  have  been  questioned. 
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shows  2  affirmances  and  30  reversals.  In  other  words,  about  03  per  cent  of 
the  decisions  of  the  Commission  which  were  passed  upon  by  the  courts  were 
held  to  have  been  erroneously  decided. 

The  pending  act  proposes  that  the  orders  of  the  Ck>mmission  shall  be  oper- 
ative until  they  are  set  aside  by  the  courts — they  are  to  have  the' force  of 
statutes.  The  Ck>mmission  describes  itself  as  '*the  special  tribunal  created 
by  Congress  and  exercising  its  power."     (Annual  lleport  for  1895,  p.  17.) 

^  If  the  Commission  establishes  a  rate  that  is  tantamount  to  an  act  of  the 
legislature.'*     (Annual  Report  for  1807,  p.  37.) 

As  one  of  the  Commissioners  expressed  the  matter  at  a  hearing  before  the 
Senate  Committee  on  Interstate  Commerce  on  February  21,  19(X)  (p.  118) : 

**The  prescribing  of  a  rate  is,  under  the  decisions  of  the  Supreme  Ck)urt, 
a  legislative,  not  a  Judicial,  function,  and  for  that  reason  the  courts  could  not, 
even  if  (congress  so  elect,  be  invested  with  that  authority." 

The  importance  and  effect  of  the  Ck>mmission's  action  are  stated  as  follows : 

**One  of  the  peculiar  features  of  Federal  regulation  is  that  every  case 
before  the  Ck)mmi8sion,  however  trivial  it  may  appear,  involves  in  its  dispo- 
sition the  formulation  of  principles  under  the  law  which  have  important 
bearing  upon  the  business  of  carriers  and  the  commerce  not  only  of  the  imme- 
diate locality,  but  often  of  the  entire  country."  (Annual  Report  for  1803, 
P^  13.) 

But,  as  Just  said,  over  00  per  cent  of  such  decisions  have  ultimately  been 
overruled.  So  far  as  experience  is  a  guide,  such  a  provision  as  that  now  pro- 
posed would,  therefore,  probably  accomplish  injustice  in  over  90  per  cent  of 
the  cases  affected  until  the  courts  granted  relief.  For  this  injustice  there 
would  be  no  remedy,  because  no  recovery  could  be  had  frem  the  shippers 
wlwse  goods  had  been  carried  upon  unjustly  low  rates.  Still  further,  in  case 
of  an  appeal  to  the  Supreme  Court,  the  statute  expressly  provi^^es  that  there 
shall  be  no  stay  under  any  circumstances.  After  long  litigation,  therefore,  the 
carrier  would,  in  over  90  per  cent  of  the  oases,  succeed  in  setting  aside  the 
order  of  the  Commission,  and  would  have  no  remedy  whatever  for  the  wrong 
aocoraplished  t)y  that  order. 

The  substantial  and  valuable  work  of  the  Commission  in  behalf  of  the  prin- 
ciples laid  down  by  the  statute  has  been  in  the  way  of  aiding  adjustment  between 
the  parties.  (Annual  Report  for  1803,  p.  14 ;  Annual  Report  for  1896,  p.  55 ; 
Annual  Report  for  1897,  pp.  32,  51.)     In  its  aimual  report  for  1901  it  says 

(p.  19)  : 

**  The  great  mass  of  complaints  are  handled  and  disposed  of  by  the  Commis- 
sion by  preliminary  investigation  and  correspondence  or  conference  with  car- 
riers and  shippers." 

"  It  may  be  true  that  the  people  who  complain  of  excessive  rates  are  more  un- 
reasonable in  the  making  of  this  complaint  than  the  carriers  are  in  the  making 
of  their  rates.  That  possibly  is  so.  But  It  arises  from  the  lack  in  these  people 
of  a  knowledge  of  the  actual  situation."     (Annual  Report  for  1897,  p.  22.) 

The  total  number  of  complaints  durUig  the  year  19()3  was  546,  but  only  84  for- 
mal proceedings  were  instituted  before  the  (Commission  (Annual  Report  for  1903, 
p.  38)  and  only  16  cases  were  decided  by  the  Ck)mmis8ion,  or  in  the  proportion 
of  1  decision  to  46  complaints  (id.,  pp.  46-65,  276,  282).  In  1904  there  were 
487  complaints,  but  only  62  formal  proceedings  (Annual  Report  for  1904,  pp. 
36-30),  and  26  decisions  were  rendered,  several  of  which  were  in  the  nature  of 
rehearings  (id.,  pp.  42^^).  Since  it  was  created  over  90  per  cent  of  the  com- 
plaints filed  with  the  Commission  seem  to  have  been  disposed  of  informally. 
The  only  question  at  present  is  how  the  remainder  shall  be  passed  upon.  It  has 
been  already  pointed  out  that  past  experience  does  not  warrant  or  require  any 
enlargement  of  the  Ck>mmission's  powers  in  that  respect 

Nevertheless  the  present  bill  seeks  to  provide  that  whenever  a  rate  has  been 
held  to  be  unlawful  the  Commission  may  prescribe  a  rate  which  shall  prevail 
thereafter.  It  is  sometimes  said  that  the  original  rate-making  power  is  not 
sought     (Annual  Report  for  1895,  p.  18;  Annual  Report  for  1897,  p.  15.) 

**  No  such  power  has  been  asked  by  or  is  seriously  sought  to  be  conferred  upon 
the  Commission."     (Annual  Report  for  1904,  p.  8.) 

The  President's  recent  annual  message  said : 

"I  am  of  the  opinion  that  at  present  it  would  be  undesirable  if  It  were  not 
impracticable  finally  to  endow  the  Ck>mml8sion  with  general  authority  to  fix 
railroad  rates." 

Yet  it  is  obvious  that  the  provisions  of  the  bill  would  have  the  effect  of  giving 
the  Commission  complete  power  over  all  rates ;  for,  after  all,  the  real  rate-mak- 
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ing  power  lies  with  those  who  pass  upon  the  rates  finally,  rather  than  with  those 
who  propose  them  in  the  first  instance.  The  Commission  itself,  or  any  person 
whomsoever,  whether  or  not  he  have  any  interest  in  the  subject-matter  and 
whatever  his  motive,  whether  he  be  a  genuine  shipper,  a  pablic  official,  a  crank, 
or  a  blackmailer,  may  institute  a  proceeding  which  may  include  an  unlimited 
number  of  carriers  and  attack  innumerable  rates.  (104  U.  S.,  25.)  Upon  the 
Institution  of  such  a  proceeding  the  Ck>mmls8ion  would  be  bound  to  proceed  and 
would  have  complete  power  in  the  premises.  This  would  make  all  rates  subject 
to  its  decision. 

This  point  does  not  admit  of  argument  because  It  has  already  been  adjudi- 
cated.   In  its  annual  report  for  1901  the  Ck>nunisslon  says  (p.  8) : 

"The  amendments  now  recommended  by  the  Commission  as  to  authority  to 
prescribe  the  reasonable  rate  upon  complaint  and  after  hearing  would  confer  in 
substance  the  same  power  that  was  actually  exercised  by  the  Commission  from 
the  date  of  its  organization  up  to  May,  1897,  when  the  Supreme  Court  held  that 
such  power  was  not  expressed  in  the  statute." 

The  precise  effect  of  this  power  was  clearly  stated  by  the  Supreme  Court  as 
follows : 

"There  is  nothing  in  the  act  requiring  the  Commission  to  proceed  singly 
against  each  railroad  company  for  each  supposed  or  alleged  violation  of  the  act 
In  this  very  case  the  order  of  the  Commission  was  directed  against  a  score  or 
more  of  companies  and  determined  the  maximum  rates  on  half  a  dozen  classes 
of  freight  from  Cincinnati  and  Chicago,  respectively,  to  several  named  southern 
points  and  the  territory  contiguous  thereto,  so  that  if  the  power  exists,  ajs  is 
claimed,  there  would  be  no  escape  from  the  conclusion  that  It  would  be  within 
the  discretion  of  the  Commission  of  its  own  motion  to  suggest  that  the  interstate 
rates  on  all  the  roads  of  the  country  were  unjust  and  unreasonable,  notify  the 
several  roads  of  such  opinion,  direct  a  hearing,  and  upon  such  hearing  moke  one 
general  order  reaching  to  every  road  and  covering  every  rate." 

Illustrations  of  the  truth  of  this  are  that  the  Import  Rate  case,  decided  in 
1894  (2  I.  C.  R.,  658;  3  Id.,  417),  involved  the  rates  upon  all  shipments  from 
abroad  to  any  interior  points  throughout  the  country;  and  the  Supreme  Court 
said  that  the  orders  therein — 

"  Instead  of  being  regulations  calculated  to  promote  commerce  and  enforce  the 
express  provisions  of  the  act,  are  themselves  laws  of  wide  import  destroying 
some  branches  of  commerce  that  have  long  existed,  and  undertaking  to  change 
laws  and  customs  of  transportation  in  the  promotion  of  what  is  supposed  to  be 
public  policy."     (162  U.  S.,  234.) 

The  Maximum  Rate  case  (4  I.  C.  R.,  592,  617),  decided  in  1894,  involved  in  one 
proceeding  practically  all  rates  on  south-bound  business  east  of  the  Mississippi 
River,  and  the  Business  Men's  League  case  (9  I.  C.  R.,  318),  decided  in  1902, 
involved  substantially  all  rates  from  the  Mississippi  to  the  Pacific  Ocean.  As 
the  Commission  said,  in  language  which  has  been  already  quoted  ^m  the 
annual  report  for  1893  (p.  13)  : 

"  Every  case  before  the  Commission,  however  trivial  It  may  appear,  involves 
in  its  disi)osition  the  formulation  of  principles  under  the  law  which  have  impor- 
tant bearing  upon  the  business  and  the  commerce  not  only  of  the  immediate 
locality,  but  often  of  the  entire  country." 

The  extent  ot  this  power  may  be  Judged  from  the  fact  that  the  report  of  the 
Commission  for  1904  (p.  64)  states  that  there  were  then  2,358,960  tariffs  on 
file,  the  annual  average  being  over  130,000,  and  more  than  one-third  of  the 
Commission's  clerical  force — ^which  third  would  apparently  be  about  thirty 
clerks  (Annual  Report  for  1903,  pp.  128-131) — ^was  constantly  occupied  in  the 
work  of  filing,  Indexing,  and  furnishing  information  In  reference  to  them  (Id., 
p.  65),  and  from  the  facts  that  the  gross  earnings  of  the  railroads  last  year 
were  $1,966,633,821  (Annual  Report  for  1904,  p.  105)  and  the  capitalization 
$12,599,990,258  (Annual  Report  for  1904,  p.  109),  which  is  dependent  for  its 
value  wholly  upon  earning  power,  and  that  the  internal  commerce  of  the 
country  during  the  last  year  has  been  recently  estimated  at  ^,000,000,0(X)  in 
value. 

As  the  Commission  said  in  its  annual  report  for  1897: 

'*  The  amounts  involved  in  the  reductions  asked  for  are  enormous  (p.  22) ; 
•  •  •  the  amount  of  money  involved  would  be  much  greater  than  that 
Involved  In  the  decisions  of  any  trial  court  in  the  United  States.  The  results 
would  naturally  be  of  more  consequence  to  the  litigants  than  those  of  any  such 
court"  (p.  26). 

It  might  well  have  said  than  all  the  courts  together.    It  should,  therefore. 
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»  plainly  understood  that  the  proposed  act  places  all  rates  under  the  full  and 
banetionary  control  of  the  (commission. 

the  execution  of  this  power  it  will  shortly  be  seen  that  the  Supreme  Ck>art 
stated  certain  rules  as  following  from  the  guaranty  of  property  contained 
■  tlie  Constitution.  It  has  already  been  seen  that  the  Commission  has  stated 
s  inability  to  apply  the  same  (Annual  ReiK)rt  for  1903,  p.  54),  and  has 
Amitted  practically  that  it  has  no  definite  principles  of  rate  malting,  but  is 
ontrolled  among  other  things  by  "moral  and  social  considerations"  in 
«^tennining  these  vast  rights  of  property.  (Annual  Report  for  1895,  p.  59.) 
'IxSs  condition  of  things  is  not  surprising.  Every  varied  and  complicated 
«2RiQes8  must  be  treated  as  a  whole.  It  is  impossible  to  dissect  it  and  treat  its 
loioerons  parts  separately  in  accordance  with  abstract  rules.  If  the  future 
fcf  the  business  Is  to  be  subject  to  the  control  of  those  who  have  no  interest 
iterein,  it  would  be  better  that  such  action  should  affect  the  business  as  a 
riftole  than  that  its  income  should  be  cut  down  by  piecemeal  without  respon- 
sibility for  the  final  result.  Nothing,  therefore,  could  be  more  dangerous  to 
ibe  value  of  railroad  property  than  the  system  now  proposed  of  committing  its 
^tare  to  the  control  of  persons  without  interest  therein,  or  responsibility  for 
tbe  results  of  its  operation. 

Fnrtbermore,  the  act  contemplates  conferring  upon  the  Commission  entirely 
Mpw  powers.  It  is  now  empowered  merely  to  prevent  preferences  upon  lines 
formed  by  a  single  railroad  or  by  agreement  of  two  or  more  for  Joint  rates 
tfeecs.  1,  3). 

**  There  is  one  class  of  discriminations  which  we  have  never  possessed  the 
l^jwer  to  ^ectually  correct,  even  while  we  assumed  the  right  to  fix  the  maxi- 
Cium  rate.  We  refer  to  that  class  of  cases  where  the  differential  in  question  is 
to  lie  maintained  by  independent  lines  as  well  as  by  a  common  line."  (Annual 
Uefiort  for  1807,  p.  24.) 

"  The  Commission  is  not  empowered  to  fix  a  minimum  rate  when  that  remedy 
U  found  necessary  to  correct  wrongful  discriminations  between  localities." 
<  Annual  Report  for  1898,  p.  23.) 

"This  Ck>nmiission  has  no  authority  to  require  carriers  to  make  a  through 
nmte  or  establish  Joint  rates."     (Annual  Report  for  1893,  p.  16.) 

And  there  is  now  no  power  over  divisions  of  Joint  rates.  (Annual  Report 
for  1901,  p.  28.) 

Hut  the  proposed  act  provides  that  the  Commission  shall  have  power  to  settle 
both  divisions  of  Joint  rates  and  the  **  Just  relation  of  rates  "  by  different  lines 
at  common  points. 

It  needs  no  argument  to  show  that  this  would  concentrate  in  a  single  board 
pf»wer  to  determine  the  commercial  and  industrial  future  of  all  the  various 
localities  throughout  the  country. 

••  Every  community  and  evei*j'  pursuit  is  so  dependent  upon  the  agencies  of 
transportation,  so  directly  affected  by  the  cost  of  this  necessary  service,  that 
.10  inequitable  adjustment  of  rates  between  competing  towns  or  commodities 
may   produce   serious  and   widespread  disaster."     (Aimual   Report   for   1893, 

P.O.) 

Its  conception  of  the  use  of  such  a  power  was  shown  in  the  Differential 
Cai«e  (7  I.  C.  R.,  609,  070).  After  pointing  out  the  degree  of  New  Yorli's  com- 
ojerclal  importance  the  Commission  said : 

"  A  question  is  how  far  is  this  port  of  New  York  *  entitled,'  or  how  far  can 
Uat  port  expect  to  continue  to  enjoy  that  commercial  supremacy?  Plainly  not 
to  tlie  same  extent  It  would  be  in  accordance  neither  with  the  theory  of  our 
institutions  nor  with  the  history  of  the  development  of  our  nation  to  permit 
any  one  port  upon  our  vast  extent  of  seacoast  to  monopolize  the  trade  with 
ioreign  nations.  Within  recent  years  the  United  States  Government  has  ex- 
pended large  sums  in  improvements  of  other  ports.  These  vast  sums  have  not 
been  appropriated  and  expended  certainly  ui>on  the  theory  that  it  was  desirable 
for  the  foreign  trade  of  the  country  to  flow  through  the  port  of  New  York  alone. 
Rather  does  this  recognize  it  as  the  policy  of  our  Government  that  its  foreign 
cc^nmeroe  should  be  distributed  between  various  ports." 

The  Conunission  accordingly  sustained  these  differentials  against  New  York, 
notwithstanding  the  constitutional  provision  that  "  no  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one  State  over  tbose 
of  another."  (Art  I,  sec.  9,  subd.  5.)  Yet  singularly  enough  the  Commission 
laa  Just  held  that  "  it  Is  no  part  of  its  duty  to  equalize  differences  in  the  natu- 
ral advantns^es  of  localities  through  the  adjustment  of  tariff  rates."  (Annual 
Report  for  190i,  p.  40.) 

H-  Doc.  422,  68-3 17 
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These*  varying  principles  may  equally  be  applied  to  any  locality  lu  tbo  coun- 
try as  may  suit  the  fancy  of  the  Commission.  Paraphrasing  the  Commission's 
language  this  statute  would  **put  into  its  hands  the  power  to  determine  what 
localities  shall  pay  and  what  receive  tribute."  (Annual  Rei>ort  for  1897,  p.  45.) 
As  over  90  per  cent  of  the  Commission's  orders  as  to  rates  which  have  gone 
before  the  courts  have  been  overruled,  it  is  impossible  to  foretell  what  havoc 
would  follow  from  the  exercise  of  Huch  powers. 

This  would  be  merely  a  further  step  toward  general  governmental  regula- 
tion of  commerce.  Congress  is  not  given  by  the  Constitution  any  sr)ecial  i>ower 
over  the  carriers.  The  provision  is  that  it  shall  have  "  ix)wer  to  i-egulate  com- 
merce with  foreign  nations  and  among  the  several  States."  (Const,  Art  I, 
sec.  8,  subd.  3.)  But  the  shipi)er  of  g>K)ds  Is  engaged  In  intei'state  commerce 
equally  with  the  carrier  of  the  goods  sliipped.  (175  U.  S.,  211 ;  193  U.  S.,  38.) 
The  shipper  and  his  business  are,  thereft^re,  quite  as  much  within  the  |)ower  of 
Congress  as  the  carrier  and  its  business.  Accordingly,  the  antitrust  act  passed 
July  2,  1890,  provides  that  all  goods  that  are  the  subject  of  combinations  in 
restraint  of  trade  may  be  forfeited  in  transit. 

In  the  Fifty-seventh  Congress  an  act  (H.  R.  117)  was  introduced  with  tlie 
approval  of  then  Attorney-(Jeneral  Knox,  and  passed  by  the  House,  prohibiting 
transportation  of  goods  manufactured  by  combinations  which  could  not  be 
reiiched  directly  by  the  Federal  statute.  The  Supreme  Court  has  held  in  the 
lottery  case  (188  U.  S.,  321)  that  It  is  competent  for  Congress  to  prohibit  trans- 
portation of  lottery  tickets  as  merchandise,  and  two  former  Assistant  Attorneys- 
General  of  the  United  States  have  since  published  articles  in  the  reviews  vigor- 
ously asserting  that  this  establishes  the  ix)wer  of  Ck>ngress  to  exclude  fi-om 
Interstate  commerce  whatever  it  sees  fit  The  last  Democratic  platform  declared 
that  *'  any  trust  or  unlawful  combination  engaged  in  Interstate  commerce  which 
is  monopolizing  any  branch  of  business  or  production,  should  not  be  permitted 
to  transact  business  outside  of  the  State  of  Its  origin;  whenever  it  shall  be 
established  in  any  court  of  competent  jurisdiction  that  such  monopolization 
exists,  such  prohibition  should  be  enforced  through  comprehensive  laws  to  be 
enacted  on  the  subject,"  and  the  Connnissloner  of  (3orix) rations  is  suggesting 
that  a  Federal  license  shall  be  required  as  a  condition  of  engaging  in  IntersUttt* 
commerce — in  other  words,  that  engaging  in  interstate  couunerce  as  a  means 
of  livelihood  shall  no  longer  be  a  right,  but  a  privilege  to  be  enjoyed  only  by 
those  possessing  a  license  upon  such  terms  as  the  Government  shall  see  fit  to 
prescribe.  This  makes  it  clear  that  the  method  of  governmental  regulation 
proposed  would  apply  to  all  the  operations  of  interstate  commerce  and  would 
be  equally  dangerous  to  all  engngtxl  therein.  The  pending  bill,  if  suc<^essrul, 
would  be  merely  one  step  in  the  direction  of  general  socialism,  which  would 
affect  manufacturers,  shipL>ers,  and  carriers  alike,  and  would  subject  to  govern- 
mental control  the  question  wliat  the  citizens  of  the  ci>untry  shall  be  allowed 
to  earn  by  the  use  of  their  constitutional  rights  of  liberty  and  property. 

Finally,  the  bill  would  establish  rigid  methods  of  transacting  business  which 
would  tend  to  aiTest  commercial  progress.  The  moat  effective  cause  of  reduc- 
tion of  rates  is  the  effort  of  traffic  officials  to  enable  tlieir  respective  shipiiers  to 
extend  their  business  and  constant^'  reach  further  markets  and  consumers. 

"  The  location  of  new  business  enterprtees  Is  freciuently  settled  since  the  pas- 
sage of  the  act  to  regulate  commerce,  as  well  as  before,  not  so  mucli  by  the 
wishes  of  those  who  control  them  and  the  advantages  for  economical  produc- 
tion or  trade  afforded  at  particular  places  as  by  the  favorable  tninsportation 
rates  which  railway  managers  can  be  induced  to  put  in  force."  (Annual  Report 
for  1894,  p.  57.) 

This  process  of  development  can  be  continued  only  through  gradual  reductions 
of  rates,  and  in  its  continuance  shipi>er,  carrier,  and  consumer  are  alike  inter- 
ested. But  this  process  of  development  will  be  arrested  if  the  rates  are  Anally 
subjected  to  the  veto  of  a  body  having  no  substantial  interest  In  the  success  of 
the  transportation  business  or  of  the  Industries  ui>on  the  line  Moreover,  after 
a  rate  Is  once  established  under  the  proposed  statute  It  will  continue  in  ofTect 
until  changed  by  the  Ck>mmIsslon,  "  upon  full  hearing  of  all  pai*ties  In  Intore-st" 
As  to  who  would  be  a  **  party  in  interest "  the  act  contains  no  Indication.  As 
anyone  can  Institute  a  proceeding  (194  U.  S.,  25),  it  would  apparently  be  the 
public  at  large.  Such  change  of  a  rate  once  established  could  not  be  accom- 
plished by  act  of  the  courts,  but  only  of  the  C>)nunIssion. 

Every  rate  once  fixed  would  thus  be  Incapable  of  change  without  a  proceed- 
ing before  the  Connnlssion  as  dilatory  as  a  lawsuit,  and  as  the  Comnilssiou 
proceeded  the  scope  of  this  rigid  condition  of  rates  would  constantly  extend. 
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practical  man  must  realize  that  biiHiness  is  carried  on  successfully  by 
and  agreement  of  the  parties  rather  than  by  the  jnd{ri»ent  of  nuy 
CribniuiL  There  is  no  successful  branch  of  business  in  which  the  general  future 
relatiooB  of  those  engaged  therein  are  regulated  by  third  parties,  whether  an 
idminiBtrative  commission  or  a  court  of  Justice. 

If,  Indeed,  a  condition  of  absolute  equality  among  different  localities  could  be 
establiahed  at  a  particular  moment  of  time,  it  would  be  temporary  only.  Indns- 
tiy  in  this  country  is  intensely  progressive,  and  the  perfect  equality  of  one  day 
vould  probably  be  the  grossest  inequality  of  another.  The  absence  of  elasticity 
in  a  system  of  €royemment  rate  making  Is  one  of  its  most  serious  faults ;  thus 
the  r&te-making  State  commissions  have  had  to  fall  back  on  distance  tariffs  on 
sccoont  of  their  inability  to  make  those  delicate  adjustments  which  are  con- 
letantly  made  by  railway  traffic  officers.  Such  rigidity  Is  a  bar  to  industrial 
yn-c^gress,  and  probably  accounts.  In  a  large  measure,  for  the  fact  that  In  the 
States  which  have  rate-making  commissions  the  rates  are  higher  under  similar 
rircuxnstances  and  conditions  than  in  other  States  which  have  left  the  contract 
of  tranqmrtatlon  to  unrestricted  negotiation  between  the  parties. 

Them  considerations  establish  that  such  a  system  would  be  full  of  danger,  the 
extent  of  wlilch  can  scarcely  be  Judged. 

(3)    SUCH    A   DBABTIC    SYSTEM    WOULD   FAIL   PRACTICALLY   BY    BRASON    OF   THE 

FBOVISIONS  OF  THE  CONSTITUTION. 

It  may  well  be  doubted,  however,  whether  the  proposed  Quarles-Cooper  bill 
would  prove  any  more  enforcible  than  is  tl»e  ease  generally  witli  unnaturally 
dRtMtJc  statutes.  It  has  been  already  pointed  out  that  the  Ck)minisRion  has  no 
Jodicial  quality,  so  that  Its  decisions  would  always  have  to  be  enforced  by  the 
judicial  tribunals.  The  procedure  would  therefore  be  as  slow  and  complicated 
ts  at  present. 

The  proposed  act  would  probably  not  be  held  to  confer  affirmative  power  to 
establish  rates  for  the  future.  Its  provision  in  that  regard  does  not  purport 
in  express  terms  to  confer  any  new  power  upon  the  (Commission.  It  is  that  any 
order  "declaring  any  existing  rate  or  rates  •  •  ♦  or  any  regulation  or 
r»nictice  affecting  such  rates  or  facilities  aflPorded  in  connection  therewith  to  be 
najostly  discriminative  or  unreasonable,  and  declaring  what  rate  or  rates,  reg- 
oiation,  or  practice  affecting  such  rate  or  rates  would  be  Just  and  reasonable, 
and  requiring  them  to  be  substituted  therefor,  shall  become  operative  and  be 
ob<«erved  by  the  parties  against  whom  the  same  shall  be  made  within  thirty  days 
after  notice,  •  *  *  but  such  order  may  at  tny  time  be  modified,  suspended,  or 
revoked  by  the  Commission  upon  full  hearing  of  all  parties  in  interest." 

It  will  be  observed  that  this  section  does  not  state  that  orders  so  made  by  the 
Commission  shall  be  operative  "for  the  future."  The  bills  as  originally  drawn 
contained  those  words,  but  their  authors  liad  them  stricken  out,  apparently  fear- 
ing that  they  would  make  the  act  subject  to  doubts  as  to  its  constitutionality. 
This,  of  course,  leaves  it  a  question  of  construction  whetlier  the  substituted 
order  would  have  future  effect  or  would  not  be  merely,  as  at  present,  an  ordtT 
^th  reference  to  past  conditions.  The  only  affirmative  provision  of  the  act 
fixes  the  date  when  the  order  shall  become  operative:  it  does  not  purport  to 
CTant  authority  to  make  a  new  specios  of  order.  It  has  been  held  by  the 
Supreme  Court  (167  U.  S.,  470)  that  the  Commission  has  no  power  to  make  an 
0T«ler  as  to  the  future,  but,  of  course,  has  power  to  make  orders  as  to  the  past 
Tan  it  be  seriously  claimed  that  a  provision  fixing  the  time  when  tlie  ConnnlH- 
smn's  orders  shall  become  operative  confers  upon  it  the  entirely  new  legislative 
power  of  making  orders  as  to  the  future  which  it  does  not  now  possess? 

Tlie  dalm  that  iwwer  over  future  rates,  was  conferred  upon  the  Commission 
hj  implication  and  deduction  was  exactly  what  led  to  its  grave  error  In  atteinpt- 
Wc  to  fix  future  rates,  and  such  methods  of  construction  were  strongly  disup- 
l»roTed  by  the  Supreme  CJourt. 

"The  grant  of  such  a  power  to  fix  rates  is  never  to  be  implied.  The  power 
^twif  Is  so  vast  and  comprehensive,  so  largely  affecting  the  rights  of  carrier  and 
"iiipper,  as  well  as  Indirectly  all  commercial  transactions,  tlie  language  by  which 
tbe  power  is  given  had  been  so  often  used  and  was  so  familiar  to  the  legislative 
mind  and  Is  capable  of  such  definite  and  exact  statement  that  no  Just  rule  of 
(!oiistruetlon  would  tolerate  a  grant  of  such  power  by  mere  Implication."  (107 
U.S..  494.) 

The  power  to  prescribe  a  tariff  of  rates  for  carriage  by  a  common  carrier  "  la 
a  legislative  and  not  an  administrative  or  Judicial  function,  and  having  respect 
to  the  large  amount  of  property  invested  in  railroads,  the  various  companies 
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engaged  therein,  the  thousands  of  miles  of  road,  and  the  millions  of  tons  of 
freight  carried,  the  varjing  and  diverse  conditions  attaching  to  such  carriage  Is 
a  power  of  supreme  delicacy  and  importance.  That  Congress  has  transferred 
such  a  power  to  any  administrative  body  is  not  to  be  presumed  or  Implied  from 
any  doubtful  or  uncertain  language."     (Id.,  506.) 

To  restate  the  matter,  the  Commission  now  has  authority  to  make  orders  as 
to  the  past,  but  has  no  such  authority  as  to  future  rates ;  the  proposed  statute 
provid)^  that  if  the  Commission  makes  an  order  adjudging  against  a  prevailing 
rate  or  practice  and  providing  what  shall  take  Its  place,  the  same  shall  become 
operative  within  thirty  days;  the  statute  does  not  provide  in  terms  that  this 
shall  control  future  conditions,  and  the  Supreme  Court  has  held  that  no  power 
In  the  Commission  over  future  conditions  can  be  established  by  ImplicatioiL  It 
is  perfectly  clear,  therefore,  that  a  statute  providing  merely  when  an  order  of 
the  Commission  shall  become  operative  would  be  held  to  apply  solely  to  an 
order  which  the  Commission  had  substantive  power  to  make;  no  additional 
substantive  power  could  be  held  to  arise  from  uncertain  implication  from  pro- 
visions as  to  when  an  order  should  become  operative.  That  method  of  estab- 
lishing power  in  the  Commission  was  precisely  what  was  so  vigorously  disap- 
proved by  the  Supreme  Court.  It  is  not  too  much  to  say,  therefore,  that  this 
statute  would  probably  not  confer  upon  the  Commission  any  additional  power 
as  to  future  rates. 

But  even  if  the  statute  conferred  power  of  making  future  rates  upon  tlie  Com- 
mission, various  difficult  constitutional  questions  would  arise.  The  power  to 
regulate  commerce  has,  Indeed,  been  said  to  be  "  plenary  " — a  word  of  no  exact 
juridical  meaning.  But,  "  like  the  other  i>owers  granted  to  Congi'ess  by  the 
Constitution,  the  power  to  regulate  commerce  is  subject  to  all  the  limitations 
imposed  by  such  Instrument,  and  among  them  Is  that  of  the  fifth  amendment" 
(148  U.  S.,  312,  336.)  "  It  Is  scarcely  necessary  to  say  that  the  power  given  to 
Congress  to  regulate  interstate  commerce  does  not  carry  with  it  any  power  to 
destroy  or  impair  tliose  guaranties."  (154  U.  S.,  447,  479;  9  .Wheaton,  1,  196; 
2  Peters,  627,  657.)  The  provision  of  the  fifth  amendment  is  that  "no  person 
shall  be  deprived  of  •  ♦  ♦  liberty  or  property  without  due  process  of  law, 
nor  shall  private  property  be  taken  for  public  use  without  just  compensation." 
It  is  well  settled  that  the  carrier  is  entitled  under  such  constitutional  guaran- 
ties to  receive  compensation  which  is  reasonable  (169  U.  S.,  466),  and  that  rule 
is  adopted  by  the  proposed  net 

The  character  of  the  questions  which  would  he  open  In  every  such  litigation 
is  stated  by  the  Supreme  Ck>urt  through  Justice  Harlan  as  follows  (169  U.  8., 
646): 

"  It  can  not  be  assumed  that  any  railroad  corporation,  accepting  franchises, 
rights,  and  privileges  at  the  hands  of  the  public,  ever  supposed  that  it  acquired, 
or  that  It  was  intended  to  grant  to  it,  the  power  to  construct  and  maintain  a 
public  highway  simply  for  its  benefit,  without  regard  to  the  rights  of  the  public 
But  it  is  equally  true  that  the  corporation  [)erforming  such  public  services  and 
the  people  financially  interested  In  its  business  and  ailairs  have  rights  that  may 
not  be  Invaded  by  legislative  enactment  In  disregard  of  the  fundamental  guaran- 
ties for  the  protection  of  property.  The  corporation  may  not  be  required  to  use 
its  property  for  the  benefit  of  the  public  without  receiving  just  compensation  for 
the  services  rendered  by  it  How  such  compensation  may  be  ascertained,  and 
what  are  the  necessary  elements  in  such  an  inquiry  will  always  be  an  embar- 
rassing question.  •  *  *  We  hold,  however,  that  the  basis  of  all  calculations 
as  to  the  reasonableness  of  rates  to  be  charged  by  a  corporation  maintaining  a 
highway  under  legislative  sanction  must  be  the  fair  value  of  the  property  being 
used  by  it  for  the  convenience  of  the  public  And  In  order  to  ascertain  that 
value  the  original  cost  of  construction,  the  amount  expended  in  permanent 
improvements,  the  amount  and  market  value  of  its  bonds  and  stock,  the  pro*^nt 
as  compared  with  the  original  cost  of  construction,  the  probable  earning  capacity 
of  the  property  under  particular  rates  prescribed  by  statute,  and  the  sum 
required  to  meet  operating  expenses,  are  all  matters  for  consideration  and  are 
to  be  given  such  weight  as  may  be  just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  be  regarded  in  estimating  the  value  of 
the  property.  What  the  company  Is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted  from  It  for  the 
use  of  a  public  highway  than  the  services  rendered  by  It  are  reasonably  worth." 
(Id..  r»4(N  547.) 

Whenever,  therefore,  a  rate  should  be  established  by  the  Commission,  It  would 
necessarily  be  subject  to  review  on  the  Issues  thus  stated,  and  the  findings  of 
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Oomniission  would  probably  not  have  oven  prima  facie  force,  because  the 
of  reasonableness  would  be  jurisdictional  and  could  be  determined  only 
by  Judicial  decision.  (134  D.  S.,  618;  169  U.  S.,  466.)  The  Commission  has 
stated  that  it  Is  unable  to  apply  these  constitutional  rules  (Annual  Report  for 
W08,  p.  W),  but  that  "  to  some  extent  every  question  of  transportation  involves 
and  social  considerations,  so  that  a  just  rate  can  not  be  determined  inde- 
of  the  theory  of  social  progress."  (Annual  Report  for  1895,  p.  59.) 
considerations  and  theories  have  never  been  defined  by  the  O>mmission, 
tliey  are  not  embraced  within  the  matters  enumerated  by  the  Supreme  Court 
m»  bearing  upon  the  question  whether  rates  are  reasonable  within  the  purview 
of  ttie  Constitution.  No  argument  is  needed  to  show  bow  dilficult  and  over- 
vbelinlng  would  be  the  litigation  arising  from  such  a  situation. 

Still  farther,  as  already  said,  the  Constitution  provides  (Art.  I,  sec.  9,  subd. 
6>  tbflt  •*  no  preference  shall  be  given  by  any  regulation  of  commerce  or  revenue 
to  tlie  ports  of  one  State  over  those  of  another."  But  ports  now  exist,  by  stat- 
Qte  and  usage,  not  only  at  the  seashore  but  throughout  the  country.  On  that 
Issue  also  practically  every  decision  of  the  Commission  establishing  a  future 
rate  would  be  subject  to  review,  for  anything  of  the  sort  varying  natural  condi- 
tSons  would  be  a  "  regulation  of  commerce  "  giving  **  a  preference  to  the  ports 
of  one  State  over  another."  It  is  clear  that  very  few  would  stand  the  test  of 
this  proYision. 

Incidentally  it  may  be  observed  that  the  court  is  to  hear  the  case  on  the  record 
before  the  Commission  and  that  the  introduction  of  further  testimony  rests  in 
the  discretion  of  the  court  It  certainly  is  a  startling  novelty  to  provide  that 
the  evidence  upon  which  judicial  action  is  to  be  based  shall  be  taken  by  a  quasi 
proaecnting  body  which  has  no  judicial  character  and  is  not  bound  by  the  rules 
of  evidence  (194  U.  S.,  25),  and  that  it  shall  be  discretionary  with  the  court 
whether  to  receive  evidence  upon  the  main  issue  which  it  is  to  try,  and  which 
will  raise  6,  jurisdictional  and  constitutional  question.  It  can  not  be  that  such 
a  proceeding  would  be  due  process  of  law,  for  at  no  stage  would  the  evidence 
have  been  taken  by  a  judicial  body. 

The  proposed  act  provides,  further,  that  after  an  order  has  been  made  by  the 
OHiuiiisslon  it  may  be  enforced  by  injunction  and  by  action  of  debt  for  the  pen- 
alties which  it  establishes.  It  is  clear,  however,  that  upon  an  application  for 
an  injunction  the  question  of  reasonableness  of  the  rates  would  be  open  to  liti- 
gation for  the  reasons  stated  above.  Indeed,  the  Supreme  Court  has  held 
exactly  that  upon  any  application  to  the  courts  for  enforcement  of  an  order  of 
the  Commission  the  merits  of  such  order  are  fully  open  to  litigation.  £^ailure 
to  obey  the  Commission's  order  can  not  give  rise  to  any  penalty.  (154  U.  S., 
479,  485,  489.)  "  No  question  of  contempt  could  arise  until  the  issue  of  law  in 
the  circuit  court  is  determined  adversely  to  the  defendants  and  they  refuse  to 
obey,  not  the  order  of  the  (Commission,  but  the  final  order  6f  the  court"  (Id., 
489;  see  also  37  Fed.  Rep.,  614,  615.)  This  provision,  requiring  the  courts  to 
tnforoe  by  injunction  the  orders  of  the  Commission,  is  therefore  wholly  illusory 
and  wonld  prove  nugatory.  Those  orders  would  have  no  grenter  force  than  at 
present  There  could  be  no  proceedings  for  contempt  until  the  defendant  had 
refused  to  obey  '*  not  the  order  of  the  Ck>mmiBsion,  but  the  final  order  of  the 
conrt" 

The  situation  would  be  similar  in  any  action  of  debt  In  the  latter  case  the 
further  question  would  arise  whether  the  statute  does  not  contravene  the  sev- 
enth amendment  to  the  (Ik)nstitution,  providing  that  **  the  right  of  trial  by  jury 
shall  be  preserved."  The  proposed  statute  seeks  to  make  the  finding  of  the 
Commission  as  to  the  reasonableness  of  the  rate  conclusive  upon  the  jury — that 
Is  to  say,  the  jury  is  sought  to  be  deprived  of  the  opportunity  to  pass  on  the 
credibility  of  the  evidence  and  of  the  power  to  decide  the  crucial  facts.  This 
obvioosly  would  not  be  preserving  but  rather  destroying  the  right  to  trial  by 
jury. 

These  brief  suggestions,  which  could  be  greatly  amplified  if  necessary,  make 
it  clear  that  under  the  Qua rles* Cooper  bill  there  would  be  quite  as  much  litiga- 
tion as  at  present,  and  it  would  be  quite  as  difficult  to  reach  results. 

(4)   SUCH  A  8T8TZM  WOULD  NOT  ACCOMPLISH  THE  DESIRED  BESULT. 

It  seems  nnllkely  that  more  drastic  legislation  would  result  in  anything  save 
aanoyance  and  disappointment 

Tlie  Interstate  commerce  act  itself  is  a  fair  illustration  of  this.  Its  substan- 
tive provisions  are  that  rates  shall  be  reasonable,  and  there  sli.'ill  be  no  unjust  dis- 
crimination or  undue  or  unreasonable  preference;  everyone  has  always  agreed 
to  their  justice.    The  procedure  for  their  enforcement  is  now  absolutely  com* 
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plote.  Anyone  cnn  file  a  oouiplnlut;  the  finding  of  the  Conimlf^ion  nre  prima 
facie  evidence  of  tlie  facts  found;  the  cunrts  act  on  an  sliort  notice  as  tliey  doom 
pi«oi)er,  and  proceed  siteedily  as  a  court  of  eciulty.  l»ut  witliout  formal  pleadingsi 
or  proceedings;  the  constitutional  protection  from  self -crimination  has  be^ 
removed  by  statute,  so  that  anyone  can  be  couu^ellod  to  testify;  cases  arising 
under  tiie  statute  liave  preference  over  everything;  individuals  and  corporatlonB 
violating  tlie  act,  whether  carriers  or  shippers,  are  subject  to  heavy  fines;  ttie 
provisions  of  the  act  may  also  be  civilly  enforced  by  decree  In  equity  with  subse- 
quent contempt  procet^ilings,  involving  fine  and  imprisonment,  in  case  of  disi^lte- 
dience.  and  ai)peal8  lie  directly  to  the  Supreme  Ck>urt  In  all  cases  (VM  IT.  S.. l^ri). 
In  refei'ence  to  no  other  Bubject-matter  does  such  drastic  4 »n)cedui*e  exist  under 
Anglo-Saxon  Jurispnidence — it  has  no  further  restiurces.  Yet  at  tlie  end  of  seven- 
teen years  the  Commission  says  that  all  this  has  accomplished  little  or  nothitie. 
and  that  it  must,  as  far  as  i>ossIble,  be  made  independent  of  the  courts,  apixnr- 
cntly  l)ecause  they  have  overruled  more  than  00  per  cent  of  its  decisions  which 
have  been  liti$;ated.  But  this  Is  a  great  mistake.  The  approximately  90  i»er 
cent  of  complaints  settled  between  the  parties  show  where  the  act  lias  been 
effective;  its  provisions  which  represent  ordinary  business  methods  havo  lieou 
eminently  successful.  As  to  the  remaining  cases,  however,  ex]»orleu<'e  has, 
in  gi-eat  mcMisure,  demonstrated  the  failure  of  unnaturally  drastic  metlnxK 

The  antitnist  act  has  liad  a  similar  result  After  giving  to  its  first  section  tlie 
startling  constmctlon  that  it  prohibited  all  contracts  in  restraint  of  trade,  al- 
though they  miglit  be  perfectly  reasonable,  the  Supreme  Ck>urt  has  been  slowly 
but  inevitably  receding  from  that  construction.  No  one  has  ever  trleil  to 
enforce  the  other  in'ovisions  of  the  act — their  we^ikness  has  been  too  manifest. 
The  historian  T^ecky  well  says  that  most  of  the  great  reforms  of  English  history 
were  accomplished  by  repealing  statutes,  not  by  enacting  them. 

The  lesson  of  all  this  Is  that  the  constant  enactment  of  new  statutes  is  a  very 
crude  expedient  for  meeting  the  difficult  situations  in  life.  Any  i-eal  remedy 
must  always  come  from  the  slow  but  inevitable  working  of  natural  laws  and 
from  improved  conditions  in  business  and  society.  In  the  present  case  these 
natural  methods  have  already  largely  done  away  with  unreasonable  rates  and 
with  preferences  between  indlvidunls.  As  regards  the  remaining  matter  of 
alleged  preferences  between  localities  and  kinds  of  traffic,  tlie  record  shows 
that  few  such  claims  are  well  founded.  Indeed,  but  two  such  cases  have  l)oen 
established  in  the  courts  during  seventeen  years.  In  the  face  of  this  It  is 
Idle  to  claim  that  any  good  would  result  from  still  more  drastic  methods. 

THE  REMEDY  CONSTSTS  IN  PBOMOTION  OF  BETTEB  RELATIONS  BETWEEN  THE  PASTIES 
AND  ENFORCEMENT  OF  THE  EXISTING  LAW  IN  THE  COURTS. 

This  is  the  proper  function  of  the  Interstate  Connneree  Commission.  As 
Plready  said,  it  has  done  admirable  work  in  promoting  bettor  relations  by  aiding 
In  the  settlement  without  controversy  of  moi*e  tlian  00  per  cent  of  the  complaints 
which  have  come  l>efore  it.  Quite  possibly  this  better  understanding  might  be 
aided,  too,  by  tlie  voluntary  organization  of  joint  committees  of  shippers  and 
trnfiic  officials,  who  would  consider  informally  matters  of  joint  Interest  and 
make  recommendations  whicii  both  sides  would  almost  certainly  adopt  The 
parties  would  thus  come  together  originally,  and  the  Commission  be  relieved 
of  much  detail.  'J'his  has  been  already  suggested  by  tlie  ^Commission,  which 
said  in  its  annual  reiK)rt  for  1S08  (p.  22)  that  such  a  course  "might  do  much 
to  promote  just  conduct  and  harmonious  relations  between  the  railways  and 
the  public,  and  tlius  prove  mutually  beneficial  to  a  high  degree.*'  In  some  parts 
of  the  country,  as  Ohio  and  Kansas,  a  successful  liegiiuilng  has  been  made  In  this 
di  recti  on.o 

«  Rather  curiously  the  efficacy  of  this  method  is  fully  recognized  In  "  the  trans- 
portation tax,"  to  which  reference  has  been  made  above  (p.  48).  The  caUlc 
growers'  committee  repoi*ts  that  it  has  conferred  with  the  railroad  officials  and 
*'  has  been  met  by  the  railroads  in  a  very  friendly  and  courteous  manner.  The 
committee  has  succeeded  In  accomplishing  very  much  in  the  way  of  immediate 
and  temporary  relief.  Service  has  been  greatly  improved,  and  in  some  Instances 
rates  have  been  adjusted  upon  a  more  satisfactory  l>asis,  while  the  railroad 
officials  with  whom  the  committee  has  met  have  sliown  a  disposition  to  treat 
the  cattlemen  with  the  greatest  fairness.  The  committee  has  realizeil,  however, 
that  relief  grante<l  must  be  of  a  temiwrary  nature.  ♦  •  ♦  Through  its  officers 
and  subcommittees  it  hopes  to  continue  tlie  present  cordial  relations  with  Ihe 
railroad  officials  to  the  end  that  business  may  be  conducted  with  as  little 
friction  as  possible.' 
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As  to  the  Iltfcr:it«Hl  cnseft.  however,  the  remedy  must  be  In  the  roiirts  ns  It  is 
trlien  propcMty  rights  generally  are  allej^ed  to  have  been  Infringed.  The  stat- 
ottfs  now  provide  that  the  hearing  of  such  cases  shall  have  prefcM-eiice  In  the 
courts  over  everything.  The  present  expense  and  delay  are  due  to  the  preliiui- 
ruiry  besi rings  before  the  Ck>nimlsslon.  Those  hearings  are  entirely  anouinlons 
«n  their  character  and  should  cense,  save  so  far  as  may  be  necessary  to  advise 
the  Commission  sufficiently  to  determine  whether  to  Institute  Judicial  proceed- 
luicsw  Tbe  Conmilsslon  would  thus  be  relieved  of  attempting  to  reconcile  tlie 
wboUy  Inconsistent  functions  of  prosecutor  and  judge.  At  present  It  defines 
Itself  as  **  not  a  court ;  It  is  a  special  tribunal  engaged  in  an  administrative  and 
««nijndiclnl  capacity  investigating  railway  rates  and  practices."  (Annuai 
U^port  for  ISOa,  p.  71 ;  Annual  Report  for  1903,  p.  33.) 

"  Congress  has  not  seen  fit  to  grant  legislative  power  to  tbe  Com  mission." 
4 162  U.  8.,  216. )  "  The  power  given  is  the  power  to  execute  and  enfoi-ce,  not  to 
lt>?islate."      (]($7  U.  S.,  501.) 

To  this  it  is  now  proi)osed  to  add  the  legislative  function  (167  U.  S.,  505,  606) 
"f  Di;ikiug  rates  for  the  future. 

^uc*b  a  combination  Is  not  recognized  by  American  constitutional  principles. 
It  Ims  always  been  a  fundamental  rule  that  the  executive,  legislative,  and  Judi- 
cial functions  cnn  not  be  exercised  by  the  same  persons.     (Federalist,  47, 66, 71.) 
'^Tbe  legislature  makes,  tbe  executive  executes,  and  the  Judiciary  construes 
tbe  law."     (10  Whenton,  46.) 

**  It  is  b^leved  to  be  one  of  the  chief  merits  of  tbe  American  system  of  written 
roastitutlonal  law  that  all  the  ixfA'ors  entrusted  to  government,  whether  State 
nr  natioual,  are  divided  Into  the  three  grand  departments,  the  executive,  tbe 
legislative,  and  the  Judicial.  That  the  functions  appropriate  to  each  of  these 
branches  of  government  shall  be  vested  In  a  separate  body  of  public  servants, 
flnd  that  the  perfection  of  tbe  system  requires  that  the  lines  which  separate  and 
divide  these  departments  shall  be  broadly  and  clearly  defined."  (103  U.  S.,  100.) 
If  the  bill  should  become  a  law  the  Ciommlsslou  would  be  in  the  unique  posi- 
tion of  exercising  all  three  of  tliese  powers. 

A?  the  courts  have  to  pass  ultimately  upon  contested  cases,  tbe  preliminary 
lionring  before  tbe  Commission  Is  merely  dilatory  In  its  effect.  As  tbe  Coni- 
niisglon  said  in  its  annual  report  for  1807 : 

-  ♦  ♦  •  What  is  tbe  effect  of  tbe  order  thus  made?  Ueally  nothing 
whatever  (p.  31)  ;  the  trial  before  the  Commission,  with  all  its  attendant  ex- 
r-^'use  and  consumption  of  time,  goes  practically  for  nothing  (p.  31 )  ;  our  order 
vUen  made  binds  nobody  (p.  32).  Nobody  Is  compelled  to  obey  It  Noboily 
mffen  any  penalty  for  refusing  to  obey  It "  (p.  33). 

It  Is  useless  to  compare  conditions  under  the  English  act  (Annual  Report  for 
ISdS,  p.  id)  There  Parliament  Is  supreme  because  there  is  no  written  constl- 
tQtioo.  But  here,  by  reason  of  the  provisions  of  the  Constitution,  no  form  of 
statute  can  be  devised  which  will  give  the  Commission's  orders  any  validity  as 
tdJQdicatlons.     (154  U.  S.,  485.) 

Tbe  Justices  of  the  circuit  courts  are  constantly  passing  upon  such  questions, 
and  in  many  cases  would  have  the  advantage  of  a  knowledge  of  local  conditions 
wbicb  tbe  Commission  can  not  possess.  So,  too,  they  are  judicial  officers  np- 
Nated  for  life  and  habitually  occupied  with  the  disiK)sition  of  varying  ques- 
tioiw  of  law^  and  fact,  while  the  Conuuission  is  an  administrative  body,  the 
moniViers  of  which  bold  office  for  a  term  of  years  only,  are  frequently  changed, 
snd  generally  have  little  experience  before  their  apiK)intment  However,  It  Is 
I'^hnps  Invidious  and  certainly  unavailing  to  make  comparison  between  tbe 
two  bodies.  As  already  said,  no  deirlKion  of  the  Commission  can  be  enforced 
aoleag  It  is  confirmed  by  the  courts.  **  Without  the  aid  of  Judicial  process  of 
"i>iQe  kind,  the  regulations  that  Congress  may  establish  In  respect  to  Interstate 
'^mmerce  can  not  be  adequately  or  efficiently  enforced."     (154  U.  S.,  485.) 

It  may  be  doubted  whether  anything  substantial  would  be  gained  by  estab- 
lishing a  8i)ecial  court  for  this  purix)se.  The  existing  Judicial  machinery  Is 
imiiie  to  deal  with  tbe  subject,  and  the  statutes  secure  an  immediate  hearing, 
^n  tbe  last  seventeen  years  there  have  been  but  thirty -two  cases  under  the  act 
^tiieh  have  been  brought  to  a  final  hearing.  A  si>eclal  court  with  less  than  two 
^^^  a  year  seems  unnecessary.  Its  e\i>erience  would  probably  be  similar  to 
tluit  in  England  where  a  special  tribunal  was  established  after  much  agitation 
t^  was  nstoni.Hhed  to  find  that  it  had  little  to  do. 

^*  too.  probably  little  would  be  gain<Hl  k)y  antliorizing  pooling,  even  If  tliat 
*"<'"»  possible.  Such  contracts  could  not  he  made  compulsory,  and  It  wouid  he 
^<\\iAmU  to  negotiate  a  pooling  contract  as  to  sei-ure  voluntary  maintenance 
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of  rates,  and  for  mnch  the  same  reasons.  Such  contracts,  too,  greatly  en- 
courage the  construction  of  unnecessary  roads  for  the  punwse  of  forcing  en- 
trance to  the  pool,  with  the  effect  that  the  public  is  burdened  with  excessive 
capitalization. 

But  what  possible  advantage  can  there  be  in  the  Commission's  preliminary 
hearings?  As  already  said,  time  and  exiiense  would  be  saved  by  going  im- 
mediately to  the  circuit  court — the  tribunal  which  must  decide  atlast.  The 
Oonniiission  will  find  ample  and  most  useful  employment  in  the  administrative 
duties  injiK)sed  upon  it  by  statute  (154  U.  8.,  447),  the  volume  of  which  will 
constantly  increase.  "The  burdens  imposed  upon  (the  Commission)  under  tlie 
law  are  quite  sufficient  to  satisfy  the  most  gi*asping  ambition."  (Annual  Re- 
port 189;{,  p.  225.)  It  will  have  the  time  and  opi)ortunity  to  investigate  such 
complaints  as  it  can  not  settle  and  to  seek  the  aid  of  the  courts  when  it  deems 
that  course  desirable.  Hut  the  tedious  delay  will  be  avoided  which  is  Incident 
to  a  formal  trial  before  the  Commission,  involving  prolonged  arguments  both  oral 
and  written,  and  a  subsequent  oi)inion  and  order  of  the  Commission.  All  of 
this  it  truly  says  "goes  practically  for  nothing"  (Annual  Report^ for  1897. 
p.  21 ) ,  and  in  more  than  90  per  cent  of  the  cases  which  have  been  litigated  the 
order  thus  made  has  been  overruled. . 

Under  section  12  of  the  interstate  commerce  act,  "  the  Commission  is  author- 
ized and  roijuired  to  execute  and  enforce  the  provisions  of  this  act,"  and  It  is 
the  duty  of  any  United  States  attorney  to  institute  proper  proceedings  on  its 
request.  It  was,  accordingly,  held  at  circuit  that  the  Commission  might,  without 
formal  order  upon  its  part,  apply  directly  to  the  courts  to  enforce  the  statute 
(65  Fed.  Rep.,  903),  and  the  Commission  expressed  approval  of  this  method  as 
useful  in  very  many  cases.  (Annual  Rei)ort  for  1804,  p.  7;  Annual  Report  for 
1895,  p.  80;  Annual  Report  for  1896,  pp.  15,  89.)  Whatever  doubt  may  have 
existed  as  to  this  power  has  been  removed  by  the  Elkins  law,  so  far  as  concerns 
any  alleged  discrimination.  (189  tJ.  S.,  274.)  Under  this  the  (Uommisslon 
makes  such  investigation  as  it  sees  fit,  and  resorts  directly  to  the  courts  when  it 
deems  the  law  to  be  violated.  As  the  Omimission  states  in  its  annual  reports 
for  1903  and  1904,  that  method  has  proved  effective.  Its  scope  can  easily  be 
enlarged.  If  necessary.  This  w^ould  simplify  the  present  procedure  and  that 
indicated  in  the  Quarles-Cooper  bill;  it  would  terminate  the  vain  attempt  to 
blend  administrative  and  judicial  duties.  It  would  leave  the  Conmilsslon  free 
to  Investigate  to  whatever  extent  it  deemed  necessary,  and  to  enforce  the  law 
promptly  through'  the  courts,  which  alone  can  act  effectively,  and  to  which, 
under  the  Constitution,  the  Coiumission  must  always  resort  at  last 

This  is  the  orderly  manner  in  which  all  other  governmental  functions  are 
administered.  Under  the  American  constitutional  system  the  prosecutor  can 
never  be  a  judge  in  the  cause.  No  reason  has  been  suggested,  and  certainly 
experience  has  indicated  none,  why  this  great  sul)ject  of  Federal  power  should 
be  alone  subjected  to  dilatory  preliminaiy  proceedings.  In  which  the  prosecutor 
goes  through  the  motions  of  possessing  judicial  character  which  it  does  not  In 
fact  possess  (154  U.  S.,  479.  485,  489),  and  makes  decisions  which,  as  it  says 
itself,  "  bind  nobody  and  go  for  nothing."  No  useful  purpose  can  be  served  by 
such  empty  procedure.  The  great  cause  for  complaint  Is  lade  of  dispatch  In 
these  matters.  The  most  effective  remedy  would  be  to  slmpll^f  the  procedure 
by  doing  away  with  these  useless  preliminaries  and  going  at  once  to  tbe  courts 
upon  the  merits  of  the  (luestlons  Involved.  The  present  statutes  provide  for  all 
possible  dispatch  in  the  courts  consistent  with  the  constitutional  guaranties  of 
liberty  and  property. 

So  far  as  the  present  law  has  failed,  It  has  been  because  the  executive 
branch  of  the  Government  has  not  vigorously  enforced  It  The  remedied  are 
ample  as  regards  existing  conditions,  yet  the  executiA'e  branch  has  not  made 
effective  use  of  the  power  which  it  possesses,  but  has  constantly  demanded  more 
power.  Before  anything  is  done  in  that  direction  the  existing  power  should  be 
vigorously  used.  This  Is  especially  the  case,  because,  under  the  present  system, 
the  country  generally  is  at  peace.  There  is  little  force  in  tlie  suggestion  that  In 
many  States  commissions  have  power  over  future  rates.  Where  that  Is  bo  the 
claim  of  preferences  bet^^'een  locaTlties  and  kinds  of  traffic  Is  as  acute  as  It  ever 
was.  On  the  other  hand,  the  most  intelligent  State  In  the  country  is  Massa- 
chusetts, the  most  populous  and  richest  is  New  York,  one  of  the  greatest  In 
every  way  is  Ohio,  yet  their  commissions  have  no  power  over  rates.  The  second 
State  in  population  and  the  greatest  In  industrial  activity  Is  Pennsylvania,  one 
of  the  most  prosperous  is  Indiana,  but  they  have  no  commissions  whatever ;  yet 
In  these  States,  generally  speaking,  there  is  peace,  and  they  contain  about  one- 
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flilid  of  the  population  of  the  country.  Indeed,  more  than  one-half  of  the  popu- 
iatioD  of  tbe  country'  lives  in  Sbitcs  wliere  tliere  are  no  rate-malving  commis- 
1I011&  On  the  other  hand,  nearly  or  quite  tlie  flr^t  State  to  endow  a  railroad 
commission  with  full  power  over  rates  was  Illinois;  yet  its  shippers  constantly 
ioTdgh  against  the  action  of  the  commission,  both  as  to  reasonableness  of  local 
rates  and  preferences  between  localities.  Indeed,  whatever  difficulties  exist  as 
to  both  local  and  interstate  traffic  center  mostly  about  Chicago  and  points 
dependent  thereon.  But  there  is  no  good  reason  why  the  whole  country  should 
le  subjected  to  such  a  dangerous  and  socialistic  change  because  Of  such  local  con- 
ditions If  the  law  be  vigorously  enforced,  they  will  cease  to  exist  there  as  they 
Inire  throughout  the  country  generally.  Failure  to  use  existing  power,  whether 
ViMnilly  or  generally,  does  not  warrant  granting  additional  power. 

Tbe  true  remedy,  therefore.  Is  to  ameliorate,  rather  than  exasperate,  the  rela- 
tions of  the  parties,  and,  discontinuing  idle  preliminaries,  to  apply  at  once  to 
tbe  courts  for  relief  whenever  the  law  is  violated.  This  is  the  method  of 
enforcing  both  private  and  public  rights  which  has  been  adopted  by  Anglo-Saxon 
BKtbods  of  goyemment  No  good  reason  can  be  given  for  departing  from  it. 
This  course  would  have  the  immense  advantage  of  securing  immediate  relief 
wherever  It  is  needed,  while  any  novel  system  would  be  experimental  at  the 
best,  and  must  equally  depend  for  success  upon  tlie  manner  in  which  it  is  admin- 
istered. The  suggestion  of  additional  power  has  little  merit  in  the  face  of 
omission  to  assert  powers  already  possessed. 

Dated  January,  1906. 

Respectfully  submitted. 

Samuel   Spencer. 
David  Willcox. 


Monday,  January  23^  1905. 

The  eommittee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hop 
burn  in  the  chair. 

STATEHEKT   OF  MB.  A.  C.  BIED. 

Mr.  CJhairman  and  gentlemen,  I  want  to  preface  what  I  may  say 
vith  a  short  statement. 

Mr.TowNSEND.  For  whom  do  you  appear? 

Mr.  Bird.  No  one  railroad  in  particular,  rather  myself,  or  as  one 
having  some  experience  who  widies  to  submit  practical  questions  to 
the  committee. 

Mr.  Mann.  Just  tell  us  who  you  are. 

Mr.  Bird.  I  am  the  vice-president  of  each  of  the  railroads  known 
8s  the  Gould  system — ^the  Wabash,  Missouri  Pacific,  Iron  Mountain, 
^ver  and  Rio  Grande,  International,  and  Northern  Texas  and 
Pacific. 

It  is  far  from  my  purpose  to  attempt  to  obstruct  or  delay  legisla- 
tion or  to  oppose  any  wise  measure  for  the  proper  and  just  regulaiiion 
w  great  interests.  ^  I  have  no  ready-made  remedy  or  substitute  for 
*jy  of  the  bills  which  have  been  presented  to  you  for  consideration. 
j"y  only  purpose  is  to  try  to  show  to  vou  some  of  the  practical  fea- 
^  *^®  subject  In  fact,  I  think  I  should  say,  and  may  say 
^ifly,  that  I  am  disposed  to  be  strongly  in  favor  of  wholesome 
^"^Puation,  such  regulation  as  is  necessary  to  the  prosperity  of  the 
country,  just  such  prosperity  as  is  necessary  to  the  success  of  the 
fwlroads. 

I  candidly  believe  that  the  popular  demand,  if  there  be  such  a 
^'Jgj  for  new  legislation  is  based  upon  a  misconception  of  the  facts. 
«^  lar  as  I  see,  so  far  as  I  know  by  actual  contact  with  the  people, 
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with  the  commercial  cities,  distribiitini^  centers,  shipping  communi- 
ties, the  great  hue  and  cry,  well  justified  perhaps,  is  for  measui-es 
which  will  utterly  extiii«j;uish  the  practice  of  secret  pi-eferential 
rates,  and  it  has  been  so  in  my  belief  from  the  beginning,  going  back 
into  the  year  1902,  when  I  had  the  honor  to  appear  beioi-e  this  com- 
mittee. And  it  seems  to  me  that  the  tendency,  the  sum  and  substance, 
and  the  spirit  of  the  bills  which  have  been  suggested  in  nowise  touch 
upon  the  subject  which  underlies  and  gives  rise  to  all  the  public 
opinion  there  is  on  this  subject.  None  of  the  measures  which  luivc 
been  presented,  so  far  as  I  have  been  able  to  lesirn,  in  any  degive 
whatever  touches  upon  the  main  qucistion.  I  think  this  was  so  two  or 
three  years  ago. 

You  will  hnd  by  the  records  of  the  Interstate  Commerce  Commis- 
sion and  by  utterances  of  many  public  ;nen  who  have  been  well  in- 
formed that  unreasonable  rates  per  se  have  practically  disappeared. 
That  has  been  announced  on  many  occasions,  and  the  announcement 
is  sustained  by  the  records  of  the  Interstate  Commerce  Commission. 
The  interstate-commerce  act  has  been  in  effect  about  eighteen  years, 
I  do  not  call  to  mind  a  single  case  where  the  courts  have  sustained  any 
action  of  the  Commission  with  reference  to  the  reasonableness  of 
rates  per  se.  I  think  there  is  no  such  case  on  record.  Some  say  that 
99  per  cent  of  the  cases  taken  before  the  Commission  are  cases  which 
involve  the  relative  reasonableness  of  rates.  In  railroad  parlance 
we  say  "  the  differential  "  is  involved. 

Mr.  TowNSEND.  May  I  ask  you  this,  Mr.  Bird:  As  I  understand 
you,  you  say  that  there  is  no  case  on  record  where  the  Interstate 
Commerce  Commission  has  been  sustained  on  its  ruling  as  to  the  un- 
reasonableness of  a  rate  per  se. 

Mr.  Bird.  That  is  my  understanding. 

Mr.  TowNSEND.  Has  that  question  ever  been  squarely  before  the 
courts,  and  have  they  ever  reversed  the  Commission  on  that  point? 

Mr.  Bird.  I  do  not  know.  But  it  is  of  record  that  the  courts  have 
not  passed  upon  that  question  and  that  there  are  no  claims — practi- 
cally none — that  bear  specially  upon  that  point.  It  is  a  fact  that 
a  very  large  percentage,  a  very'  large  proportion,  of  all  the  claims 
or  complaints  that  have  gone  before  the  Commission  involve  solely 
the  question  of  differentials;  some  say  as  high  as  99  per  cent.  1 
have  stated  it  frequently  at  75  per  cent,  and  I  think  76  per  cent  is  a 
very  conservative  estimate,  perhaps  too  low. 

^Vhatever  demand  there  majr  be  for  power  of  the  Commission  to 
make  rates  has  its  source,  its  rise,  its  growth,  its  whole  existence  in 
the. innumerable  controversies  between  locations,  between  rival  mar- 
kets. The  Commissioners  themselves,  Avho  seek  more  power,  state 
that  unreasonable  rates  per  se  have  practically  disappeared.  And 
it  is  a  logical  conclusion  that  the  power  is  wanted  solely  to  enable  the 
Commission  or  some  power  to  adjudicate  hot  ween  rival  communities, 
rival  markets.  And  I  believe  that  it  is  safe  for  this  committee  and 
all  who  deal  with  the  question  of  legislation  to  start  out  with  the 
proposition  that  the  only  purpose,  the  only  reason,  the  only  justifi- 
cation for  clothing  anybody  with  this  power  is  that  they  may  settle 
these  questions  of  differentials. 

The  interstate  commerce  act,  with  its  amendments,  and  with,  in 
addition,  the  Sherman  antitrust  act  are  the  laws  which  are  brought 
to  bear  now,  and  the  only  ones  that  as  I  can  see  bring  to  bear  afiy 
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iM)wer  over  the  subject  of  transportation ;  and  runninjj:  through  ever^ 
feature,  every  section,  every  clause  of  those  hxws  is  made  most  mani- 
fest this  demand  on  the  part  of  the  people  crystallized  into  an  act 
of  Congress,  that  there  shall  be  nothing  which  shall  impede  the  force 
uf  Intimate  competition;  it  is  the  underlying  principle;  it  is  the 
very  comer  stone  of  everything  which  has  been  done  in  respect  to 
tiie  regulation  of  railroads.  The  competition  between,  say,  two  lines 
ninning  between  two  given  points  is  but  a  drop  in  the  bucket  com- 
jsired  to  the  competition  between  rival  markets.  It  may  be  possible 
for  rival  carriers  to  in  some  sort  harmonize  their  differences  as 
lietween  two  given  points,  for  they  serve  indentical  interests;  but 
no  power  has  yet  been  devised  to  satisfy,  allay,  control,  or  regulate 
the  competition  of  rival  markets.  Every  large  city,  every  manu- 
facturing city,  every  town  where  there  is  a  jobber,  is  organizing,  and 
ill  such  places  have  been  organizing  for  years  and  establishing 
boards  of  trade,  merchants'  associations,  and  manufacturers'  asso- 
ciations, and  the  like,  and  the  sole  purpose  is  to  maintain  the 
supremacy  of  the  town  which  they  represent. 

There  is  a  constant  struggle,  a  never-ending  struggle,  and  it  is  that 
which  has  given  life  to  the  competition  of  the  day,  perhaps  the  most 
wholesome  competition,  the  bast  of  its  kind,  that  which  has  the  best 
results  to  the  people  at  large ;  and  it  is  this  conopetition  that  you  are 
ft^erl  to  r^ulate  and  control.  In  its  wisdom  Congress  had  enacted 
laws  which  have  been  construed  bv  the  highest  courts  as  practically 
prohibiting  the  representatives  of  competmg  railways  or  any  rail- 
ways from  sitting  down  together  and  discussing  the  merits  and  the 
elements  of  certain  rates  and  agreeing  upon  rates  which  shall  be 
charged.  It  is  a  serious  question  whether  any  two  men  may 
safely  undertake  that  work;  and  in  saying  this  I  want  to  be  con- 
servative, and  I  want  to  speak  within  reasonable  limits.  I  believe 
that  is  true.  We  have  been  warned,  cautioned,  time  and  again 
against  it,  and  in  many  investigations  which  I  have  attended  great 
pains  have  been  taken  to  make  it  manifest  that  the  railroads  had 
agreed  upon  rates,  so  that  it  is  very  plain,  and  must  be  plain  to 
everyone,  that  the  purpose  of  every  law  which  has  been  passed  upon 
the  subject  is  to  secure  to  the  people  all  of  the  results  of  ungoverned, 
unrestrained  competition. 

Nothing  has  b^n  suggested  recently  in  the  way  of  proposed  legis- 
lation but  that  which  overturns  completely  every  fundamental  prin- 
ciple that  has  been  established  or  sought  to  be  established  by  law  up 
to  this  day.     So  that  it  seems  to  me  the  trend  of  affairs  here  is  of  a 
revolutionary  character  rather  than  evolutionary.    We  have  been 
working  for  eighteen  years,  more  or  less,  under  the  interstate  act, 
•jwrjrs  governed  by  the  underlying  principle  of  "  no  obstruction  to 
the  force  of  competition."    I  want  to  make  it  plain  to  you,  if  I  can, 
that  all  that  has  been  proposed  so  far  is  the  direct  opposite  of  all  that 
I  "*^  preceded.    It  may  be  demonstrated,  possibly  it  can  be,  that  the 
™road  compani^  have  failed  to  make  a  proper  distinction  between 
i  the  ri^ts  ox  various  communities.     In  other  words,  they  may  not 
"*^e succeeded  in  establishing  a  reasonable  differential  base  as  between 
Jljnous  competitive  localities.    Certainly  they  have  made  mistakes; 
t^tl  think  It  no  wonder  when  the  law  prohiBits  them  from  the  very 

'^ures  which  are  necessary  to  more  correct  and  better  advised 
action. 


266      PROPOSED   AMKNDMEKT   OF   INTERSTATE-COMMEBOK   LAW. 

Mr.  TowNSBND.  That  is  the  interstate  law  ? 

Mr.  Bird.  The  interstate  law.  Running  through  the  interstate  law 
is  the  declaration,  again  and  again,  in  various  forms,  against  the  sup- 
pression  of  competition ;  but  running  through  the  Sherman  Act.  that 
is  clearly  prohibitive  of  any  combination  whatever. 

Mr.  Shackleford.  You  mean  the  opposition  to  pooling? 

Mr.  Bird.  The  opposition  to  pooling  is  only  one  manifestation  of 
that.  It  is  a  serious  question,  I  think,  Mr.  Chairman  and  gentlemen, 
first,  because  it  appears  and  is  evident,  I  think,  that  in  dealing  with 
the  railroad  question  the  public  and  you  gentlemen  of  Congress  make 
the  mistake  sometimes  of  regarding  the  railways  of  the  countty  in  the 
aggregate,  as  an  entity,  something  that  acts  and  moves  under  the  con- 
trol of  a  single  mind  and  pursues  a  single  policy.  The  question 
before  us,  I  think,  is  one  largely  whether  the  measures  proposed  are 
the  measures  which  you  want,  or  if  the  effect  of  the  propc^ed  nmasures 
is  what  the  people  of  this  country  want.  Every  guard  has  been  made 
against  combinations  of  railroads;  prohibitions  have  been  made 
against  combinations  or  agreements,  so  that  there  may  be  free  scope 
to  market  competition. 

Mr.  TowNSEND.  Is  there  free  scope?    Are  there  no  combinations? 

Mr.  Bird.  Perhaps.  But  the  point  I  wish  to  make  is  this :  That  the 
proposition  submitted,  so  far  as  I  have  seen,  absoutely  ends  competi- 
tion. Now,  as  a  railway  official,  it  is  not  worth  while  for  me  to  waste 
any  time  on  the  proposition  that  competition  may  be  eliminated.  As 
a  practical  matter  of  everyday  work,  the  measures  which  have  been 

Eroposed  will  remove  from  the  traffic  manager  one-half  or  more  of 
is  greatest  burdens. 

The  Chairman.  Let  me  ask  you  a  question  there,  Mr.  Bird.  You 
say — not  in  words,  but  I  suppose  mean  to  say — that  giving  to  the 
Commission,  under  circumstances,  a  power  to  fix  a  rate,  is  the  over- 
turning of  all  of  the  policy  to  leave  competition  to  do  its  work 
with  reference  to  all  of  the  contests  of  markets? 

Mr.  Bird.  That  is  so,  sir. 

The  CHAiR3fAN.  Is  that  true?  Have  you  seen  any  proposition  that 
gives  to  the  Commission  the  power  to  fix  a  rate  until  after  an  investi- 
gation and  after  they  have  determined  the  rate  proposed  to  be 
changed  to  be  unreasonable?  Now,  in  determining  that  question 
of  unreasonableness,  will  not  all  of  these  questions  of  the  compe- 
tition of  markets  come  in  for  their  full  share  of  review  and  consid- 
eration ? 

Mr.  Bird.  I  think  not.  I  think  it  is  impossible  that  thev  should 
come  in.  I  most  decidedly  think  so.  It  has  been  said  of  tne  meas- 
ures proposed  that  it  was  not  intended  to  give  to  any  commission 
the  power  to  make  all  rates,  but  to  make  a  rate  only  after  an  investi- 
gation of  a  specific  complaint.  But  I  wish  to  say  this,  and  I  believe 
it  to  be  a  fundamental  truth,  that  there  can  be  no  power  to  make 
any  rate  unless  that  power  extends  over  it  aU ;  not  all  at  once,  but  it 
must  ultimately  lead  to  that. 

The  Chairman.  I  do  not  believe  you  caught  the  idea  that  I  tried 
to  embody  in  that  question.  The  Commission  would  not  be  permitted 
to  change  a  rate  or  to  fix  a  rate  until  after  they  had  determined 
that  the  rate  was  unreasonable,  not  simply  unreasonable,  perhaps, 
with  reference  to  that  particular  commodity  and  that  particular 
town  and  that  particular  distance,  but  unreasonable  in  the  view  of 
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€/6ceat  called  upon  to  look  over  the  whole  subject  of  transportation ; 

~  would  he  not  be  required  in  the  discharge  of  that  duty  to  look 

all  of  these  laws  of  commerce  and  these  necessities  of  localities 

this  principle  of  competition  between  markets  iii  determining 

question? 

Ifr.  Bird.  Theoretically,  yes,  sir;    pi*actically,  I  think  he  could 

do  it. 
Mr.  SHACKI4EFOSD.  Let  me  ask  you  just  one  question  there.    If 
t  were  to  be  done,  would  not  that  faie  substituting  the  discretion 
the  G>mmission  for  the  laws  of  trade  and  the  laws  of  nature,  wiiich 
Ifl&r^ly  determine  those  matters? 

Mr.  Bnu).  Tes,  sir ;  that  is  the  vital  point.    What  I  want  to  make 

r,  Mr.  Chairman  and  gentlemen,  is  the  fact  of  this  intense  rivalry 

localities,  these  sectional  questions.    Take,  if  you  please,  the 

controversy  between  the  cities  of  Chicago  and  New  York  regard- 

ixig  the  traffic,  and  rates  charged  thereon,  to  the  territory  south  of  the 

Ohio  River  and  east  of  the  Mississippi  River.    There  is  an  intense 

rivalry.    Neither  party  believes  itselt  justly  treated.    Take,  if  you 

please,  the  intense  rivalry  between  Chicago  and  St.  Louis  on  traffic 

tx>  and  from  beyond  the  Mississippi  River.    The  whole  face  of  the 

nap  is  covered  with  such  rivalries.    The  very  moment  tiiat  the 

flower  is  vested  in  a  commission  to  definitely  settle  those  questions 

there  will  be  such  an  avalanche  of  inquirv  and  complaint  as  was  never 

known,    I  know  hundreds  of  cases  which  are  awaiting  just  such  a 

proposition. 

Mr.  Mann.  Would  you  take  the  specific  case  of  the  grain  export 
trade  by  way  of  Chicago  and  New  York,  on  the  one  hand,  and  by  way 
of  New  Orleans  or  Oalveston,  on  the  other,  as  an  example? 

Mr.  Bird.  Certainly.  It  is  about  900  miles  from  Kansas  City  to 
Xew  Orleans  on  the  west  bank  of  the  Mississippi  River.  It  is  500 
miles  from  Kansas  City  to  Chicago  and  it  is  something  over  900 
miles  from  Chicago  to  New  York.  The  question  is,  How  shall  that 
min  from  the  Aussouri  Valley,  from  Kansas  and  Nebraska,  reach 
loreign  ports,  whether  through  Galveston  and  New  Orleans,  or 
whether  through  Chicago  to  the  Atlantic  seaboard  ?  Now,  we  may 
have  a  rate,  it  may  be  necessary  to  make  a  rate,  from  Kansas  City  to 
New  Orleans  which  by  itself  would  scarcely  be  found  compensatory. 
The  conditions  of  trade  generally  in  that  district  must  be  understood 
and  must  be  investigated  to  ascertain  whether  such  rates  can  be  made 
profitably.  We  find  lying  alon^  the  Texas  Pacific  and  the  Iron 
Mountain  road  vast  bodies  of  timber  that  seek  a  northern  market 
from  the  very  territory  in  which  this  grain  is  producecl.  Taking  the 
two  articles  of  trade  in  connection,  one  north  bound  and  the  other 
sonth  bound,  rates  may  be  found  which  will  move  the  srain  to  those 
ports  with  some  profit,  and  which  may  move  the. lumber  back  into 
the  grain-producing  territory  with  some  profit ;  but  in  the  absence  of 
either  the  other  would  not  be  profitable.  And  a  rate  is  found  to  move 
that  grain  perhaps. 

I  happen  to  laiow,  as  my  attention  was  called  to  this  matter  last 
sommer,  when  there  was  a  large  movement  of  wheat,  a  large  produc- 
tion of  wheat,  in  Kansas  and  Nebraska  and  Indian  Territory,  and  not 
one  carload  of  that  grain  was  moved  to  the  Gulf  during  the  year 
1904 — I  mean  the  crop  of  1904.  The  lumber  traffic  at  the  rate  which 
prevailed,  and  which  still  prevails,  became  very  burdensome  to  the 
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carriers.  Cars  to  move  that  lumber  were  carried  necessarily  from 
500  to  a  thousand  miles  empty.  You  see  how  burdensome  a  traffic 
may  be  at  some  times  which  at  other  times  is  profitable.  The  great 
demand  of  New  York  and  other  Atlantic  ports  is  that  that  grain 
shall  be  exported  by  way  of  the  Atlantic  ports,  while  on  the  otlier 
hand  tlie  people  of  the  South  are  determined  that  their  traffic  shall 
Ikj  built  up.  The  movement  of  grain  by  the  Gulf  of  Mexico  is  oom- 
pnrntively  in  its  infancy,  and  the  people  demand  reasonable  rates 
that  it  may  move  in  that  way.  That  is  the  status  of  the  controversy, 
which  is  far-reaching  in  its  effects.  It  was  only  a  few  days  ago  that 
the  trunk  lines  from  Chicago  running  to  the  Atlantic  coast  sought  a 
means  of  enforcine:  local  rates  from  Chicago  to  New  York  on  export 
grain,  sought  to  abandon  the  method  which  had  previously  exited, 
to  make  the  basing  rate  from  the  Mississippi  River,  probably  with 
good  intention,  and  for  the  purpose  of  protecting  the  commission  mer- 
chant's or  middlemen's  trade  in  the  city  of  Chicago.  There  could 
be  no  just  criticism  of  their  effort;  but  the  tendency  was  to  increase 
the  rate  to  the  East,  to  the  eastern  seaboard. 

It  is  the  old  question  of  rivalry ;  but  above  all  things  the  greatest 
source  of  dissatisfaction  originates  and  comes  from  the  middleman. 
It  is  not  the  producer,  it  is  not  the  consumer;  the  middleman  is  the 
man  who  makes  the  trouble.  I  do  not  deny  that  the  middleman  has 
a  |H»rfect  right  to  be  heard,  a  perfect  right  to  demand  and  receive  a 
reasonable  comparative  rate,  and  all  that;  but  it  may  be  worthy  of 
rcniombrance  that  the  producer  does  not  complain  because  he  has 
two,  or  three,  or  four  available  markets.  The  whole  contention  is 
from  the  middleman,  the  distributer  of  the  goods,  and  these  com- 
plaints must  come  to  the  Commission,  or  whoever  is  to  control  this 
mutter,  must  come  from  all  over  the  land,  and  I  say,  in  answer  to  the 
question  of  the  chairman^  that  theoretically  the  Commission  will  in- 
vestigate, they  will  take  mto  account  all  the  circumstances  so  far  as 
it  is  possible  lor  human  nature  to  do  it.  • 

Mr.  Stevens.  In  answering  Mr.  Mann's  question  you  considered 
the  movement  of  grain  from  the  Southwest  either  by  way  of  the  Gulf 
or  the  seaboard.  Would  there  also  necessarily  be  considered  in  con- 
nection with  settling  of  that  question  the  movement  of  the  competing 
grain  from  the  Northwest,  the  Dakotas  and  Minnesota  and  those 
States,  to  the  seaboard  by  way  of  the  lakes  and  the  North? 

Mr.  Bird.  Certainly.  • 

Mr.  Stevens.  Would  there  be  any  competition  between  those  two 
territories  that  would  necessarily  be  considered  in  determining  that 
question  ? 

Mr.  Brno.  I  think  very  likely  all  the  facts  relating  to  the  grain 
trade,  all  the  questions  relating  to  supply  and  demand,  and  so  on,  must 
be  tnUen  into  account;  the  question  mvolves  the  whole  country,  and 
also  the  question  of  production  and  exporting. 

Mr.  Shackleix)rd.  If  full  power  were  given  to  the  Commission  to 
adjust  these  matters  and  preserve  the  just  relation  of  rates,  as  they 
call  it,  is  it  probable  that  they  Avould  have  to  do  it  by  raising  the  rates 
to  the  Gulf  ports  rather  than  by  reducing  rates  to  tlie  Atlantic  ports? 

Mr.  Bird.  Possibly,  yes  theoretically;  but  judging  by  our  experi- 
ence equalization  would  come  by  reduction. 

Mr.  Stevens.  I  am  not  judging  by  experience;  I  am  judgfing  by  the 
quantum  of  power  that  would  be  conferred  on  the  Commission* 
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Mr.  Bird.  If  the  higher  rate  would  probably  be  reasonable  in  itself 
the  only  way  to  remedy  it  would  be  to  advance  the  lower  rate. 

Mr.  Stevens.  Say  that  the  rate  from  Chicago  to  the  Atlantic  sea- 
board is  now  as  low  as  it  could  be  reasonably  required  ? 

Mr.  Bird.  Yes. 

Mr.  Stevens.  And  let  us  suppose  that  the  grain  rate  to  the  Gulf  is 
li>wer  than  the  rate  to  the  Atlantic  seaboard,  but  within  itself  that  it  is 
remunerative  to  the  carrier  to  engage  in  it.  Now,  how  could  that 
matter  be  adjusted  by  the  Commission  otherwise  than  compelling  the 
•Tirrier  to  the  Gulf  ports  to  raise  their  rates  that  are,  per  se,  remunera- 
tive, up  to  the  point  where  they  will  permit  the  roads  to  the  Atlantic 
ports  to  participate  in  that  traffic? 

Mr.  Bird.  The  Commission  would  have  to  do  just  as  the  railroads 
have  been  trying  to  do  for  the  last  twenty  years,  to  compromise,  to  try 
to  please  everybody. 

Mr.  Adamson.  What  would  be  the  effect  of  the  rate  by  way  of  the 
Erie  Canal  upon  the  rates  to  the  North  Atlantic  ports? 

Mr.  Biro.  It  has  the  effect  of  establishing  the  rates  the  railroads 
can  charge. 

Mr.  Adamson.  Grain  can  be  sent  cheaper  by  that  canal  than  the 
rate  to  the  Gulf,  and  does  not  that  lower  the  rate? 

Mr.  Bird.  In  the  summer  time,  not  in  the  winter. 

Mr.  Adamson.  In  the  winter  it  does  not  compete? 

Mr.  Bird.  Mo,  sir. 

Mr.  Mann.  Suppose  the  Interstate  Commerce  Commission  should, 
After  a  hearing,  fix  the  rate  on  grain  from  Iowa  points  to  New  Or- 
leans and  Galveston,  and  in  the  same  order  fix  the  rate  on  grain  to 
Xew  York,  Philadelphia,  Baltimore,  Newport  News,  and  other  Atlan- 
tic ports  in  such  a  way  that  either  they  would  establish  the  actual 
rnte  or  else  establish  the  actual  differential,  so  that  that  rate  could  not 
Iw  varied  without  a  further  hearing  and  order  of  the  Commission, 
•yhich  might  or  might  not  be  had  within  a  shorter  or  longer  length  of 
time;  what  effect  would  that  have  upon  the  communities  and  the  ship- 
ment of  grain  and  the  routes? 

Mr.  Bird.  It  depends  largely  upon  which  side  of  the  question 
you  are  looking  at  it.  I  do  not  think  it  is  in  the  power  of  anyone — 
the  Commission  or  any  body  of  men — to  fix  an  arbitrary  differential 
which  shall  govern  matters  of  that  importance  that  will  not  involve 
threat  hardships  to  the  producer.  Conditions  change  rapidly.  A  rate 
ihat  might  be  a  reasonable  rate  from  St.  Louis  or  Kansas  City  to  New 
Orleans  to-day  might  become  very  burdensome  in  a  few  months.  The 
point  I  am  trying  to  make  and  will  bring  out  in  answer  to  your  ques- 
tion, perhaps  in  a  roundabout  way,  is  this,  The  burden  of  com- 
plaint will  oe  in  regard  to  difl'crentials.  I  think  that  is  admitted. 
That  is  the  chief  cause  for  demand  for  regulation — the  regulation  of 
'lifferentials-  There  is  no  power  that  can  establish  and  maintain  a 
differential  unless  it  has  control  over  both  the  high  rate  and  the  low 
fate.  Please  to  keep  that  prominently  in  view ;  they  must  have  com- 
plete power  or  they  will  be  ineffective.  They  must  have  the  power  to 
f  rohibit  reduced  rates.  Thej'  must  have  the  power  to  compel  an 
advance  of  rate;  or  they  can  have  no  power  over  the  establishment 
ofaflifferential. 

Mr.  Mann.  I  understand  you  to  mean  that  they  must  have  the 
povier  either  to  absolutely  fix  two  rates  to  two  different  points,  or  else 
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to  establish  relatively  the  actual  differential,  not  merely  to  establish 
a  maximum  rate  ? 

Mr.  Bird.  The  differential,  yes;  but  in  order  to  have  the  power  to 
establish  a  differential  they  must  have  the  power  to  advance  or  de- 
crease a  rate  as  they  think  best:  they  must  have  power  in  bothj 
cases  or  else  they  will  have  no  power. 

Mr.  TowNSEND.  I  think  I  understood  you,  in  answer  to  the  chair- 
man's question,  to  say  that  you  did  not  think  that  even  after  a  full 
hearing,  as  contemplated  by  the  various  bills,  the  Commission  could 
fix  an  equitable  or  reasonable  rat«.  First,  you  said,  in  answer  to  his 
question,  because  it  involved  the  consideration  of  so  many  other  thingsi 
and  other  rates  it  would  affect;  and,  secondly,  because  they  could  not 
fairly  accomplish  that  thing  they  could  not  Yake  that  into  considera- 
tion. Now,  when  the  railroads  change  a  rate,  does  it  not  likewise! 
and  in  the  same  manner  affect  hundreds  of  other  rates? 

Mr.  Bird.  It  does. 

Mr.  TowNSEND.  And  if  you  raise  a  certain  rate  by  the  railroads  is  it 
not  liable  in  the  same  manner  to  raise  unreasonably  the  hundreds  and 
thousands  of  other  rates  that  depend  upon  that? 

Mr.  Bird.  It  might  be  possible. 

Mr.  Townsend.  You  admit  that  the  Government  has  a  right  to 
regulate,  do  you  not,  and  that  the  Government  is  interested  for  the 
people  in  the  fixing  of  these  rates? 

Mr.  Bird.  It  is. 

Mr.  Tow^NSEND.  But  you  condemn  gi^^ng  to  a  commission  the 
power  which  you  admit  ought  to  be  possessed  by  the  railroads? 

Mr.  Bird.  Not  altogether  so.  I  want  to  make  it  as  plain  to  this 
committee  as  I  can  that  the  passage  of  such  an  act  as  is  proposed 
would  result  in  its  becoming  inoperative  largely,  difficult,  and  bur- 
densome, because  no  such  number  of  men  can  administer  the  affairs 
of  this  country  in  respect  to  the  great  traffic  of  the  country. 

Mr.  Townsend.  Do  the  railroads  of  this  country  have  any  fixed 
scheme  or  method  which  they  follow  in  fixing  a  rate — ^in  raising  or 
lowering  a  rate? 

Mr.  Bird.  No,  sir ;  but  there  are  so  many  diverse  interests,  so  many 
elements  of  competition,  that  in  fixing  and  attempting  to  adjust 
their  rates  the  tendency  is  always  downward.  1^  do  not  glory 
in  that  as  representing  the  railroads,  but  it  is  a  fact  Please  keep 
in  mind  that  I  have  no  purpose  of  obstructing  any  plan  which  this 
committee  in  its  wisdom  may  report  to  Congress.  I  think  the  situa- 
tion is  so  grave,  the  interests  at  issue  are  so  numerous^  that  this  com- 
mittee should  have  its  attention  called  to  the  practical  difficulties. 
That  is  the  only  purpose  I  have  in  my  mind  to  relate  to  you  some  of 
my  experiences,  which  ought  to  have  a  bearing  upon  this  question. 
We  do  not  oppose,  I  do  not  oppose,  the  regulation.  On  the  contrary, 
I.  think  that  wise  legislation  is  what  we  do  want.  It  should  be  rea- 
sonable and  it  should  be  protective  to  all  the  interests,  not  only  to 
one.  And  you  can  not  remove  from  the  shoulders  of  the  traffic  men 
of  this  country  the  burdens  that  lie  upon  them  so  effectually  as  to  put 
into  the  hands  of  a  commission  the  power  to  control  absolutely  the 
question  of  differentials.  It  underlies  a  very  large  proportion  of 
tne  cares  that  beset  the  traffic  manager.  I  am  not  concerned  espe- 
cialljr  about  the  disappearance  of  competition.  That  is  your  affair; 
it  is  in  your  charge;  but  I  take  it  you  want  to  understand  the  diffi- 
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culties  that  attach  to  these  questions.  May  I  cite  again,  Mr.  Chair- 
man, a  question  referred  to  verj'  frequently,  and  originally  by  myself 
in  1902,  and,  I  understand,  subsequently  by  Mr.  Bacon? 

The  Chairman.  Do  you  prefer  these  interruptions  or  not?  If 
you  prefer  to  continue  your  argument  without  interruption,  very 
well 

Mr.  Bnu>.  I  very  much  prefer  not  to  have  interruptions,  because 
I  am  not  a  trained  speaker  and  I  lose  the  thread  of  my  argument. 

The  Chairman.  Very  well,  you  may  proceed  without  interruption. 

Mr.  Bird.  Let  me  illustrate  the  point  I  want  to  make  by  reference 
to  a  subject  which  has  acquired  some  notoriety.  I  mean  the  case 
that  came  up  between  the  Milwaukee  Chamber  of  Commerce  and  the 
Minneapolis  Chamber  of  Commerce.  The  main  issue  was  relative 
rates  between  certain  points  in  Minnesota  and  Iowa  and  other  places 
to  Minneapolis  against  rates  to  Milwaukee.  The  case  was  heard, 
perhaps,  three  times — at  least  twice.  It  was  thoroughly  discussed 
m  a  hberal  manner,  in  a  friendly  spirit,  between  the  Conmiissioners 
and  the  railroad  people.  There  was  no  bitterness  manifested. 
There  was  bitterness,  however,  between  the  rival  chambers  of  com- 
merce. It  was  a  fight  for  supremacy ;  it  was  a  fight  which  is  going 
on  all  over  this  broad  land.  Finally,  the  railroad  companies  told 
the  Commission :  "  We  can  not  do  it;  you  have  laid  down  a  rule  for  us 
to  determine  the  differential.  We  are  perfectly  satisfied  to  accept 
your  rule,  but  we  can  not  apply  it  practically.  There  are  difficulties 
with  the  geography  of  the  railroads  that  prevent  a  reasonable  adjust- 
ment of  the  rate,  prevent  such  an  adjustment  as  everybody  has  a 
right  to  expect  Therefore,  if  the  Commission  will  fix  the  tariffs 
from  all  this  producing  country  to  Milwaukee  and  Minneapolis, 
respectively,  we  will  put  them  into  effect ;  we  will  put  in  force  those 
rates."  And  the  Commission  said  they  were  not  competent  to  do 
that 

Now,  following  that,  the  railroad  companies  made  another  propo- 
rtion. "  We  win  select  one  or  two  or  tnree  members  from  each  of 
these  boards  of  trade  or  chambers  of  commerce,  and  if  they  will  agree 
upon  these  tariff  rates  we  will  adopt  those  rates."  And  the  effort 
was  made.  That  committee  did  agree  in  a  restricted  territory.  I 
think  the  Chairman  will  remember  my  referring  to  this  once  before 
and  to  the  fact  that  the  accuracy  of  my  statement  was  disputed.  He 
will  also  remember  that  the  diairman  of  the  Interstate  Conmierce 
Commission  was  present  at  the  time  I  referred  to  it  and  I  asked  him 
to  correct  me  if  I  was  wrong.  The  chairman  will  remember  that  no 
^ch  correction  was  made.  The  fact  is  that  that  joint  committee 
of  arbitration  between  those  two  trade  bodies  did  a  j^ree  in  a  restricted 
territory,  but  they  utterly  failed  in  the  whole  territory,  and  neither 
was  satisfied  and  nothing  was  done  and  that  case  has  not  been  settled. 

.  That  illustrates  the  point  I  am  trying  to  make.  Complicated  ques- 
Qons,  one  at  a  time,  here  and  there  might  be  settled.  I  do  not  speak 
s^ghtingly  of  the  power  of  the  Commission,  of  its  ability,  of  its 
^lesire  to  do  the  right  thing  at  the  right  time;  it  is  only  a  question  of 

labilities.    I  want  to  impress  upon  your  minds,  and  repeat  in  every 

possible  way,  the  fact  that  the  whole  country,  from  ocean  to  ocean 

and  from  the  Gulf  to  the  northern  boundaries  of  the  country,  is  cov- 

^  with  trade  bodies,  each  one  fighting  for  supremacy — ^not  what 

H.  Doc.  422,  58-3 18 
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the  law  grants  to  them,  but  what  they  think  they  can  get  by  overper- 
suasion,  Dy  ingenious  argument.  There  is  iust  as  much  cruelty,  just 
as  much  lack  of  honor,  just  as  much  lack  of  interest  in  other  people^s 
rights  between  communities  as  there  is  anywhere  between  individ- 
uals; they  are  the  same  kind — selfish — each  seeking  his  ownpoint  of 
view.  Now,  the  passage  of  this  law  would  open  the  box.  The  coun- 
try would  be  covered  from  ocean  to  ocean  by  these  complaints,  and  I 
saj^  that  it  is  not  in  the  power  of  any  commission  that  may  be  ap- 
pointed to  justly  adjudicate  or  attempt  to  settle  these  questions  with- 
out working  an  evil  upon  the  commerce  of  this  country.  They  must 
have  the  power  to  regulate  rates  and  prevent  competition.  They 
niust  g;ive  what  the  law  regards,  as  near  as  can  be— what?  A  i-ela- 
tively  just  rate;  fair  differentials.  Who  knows  what  those  yist  dif- 
ferentials are?  Who  can  tell  what  is  a  fair  differential  between  a 
rate  from  Kansas  City  and  St.'  Louis  on  com  to  Liverpool  and  a  rate 
on  corn  from  Chicago  to  Liverpool?  Who  can  tell  what  the  rate 
should  be  on  corn  from  Kansas  City  to  New  Orleans  and  to  Belgium, 
and  the  rate  to  Liverpool?    Who  can  tell  these  things? 

It  may  be  practicable,  proper,  under  the  circumstances  that  exist, 
to  move  grain  from  Chicago,  New  York,  or  Baltimore  at  a  compara- 
tively low  rate;  there  may  be  a  great  incoming  tide  of  traffic  in  the 
opposite  direction  that  makes  a  low  rate  profitable.  Shall  the  people 
of  the  United  States  be  deprived  of  the  benefit  which  would  accrue 
under  those  circumstances?  Because  there  is  a  large  amount  of  tim- 
ber and  lumber  from  the  Southern  States  and  Texas  and  Louisiana 
and  Arkansas  to  the  Northwest,  must  the  OTain  growers  of  Kansas 
and  Nebraska  be  deprived  of  the  benefits  of  that  movement?  These 
are  questions  which  thev  must  consider.  I  only  want  to  make  it  as 
plain  as  I  can,  if  such  be  the  case,  that  there  are  an  army  of  traffic 
men,  owners  of  railroads,  officials  of  high  standing  present — ^those 
who  are  charrged  with  the  welfare  of  their  properties,  who  study  doily 
and  hourly  to  see  how  cheap  they  may  move  tne  traffic  of  the  country 
with  some  profit  to  themselves.  There  are  many  circumstances  and 
conditions  which  affect  the  subject,  peculiar  conditions  existing  to-day 
which  to-morrow  may  be  gone,  or  which  exist  to-day  and  wnich  do 
not  apply  through  a  season,  and  which  should  not  govern  or  regulate 
in  other  seasons.  Is  it  proper  to  deprive  anyone,  any  community,  any 
other  producers,  of  the  benefits  which  may  be  derived  from  a  tem- 
porary condition  of  affairs?  Not  long  ago — not  man.y  years  ago — ^the 
principal  movement  of  white  pine  lumber  in  the  Middle  West  was 
from  north  Wisconsin  and  Mmnesota.  The  cars  had  to  go  south 
loaded.  The  merchandise  tariffs  made  at  the  time  were  remunerative 
because  the  cars  had  to  go.  The  white  pine  timber  is  now  cut  out ;  it 
has  almost  disappeared ;  there  is  not  more  than  two  or  three  years 
more  of  that  timber  to  be  cut  in  northern  Wisconsin. 

Now,  the  railroad  rates,  established  under  very  favorable  circum- 
stances at  that  time,  are  still  in  effect.  They  have  not  been  advanced, 
but  they  are  very  much  more  onerous  now  than  when  they  were 
established.  The  fact  that  those  rates  remained  the  same  for  some 
years  is  ur^ed  as  prima  facie  evidence  that  they  are  now  extortion- 
ate rates.  The  fact  is  just  the  opposite.  Now,  conditions  are  chang- 
ing in  the  opposite  direction.  Tliere  is  now  a  large  movement  of 
lumber  and  forest  products  from  the  South  that  makes  it  compara- 
tively easy  to  move  grain  to  the  South.    For  a  long  time  yellow- 
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pine  timber  was  the  competitor  of  the  northern  white  pine.  It 
was  a  struggle  of  many,  years  standing,  until  at  last  the  white  pine 
of  that  particular  part  or  the  North  became  about  exhausted.  Now 
comes  tne  enemy  of  the  yellow  pine,  a  wonderful  production  of 
pine  on  the  northern  Pacinc  coast.  It  is  being  moved  to  the  East, 
down  to  &e  Middle  States.  Very  soon  you  will  find  that  in  order 
to  maintain  the  rates  profitably  tnere  must  be  a  movement  of  grain 
for  export  by  the  Pacific  coast.  Who  shall  tell  whether  the  rate 
on  gram  to  foreign  ports  from  Minnesota  by  way  of  the  Pacific 
is  a  fair  rate;  who  shall  tell  what  is  a  fair  rate  from  Chicago  to 
Xew  York  as  a^inst  the  rate  to  Baltimore  or  Boston?  (Conditions 
change.  Conditions  which  vitally  affect  rates  are  changing  all  the 
time;  they  change  daily,  they  change  every  season  more  or  less  and 
make  a  rate  that  was  possible  yesterday  impossible  to-day,  or  vice 
versa. 

These  questions  are  all  to  be  submitted  to  a  commission  of  five 
or  more  commissioners,  and  their  decision  shall  be  practically  final. 
It  is  proposed  that  when  a  rate  has  been  found  reasonable  by  those 
men  that  it  shall  be  in  effect  for  a  period  of  years,  I  think.  I 
believe  there  is  no  limit.  At  any  rate,  when  they  fix  a  rate  it  can 
«nly  be  reviewed  or  revised  by  that  commission.  Perhaps  it  would 
be  wiser  if  that  rate  should  be  made  to  run  a  given  number  of  years 
or  given  time  before  it  could  be  revised,  say  a  year.  There  are  many 
reasons  why  it  should  be  so.  There  are  many  men  handling  large 
traffic  on  contracts  for  a  term  of  years.  Take  the  coal  business, 
for  instance.  They  must  know  what  the  rate  is  going  to  be  to  make 
their  contracts.  And  when  you  provide  for  sucli  interests  perhaps 
jou  will  provide  then  for  a  continuation  of  a  great  burden  upon  the 
people. 

I  do  not  know  that  I  have  anything  further  to  say  to  take  up  your 
time.  If  there  are  any  questions,  I  would  like  to  answer  them  if  I 
can. 

Mr.  Stevens.  You  stated,  Mr.  Bird,  that  the  decision  of  the  Com- 
mission would  be  final.  Now,  what  you  meant  was  that  their  decision 
would  be  final  on  differentials,  provided  it  did  not  confiscate  the 
property  of  the  railroads. 

Ifr.  Bird.  I  do  not  know  that  the  proviso  was  considered. 

Mr.  Stevens.  It  would  have  to  be  considered,  would  it  not?  If  a 
wte  were  confiscatory  then  it  would  be  unlawful.  If  a  rate  were  not 
confiscatoiy  then  the  decision  would  be  final,  as  between  the  parties? 

ilr.  BiBD.  I  think  so;  I  think  that  is  the  general  trend. 

Mr.  Adamson.  I  was  asking  you  just  now  about  the  movement  of 
grain  from  the  northwest  by  the  northern  water  route.  You  said  the 
^ater  route  made  a  rate  in  the  winter  time  but  not  in  the  summer? 

Mr.  Bird.  My  answer  was  hardly  correct.  The  ^ain  moves  in  the 
summer  time,  but  there  is  a  period  of  closed  navigation  when  the  lakes 
^  make  ihe  rate  to  within  two  or  three  months  before  the  opening 
^i  navigation.  The  elevators  are  filled  and  they  are  subject  to  the 
f^te  which  will  be  made  in  the  spring;  such  rates  are  the  controling 
itctor. 

Mr.  Adabison.  You  mean  the  railroads  must  come  somewhere  near 
Ae  water  rate  to  participate  in  the  business? 

Mr.  Bird.  Yes. 


274       PROPOSED    AMENDMENT   OF    INTERSTATE-COMMERCE    LAW. 

Mr.  AoAMSON.  There  are  four  or  five  railroad  lines,  are  there  not, 
that  can  be  used  to  reach  the  eastern  North  Atlantic  seaboard! 

Mr.  Bird.  Yes,  sir;  five  or  six. 

Mr.  Adamson.  Then  it  would  appear,  if  there  were  no  further  facts, 
that  the  railroads  simply  carry  it  cheap  while  they  are  compelled  to 
meet  the  water  rate,  and  as  soon  as  that  is  removed  they  take  advan- 
tage of  the  opportunity  to  raise  their  rate;  and  is  there  any  reason 
why  it  is  worth  more  to  haul  grain  in  the  winter  time  than  in  the  sum- 
mer time? 

Mr.  Bird.  Yes. 

Mr.  Adamson.  What  are  the  reasons? 

Mr.  Bird.  Climatic  conditions.  It  is  easier  to  operate  a  railroad  in 
good  weather  than  in  bad  weather. 

Mr.  Adamson.  At  the  time  when  the  navigation  is  closed  and  the 
railroads  take  all  the  traffic  there  is  a  very  much  larger  volume  that 
they  carry,  is  there  not? 

Mr.  Bird.  I  think  not. 

Mr.  Adamson.  Do  you  think  not? 

Mr.  Bird.  I  think  on  the  contrary. 

Mr.  Adamson.  Most  of  it  is  moved  in  the  summer. 

Mr.  Bird.  That  raises  a  question.    If  you  will  permit  me,  the  gr^t 

?rain  market^ — the  fiouring  market  for  wheat — ^is  at  Minneapolis, 
he  prices  made  by  the  miller  dominate  the  whole  territory  of  the 
spring-wheat  belt.  Now,  there  are  two  ways  of  getting  that  grain 
to  foreign  markets — by  rail  south  from  Minneapolis,  and  east  through 
Chicago;  or  over  the  Lakes,  using  the  State  railroads  between  Min- 
neapolis and  Duluth.  That  is  within  one  State.  There  it  takes  the 
water  rate.  Those  conditions  do  result  in  a  lower  rate  than  would 
otherwise  prevail  from  Minneapolis  to  the  East — a  very  much  lower 
rate.  It  is  400  miles  from  Minneapolis  to  Chicago.  Shall  the  rail- 
roads running  due  west  from  Chicago,  running  out  400  miles,  make  a 
rate  that  has  a  just  relation  to  the  rate  from  Minneapolis?  For  the 
conditions  that  affect  Minneapolis  do  not  affect  Iowa  or  eastern 
Nebraska.    Those  things  are  to  be  considered. 

Mr.  Shacki^ford.  Under  this  power  given  to  the  Interstate  Com- 
merce Commission  by  these  bills  would  not  the  Commission  have 
authority  to  tell  those  water  lines  to  raise  their  rate>s  to  a  point  to 
permit  tne  railroads  to  compete? 

Mr.  Bird.  I  am  not  familiar  enough  with  this  bill  or  any  particu- 
lar bill  to  answer  that  question  in  the  light  of  its  provision. 

Mr.  Stevens.  Suppose  the  Interstate  Commerce  Commission  has 
no  jurisdiction  at  ail  over  water  lines,  as  they  ought  not  to  have? 

Mr.  Bird.  Wholly  by  water  ? 

Mr.  Stevens.  Yes.    What  then  ? 

Mr.  Bird.  Then  the  water  rates  would  dominate  the  situation. 

Mr.  Stevens.  Supposing  that  there  was  a  through  water  line  from 
Duluth  to  Montreal  under  one  control,  as  there  is,  operated  by  a  man 
who  owns  it,  a  first-class  man.  AVould  not  that,  then,  practically 
control  the  situation  in  that  territory  ? 

Mr.  Bird.  Yes. 

Mr.  Stevens.  Would  not  that  have  an  effect  as  to  the  southwestern 
territory,  then,  in  this  way:  In  wheat  for  milling  there  is  required 
to  be  a  mixture  of  the  hard  wheat  of  the  north  and  the  soft  wheat  of 
the  southwest? 
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Mr.  Bird.  Yes. 

Mr.  Stevens.  Would  not  the  market  for  that  southwestern  wheat 
then  be  fixed  by  the  demand  for  it  by  mixing  with  the  hard  wheat  of 
the  North? 

Mr.  Bird.  Yes. 

Mr.  Stevens.  And  that  the  price  of  that  mixture  would  be  deter- 
mined by  the  water  rate  to  the  continent  of  Europe? 

Mr.  Bird.  Yes ;  that  is  a  fact. 

Mr.  Shackleford.  Then  ought  not  the  Commission  to  have  power 
over  that  water  rate  to  so  regulate  it  that  Chicago  could  get  into  the 
competition? 

Mr.  Bird.  They  ought  to  have  power,  and  if  they  are  to  control 
the  rates  of  the  country  they  must  have  it. 

Mr.  Shackl£ford.  Has  it  not  been  suggested  here  to  put  the  water 
traQS|)ortation  under  the  control  of  the  Commission,  the  same  as  the 
raikoad  transportation? 

Mr.  Bird.  I  was  not  aware  of  that.  I  have  understood  that  when 
transportation  is  part  by  rail  and  part  by  water  it  is  under  the  law 
and  is  subject  to  the  supervision  of  the  Commission;  but  when  it  is 
wholly  by  water  I  do  not  understand  that  the  Commission  had  any- 
thing to  do  with  it.  But  it  is  a  fact  that  in  order  to  control  rates 
at  aU,  to  regulate  differentials,  the  Commission  must  have  power  over 
all  rates,  whether  high  or  low;  they  must  have  power  to  say  that 
this  rate  is  too  low  and  jon  must  raise  it,  or  that  this  rate  is  too 
high  and  you  must  reduce  it;  although  the  tendency  from  our  experi- 
ence is  that  they  would  reduce  the  higher  rate  even  although  it  was 
reasonable  per  se. 

Mr.  Shackleford.  If  the  Commission  had  this  power  to  adjust 
rates,  if  they  were  given  full  power  to  preserve  the  just  relation  of 
all  rates,  would  they  not  be  just  as  apt  to  say  that  rates  were  too  low 
in  some  cases  as  too  high  in  others? 

Mr.  Bird.  I  think  not. 

Mr.  Shackleford.  Is  not  that  a  part  of  the  power  the  Interstate 
Commerce  Commission  is  seeking  to  have  conterred  upon  them  in 
order  to  preserve  just  relations  of  rates;  that  is,  the  power  to  increjise 
the  rates  that  they  think  are  too  low  as  well  as  the  power  to  reduce 
rates  they  think  are  too  high  ? 

Mr.  Bird.  Yes;  but  the  point  in  my  mind  is  this.  That  care  has 
been  exercised  heretofore  to  prevent  any  restriction  of  competition — 
it  underlies  all  the  acts  that  have  been  passed. 

Now,  here  is  a  measure  which  is  the  very  opposite.  Is  it  the  inten- 
tion of  this  committee  and  of  Congress  to  pass  an  act  which  is 
revolutionary?  I  am  speaking  only  as  an  individual,  interested  in 
the  prosperity  of  the  country.  This  is  in  the  trend  of  suggested 
legislation.  It  is  to  create  a  monopoly  greater  than  the  world  has 
tver  known ;  to  put  the  traffic  of  this  country  into  the  hands  of  half 
a  dozen  men. 

Mr.  Shackleford.  Would  there  not  be  a  relief  from  that  if  the 
T^ilroads  sought  to  have  a  law  passed  authorizing  them  to  pool ;  mak- 
ing the  Commission  act  as  the  trustee  not  only  for  the  unified  rail- 
roads, but  also  for  the  people  at  large  ? 

Mr.  Bird.  I  do  not  know  that  the  pooling  of  railroad  freights  is 
esscntiaL  It  may  be  in  some  cases.  I  do  not  know  but  what  in  the 
long  run  it  would  be  beneficial.     I  am  in  doubt  about  it,  but  I  am 
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inclined  to  favor  it.    But  what  is  the  use  of  a  pool  if  the  rat^  are  less 
than  cost? 

Mr.  Shackleford.  But  could  not  the  Commission  compel  them  to 
be  about  cost,  so  that  they  would  be  fairly  remunerative?  If  all  the 
railroads  were  pooled  and  the  (Commission  were  given  the  right  to 
raise  or  lower  the  rate — ^that  is,  to  administer  that  trust  in  the  interest 
of  all  the  people,  would  not  the  Commission  see  to  it  that  the  railroads 
would  earn  fair  dividends? 

Mr.  Bird.  Well,  if  any  means  can  be  devised  to  enable  the  roads  to 
earn  a  fair  dividend,  then  I  think  it  would  commend  itself  to  the  rail* 
road  people  very  strongly. 

Mr.  TiATtfAB.  You  say  that  quite  a  number  of  the  rates  are  too  low! 

Mr.  BntD.  Undoubtedly. 

Mr.  Lamar.  Why  do  not  the  railroads  raise  them? 

Mr.  Bird.  How  can  they  ?  Under  comi)etition  I  may  be  making  a 
rate  that  compels  my  competitor  to  put  his  rate  down  below  what  is 
reasonably  profitable.  So  I  go  to  my  competitor  and  we  agree  on  a 
rate,  and  then  if  we  do  and  it  is  proved  on  us  we  go  to  jail. 

"Mi.  Lamar.  What  I  mean  is  this :  Those  that  are  fixed  too  low  are 
fixed  by  competition? 

Mr.  "Bird.  Competition  among  themselves  or  competition  between 
rival  markets. 

Mr.  Lamar.  Does  it  almost  necessarily  follow  that  if  railroads 
fighting  among  themselves  have  to  in  business  make  quite  a  number 
of  rates  too  low,  that  then  in  order  to  even  up  they  will  make  quite  a 
number  of  rates  which  are  too  high  ? 

Mr.  Bird.  That  is  a  popular  fallacy. 

Mr.  Lamar.  Suppose  it  is  the  fact  and  not  a  fallacy.  Who  is  to 
determine  whether  or  not  that  rate  is  to  exist,  the  railroads  or  a  board 
of  commissioners? 

Mr.  Bird.  I  hope  I  have  not  made  myself  understood  as  opposing 
wise  restrictive  legislation. 

Mr.  Lamar.  But,  Mr.  Bird,  I  would  like  you  to  confine  your  answer 
to  that  question.  If  the  public  l)elieves — and  there  is  a  thorough 
conviction  in  the  minds  of  the  public  on  that  question — that  not 
only  hundreds,  but  thousands  of  rates  mav  be  too  low,  made  in  the 
struggle  for  business,  on  the  other  hancl,  the  railroads  have,  in 
order  to  compensate  themselves,  made  thousands  of  rates  too  high. 
Now,  the  puolic  wants  the  rate  reduced.  The  railroad  will  not 
reduce  it.  Who  is  going  to  settle  that  question?  The  railroad  wili 
not  reduce  the  rate,  the  public  wants  it  reduced;  the  railroad  thinks 
it  is  about  high  enough,  the  public  thinks  it  is  too  high.  Who  is 
going  to  settle  that  question? 

Mr.  Bird.  We  have  the  courts,  and  the  courts  would  settle  it. 

Mr.  Lamar.  Take,  for  instance,  cantaloupes  and  watermelons,  straw- 
berries, and  other  fruits  shipped  from  my  State  in  large  quantities. 
Those  people  may  ship  by  virtue  of  being  buyers  from  the  middlcwan 
or  speculator.  Thousands  of  them  may  pool  together  in  carloads 
among  themselves.  They  think  the  carload  rate  is  entirely  too  high. 
The  railroad  says  it  is  not  excessive.  Who  is  going  to  settle  that 
question  ? 

Mr.  Bird.  The  court. 

Mr.  Lamar.  The  court? 

Mr.  Bird.  How  else  can  it  be  settled? 
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Mr.  Lamab.  You  mean  by  each  shipper  going  in  and  bringing  a 
suit? 

Mr.  BncD.  No;  not  necessaril}'  a  shipper;  anybody  that  is  in- 
terested. 

Mr.  Lamajl  a  suit  for  damages? 

Mr.  BiBD.  Yes;  anybody  that  may  be  injured. 

Mr.  Tmmab,  That  is  exactly  the  point;  that  is  what  the  people  do 
not  want  to  be  subjected  to.  They  object  to  interminable  suits  for 
damages,  individually  or  collectively.  They  want  to  give  to  the 
intermediaiy  body  the  power  to  fix  the  rate  in  this  fight  between  the 
railroads  and  the  people  as  to  whether  a  rate  is  reasonable  or  not. 
Nobody  wants  an  unreasonable  rate  imposed,  but  there  is  an  irre- 
pressible conflict  between  the  railroads  who  fix  rates  on  the  one  side, 
who  believe  them  to  be  fair,  and  the  public  on  the  other  side,  who 
believe  the  rates  to  be  excessive.  And  there  you  are.  And  if  this 
bodv  does  not  exist  you  will  have  suits  with  all  the  delays  incident 
to  them  and  trouble  in  solving  the  question.  I  am  speaking  on  the 
point  of  the  absolute  right  to  fix  a  rate  vesting  in  the  railroad  com- 

rLnies  or  the  public  through  an  intermediary  body  of  some  kind, 
appreciate  your  argument  from  your  standpoint,  that  it  is  too  vast, 
too  complex,  almost  too  disastrous  a  power,  you  might  say,  to  confide 
to  men  that  you  believe,  I  may  say  plainly,  to  be  incompetent  to  do 
the  business. 

Mr.  Makk.  May  I  ask  you  one  or  two  questions  in  reference  to  the 
subject  of  differentials,  as  a  practical  railroad  man  ? 

There  are  several  or  a  number  of  roads  carrying  grain,  say,  between 
Chicago  and  New  York  and  other  Atlantic  ports.  Between  Chicago 
and  New  York  there  are  several  roads  that  I  think  they  call  direct 
roads,  or  some  term  of  that  sort ;  and  other  roads  that  run  in  a  more 
roundabout  way.  The  roundabout  roads  get  a  differential,  I  under- 
stand? 

Mr.  Bird.  So  called. 

Mr.  Mann.  That  is,  they  are  permitted  to  carry  grain  for  a  little 
Jess  price  than  the  direct  roads  ? 

Mr.  BniD.  I  do  not  think  that  is  so  in  regard  to  the  carrying  of 
?rain;  there  is  a  difference  in  passenger  rates.  I  think  there  is  a 
difference  in  the  merchandise  rates. 

Mr.  Mann.  Yes.  I  suppose,  as  a  matter  of  railroading,  it  costs  less 
to  carry  the  freight  on  the  direct  road  than  it  does  on  the  roundabout 
road! 

Mr.  Bnm.  Possibly  not;  it  depends  on  the  circumstances.  But  as  a 
general  proposition,  certainly  it  does  cost  less  for  the  shorter  haul. 
But  there  may  be  conditions  which  make  it  profitable  for  the  longer 
road  to  carry  it  for  a  little  less. 

Mr.  Mann.  The  roundabout  road  carries  it  for  less? 

Mr.  BnuD.  Yes. 

Mr.  Mann,  Have  not  the  public  a  right  to  say  that  that  freight 
shall  be  carried  in  'the  cheap^  manner  possible,  and  to  require  that 
«ie  rates  shall  be  made  on  tne  basis  of  the  cost  of  carrying  it  by  the 
n^ost  direct  road  ? 

.  Mr.  BiBD.  I  think  it  may  be  so.  I  want  to  avoid  confusion  of  terms 
wj  the  use  of  the  word  "  differential."  There  is  a  differential  between 
")e  same  points,  between  different  railroads,  to  the  effect  that  the  road 
Siting  inferior  service  is  authorized  to  charge  a  little  less.    But  the 
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broad  proposition  in  its  general  use  is  a  differential,  say,  between  St 
Louis  and  Chicago  and  Kansas  City  and  Chicago.  There  is  a  differ- 
ence against  St.  Louis  that  is  a  trade  differential. 

Mr.  Mann.  Take  the  roundabout  road.  It  carries  merchandise 
from  Chicago  to  New  York.  It  must  be  supposed  to  make  some 
profit  or  it  would  not  carry  the  merchandise.  Now,  if  it  can  afford 
to  carry  it  at  the  rate  it  does  carry  it,  ought  not  the  direct  road  be 
compelled  to  carry  it  at  a  less  rate  than  they  chare^e,  which  is  higher 
than  the  charge  demanded  by  the  roundabout  roaol 

Mr.  Bird.  I  hardly  think  so.  Assuming  that  the  rate  by  the 
direct  line  is  a  reasonable  rate  in  the  first  place^  the  circimistances 
may  be  such  as  to  justify  a  longer  road,  a  road  giving  inferior  serv- 
ice, in  performing  that  service  for  a  little  less  money,  oecause  of  this 
proposition:  that  there  is  nothing  so  disastrous  to  a  railroad  as  no 
tramc|  it  is  worse  than  having  traffic  at  low  rates.  The  making  of 
rates  is  not  an  exact  science.  There  is  not  a  tariff  in  the  United 
States,  according  to  my  best  belief,  that  has  been  made  on  any 
scientific  basis,  rfo  one  has  been  found  that  knows  enough  to  make 
such  a  tariff.  The  fact  is  that  rates  are  made  by  comparison,  com- 
promise, and  competition,  and  those  are  the  underlying  forces  that 
determine  what  the  rate  shall  be. 

Mr.  BuKKB.  What  effect  does  the  cost  of  service  have  upon  rates? 

Mr.  Bird.  I  do  not  think  that  anyone  can  make  a  tariff  with  sole 
reference  to  the  cost  of  service. 

Mr.  Mann.  You  speak  of  the  inferior  service  in  carrjring  by  the 
roundabout  road. 

Mr.  Bird.  Yes;  I  mean  the  longer  time  required. 

Mr.  Mann.  The  goods  get  there,  and  it  does  not  make  any  differ- 
ence, unless  the  man  wants  them  by  a  certain  time.  But  if  the 
roimdabout  roads  can  afford  to  carry  merchandise  for,  say,  70  cents 
a  hundred  from  Chicago  to  New  York,  why  should  the  direct  road, 
with  the  shorter  haul,  be  permitted  to  charge  75  cents  a  hundred? 

Mr.  Bird.  I  think  the  answer  must  be  qualified.  To  restate  it, 
if  the  higher  rate  over  the  short  line  is  reasonable  there  may  be 
circumstances,  and  often  are  circumstances,  that  justify  the  inferior 
route  in  hauling  the  same  traffic  for  a  little  less  money. 

Mr.  Stevens.  That  is,  to  instance  a  case,  the  Baltimore  and  Ohio 
Sailroad  is  a  roundabout  route,  but  hauls  an  immense  amount  of 
coal  west,  and  they  could  afford  to  haul  a  certain  class  of  freight 
cheaper  to  the  east  on  that  account  ? 

Mr.  Bird.  Yes,  sir;  they  could  afford  to  do  it  cheaper  on  that 
account.  I  know  of  a  case  where  limestone  of  high  quality  is  car- 
ried in  large  quantities  to  Pittsburg  at  a  very  low  rate.  Jfotwith- 
standing  the  rate  is  very  low,  it  is  profitable,  because  those  cars  are 
used,  primarily,  for  hauling  coal  to  tide  water,  and  if  they  do  not 
load  back  with  something  it  costs  nearly  as  much  to  carry  them 
empty  as  it  does  loaded. 

Mr.  Burke.  What  per  cent  of  business  is  handled  by  a  railroad 
company  where  the  rate  is  not  remunerative  ? 

Mr.  !6iRD.  I  do  not  know,  and  I  do  not  know  anybody  tJiat  does 
know. 

Mr.  Burke.  Is  it  not  a  fact  that  there  is  a  certain  per  cent  of  freight 
handled  by  a  railroad  company  at  a  loss? 
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Mr.  Bird.  I  think  I  know  some  rates  about  which  there  is  a  ques- 
tion. I  do  not  think  it  is  safe  to  say  that  there  is  a  large  per  cent  of 
traffic  hauled  at  less  than  cost. 

Mr.  BuRKK.  At  the  same  time  you  expect  to  meet  competition. 

Mr.  Mann.  May  I  ask  if  this  is  the  basis  upon  which  you  fix  freight 
tariffs,  or  many  freight  tariffs:  That  after  absorbing  your  natural 
leiritorial  freight  business- 

Mr.  Bird.  Local  business? 

Mr.  Mann.  Well,  your  natural  territorial  freight  business — that 
yon  then  propose  to  make  a  rate  upon  other  commodities  which  would 
not  naturally  go  over  your  road,  wherever  you  can  obtain  freight 
enough  to  more  than  pay  operating  expenses? 

Mr.  BisD.  I  think  there  was  a  time  when  that  was  a  dominating 
condition,  but  I  think  in  the  last  ten  or  twelve  years  it  has  been  fading 
away  and  there  is  less  of  it,  and  that  there  is  very  little  of  it  to-day. 
It  has  been  found  that  the  policy  works  both  ways,  and  it  is  disap- 
pearing. 

Mr.  Lamar.  One  more  question  and  I  will  not  interrupt  you  any 
more.  I  would  like  to  ask  for  my  own  information  as  to  liow  you 
make  rates,  the  principle  upon  which  you  make  them,  leaving  out  the 
questions  of  whether  a  particular  rate  is  just  or  unjust  or  the  trouble 
of  the  railro9^s  between  themselves ;  leaving  out  all  these  questions, 
is  not  one  of  the  basic  principles  of  rate  making  on  a  railroad,  with- 
out reference  to  any  particular  railroad,  based  on  the  relation  of  the 
rates  fixed  for  producing  earnings  to  the  capitalization  of  a  road; 
in  other  words,  will  rate  making  on  any  road  bear  a  direct  relation 
to  the  capitalization  of  the  road  ? 

Mr.  Bnu).  I  never  knew  a  case  in  forty  years'  experience.  I  have 
never  known  a  case  where  in  the  adjustment  of  rates  the  capitalization 
of  a  railroad  was  taken  into  account. 

Mr.  Lamar.  How  does  the  question  of  paying  a  profit  on  the  capital 

infested  enter  into  the  question  of  making  rates?     Suppose  a  railroad 

is  capitalized  at  $26,000  a  mile  and  another  railroad  at  $50,000  a  mile. 

I  would  not  put  a  dollar  in  a  railroad  unless  I  expected  a  dividend 
on  it. 

Mr.  Bird.  A  good  many  people  have. 

Mr.  Lamak.  If  that  be  true,  how  would  you  invest  except  on  the 
theory  that  the  rates  which  the  men  controlling  the  railroad  and 
operating  it  would  make  would  earn  a  dividend  on  the  stock  and 
interest  on  the  bonds  ? 

.  Mr.  Bird.  So  far  as  I  know  about  railroads  I  do  not  think  I  would 
invest  a  dollar  in  one.  I  do  not  think  it  is  a  good  investment,  as  a 
ml^    I  think  it  may  be  very  poor ;  it  may  not. 

Mr.  Lamar.  Some  good  business  men  have  invested  in  them  and 
•wilt  them. 

Mr.  Bird.  Building  them  is  another  proposition. 

Mr.  Kyle.  You  can  build  them  and  sell  them. 

Mr.  Lamar.  I  would  like  to  have  an  answer  on  that  question. 

Mr.  Bird.  I  will  endeavor  to  answer  it. 

Mr.  Lamar.  I  am  a  little  bit  surprised  at  that  if  that  be  true — ^that 
I   ^nefixing  of  rates  does  not  have  a  direct  relation  to  capitalization. 

Mr.  Bird.  I  do  not  think  it  has;  I  do  not  think  tnat  the  bonded 
?nd  the  stock  debt  of  a  railroad  was  ever  taken  into  account  in  mak- 
^S  up  a  tariff.    The  making  of  rates  is  not  a  science.    I  think  it 


280      PROPOSED   AMENDMENT   OF   INTERSTATE-COMMERCE   LAW. 

can  not  be  stated  fairer  than  as  I  have  stated  it — that  it  is  a  matter 
of  comparison,  compromise,  and  competition.  I  know  railroads  hun- 
dreds of  miles  in  extent  where  there  are  innumerable  local  stations, 
and  yet  where  there  is  no  strictly  local  traffic.  There  is  always  some 
other  element  than  cost  which  fixes  the  rate. 

Freight  is  classified  in  10  classes,  from  1  to  5  and  from  A  to  E,  and 
besides  that  there  are  a  number  of  tariffs  which  are  known  as  com- 
modity tariffs.  They  are  grain,  coal,  lumber,  live  stock,  and  ore,  etc. 
AH  freight  has  to  be  covered  somewhere  in  that  wide  range  of  classifi- 
cation. Now,  there  is  not  a  man  alive  that  can  tell  what  freight  a 
particular  class  will  furnish,  how  much  a  class  will  furnish,  and  you 
can  not  fix  a  rate  on  any  ona  article  knowing  what  revenue  it  will 
furnish. 

Mr.  Lamar.  The  reason  I  asked  this  question  is  that  when  I  was 
with  the  attomev-general  in  my  State  there  was  considerable  litiga- 
tion with  the  railroads,  and  the  question  came  up,  at  least  ultimately, 
as  it  seems  to  me  it  will  always  come  up  when  rates  are  diallenged,  as 
to  whether  the  roads  should  not  be  permitted  to  earn  compensation 
upon  their  service  rendered  or  money  invested,  some  fonn  of  ultimate 
property  rights ;  and  in  my  State  it  has  been  determined  time  and 
time  again,  the  question  has  been  settled,  and  the  railroads  have 
raised  flie  question  directly,  not  only  while  I  was  there,  but  since  my 
going  out,  the  question  has  been  raised  with  my  successors  in  office, 
as  to  reasonable  compensation  on  the  capital  invested.  That  is  about 
the  ultimate  question.  So  I  ask  that  with  the  view  to  the  national 
effect  of  challenging  the  rates  on  all  the  trunk  lines  of  the  country. 
Is  not  that  question  of  capitalization  at  least  one  of  the  basic  princi- 
ples? I  ask  that  because  I  state  frankly  in  our  State  when  they  come 
to  tax  the  railroads  we  find  they  are  worth  $6,000  or  $7,000  a  mile  and 
they  are  capitalized  at  $40,000  or  $50,000  or  $60,000  a  mile.  I  had 
not  quite  reached  that  question  when  I  was  there,  out  we  were  coming 
to  it. 

Mr.  Bird.  Take  a  railroad  capitalized  at  $100,000,  say,  and  it  is 
entitled  to  a  fair  return  on  that  money  if  it  is  rightly  located.  Now, 
how  are  they  going  to  get  any  tariff  rate  that  will  produce  approxi- 
mately that  profits  The  revenue  is  derived  from  thousands  of  items 
in  the  classification.  It  is  a  mere  matter  of  judgment  what  relation 
the  tariff  on  one  class  should  bear  to  the  tariff  on  another  class.  It 
is  unknown  what  relation  fifth-class  freight  bears  to  the  total  freight 
of  the  railroad  or  any  other  class  bears  to  the  total  freight  of  the  rail- 
road. It  is  a  matter  of  evolution,  of  continued  experiment,  but 
underlying  it  all  in  fixing  the  rate  on  any  classes  of  freight  there  is 
a  controlling  power  of  competition  somewhere,  somehow,  and  I  have 
never  yet  in  my  forty  years'  experience  been  able  to  make  a  tariff 
with  any  reference  to  what  the  service  was  worth. 

Mr.  Richardson.  Right  there  in  that  connection,  is  it  not  com- 
monly accepted  and  understood  that  if  the  Interstate  Commerce  Com- 
mission undertakes  to  fix  what  is  called  the  reasonable  rate,  is  it  not 
based  on  an  examination  of  what  the  railroad  cost,  its  buildings,  its 
expenditures  for  all  of  its  betterments,  and  all  of  its  equipment,  and 
not  only  that,  but  its  bonds,  too? 

If  the  Interstate  Commerce  Commission  did  not  take  all  those 
things  into  consideration  in  fixing  what  it  tenned  a  reasonable  rate, 
could  not  the  courts  hold,  would  not  the  superior  courts  hold,  and 
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would  it  not  be  their  duty  to  hold,  that  that  was  not  a  just,  fair  rate, 
because  they  were  entitled  to  a  fair  profit  on  the  consideraion  of  all 
those  things? 

Mr.  BiKD.  I  think  so.    I  am  not  a  lawyer  and  can  not  pass  very 
intelligently  on  these  subjects.    But  I  want  to  put  the  question  in  a 
little  (ufferent  way,  if  I  may  explain. 
Mr.  RiGHAKDSON.  Certainly. 

Air.  Bird.  The  court  may  hold  that  the  railroad  is  earning  more 
than  it  is  entitled  to.  The  Commission  may  hold  in  the  consideration 
of  a  particular  rate  on  a  class  of  articles  the  fact  that  because  the  rail- 
road is  earning  more  than  it  ought  to  that  the  rate  on  a  particular 
article  is  excessive,  but  that  does  not  give  any  light  on  that  one  sub- 
ject* If  you  are  investigating  the  rate  on  groceries,  on  sugar,  the 
fact  that  the  defendant  railroad  is  earning  more  than  it  ought  to  earn 
or  less  than  it  ought  to  earn  affords  not  one  ray  of  light  upon  the  rea- 
sonableness of  that  one  rate,  because  the  charge  for  transportation 
\s  spread  out  upon  all  the  articles  that  are  transported,  it  is  distrib- 
uted, and  there  are  varying  rates  for  each  class  of  freight.  Now, 
what  proportion  is  properly  chargeable  to  sugar? 

Mr.  Richardson.  That  gets  back  to  the  question  of  reasonable  rates 
fixed  upon  the  cost  of  transportation  to  the  railroads. 

Mr.  BiKD.  But  what  freights?  It  is  very  difficult  to  determine 
that  because  a  railroad  is  earning  more  than  it  should  that  the  rate 
on  beeswax  is  too  high,  or  because  the  railroad  is  not  earning  enough 
that  the  rate  on  dry  goods  is  too  low.  It  is  the  whole  traffic  upon 
which  the  transportation  charge  is  levied  by  the  railroads  of  the  coun- 
try in  the  adjustment  of  its  tariffs  and  classifications. 

ilr.  Town  SEND.  I  would  like  to  ask  you  one  or  two  questions  in 
regard  to  the  testimony  you  have  given.  Do  you  claim  that  there 
are  any  unjust  classifications  in  existence  now? 

Mr.  BiBD.  No,  sir;  I  make  no  claims;  but  I  must  admit  that  there 
ftre  a  great  many  claims  that  there  are  unjust  classifications. 

Mr.  TowNSEND.  But  what  is  your  opinion  about  that,  whether  there 
are  any? 

Mr.  BiBD.  I  know  some  cases  which  I  would  adjust  in  a  different 
manner  if  I  had  the  power. 

Mr.  TowNSEND.  The  railroads  themselves  have  recognized  that 
there  are  unjust  differentials  existing? 

Mr.  Bird.  I  think  they  may  admit  that  there  are  unwise  differen- 
tials. 
Mr.  Stevens.  You  might  be  wrong  in  your  decision? 
Mr.  Bird.  Precisely. 

Mr.  Stevens.  Or  any  other  man  might  be? 
Mr.  Bird.  Probablv;  it  is  a  matter  of  judgment. 
Mr.  TowNSEND.  Now,  if  there  are  any  unjust  differentials  ought 
not  that  to  be  included  in  the  powers  given  to  the  Conunission  ? 
Mr.  Bird.  That  is  the  whole  thing. 

Mr.  TowNSEND.  Will  you  just  answer  me  what  your  opinion  is? 
Do  you  think,  if  there  are  any  unjust  differentials,  mat  the  Ck)mmis- 
sion  oufht  to  have  power  to  regulate  differentials? 

Mr.  Bird.  I  have  not  expressed  my  opinion  on  that  subject,  but  I 
want  to  say  this :  The  thing  I  am  trying  to  get  you  to  consider  is 
what  power  you  should  give  to  the  Commission,  if  you  give  them  that 
power — ^I  do  not  deny  or  admit — I  only  want  to  point  out  the  prac- 
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tical  difficulties  which  are  confronting  you.  If  you  do  admit  that 
there  are  unjust  differentials  you  must  give  somebody  the  power  to 
fix  them,  and  vou  can  not  give  them  that  power  unless  you  give  them 

Sower  over  all  rates,  a  power  to  advance  the  lower  rat^  as  well  as  to 
epress  the  higher  rates. 

Mr.  TowNSEND.  Now,  is  it  a  fact  that  the  railroads  themselves  have 
been  unable  to  settle  that  question  of  unjust  differentials? 

Mr.  Bird.  Because  you  gentlemen  inVour  wisdom  have  said :  ^^  If 
you  do  you  shall  go  to  jail.      Why?    Tnere  is  a  penaltv  attached. 

Mr.  TowNSEND.  You  do  not  denv  but  what  the  railroads  of  this 
countrv  do  make  combinations,  notwithstanding  the  fact  that  they 
are  liable  to  so  to  jail  ? 

Mr.  Bird.  "  The  railroads  "  is  a  very  broad  term. 

Mr.  TowNSEXD.  To  your  knowledge? 

Mr.  Bird.  I  think  tfiey  must.  I  tnink  if  not  there  would  be  more 
or  less  rate  anarchy  all  over  the  country. 

Mr.  TowNSEND.  I  want  to  ask  you  a  question  that  I  have  asked 
several  other  experts  here.  Is  it  a  fact  that  the  differentials  exist- 
ing between  the  ports  of  New  York,  Baltimore,  Philadelphia,  and 
Boston  is  a  matter  that  the  railroads  have  been  unable  to  settle 
among  themselves  and  have  voluntarily  submitted  to  the  Interstate 
Commerce  Commission  with  an  agreement  to  abide  by  the  decision 
of  the  Commission? 

Mr.  Bird.  I  believe  that  to  be  so. 

Mr.  TowNSBND.  And  is  it  not  a  fact  that  this  Commission  is  em- 
powered under  these  bills  to  obtain  all  the  information  that,  you 
know? 

Mr.  Bird.  Yes. 

Mr.  TowNSEND.  And  this  Commission  is  supposed  to  be  on  impar- 
tial bodv  ? 

Mr.  Bird.  Yes. 

Mr.  TowNBEKD.  Now;  would  it  not  be  safe  to  intrust  these  interests 
to  a  commission  having  as  much  knowledge  as  you  have,  an  impar- 
tial commission,  as  it  would  be  to  trust  the  people's  rights  entirely 
with  the  railroads? 

Mr.  Bird.  That  may  be  so ;  I  do  not  deny  it. 

Mr.  TowNSBND.  Now,  do  you  know  of  any  article  that  is  carried 
at  a  loss? 

Mr.  Bird.  No,  sir ;  no  more  than  I  know  of  any  article  thart  is  car- 
ried at  a  profit. 

Mr.  TowNSEND.  Yes;  you  can  not  tell  that? 

Mr.  Bird.  No. 

Mr.  TowNSEND.  So  that  if  you  are  carrying  or  transporting  any 
product  over  your  road  it  will  be  impossible  for  you  to  tell  whether 
you  are  carrying  that  at  a  loss  or  pront? 
^  Mr.  Bird/You  can  arrive  at  a  very  close  approximation. 

Mr.  TowNBEND.  Could  not  the  Commission  do  the  same  thing? 

Mr.  Bird.  If  there  were  hours  enough  in  the  day  and  days  enough 
in  the  year. 

Mr.  TowNSEND.  There  are  as  many  hours  for  them  as  there  are 
fbr  the  railroads? 

Mr.  Bird.  Oh,  no.  Railroads  are  operating  in  diversified  parts 
of  the  country — all  over  the  country — independent  of  each  other, 
working  out  this  question ;  they  cover  it  all. 
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Mr.  TowNSEND.  You  spoke  something  about  the  courts.  Do  jrou 
liclieve  that  there  should  be  a  separate  court  established  to  determine 
these  questions? 

Mr.  BiBD.  I  hope  you  will  excuse  me  from  answering  any  questions 
of  a  legal  character. 

Mr.  TowNSEND.  All  right. 

)Ir.  fiicHARDSOK.  I  have  not  heard  all  of  your  statement,  but  ri^ht^ 
here,  if  you  are  willing  to  give  it,  I  would  like  to  have  your  opinion 
a^  to  whether  any  legi^ation  at  all  is  needed  on  the  subiect  of  regulat- 
ing railroads  by  the  Government  or  aay  further  legislation  than  we 
already  have. 

Mf .  Bird.  I  do  not  believe  there  is. 

Mr.  BicHARDSON.  You  have  read  this,  have  you  notf 

Tbe  GoTemmeDt  mast  In  Increasing  degree  supervise  and  regulate  the  work- 
fass  of  the  railroads  engaged  in  interstate  commerce ;  and  such  increased  super- 
vision Is  the  only  altemative  to  an  increase  of  the  present  evils  on  the  one  hand 
or  a  sUU  more  radical  policy  on  the  other.  In  my  judgment  the  most  important 
legisiatiTe  act  now  needed  as  regards  the  regulation  of  corporations  is  this  act 
to  ooDfer  on  the  Interstate  Commerce  Commission  the  power  to  revise  rates  and 
»{nilaUons,  the  revised  rate  to  at  once  go  into  effect  and  to  stay  in  effect  unless 
md  antil  the  court  of  review  Reverses  it 

That  is  the  President  of  the  United  States.  You  do  not  agree  with 
him  on  that  ? 

ilr.  BiBD.  I  do  not  in  detail 

Mr.  Stevens.  I  would  like  to  ask  one  question.  You  stated  that  you 
had  no  particular  scheme  in  planning  a  system  of  rates.  Do  you  have 
precedents?  That  is  to  say,  because  a  certain  rate  was  made  at  a  cer- 
tain time  is  that  a  precedent  in  the  sense  that  a  precedent  is  estab- 
lished by  the  ruling  of  a  court;  is  that  a  precedent  for  making  other 
rates? 

Mr.  BiBD.  I  do  not  know  that  I  have  your  question  precisely  in 
my  mind. 

Mr.  Stevens.  You  understand  that  courts  very  often  in  citing  cases 
establish  precedents? 

Mr.  Bird.  Yes. 

^Ir.  Stevens.  Do  you  have  that  in  mind  at  all  in  making  your 
rates  or  changing  your  rates  ? 

Mr.  BiBD.  We  must  be  governed  more  or  less  by  precedent;  but 
precedent  is  a  verv  dangerous  thing  unless  all  the  circumstances  and 
oonditions  which  lead  to  it  are  duly  considered. 

Mr.  Stevens.  It  always  is,  of  course. 

Mr.  Bird.  And  the  trouble  is  railroads  have  been  making  prece- 
dents in  that  way  which  have  been  accepted  by  the  courts  and  com- 
niissions  as  ones  which  afford  a  fair  standard,  whereas  thev  may  be 
^ceedingly  unfair;  the  conditions  may  have  changed.  As  I  said 
l^fore,  a  rate  on  lumber  from  Texas  to  Chicago  may  be  reasonable, 
^^7  be  perfectly  fair,  if  there  is  a  compensating  tonnage  south  boynd ; 
^nd  if  tnat  south-bound  tonnage  disappears,  then  the  rate  which  has 
^n  established  and  has  been  made  to  appear  as  a  precedent  would 
?ot  longer  be  a  fair  precedent  and  it  would  not  be  fair  to  judge  by  it; 
It  would  not  be  a  fair  standard  any  longer. 
I  Mr.  Mann.  The  Interstate  Commerce  Commission  reports  that  in 
4e  year  ending  November  30  last  there  were  over  162,000  new  tariff 
^^ulee  filed  with  tibat  Commission,  most  of  which,  as  they  in- 
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formed  mc,  contained  changes  in  tariff  rates.  From  your  own  expe- 
rience can  you  say  in  your  case  what  proportion  of  those  have  been 
made  on  the  initiative  of  the  railroad  and  what  proportion  have  been 
made  at  the  request  or  suggestion  or  comphiint  of  communities  or 
shippei's? 

Mr.  Uiiu>.  I  have  not  been  actively  engaged  up  to  within  the  last 
year  and  a  half  or  three-fourths  in  establishing  tariffs  or  chan^ng 
them  and  have  not  been  in  touch  with  them  all  ol  the  time.  I  believe 
that  in  most  cases,  a  large  percentage  of  the  cases,  it  has  been  on  pub- 
lic demand.  I  think,  in  the  very  nature  of  the  case,  it  may  be  taken 
for  granted  that  a  change  of  rate  has  been  made  to  meet  some  local 
demand. 

Mr.  Stevens.  Could  j^ou  ffive  any  estimate  as  to  the  proportion  of 
traffic  on  your  line  or  the  r^'orthwestem  Railroad  whicfi  moves  on 
commodity  rates  and  what  proportion  moves  on  class  rates? 

Mr.  Biro.  You  must  understand  that  there  is  a  commodity  tariff 
and  a  commodity  rate.  The  conunodity  tariff  is  the  grain  tariff, 
which  is  fixed,  and  so  with  live  stock  and  lumber  and  coal,  and  so  on. 
'i1)ev  are  all  commodity  tariffs.  The  rate  that  is  made  for  some  par- 
ticular purpose,  to  meet  some  necessity,  is  called  a  commodity  rate.  I 
could  not  begin  to  tell  you  what  percentage  is  moved  on  commodity 
rates,  but  it  is  not  a  very  large  percentage.    It  can  not  be. 

Mr.  Mann.  It  is  the  commodity  tariffs  I  have  in  mind. 

Mr.  Bird.  A  commodity  tariffshould  be  regarded  as  in  no  respect 
different  from  a  tariff,  because  the  tariff  usually  prescribes  rates  on 
freight  in  classes  1  to  6  and  A  to  E,  and  on  the  other  side  of  the  page, 
facing  it,  is  the  rate  on  grain  and  lime,  lumber,  coal,  iron,  and  live 
stock,  and  so  on. 

Mr.  Ryan.  Carload  lots  or  more? 

Mr.  Bird.  Yes.  In  the  classification  from  5  to  E  they  are  carload 
lots;  less  than  carload  lots,  from  1  to  4,  inclusive.  The  conunodity 
tariff  is  one  thing  and  the  commodity  rate  is  quite  another  thin^,  and 
when  one  says  the  commodity  tariff  is  quite  a  large  percentage  that  is 
true,  but  it  conveys  a  wrong  impresion.  The  commodity  rate  from 
Chicago  to  Rockford  on  raw  material  for  manufacturing  purposes  is 
a  commodity  rate. 

The  Chairman.  Our  time  is  up. 

Mr.  Bird.  I  thank  you,  Mr.  Chairman  and  gentlemen  of  the  com- 
mittee. 

Thereupon,  at  12  o'clock,  the  committee  adjourned  until  to-morrow, 
Tuesday,  January  24, 1905,  at  10.30  o'clock  a.  m. 


Tuesday,  January ,21^^  1905, 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  P.  Hep- 
burn in  the  chair. 

STATEMENT  OF  ME.  A.  C.  BIED— Continued. 

The  Chairman.  You  began  on  the  explanation,  or  at  least  I 
thought  you  did,  of  why  a  railway  company  would  accept  a  rate  or 
establish  a  rate  that  was  not  a  remunerative  rate.  I  wish  you  would 
explain  why  that  might  be. 
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Mr.  Bird.  A  rate  may  be  so  low  that  it  will  not  contribute  fairlj' 
to  the  general  expenses  of  the  company.  It  may  be  so  low  that  if 
appliecl  as  a  basic  rate  the  whole  traffic  would  be  unremunerative, 
but  at  the  same  time  it  might  be  big  enough  to  more  than  pay  the 
actual  cost  incident  to  its  own  transportation,  and  thus  contribute 
something  toward  the  general  expenses  of  the  company.  It  has 
been  held  frequently,  I  think  first  oy  Judge  Cooley  when  chairman 
of  the  CJonmussion,  that  that  was  a  correct  view  of  the  subject.  I 
can  not  state  cases  in  detail,  but  I  am  (][uite  certain  the  same  opinion 
has  been  announced  by  some  of  the  judges  of  the  United  States 
courts.  I  am  not  sure  on  that  point.  It  is  a  fact  that  the  railway 
companies  have  proceeded  on  that  theory,  more  in  the  past  than 
recently,  and  for  this  reason:  Kates  made  under  such  circumstances 
have  been  taken  and  have  been  regarded  by  the  State  and  interstate 
commissions  as  a  voluntary  act,  and  therefore  a  just  criterion  as  to 
their  reasonableness  and  iFairness,  and  such  rates  have  been  used 
often  for  the  purpose  of  making  other  rates,  and  the  practice, 
although  it  continues  to  such  extent,  is  not  as  general  as  it  was, 
because  it  is  considered  hazardous  to  do  so.  There  was  one  limita- 
tion that  I  should  have  put  upon  that.  The  opinion  among  trans- 
portation men  has  been  that  if  the  rate  paid  more  than  the  actual 
cost  incident  to  its  own  transportation,  and  did  not  unfavorably 
affect  other  rates,  then  such  low  rate  might  profitably  be  made. 

Mr.  BiCHAKDSoN.  Did  I  not  understand  you  to  say  the  other  day 
that  the  common  popular  idea  that  a  railroad  ever  made  low  rates 
was  a  fallacy? 

Mr.  Bird.  What  is  that? 

Mr.  Richardson.  Did  not  we  understand  you  the  other  day,  in 
answer  to  Mr.  I^amar,  to  state  that  the  popular  idea  that  a  railway 
ever  established  low  rates  for  a  certain  purpose  was  a  great  fallacy? 
You  used  that  language,  did  you  not? 

Mr.  Bird.  I  do  not  recollect  that  exact  language.  I  do  not  get 
the  connection  in  my  mind  as  to  what  was  being  discussed. 

Mr.  Richardson.  In  answer  to  a  question  by  Mr.  Lamar,  who  was 
sitting  just  to  your  right,  as  to  whether,  when  a  railroad  made  a  low 
rate,  it  did  not  make  it  sometimes  for  the  purpose  of  discrimination, 
you  answered  that. 

Mr.  Bird.  I  think  that  answer  might  be  in  the  negative.  I  do  not 
know  any  case  where  rates  have  been  made  low  deliberately  and  pur- 
posely for  the  purpose  of  discrimination.    I  do  not  recall  any. 

Mr.  Richardson.  I  do  not  recall  it  distinctly  myself.  I  was  ask- 
ing you  for  information. 

Mr.  Bird.  I  do  not  recall  any  place  where  the  railroads  made  a  low 
rate  purposely  and  deliberately  for  the  purpose  of  creating  a  dis- 
crimmation^  but  I  think  they  have  made  rates  low,  as  I  have  de- 
scribed, which  may  have  been  considered  by  othei-s  as  having  been 
made  for  the  purpose  of  discrimination. 

The  Chairman.  Is  it  not  true  that  the  revenues  of  a  railroad  com- 
pany are  applied  to  four  purposes,  the  payment  of  what  you  call  fixed 
charges,  the  payment  of  maintenance  of  track  and  equipment,  the  cost 
of  the  movement  of  freight,  and  the  payment  of  dividends? 

Mr.  Bird.  Yes,  sir. 

The  Chairman.  Do  you  not  often  speak  of  and  treat  almost  as 
though  they  were  separate  those  four  funds? 
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Mr.  Bird.  I  am  not  an  expert  in  railway  accounting,  but  I  know 
enough  by  induction  to  know  that  the  expenditures  of  a  company  arc 
classified  by  the  auditors  under  ceilain  heads,  such  as  payment  of 
interest,  and  so  forth. 

The  Chairman.  Is  it  not  true,  then,  that  a  rate  which  would  make 
its  contribution  to  two  of  those  purposes,  say  maintenance  and  move- 
ment of  freight,  might  be  desired,  wnile  it  would  not  contribute  at  all, 
or  contribute  its  share,  to  fixed  charges  or  to  dividends? 

Mr.  Bird.  It  is  true.  It  might  be  narrowed  closer  than  thai.  ^  It 
might  contribute  to  only  one,  such  as  the  cost  of  transportation. 
That  is  one  of  the  general  heads  of  the  expense  account  It  mi<rht 
contribute  more  than  its  share  to  that  item  simply,  but  nothing  to  the 
other  three  general  heads. 

The  Chairman.  By  '^  cost  of  transportation  "  you  mean  those  ex- 
penses that  are  appropriated  to  the  movement  of  trains? 

Mr.  Bird.  Yes,  sir. 

Mr.  TowNSEND.  Is  it  not  true,  also,  that  you  keep,  or  should  keep, 
another  account  as  well,  namely,  betterments,  or  whatever  you  choose 
to  call  it? 

Mr.  Bird.  I  only  have  the  most  general  knowledge  of  railroad 
accounting.  I  know,  as  I  have  said,  by  hearsay  and  by  being  in 
constant  touch  with  the  general  affairs,  that  these  accounte  are  kept, 
and  they  are  distributed  primarily  under  three  or  four  heads,  per- 
haps, and  then  redistributed  under  branches  of  each  general  head — 
maintenance  and  betterment,  and  all  that  sort  of  thing;  and  those 
accounts  are  all  kept  very  carefully,  and  there  are  reports  made 
under  each  to  the  Interstate  Commerce  Commission,  and  just  how 
they  are  classified,  and  so  forth.  I  think  they  are  spread  very  fully 
ana  explicitly  on  the  records  that  are  sent  down  to  the  Interstat^e 
Commerce  Commission. 

Mr.  TowNSEND.  According  to  your  testimony  yesterday — and  I 
believe  it  has  been  the  testimony  of  others — ^you  do  not  know  exactly 
how  to  go  to  work  to  fix  a  particular  rate,  not  knowing  what  it  costs 
to  move  that  particular  product  itself,  so  that  at  the  end  of  the  year, 
or  at  the  dividend  period,  whatever  time  that  is,  you  look  over  and 
determine  whether  you  have  made  any  money  or  not,  and  you  deter- 
mine by  that  w^hether  your  rates  are  sufficient  or  not? 

Mr.  Bird.  Whether  the  rates  in  the  aggregate  are  sufficient. 

Mr.  TowNSEND.  Whether  in  the  aggregate  they  are  sufficient  or 
not.  Now,  if  it  is  true  that  you  have  been  carrying  at  a  loss  and 
you  have  had  a  rate  that  is  lower  than  it  ought  to  have  been,  but  you 
still  have  made  money,  is  it  not  true  that  you  have  had  some  products 
that  you  have  carried  in  excess  of  a  reasonable  rate? 

Mr.  Bird.  It  does  not  necessarily  follow.  It  would  depend  largely 
on  the  final  result.  If  the  final  result  showed  that  Jbhe  property  iiad 
earned  more  than  its  value  entitled  it  to,  I  think  in. that  case  your 
proposition  would  hold  good. 

I  ask,  Mr.  Chairman,  to  correct  one  statement  in  what  I  said  yes- 
terday. Mr.  Richardson  asked  me  a  question  and  Bead  from  a  paper 
a  certain  extract  from  the  message  of  the  President,  aqd  asked  me  if 
I  disagreed  with  him.  I  answered  simply  in  the  affirmative  that  I 
did.     I  want  to  amend  that  by  adding  the  words  "  in  some  detail." 

The  Chairman.  Very  well. 
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8TATBHEST  OF  IIE.  8.  E.  COWAH. 

Mr.  Cowan.  I  appreciate  the  position  of  the  committee  in  respect 
to  time,  Mr.  Chairmany  and  if  you  will  give  me  forty  minutes  I  will 
get  as  far  as  I  can  in  the  presentation  of  the  arc^ments  and  facts 
which  I  wish  to  produce  beiore  the  committee,  and  then  if  there  are 
nill  further  facts  I  want  to  lay  before  you  I  will  call  the  attention 
of  the  committee  to  it. 

The  Chaibman.  With  the  niunber  of  gentlemen  who  are  here  this 
mominfir  to  be  heard,  we  can  give  you  only  thirty  minutes,  I  am  afraid. 
Mr.  Cowan.  I  think,  considering  the  great  importance  of  the 
interests  I  represent,  and  the  great  amount  of  freight  which  they 
hive  to  pay,  1  ought  to  have  more  time,  but  I  accede  to  the  commit- 
tee's desire. 

I  understood  that  it  woidd  be  necessary  for  the  committee  to  limit 
the  time  of  the  witnesses,  not  that  they  desired  to  prejudice  anyone 
at  all,  but  because  time  is  important.  I  therefore  nave  prepared  a 
statement  which  goes  into  the  matter  somewhat  in  detail,  but  not 
more  so  than  ought  to  be  done  to  present  to  you  what  ought  to  be 
known  to  every  member  of  this  committee.  I  beg  the  attention  of 
the  committee  for  the  purpose  of  calling  attention  to  the  matters 
which  I  have  stated  at  length  and  more  in  detail  in  this  paper  than 
I  can  state  them  here  this  morning,  and  I  make  the  request  that  this 
may  be  printed  as  my  statement  on  these  subjects;  ana  when  I  have 
finished  I  will  hold  myself  ready  to  answer  any  questions  Hiat  any 
gentl^fian  desires  to  ask,  if  the  time  is  given  to  do  so. 

I  quite  agree  with  Mr.  Bird  and  a  number  of  these  railroad  gentle- 
men, that  you  have  before  you  a  very  important  question.    I  have 
had  some  experience  in  this  matter.    Not  in  the  way  of  bragging 
about  it,  but  in  the  way  of  stating  a  fact,  I  will  say  that  the  Cattle 
Raiser's  Association  ot  Texas,  which  I  represent,  engaged  in  tiie 
business  of  undertaking  to  bring  before  tne  Interstate  Commerce 
I  Commission,  and  to  have  determined,  the  question  as  to  whether  or 
not  the  terminal  charge  of  $2  a  car  at  Chicago,  put  into  effect  by  an 
agreement  on  the  part  of  the  railroads  in  1894,  was  a  reasonable 
cnarge.    The  cattle  producers  and  shippers  in  every  Western  State, 
j  including  all  of  the  otates  in  which  that  business  is  carried  on  in  the 
I  festem  part  of  the  country,  west  of  the  Chicago  meridian,  were 
I  interestea  to  the  extent  that  there  have  simply  been  added  $2  a  car 
I  above  a  long  prevailing  rate  for  the  delivery  of  their  live  stock  at 
I  Chicago,  and  some  millions  of  dollars  have  been  paid  out  on  that 
I  charge. 

The  Cattle  Raisers'  Association  of  Texas  undertook  a  prosecution 
i  ^f  a  case  before  the  Commission  in  1896.  I  have  had  to  do  with  that 
'  subject  since  that  date  and  have  carried  the  case  through  the  Com- 
I  nussion,  through  all  of  the  courts,  and  then  back  to  the  Commission 
I  "gain.  It  has  been  tried ;  the  testimony  has  been  completed  and  is 
I  DOW  ready  to  be  briefed  to  be  submitted  to  the  Commission  for  deci- 
3<Mi.  At  the  same  time  I  have  represented  the  Chicago  Live  Stock 
Exchange  in  a  case  before  the  Commission  involving  the  right  of  the 
^ilroacE  to  charge  the  shippers  a  higher  or  greater  rate  for  the  trans- 
portation of  catUe  than  tney  charge  the  packing  houses  on  the  Mis- 
sowi  River  for  a  longer  distance.    That  case  was  decided  a  few  days 
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ago,  and  it  was  held  that  such  a  discrimination  was  unjust  and  unlaw- 
ful and  that  the  shippers  are  entitled  to  a  rate  of  18^  cents  a  hundre<] 
pounds  for  the  shipment  of  cattle  to  Chicago  if  the  packers  are  enti- 
tled to  18i  cents  per  hundred  pounds  for  the  dressed  product.  The 
decision  was  manifestly  just  and  ought  to  be  enforced. 

The  Cattle  Raisers'  Association  of  Texas  have  deemed  themselves 
injured  by  the  action  of  the  railways  in  advancing  the  rates,  and  last 
February  they  filed  a  case  before  the  Commission,  and  that  has  in- 
volved all  of  the  southwestern  rates  and  all  of  the  rates  from  the 
southwestern  territory  to  the  northern  ranges,  and  therefore  the  cattle- 
man in  everv  State  west  of  the  Missouri  River  is  vitally  interested  in 
that  case.  It  was  filed  in  February,  and  the  greatest  expedition  has 
been  practiced  in  the  taking  of  the  testimony,  and  all  the  evidence  is 
completed  and  ready  to  be  submitted  to  the  Commission.  Several 
hearings  were  held,  at  Fort  Worth,  Denver,  at  Chicago,  and  at  St-- 
Louis.  Twenty  thousand  pa^es  of  evidence  have  been  taken,  and  that 
evidence  is  now  on  file  with  the  Commission,  and  it  has  taken  not  only 
days,  but  weeks,  to  hear  that  testimony  in  a  case  that  involves  annu- 
ally an  expenditure  for  advance  in  rates  alone  of  $3,000,000  for  the 
cattle  interests  situated  south  of  the  north  line  of  South  t)akota  and 
east  of  a  common  point  in  the  State  of  Colorado — ^not  $3,000,000  at 
one  time,  but  $3,000,000  for  each  year. 

Now,  the  question  is,  when  we  have  challenged  these  advances,  if 
the  Commission  shall  find  that  they  are  not  justified,  shall  that  order 
be  put  into  effect  or  shall  we  continue  to  pay  what  a  body  appointed 
by  the  law  has  said  is  an  unjust  and  an  unreasonable  rate?  The 
great  danger  which  confronts  this  committee  is  in  speedily  undertake 
mg  to  maKe  a  law  without  an  efficient  understanding  of  the  present 
law  and  its  operation  and  effect  and  the  practice  under  it.  When  I 
say  that  it  is  a  grave  danger  I  speak  deliberatelv,  and  I  hope  that  the 
committee  will  consider  that  it  is  a  matter  or  great  importance  to 
determine  what  rights  the  present  law  gives  and  what  remedy  the 
present  law  gives.  * 

I  will  not  be  able  in  the  time  that  I  have  to  follow  the  consecutive 
order  in  which  I  have  these  things  arranged  here  and  state  them  sec- 
tion by  section  so  as  to  say  all  that  I  wish  to  say,  but  I  desire  to  call 
attention  to  the  things  which  occur  to  me  within  tlie  time  that  I  have. 

There  is  no  basis  for  making  a  rate.  That  seems  strange  to  the 
laity.  It  seems  strange  to  persons  who  have  not  had  experience 
in  it,  and  some  of  the  gentlemen  were  astonished  at  Mr.  Bird's 
statement  of  yesterday  that  they  could  not  fix  a  rate  except  upon 
competition,  compromise,  and,  I  believe,  he  finally  said  a  guess.  It 
is  a  guess.  A  rate  on  a  particular  commodi^,  so  far  as  the  matter 
of  reasonableness  is  concerned,  is  a  guess,  ft  is  a  guess  because  it 
can  never  be  known  what  profit  it  will  produce.  No  man  knows. 
I  offer  here  an  exhibit  from  the  testimony  of  traffic  men  represent- 
ing the  Burlington,  the  Chicago  and  Northwestern,  the  Santa  Fe, 
and  some  other  lines  to  show  me  testimony  that  they  have  deliber- 
ately given  upon  cross-examination  as  to  how  they  can  fix  a  rate, 
and  if  they  fix  it  upon  the  basis  of  the  cost  of  the  service.  I  asked 
Mr.  Gardner,  the  general  traffic  manager  of  the  Northwestern  Rail- 
road, in  a  case  involving  an  advance  in  the  grain  rates  between  the 
Missouri  Biver  and  Chicago,  if  he  could  tell  what  it  costs  to  handle 
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{>roduct  like  ^ain  or  live  stock  between  the  Missouri  River  and 
]1iicago.  He  said  he  had  been  engaged  in  the  business  of  handling 
reight  for  twenty  years  trying  to  ascertain  that  fact,  and  that  he 
ras  no  nearer  a  conclusion  to-day  than  when  he  began.  I  concur 
K'ith  Mr.  Bird  exactly  in  that  particular.  I  say  that  there  is 
io  basis  for  rate  making,  and  those  of  you  who  may  suppose  that 
here  is  some  peculiar  knowledge  in  the  mind  of  the  traffic  manager 
thereby  he  is  able  to  make  a  rate,  that  he  has  a  rule  and  a  matne- 
natical  formula  upon  which  he  can  fix  a  reasonable  rate,  are  wrong, 
md  I  desire  to  disabuse  your  minds  of  that  impression.  I  believe 
n  no  case  before  the  Interstate  Commission  has  there  ever  been  a 
traffic  man  or  any  other  railway  official  who  has  testified  that  he  has 
my  basis  upon  which  to  make  rates.    I  take  it  to  be  a  fact  that  the 

furpose  of  the  railroads  of  this  country  is  to  earn  money,  just  what 
would  do  did  I  represent  them,  and  just  what  you  would  do. 
Therefore,  carrying  out  the  motive  of  making  money,  it  is  for  the 
purpK>se  of  accepting  what  they  must,  as  circumstances  and  condi- 
tions compel  them,  and  taking  all  they  can  get,  with  the  end  in  view 
of  making  the  most  money  in  the  long  run.  1  say  that  is  an  estab- 
lished fact,  and  I  submit  the  testimony  of  principal  traffic  officials 
of  western  railroads  to  prove  it.  I  have  not  time  to  go  into  this 
at  length,  but  I  will  state  that  it  is  proven  that  it  is  demonstrable 
that  tnat  is  true.  That  being  so,  it  is  no  argument  to  say  that  when 
there  is  a  dispute  between  the  cattle  raisers  of  the  West  and  the  rail- 
roads as  to  whether  we  shall  pay  $20  a  car  more  than  we  did  in  1898, 
whether  we  shall  pay  $20  a  car  more  than  we  did  for  an  average  of 
ten  years  previous  to  that  time,  whether  reasonable  or  not,  it  is  a 
matter  that  can  not  be  submitted  to  a  commission.  It  must  be  sub- 
mitted to  somebody,  else  we  must  continue  to  pay  the  rate. 

Now,  who  is  to  determine  it?    Every  traffic  man  who  has  testified 
in  that  case,  and  possibly  many  of  them  have  honestly  believed  it, 
has  testified  that  the  cattle  rates  are  still  too  low,  notwithstanding  the 
advances  which  have  been  made.    If  so,  may  we  expect  that  they  will 
reduce  them?    May  we  leave  it  to  them,  to  their  tender  mercies,  to 
determine  what  we  shall  pay  ?    I  say  that  through  the  entire  South- 
west, including  the  territory  in  a  line  drawn  along  the  southern  bor- 
der of  Montana,  and  also  largely  among  the  shippers  in  Montana  who 
ship  from  the  South  to  that  State,  the  universal  opinion  on  the  part 
of  the  cattlemen  is  that  the  freight  rates  are  too  hi^h.    Bailroads 
have  urged  that  they  may  be  permitted  to  participate  in  the  general 
prosperity  of  this  country.    They  have  urged  that  on  that  account 
they  may  be  permitted  to  advance  rates  as  prices  go  up.    They  have 
urged  that  in  every  hearing.    When  objections  have  been  made  to 
advances  in  making  rates — ^m  grain  rates,  in  rates  on  class  goods  and 
commodities — ^they  have  testified  that  they  advanced  these  rates  in 
part  because  they  believe  they  are  entitled  to  participate  in  the  gen- 
eral prosperity  of  the  country.    I  will  say  that  there  is  nothing  to 
the  tneory ;  that  it  is  a  time-serving  expression.    But  if  there  is  any- 
thing in  the  theory  they  should  at  least  share  in  the  adversity  when 
the  adversity  comes. 

They  have  said  that  they  did  do  that  when  prices  were  low  and 
rates  were  low.  I  say  if  that  be  true,  then  the  prices  of  cattle  to-day, 
the  impoverished  condition  of  the  cattle  raisers  and  the  feeders 
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through  this  broad  land  west  of  the  Missouri  River,  call  for  the  rail- 
roads  to  reduce  their  rates  instead  of  advancing  them.  But  they  have 
not  done  it  Not  only  that,  but  they  swear  that  their  rates  are  already 
too  low  and  that  they  would  advance  them  were  it  not  for  the  fact 
that  some  of  the  lines  would  not  agree  that  it  may  be  done.  Undoubt- 
edly that  is  true,  and  that  is  what  is  coming,  and  the  pec^le  need  a 
remedy  more  for  what  is  coming  than  what  is  here.  You  may  think 
lightly  of  this,  gentlemen.  Go  to  the  West  and  investigate,  and  you 
will  mid  that  wnerever  the  people  have  taken  the  matter  up  for  con- 
sideration they  have  universally  arrived  at  that  conclusion.  At  every 
live-stock  meeting  that  has  been  held  where  the  subject  has  come  up 
during  the  last  tour  years  resolutions  have  been  passed  asking  Con- 
gress to  pass  a  law  empowering  the  (Commission  to  fix  reasonable 
rates;  not  that  they  wanted  you  to  pass  a  law  that  will  require  car- 
riers to  haul  traffic  at  less  than  a  profit,  but  to  the  end  that  people 
might  have  a  fair  opportunity  in  tne  race  for  life^-as  the  President 
says,  for  a  ''  square  deal.''  The  hope  is  that  such  bill  as  is  tum^  out 
here  will  secure  to  the  people  that "  s(][uare  deal." 

There  have  been  a  great  manjr  things  said  in  the  newspapers  and 
elsewhere,  and  there  are  expressions  in  some  of  the  bills  introduced 
here,  and  it  is  talked  universally,  about  the  railroads  giving  a  bond 
to  pay  back  to  shippers.  No  more  illusory  thing  was  ever  proposed. 
Gentlemen,  in  view  of  the  existing  law,  the  common  law^  in  view  of 
the  existing  remedies  under  the  interstate-commerce  act,  it  is  perfect 
foUy  to  talk  about  such  a  thing,  absolutely  so.  What  railroad 
company  in  this  country  is  not  solvent?  Will  you  name  onej  can 
you  name  a  single  railroad  company  in  this  country  that  is  not 
solvent  to-day?  JEvery  one  of  the  railroads  in  my  country  is  solvent 
and  good  for  every  judgment  that  is  rendered  against  it,  and  needs 
no  surety  and  no  security.  The  common  law  for  a  hundred  years 
has  said,  as  decided  by  the  Supreme  Court  in  the  case  of  the  Diter- 
state  Commerce  Commission  v.  Texas  and^  Pacific  Railroad  Com- 
pany, that  the  railroads  must  provide  fair,  just,  and  reasonable 
rat^;  and  in  the  Call  Publishing  Company  case  the  Supreme 
Court  held  that  a  partjr  has  a  right  under  the  common  law  in  a 
State  court  to  recover  judgment  for  an  imjust  discrimination  or 
for  an  unreasonable  rate  charged. 

Had  you  been  aware,  had  you  thought  of  the  fact  that  that  remedy 
exists  complete  to-day,  as  established  by  the  Supreme  Court  of  the 
United  States,  in  every  State  court  of  mis  country  having  jurisdic- 
tion of  the  subject-matter?  Have  the  shippers  asked  that  a  rail- 
road company  be  made  to  give  a  bond?  Have  they?  What  shippers 
have  requested  that?  If  anyone  has  it  is  some  man  that  is  rool- 
ishly  ignorant  of  the  situation  in  this  country  or  who  is  foolidily 
ignorant  of  the  remedy  provided  by  the  common  law,  leaving  out 
the  question  of  the  interstate-commerce  act.  In  addition  to  that, 
the  interstate-commerce  act  prohibits  an  unreasonable  rate  in  ihe 
same  manner  as  the  common  law.  It  prohibits  an^  unjust,  discrim- 
inatory rate^  and  according  to  the  present  decisions  that  is  not 
materially  different  from  what  the  common  law  provides,  as  decided 
in  the  Call  Publishing  Company  case.  It  prevents  undue  prefer- 
ences and  advances,  in  other  words,  the  common  law  intended 
that  in  transactions  of  the  common  carrier  every  person  should  have 
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a  fair  show  to  get  what  is  reasonable  and  just  and  what  everybody 
else  gets. 

In  addition  to  the  common  law  giving  a  remedy  to  recover  in  these 
cases  (I  have  cited  you  a  case  where  the  Supreme  Court  has,  in  a  com- 
parative] j  recent  decision,  so  held)  the  interstate-commerce  act  says 
I  am  entitled  to  recover  for  every  dama^  and  injury  which  may  be 
done  to  me  by  any  common  earner  in  violation  of  tne  provisions  of 
that  act,  and  that  I  have  a  right  to  go  before  any  court  and  sue  for 
that  and  recover  it  in  any  circuit  court  of  the  United  States.  What 
better  remedy  do  you  want  than  that?  Why  should  there  be  a  bond 
provided  which  may,  perchance,  compel  a  shipper  in  California  to 
come  to  Washington  for  the  purpose  of  prosecuting  before  the  Inter- 
state Commerce  Commission  a  $50  claim?  Therefore,  so  far  as  the 
remedy  is  concerned  with  respect  to  recovery  back  of  what  is  unlaw- 
fully paid,  the  law  now  provides  the  complete  remedy  for  such 
recoveiy.    And  it  is  foolish  to  disturb  that  law. 

Furthermore,  the  interstate-commerce  act  provides  that  the  ship- 
per may  bring  suit  in  the  United  States  circuit  court  in  the  first  in- 
stance to  recover  his  dama^es^  or  he  may  file  his  claim  before  the 
Interstate  Commerce  Commission  and  have  them  hear  the  facts  and 
let  them  say  what  reparation  they  shall  recommend.  And  when  they 
recommend  reparation  and  the  railroads  are  not  a  mind  to  pay  it, 
then  he  can  file  suit  in  the  circuit  court  of  the  United  States  and  the 
findings  of  the  Interstate  Commerce  Commission  upon  the  facts  are 
prima  fade  evidence  thereof. 

We  have,  in  order  to  show  that  the  rates  on  live  stock  are  unreason- 
able from  the  Southwest,  taken  testimony  that  has  cost  the  Cattle 
Raisers'  Association  and  the  Cattle  Association  .of  the  West  $15,000. 
There  are  20,000  paces  of  the  testimony  were  it  all  written  out  What 
shipper  can  undertake  such  an  unequal  contest;  and  any  law  that  pro- 
vides that  he  shall  do  it  is  but  a  pitfall  and  a  snare  that  simply  throws 
a  sop  to  the  public  without  any  expectation  that  it  can  be  subject  to 
r^alLtion  in  furnishing  an  adequate  remedy.  ^ 

Therefore  it  is  quite  unimportant  that  the  law  shall  provide,  either 
the  common  law,  the  interstate-commerce  act,  or  any  law  you  may 
enact,  that  shippers  may  recover  damages  for  the  injury  they  have 
sustained. 

Let  me  call  your  attention  to  the  fact  that  a  merchant  situated  in 
I  little  town  east  of  a  given  commercial  emporium  in  thousands  of 
cases  in  this  country  must  pay  the  rate  of  freight  to  the  farther  dis- 
tant point  and  the  local  rate  of  freight  back.  I  was  told  yesterday 
by  a  man  from  Nevada  that  when  cattle  are  dipped  from  the  coun- 
try near  Ogden,  for  example,  into  points  in  ^Nevada  they  must  be 
shipped  on  to  Sacramento  ana  then  oack  again  to  Nevada,  in  order 
to  get  that  lower  rate;  and  through  that  whole  territory  in  the  Rocky 
Mountains  a  rate  of  freight  to  a  large  extent  is  made  from  the  east- 
em  country  as  the  rate  to  San  Francisco  plus  the  rate  back.  It  is 
true  Uiat  a  rate  of  freight  should  not  be  fixed  merely  upon  the  basis 
of  what  division  a  rai&oad  is  expected  to  receive  or  on  the  lowest 
rate  that  it  may  be  willing  to  make  in  competition  with  water  trans- 
portation; but  if  they  can  afford  to  carry  it  at  the  cheaper  rate  it  is 
quite  evident  that  that  is  an  admission  that  at  least  it  is  not  carried 
at  a  loss.    So  you  have  at  least  that  basis  for  determination. 
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I  heard  Mr.  Bird  speak  of  the  grain  rates  yesterday.  Do  ^oa 
know  that  it  is  a  fact  that  people  raising  wheat  around  Wichita, 
Kans.,  pay  as  much  freight  to  Kansas  City,  228  miles,  as  the  shipper 
in  Kansas  City  pays  to  Chicago,  500  miles,  and  2  cents  more  a  hundred 
pounds?  Do  you  know  that  it  is  a  fact  that  the  railroads  ship  from 
ICansas  City  to  New  Orleans  and  Galveston,  228  miles  farther  than 
Wichita,  at  14  cents  less  than  is  charged  from  Wichita,  Kfluos.?  Do 
you  know  that  it  is  a  fact  that  wheat  going  to  Liverpool  and  shipped 
from  different  points  in  Kansas  must  pay  the  local  rate  from  that 
point  to  Kansas  City,  plus  that  part  of  the  export  rate  baek  to  Gral- 
veston  over  the  same  line?  So  that  to-day  from  Wichita,  Kans.,  228 
miles  nearer  Galveston,  the  rates  of  freignt  on  wheat  are  14  cents  a 
hundred  pounds  more  (if  I  am  mistaken  the  tariff  will  correct  me — I 
think  it  is  either  14  cents  or  14J  cents)  than  from  Kansas  City.  I 
have  those  rates  here  before  me.  Now,  if  it  is  going  as  export,  how- 
ever, it  is  shipped  at  a  rate  almost  twice  as  low  as  is  paid  by  the  local 
miller.  There  are  thousands  of  those  inequalities.  I  am  not  saying 
that  they  may  not  be  justified.  ^  I  am  not  saying  that  a  commission 
may  not  find  that  circumstances  justify  them  in  many  cases;  but  those 
conditions  exist  I  mentioned  them  for  the  purpose  of  calling  your 
attention  to  the  fact  that  the  railroad  company  is  no  more  capable  of 
making  a  just  rate  to  the  public  than  is  a  commission  which  is  just 
as  wellinf  ormed. 

Now,  the  standards  which  the  Supreme  Court  have  marked  out  for 
reasonable  rates  have  been  laid  down  in  several  decisions.    You  must 
consider  the  fair  value  of  the  property,  a  fair  return  upon  a  fair 
value  of  the  property ;  you  must  consider  that  you  do  not  require  the 
performance  of  a  public  service  without  due  compensation ;  you  must 
take  into  consideration  the  welfare  of  the  public,  the  shippers,  and 
the  railways.    You  must  take  into  consideration  the  cost  of  the  serv- 
ice, the  value  of  the  service ;  and  at  last  the  courts  have  said  that  the 
best  test  of  what  a  reasonable  rate  is  is  one  that  is  established  under 
free  competition.    Now,  if  that  be  so,  I  ask  this  committee  if  there 
is  any  test  for  reasonable  rates  to-day?    Do  you  know  of  a  rate  that 
is  established  and  fixed  under  free  competition?    They  are  not  so 
established  in  our  country.    In  December,  1898,  the  railroad  lines 
serving  southwestern  territory  met  in  St.  Louis,  at  the  oiBce  of  the 
southwestern  traffic  committee,  a  committee  to  which  all  the  south- 
western lines  belong,  and  they  agreed  among  themselves — ^and  I  use 
the  term  advisedly — to  raise  the  rates  on  live  stock,  and  they  did  it, 
and  they  all  published  it  on  the  same  day.    Now,  they  say  that  it  was 
only  a  conference.    What  else  does  it  amount  to  than  an  agreement? 
They  conferred  together  for  the  purpose  of  bringing  the  thmg  about 
Each  one,  they  said,  was  acting  independently.    Be  that  true,  they  all 
acted  to  the  same  end,  with  the  same  means  for  each,  and  achieved  it; 
and  the  exact  results  happened  that  each  one  expected  would  happen. 

So,  therefore,  I  say  it  is  folly  to  talk  about  that  not  being  an 
agreement.  A  little  over  a  year  irom  that  time,  in  the  early  part  of 
1900,  another .  advance  was  made  in  the  rate.  In  1903  another 
advance  was  made  in  the  rate.  And  every  one  of  them  was  made 
precisely  in  the  same  manner,  and  thev  have  been  maintained  in  the 
same  manner.  And  there  is  to-day  absolutely^  no  competition  with 
respect  to  the  matter  of  rates  in  the  transportation  of  live  stock  from 
the  Southwest.    That  applies  to  class  goods  and  commodities.    For 
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more  than  ten  years  previous,  for  twelve  years  previous  to  March, 
1908,  there  had  Deen  a  fixed  rate  upon  all  class  goods  from  St.  Louis 
:ind  all  other  points  on  the  Mississippi  River  and  east  thereof  to 
Texas  common  points,  which  includes  Texas  commercially.  In 
March,  1903,  the  lines  met,  and  after  two  or  three  days  of  parleying 
and  consideration  they  advanced  those  rates  from  7  to  20  per  cent. 
I>oes  that  fix  the  standard  of  reasonableness?  If  so,  then  the 
.Supreme  Court  is  mistaken.  I  have  cited  in  my  statement  a  copy 
from  the  Supreme  Court  decision  in  the  Joint  Traffic  case,  in  whicn 
it  says  if  competition  is  not  given  free  play  such  rate  can  not  be 
used  as  the  standard  of  reasonaoleness. 

Now,  I  want  to  take  up  the  subject  with  respect  to  who  were 
injured  in  that  case  where  these  rates  were  advanced  to  common 
p>oint&  The  rates  were  advanced  on  classes  1,  2.  3,  4,  6,  A,  B,  C,  D, 
and  E,  and  a  great  number  of  commodities.  There  are  three  com- 
modities that  I  recall  on  which  the  rates  were  not  advanced.  One 
^as  beer,  another  was  vinegar,  and  the  other  was  snuff.  So  I  will 
not  speak  of  those.  But  most  of  the  other  commodities  were  ad- 
vanced, and  all  class  rates.  Gentlemen,  who  pays  that?  I  suppose 
that  amounts  to  more  than  a  million  dollars  a  year  to  the  people  of 
Texas.  Somebody  pays  it.  He  who  can  name  the  price  or  his  arti- 
cles can  always  add  the  freight  to  that  price.  He  always  does  do  it. 
Mark  that,  gentlemen.  Every  trust  in  this  country  can  name  the 
price  plus  the  freight  for  every  article  it  sells.  Every^  manufac- 
turer who  can  name  the  price  of  his  article  can  add  the  n*eight  to  it. 
So  they  do  not  suffer  by  it.  It  may  be  no  wonder  that  they  are  not 
here. 

TTie  railroads  desire  to  participate  in  the  prosperity  of  the  country, 
and  they  may  say  to  the  steel  company  "Seeing  you  are  so  pros- 
perous we  will  participate  in  it,  we  will  add  something  to  the  freight 
rate  on  steel  rails."  The  steel  trust  says  "  Very  well,  it  doesn't 
matter  to  us,  we  sell  f .  o.  b. ; "  and  so  it  is  with  respect  to  a  great 
many  commodities.  Sugar,  for  example;  tobacco,  for  example; 
agricultural  implements,  thousands  of  thin^  that  are  producea  in 
this  country,  the  seller  can  fix  the  price  and  add  the  freight.  The 
wholesaler  undertakes  to  do  that  when  he  sells  to  the  retailer,  and  the 
retailer  undertakes  to  do  it,  if  he  can,  when  he  sells  to  the  public. 
The  fluctuation  in  prices  may  load  the  freight  off  on  the  wholesaler 
in  one  instance,  the  jobber  in  another  instance,  or  the  retailer  in 
another;  but,  as  a  rule,  gentlemen,  the  consumer  in  the  country  pays 
it  in  little  driba  as  he  pays  the  price  for  articles  he  buys.  So  it  is 
with  the  man  who  produces  wheat,  corn,  oats,  cotton,  live  stock — 
and  fattens  them  in  the  country — ^he  can  not  fix  the  price  of  that 
which  he  seUs,  and  therefore  he  must  stand  for  the  freight. 

How  much  wisdom,  then,  is  there  in  providing  or  undertaking 
to  provide  a  method  whereby  the  railroads,  apparently  undertaking 
to  act  fairly  and  pay  back  to  the  shipper  that  whicn  he  has  lost, 
can  never  mid  the  injured  party?  He  will  not  be  found  in  76  per 
cent  of  the  cases.  There  may  be  25  per  cent  where  you  could  fix 
it  that  a  certain  person  was  injured  by  paying  the  freight  There- 
fore, I  say  of  the  least  consequence  in  tnis  matter  is  your  effort  to 
provide  that  the  railroads  will  make  a  recompense  to  whoever  is 
mjured.  Take  a  merchant  whose  business  has  been  destroyed.^  How 
can  you  pay  him  back  for  that!    Not  merely  the  rate  of  freight  on 
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what  he  might  have  shipped !  These  things  exist  throughout  the 
entire  country.  You  may  believe  it,  they  are  not  able  to  pay 
money  to  come  here  before  you;  they  can  not  come  here  and  pay 
hotel  bills  and  their  expenses;  they  can  only  send  their  representa* 
tives.  If  you  desired  it  I  could  have  a  hundred  cattlemen  here 
from  all  over  the  Western  coimtry  who  would  like  to  be  heard- 
Mr.  Mackenzie  is  here  and  if  you  wish  to  ask  him  any  questions, 
he  represents  one  of  the  larg^  ranches  in  this  country,  and  he 
has  come  here  with  me  to  present  our  side  of  the  case.  If  you  want 
to  hear  him  he  is  here.  The  fact  that  they  do  not  appear  is  of  no 
significance,  except  to  show  that  they  are  not  able  to  appear  and 
that  they  have  to  depend  on  their  Congressmen  to  represent  them  in 
respect  to  these  matters. 

In  tiie  matters  which  I  have  presented  here  I  have  reviewed  the 
interstate-commerce  act  section  by  section  and  stated  what  each  pro- 
vides. I  have  undertaken  to  take  up  almost  every  subject  that,  in 
my  opinion,  should  be  considered,  ana  I  will  ask  that  if  it  is  printed 
the  members  of  the  committee,  if  they  see  fit,  will  look  it  over,  and 
they  may  find  some  matters  of  interest  in  it 

It  has  been  said  that  because  the  rate  per  ton  per  mile  has  gen- 
erally decreased,  therefore  there  has  been  a  tendency  downward 
in  rates.  Grentlemen,  that  is  not  so  in  my  country.  There  is  an 
exact  method  of  determining  whether  the  rates  have  declined  or  not, 
Oo  to  the  files  of  the  tarii^  in  the  Interstate  Commerce  office  and 
see  if  rates  have  declined  on  live  stock,  if  they  have  declined  on  wheat. 
if  they  have  declined  on  com,  if  they  have  declined  on  coal,  if  they 
have  declined  on  lumber,  if  they  have  declined  on  hay.  Have  they 
declined  on  fruits  and  vegetables?  Name  one  of  them,  gentlemen, 
on  which  the  rates  of  freight  in  the  Western  country  have  declined. 
Yet  how  silly  it  seems  for  men  to  come  here  and  undertake  to  show 
you  that  rates  have  declined  because  the  rate  per  ton  per  mile  has 
declined. 

That  is  a  perfect  fallacy.  No  man  undertakes  to  make  a  rate  on 
a  basis  of  a  rate  per  ton  per  mile.  The  aggregate  rates  per  ton 
per  mile  upon  an  aggregate  of  all  freight  is  a  mere  curiosity  in 
ngures  and  of  no  practical  importence.  While  the  rate  per"  ton 
per  mile  on  a  given  commodity  may  have  declined,  the  rate  per  ton 
per  mile  on  wheat,  the  rate  per  ton  per  mile  on  grain,  on  hogs,  and 
cattle,  and  especially  on  the  classes  throughout  this  Southwestern 
country,  instead  of  having  declined,  have  increased  in  everv  instance ; 
it  has  mcreased  on  those  great  commodities  that  furilish  t&e  railit>ad 
companies  their  support  m  that  entire  country.  And  yet  I  have  no 
doubt  the  rate  per  ton  per  mile  for  the  aggregate  of  freight  shows 
a  decrease.  And  why*  Because  the  increase  in  the  amount  of 
freight  in  the  way  of  lime,  sand,  brick,  castings,  machinery,  stone, 
and  a  thousand  and  one  heavy  articles  that  take  a  low  rate  of 
(freight  and  a  heavy  car  loading  has  been  very  great,  and  therefore 
when  you  ascertain  the  rate  per  ton  per  mile  by  dividing  the  total 
mile  tonnage  through  the  total  receipts  you  can  see  what  an  enor- 
mous amount  this  low-rate  freight  will  be. 

I  have  had  made  out,  and  it  has  cost  me  $10,  a  statement  showing 
what  the  comparative  tonnage  has  been  on  six  importent  lines  in  the 
West  since  1898,  extending  down  to  the  present  time.  The  total  ton- 
nage has  increased  40  per  cent.    So  that  whatever  prosperity  the  rail- 
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roads  are  entitled  to  participate  in  should  be  limited  to  the  increase 
in  the  volume  of  traffic.  That  will  always  be  automatic,  and  when  a 
country  is  prosperous  the  shipments  will  be  more  frequent,  and  when 
the  country  is  less  prosperous  the  shipments  will  be  less  frequent.  It 
will  be  automatic.  But  they  should  not  be  permitted  simply  from  the 
love  of  money  to  reach  down  into  the  pockets  of  the  people  and  levy 
a  rate  of  freight  whenever  thOT  please  and  where  they  please  and  take 
awa^  a  large  part  of  the  profits  which  the  producers  of  this  country 
are  justly  entitled  to. 

Now,  another  thing.  Let  us  come  to  the  cost  of  supplies  and  ma- 
terial. There  have  been  a  lot  of  statements  made  and  published — 
stat^nents  in  the  newspapers,  statements  before  this  committee — ^in 
regard  to  such  a  great  mcrease  in  the  cost  of  supplies,  material,  and 
labor.  Xn  trying  the  cajse  with  respect  to  advances  from  common- 
point  rates  from  St.  Loub,  it  being  the  basing  point,  and  therefore 
rrom  all  other  eastern  points  to  Texas,  we  took  occasion  to  take  exact 
testimony  upon  that  suDJect,  and  we  called  such  men  as  the  vice-presi- 
dent ana  the  superintendent  of  the  St.  Louis  Car  and  Foundry  Com- 
pany; Mr.  Nixson,  the  purchasing  agent  of  the  Missouri  Pacific  Rail- 
road ;  Mr.  Thompson,  engineer  of  the  Texas  railroad  commission,  and 
the  tie  and  timber  a^ent  of  the  Missouri  and  Pacific  line,  and  we  got 
exact  testimony  on  the  subject  instead  of  resting  it  on  the  proposition 
that  it  has  advanced  such  and  such  a  per  cent.  I  heard  one  railroad 
man  testify  that  lumber  had  advanced  70  per  cent.  That  is  entirely 
a  mistake.  He  did  not  know  a  thing  about  it.  He  simply  had  heard 
somebody  say  that  The  largest,  heaviest  timbers  have  aavanced,  but 
ordinary  lumber  has  advanced  very  little  at  the  mills  in  Texas  and 
Arkansab  and  Louisiana.  These  gentlemen  have  selected  the  lowest 
point  of  prices.  They  have  not  taken  an  average  for  twelve  or  fif- 
teen years.  They  have  selected  the  lowest  point.  Do  you  know 
whether  or  not  wages  are  higher  to-day  than  they  were  in  1892  ?  Do 
you  know,  have  you  made  any  effort  to  ascertain,  whether  it  is  a  fact 
or  not? 

Every  railroad  company  files  its  annual  report,  in  which  is 
stated  the  number  of  days  worked  and  the  amount  that  is  paid  to 
every  different  class  of  employee.  Li  here  we  have  a  table,  in  the 
t^iel  that  I  am  submitting  as  a  part  of  my  statement  here,  that 
shows  a  table  of  the  rate  of  wages  that  is  paid  by  the  Missouri, 
Kansas  and  Texas  Company,  \he  bt.  Louis  Southwestern  Company, 
the  St.  Louis  and  San  Francisco  Company,  the  Missouri  Pacific 
Company,  the  Texas  and  Pacific  Company,  the  St.  Louis,  Iron 
Momitain  and  Southern  Company,  the  International  and  Great 
Northem  Company,  the  Atchison,  Topeka  and  Santa  Fe  Company, 
the  Gulf,  Colorado  and  Santa  Fe  Company,  the  Chicago,  Kock 
Island  and  Pacific  Company^  and  the  Chicago,  Rock  Island  and 
Texas  Company,  for  alT  their  different  classes  of  employees,  for 
general  officers,  general  office  clerks,  station  agents,  other  station- 
men,  enginemen,  firemen,  conductors,  other  trainmen,  machinists, 
carpenters,  other  shopmen,  section  foremen,  other  trackmen,  switch- 
men, flagmen  and  watchmen,  and  telegraph  operators  and  dispatch- 
ers. You  can  see  by  this  table  the  exact  average  of  the  day's  work 
from  1892  down  to  the  present  day.  That  is  the  way  to  ascertain 
these  facts ;  the  way  is  to  get  at  the  facts  and  not  take  general  state- 
ments for  them. 
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Now,  again,  copied  in  this  brief  is  the  testimony  of  such  men  as 
I  have  mentioned  with  respect  to  the  cost  of  supphes  and  materials, 
naming  the  articles,  naming  the  prices  and  what  they  cost  and  what 
articles  they  use,  and  you  can  see  what  the  truth  is  in  regard  to  that 
matter. 

Also,  we  show  in  these  tables  that  to-day  a  dollar  expended  for 
labor  pulls  more  tonnage,  earns  more  money,  than  it  ever  did  in  the 
history  of  railroad  operation  in  this  country.  A  dollar  expended  for 
coal  to-day  earns  more  money  and  draws  more  traffic  than  ever 
before.  There  has  been  also  a  great  increase  in  the  density  of  traffic 
on  these  railroads,  and  we  have  a  table  showing  that.  Im>  that  the 
economies  introduced  by  reason  of  the  heavier  car  loading,  by  reason 
of  the  heavier  train  loading,  the  greater  density  of  tramc  per  mile 
have  more  than  offset  all  of  the  expense  that  has  been  added  to  the 
railroads  by  reason  of  the  increase  m  the  cost  of  labor  and  materiaL 
This  is  all  plainly  demonstrated  by  this  brief  which  I  have  here, 
which  I  will  make  a  part  of  my  remarks,  and  these  facts  are  practi- 
cally undisputed.  I  have  heard  the  mistaken  statement  made  by 
gentlemen — ^gentlemen  who  are  no  doubt  honestly  mistaken,  and 
who  believe  what  they  have  said — ^that  the  cost  of  repairs  to  cars 
by  reason  of  the  safety  appliances  required  has  increased  wonder- 

I  have  taken  occasion  to  have  made  out  a  statement  which  shows 
the  cost  per  mile  of  line  and  the  outside  cost  of  the  repairs  and  re- 
newal of  cars,  locomotives,  and  every  other  item  (fifty-odd  items  in  all) 
of  expense  of  railroad  operation.  If  you  want  to  see  it  you  will 
have  it  here.  It  does  not  cost  as  much  to-day  by  considerable  per  ton 
per  mile  hauled  for  repairs  as  it  did  in  1893,  notwithstanding  the 
supposition  of  some  of  these  gentlemen  to  the  contrary.  In  this  case 
we  took  evidence  in  respect  to  the  actual  valuation  of  these  railroads, 
and  taking  their  earning,  we  show  what  per  cent  they  have  earned 
upon  the  actual  value  or  the  property,  plus  the  additions  that  have 
been  made  since  they  were  valued.  There  are  a  great  number  of  mat- 
ters of  importance  embraced  in  this  that  if  the  committee  desires 
to  know  about,  or  if  the  committee  desires  some  of  tha  material  facts 
with  respect  to  railroad  operation — ^the  cost  of  supplies  and  materials 
and  labor,  the  amount  of  stocks  and  bonds  per  niile  of  road,  and  the 
amount  oi  earnings,  gross  and  net,  pei^mile — ^j'^ou  will  be  able  to  find 
the  facts  set  forth  in  this  brief. 

Now,  another  thing:  That  the  combination  of  railroads  which  ad- 
vanced the  rate  to  Texas  did  not  stop  with  the  railroads.  I  offer  a 
statement  from  Mr.  Haile,  the  traffic  manager  of  the  Missouri,  Kan- 
sas and  Texas  Railroad,  that  they  could  not  advance  the  rates  unless 
the  steamship  lines  from  New  York  agreed  to  it.  Texas  is  far  more 
favorably  situated  for  interstate  rates  than  any  of  these  interior 
States  away  from  water  transportation.  But  they  went  to  New  York 
and  engaged  with  the  steamship  companies  to  advance  the  rate,  and 
they  did.  That  was  the  result,  and  it  was  all  put  into  effect  at  the 
same  time.  You,  who  have  not  investigated  it,  do  not  know  the 
extent  to  which  the  railway  companies  of  this  coimtry,  in  their  de- 
sire to  make  money,  have  combined  for  the  purpose,  not  of  making 
rebates,  not  of  making  discriminations,  but  of  unreasonably  advanc- 
ing the  rates  to  the  people  of  this  country.  The  railroads  are  greatly 
interested  in  having  no  rebates.    The  railroads  are  interested  in 
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haying  no  discriminations.  It  is  the  people  who  pay  the  freight,  the 
producer  and  the  consumer,  who  are  interested  in  having  a  reasonable 
amount  only  to  pay. 

Much  has  been  said  in  regard  to  rebates.  The  newspapers  are  in 
favor  of  stopping  rebates.  For  whose  benefit?  For  the  benefit  of 
the  railroads.  It  will  save  them  millions  of  dollars.  Mind  you, 
I  do  not  believe  in  rebates.  I  think  everybody  ought  to  have  a 
square  deal  in  the  race  for  life.  But  unless  some  law  which  will  not 
only  prohibit  rebates  and  discriminations,  but  also  unreasonable 
rates,  is  enacted,  there  can  be  no  fair  deal  in  the  race  of  life  in  this 
country. 

When  the  railroads  desired  to  raise  the  rates  on  grain  from  Kansas 
and  Nebraska,  what  did  they  do?  They  made  an  advance  of  a  differ- 
ential in  the  proportionate  rate  between  the  Missouri  Biver  and  points 
in  these  Eastern  States  of  2  cents  per  hundred  pounds,  and  that  had 
the  effect  of  advancing  the  rate  2  cents  per  himderd  pounds  on 
every  bushel  of  grain  raised  in  Kansas  and  Nebraska.  What  else 
did  they  do?  They  could  not  have  done  that  unless  they  had  raised 
the  rate  to  New  Orleans  and  Galveston  at  the  same  time,  which  they 
did.  This  Commission  instituted  an  investigation  into  that  at  once. 
AVhy?  Not  because  the  farmers  complained^  not  because  they  came 
forward  and  protested  against  it,  because  they  probably  did  not 
have  the  means  to  do  that,  and  perhaps  did  not  know  about  the 
course  to  pursue;  but  because  the  Commission  deemed  it  just  and 
right  that  such  an  increase  in  rates  should  be  investigated.  It  was 
an  increase  in  rates  to  a  higher  point  than  had  been  actualljr  charged 
in  a  great  number  of  years.  It  simply  needs  a  careful,  painstaking 
investigation  into  the  actual  facts,  gentlemen,  to  convince  you  what 
your  duty  is  and  how  it  ought  to  be  performed. 

I  have  seen  in  several  bills  the  statement — and  I  think  it  has  been 
put  in  honestly,  I  am  not  criticising  men,  I  am  talking  about  meas- 
ures; I  am  not  criticising  railroad  officials  either,  I  am  simply  talk- 
ing about  measures;  it  is  the  standard  that  they  fix  that  I  object  to— 
that  the  interstate-commerce  court  may  pass  upon  the  reasonable- 
ness of  the  Commission's  orders.  I  have  no  doubt  that  the  gentlemen 
who  have  appeared  here  and  made  statements  in  regard  to  this  matter 
have  honestly  believed  that  what  they  advocate  is  wise,  and  I  say 
a^in  I  am  not  criticising  anv  of  these  gentlemen  or  criticising  any 
of  these  railroad  officials;  if  t  were  in  their  place  I  would  do  what 
they. are  doing,  and  so  would  vou.  But  is  that  right  for  the  public? 
They  are  looking  out  for  thefr  interests,  and  they  move  in  mysteri- 
ous ways  their  wonders  to  perform,  but  they  generally  perform  the 
wonders.  As  I  have  said,  I  have  seen  in  some  of  the  bills  intro- 
duced here — I  have  no  doubt  it  is  put  in  in  perfect  honesty,  put  in 
with  the  belief  that  it  ought  to  be  in;  but  I  warn  this  committee 
against  it — ^that  the  interstate-commerce  court  may  pass  upon  the 
reasonableness  of  the  Commission's  orders.  I  say  that  you  might 
as  well  not  enact  any  laws;  I  say  that  when  you  do  that  you  abso- 
lutely destroy  the  effectiveness  of  any  law;  because  if  the  court  is 
to  substitute  its  judgment  for  what  is  reasonable  and  the  Commis- 
sion shall  have  found  that  a  rate  is  too  high  by  1  cent  a  hundred, 
may  not  the  court  arrive  at  a  different  conclusion  as  to  reasonableness 
ana  thus  substitute  its  own  judgment  for  that  of  the  Commission? 
Having  done  so,  what  would  be  the  result?    The  court,  under  the 
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law,  could  not  fix  a  rate  for  the  future.  It  will  be  destructive  of  the 
Commission's  power  and  yet  not  constructive  of  anything  in  lieu 
thereof. 

I  am  giving  you  warning  about  that  because  I  fear  it  is  so.  I  know 
it  is  not  so  intended.  I  know  it  is  put  in  there  with  honest  intent  and 
the  belief  that  the  court  ought  tg  pass  on  the  reasonableness  of  the 
Commission's  findings.  It  will  never  do  to  do  it.  Let  the  court  pass 
on  the  lawfulness  of  the  Commission's  findings,  and  then  if  the  Com- 
mission shall  not  have  pursued  its  methods  according  to  the  law  cix^at- 
ing  it  the  court  will  set  its  findings  aside.  If  it  has  taken  private 
property  without  due  process  of  law  it  will  set  its  findings  aside;  if 
it  has  required  the  performance  of  public  service  without  just  com- 
pensation it  will  set  its  findings  aside.  Why  ?  Because  those  things 
are  violative  of  the  Constitution.  But  if  *you  substitute  the  judgment 
of  the  court  for  the  judgment  of  the  Commission  on  the  facts  you  ab- 
solutely destroy  the  effectiveness  of  the  legislative  body  fixing  a  rate 
for  the  people. 

I  ask  careful  consideration  by  the  committee  of  that  and  I  believe 
you  will  honestly  ^ve  it. 

I  say  another  thing :  That  every  inquiry  in  regard  to  a  rate  should 
be  prosecuted  by  the  Government.  Are  you  going  to  require  a  citizen 
to  undertake  the  herculean  task  of  filing  a  complaint  and  carrying  on 
the  prosecution  of  it?  In  the  first  place,  he  must  incur  the  enmity 
of  tne  railroads  with  which  he  does  business  by  such  a  procwiure. 
Thousands  of  people  can  not  afford  that;  they  can  not  undertake  the 
task  of  litigating  with  a  half-dozen  railroads;  they  have  not  the 
money  to  pay  lawyers'  fees  or  the  expenses.  Therefore  any  remedy 
which  falls  short  of  putting  it  to  the  Government  to  determine,  first, 
whether  the  complaint  is  justifiable,  whether  it  is  probably  a  correct 
one,  and,  second,  if  it  is,  to  prosecute  that  complaint^  will  be  no  remedy 
at  all  to  the  people.    Mark  it;  that  is  the  way  it  will  turn  out. 

To-day  it  is  said  that  no  complaint  is  made  of  unreasonable  rates, 
and  there  are  very  few.  Why  f  Simply  because  no  man  feels  that 
his  interest  is  so  great  that  he  can  undertake  it.  Yet  in  the  aggregate 
there  are  millions  of  men  who  feel  that  they  have  cause  for  complaint 
It  so  happens  that  with  the  cattlemen  they  are  organized  sufficiently 
to  undertake  it.  That  is  the  principal  case  of  challenging  the  reason- 
ableness of  rate  that  I  know  of  in  the  whole  broad  territory  of  our 
southwestern  country.  Coal  rates  were  taken  up  by  a  coal  and  gas 
company  at  Denison,  and  the  Commission  held  tiiat  those  rates  yrere 
unreasonable,  and  the  railroad  reduced  them.  The  butchers  of  New 
Orleans  said  that  it  was  wrong  that  the  Texas  and  Pacific  Railroad 
should  charge  $15  more  for  10  cars  than  it  did  for  one  car  ($15  more 
per  car).  The  Commission  heard  that  case  and  decided  aminst  the 
road.  And  Mr.  Bird,  representing  the  Texas  and  Pacific  Kailroad, 
as  I  suppose — ^it  is  simply  a  guess  on  my  part — said  tiiat  that  was 
proper. 

Any  complaint  submitted  to  the  Commission  should  be  first  investi- 
gated and  determined  whether  or  not  it  is  a  jproper  complaint, 
whether  it  is  reasonable,  and  if  the  Commission  believes  it  is,  then  let 
the  Commission  use  its  own  judgment  to  investigate  the  subject,  but 
at  Government  expense  and  not  at  the  expense  of  tihose  poor  snippers, 
who  can  not  afford  to  incur  the  costs  incident  to  carrying  the  matter 
on.    I  say  that  the  Commission  should  determine  tne  lacts.    It  is 
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perfectly  inconsistent  with  a  legislative  body — not  itself  determining 
the  £acts  upon  which  it  acts,  and  therefore  it  is  consistent  that  any 
eonrt  shaU  return  the  reasons  upon^which  they  base  it,  providing  l^ey 
are  constitutional  and  do  not  take  private  property  without  just 
compensation. 

Tne  CHAiBif AN.  You  have  now  occupied  forty-five  minutes. 

Mr.  QowAN.  I  thank  you,  Mr.  Chairman  and  gentlemen,  for  vour 
patience,  and  I  ask  that  I  may  file  this  brief  as  a  part  of  what  I  have 


The  Chaibman.  I  wish  you  would  mark  those  parts  that  you  par- 
ticularly desire. 

Mr.  Cowan.  I  have  only  incorporated  in  this  brief  matters  that 
I  believe  are  of  considerable  importance  to  every  member  of  the 
(xmunittee. 

Mr.  Burke.  Have  you  the  tables  you  referred  to  in  your  brief? 

Mr.  Cowan.  Yes,  sir. 

The  Chaibman.  Very  well,  you  may  file  that 

Mr.  Cowan  filed  the  additional  argument. 

BTATEMEHT  OF  KB.  XUBBO  HACKEKZIE. 

Mr.  Chairman  and  gentlemen  of  the  committee :  I  represent  prob- 
ably 80  per  cent  of  the  cattle  growers  of  the  West.  I  am  not  able  to 
lay  die  matter  before  you  in  such  a  lucid  manner  as  Mr.  Cowan  has 
done,  but  in  a  few  sentences  I  am  able  to  explain  to  you  our  griev- 
ances^ 

For  some  time  past  we  have  felt  that  the  railroads  have  been  dis- 
criminatiJig  against  the  section  of  the  countrv  from  where  I  come. 
Up  to  1898  we  paid  per  car  from  I'exas  to  the  Northwest  from  $55  to 
$65  per  car.  After. that  they  advanced  the  rate  from  $65  to  $70,  and 
to-day  we  are  paying  $100  a  car.  We  feel  this :  That  if  the  railroad 
companies  were  m  a  position  to  pay  their  expenses  at  $65  a  car  and 
make  a  little  profit — or  even  if  they  did  not  make  any  profit  at  that 
rate — that  the  difference  between  $65  a  car  and  $100  a  car  is  too 
mutdi.  We  feel,  furthermore,  upon  investigation,  that  the  cost  to  the 
railroad  is  not  as  much  as  it  was  then.  It  is  not  as  much  for  this 
reason:  They  load  us  down  with  tonnage;  thev  do  not  give  us  the 
same  service.  They  had  in  vogue  what  tney  call  the  tonnage  system. 
They  tell  us  now  that  they  have  done  away  with  that  system,  but  that 
is  not  a  fact. 

I  know  from  experience  that  they  have  not  done  away  with  it.  Up 
to  1897  I  could  go  to  a  railroad  company  and  tell  them  that  I  would 
give  them  from  10  to  12  cars  on  a  train  and  they  would  give  me  a 
special  train.  But  now  they  will  not  move  my  freight  unless  they  get 
tfae  full  tonnage  of  a  train,  the  full  tonnage  that  tne  engine  is  rated 
to  carry.  In  many  instances  they  overrate  their  engines,  so  that  they 
will  not  make  more  than  from  7  to  10  miles  an  hour.  I  have  had  ship- 
ments on  the  road — I  have  had  from  3,000  to  5,000  cattle  on  the  road 
and  I  have  got  a  service  of  from  7  to  10  miles  per  hour. 

Now,  gentlemen,  it  would  be  impossible  for  me  to  tell  you  or  ex- 

fbin  to  you  the  losses  we  entail  unless  you  are  cattlemen.  In  fact, 
do  not  Imow  about  it  mvself ;  I  am  like  Mr.  Bird — I  do  not  know  how 
these  things  are  arrived  at,  but  I  know  the  loss  to  us  is  enormous. 
The  railroads  have  failed  to  give  us  service;  they  treat  us  as  they 
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please,  and  we  want  to  be  protected.  We  do  not  want  you  gentlemen 
to  feel  that  we  came  here  asking  for  a  club  to  break  the  backs  of  the 
railroads.  We  want  protection.  •We  want  to  feel  that  we  have  a 
board  of  arbitration  between  the  shipper  and  the  railroads.  We  want 
to  feel  that  if  we  are  paying  $100  a  car  the  Conmiissioa  will  tell 
us  that  that  is  an  unreasonable  rate.  If  the  Commission  would  tell 
us  that  that  is  a  reasonable  rate  we  bend  to  their  decision;  we  are 
willing  to  pay  it 

But  we  feel,  gentlemen,  that  it  is  not  a  reasonable  rate.  We  feel 
that  the  railroads  were  ^ving  us  a  rate  of  $65  from  the  Southwest  to 
the  Northwest,  and  to-day  they  are  charging  us  $100  per  car.  We 
foel,  furthermore,  that  the  railroads  at  one  time  charged  us  $65  a 
car  from  Texas  to  Kansas  CSty.  What  do  they  charge  to-day  ?  They 
charge  us  34|  cents  on  a  minimum  of  22,000  pounds.  They  have 
changed  the  rate  from  the  carload  rate  to  the  cents  per  hundred. 
They  made  the  minimum  22,000  pounds,  making  us  belieye  that  they 
were  using  the  divisor  to  give  us  the  same  rate  as  we  had  before;  but 
if  you  take  those  figures  you  will  find  that  in  every  instance  instead  of 
giving  the  rate  we  were  paying  before  we  are  paying  from  $10  to  $20 
more.  They  thought  they  could  make  the  cattlemen  believe  that  they 
were  getting  the  same  rate,  but  it  is  not  a  fact  that  we  are  getting  the 
same  rate.  Every  man  who  ships  cattle  from  the  Southwest  to  the 
markets  can  tell  you  that  he  is  payingto-day  from  $18  to  $25  per  car 
more  than  he  did  in  1896  to  1898.  That,  together  with  the  service 
we  are  receiving,  is  more  than  we  can  stand,  and  if  this  condition 
of  affairs  will  continue  it  is  going  to  knock  us  out  of  the  business. 

Now,  gentlemen,  we  do  not  feel  that  that  should  be  the  case.  We 
feel  that  you  are  here  to  give  us  justice:  we  feel  that  you  are  here  to 
do  what  IS  right  by  us;  we  feel  that  tnat  is  your  intention,  and  all 
that  we  ask  of  you  is  to  give  an  Interstate  Commerce  Comiriission  the 

f)ower  to  do  this  one  thing:  That  they  shall  have  the  right  under  the 
aw  lo  correct  any  inequalities  which  exist. 

Now,  I  can  point  out  a  case  to  you  where  we  have  to  pay  for  the 
same  service  6|  cents  per  hundred  more  than  our  neighbors  in  Colo- 
rado pay.  In  the  point  in  Texas  where  I  live  I  am  550  miles  from 
market.  Las  Animas,  Colo.,  is  550  miles.  My  cattle  friend  from 
Colorado  has  to  pay  28J  cents  per  hundred  and  I  have  to  pay  34i 
cents  a  hundred.  We  can  show  the  railroads,  I  think,  by  figures,  that 
it  does  not  cost  them  1  cent  more  to  carry  our  cattle  than  it  does  to 
carry  the  cattle  of  the  man  who  lives  in  t!olorado.  Some  years  ago 
we  had  a  meeting  with  traffic  managers  in  St.  Louis.  Mr.  (jowan  has 
already  referred  to  that  meeting  in  his  statement  before  this  commit- 
tee. We  pointed  out  this  inequality  in  the  rates  at  that  meeting,  and 
we  asked  them  to  correct  it.  They  admitted  that  we  were  right^  but 
they  told  us  that  in  order  to  put  us  on  a  more  equal  footing  witJi  the 
men  in  Colorado  that  they  would  raise  the  Colorado  rate,  which  they 
promptly  did. 

Now,  that  is  the  way  the  railroads  have,  gentlemen,  of  correcting 
rates.  They  were  i)eriectly  satisfied  with  the  rate  they  were  getting 
from  Colorado  until  we  complained.  When  we  made  a  complaint 
then  they  came  forward  and  said,  "  We  will  equalize  the  rate  by  rais- 
ing the  other  man's  rate."  Now,  we  do  not  think  that  is  right;  we 
do  not  think  it  is  fair;  in  fact,  we  feel  that  it  is  very  unfair,  and  we 
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ask  you  gentlemen  here  to  prepare  such  a  bill,  and  report  it,  as  will 
^rive  us  protection  under  the  few — ^that  we  may  have  a  place  to  go 
where  we  know  we  will  get  justice. 

I  do  not  blame  the  railroad  men :  I  have  friends  among  them.  I 
think  that  probably  I  would  do  as  they  do  if  I  were  in  their  position, 
and,  on  the  other  hand,  they  would  probably  feel  very  much  as  I  do 
if  they  were  in  my  place.  I  am  satisfied  when  you  look  this  matter 
over  and  consider  it  very  fully  that  you  will  see  that  the  cattlemen 
and  the  industries  in  the  Southwest  require  your  protection.  We 
come  to  you  hoping  that  we  wiU  get  it,  and  we  are  satisfied  that  before 
you  are  through  you  will  give  us  what  we  want.  I  thank  you,  Mr. 
Chairman  and  gentlemen. 

The  Chairman.  There  is  a  gentleman  here  from  the  New  Orleans 
Board  of  Trade,  Mr.  Kobinson,  and  we  will  now  be  glad  to  hear  him. 

STATEMENT  OF  HK.  C.  W.  BOBINSOBT,  BEPBE8ENTIHG  THE  lEW 

OBLEAKS  BOARD  OF  TBADE. 

Mr.  BoBiNSON.  Mr.  Chairman  and  gentlemen,  I  represent  before 
you  the  New  Orleans  Board  of  Trade.  I  am  an  untrained  speaker ; 
m  fact,  I  think  in  twenty-five  years  this  is  only  about  the  third  time 
I  have  attempted  to  express  my  ideas  while  on  my  feet.  By  the  cour- 
tesv  of  your  chairman  I  am  entitled  to  ten  or  fifteen  minutes  to  lay 
before  you  some  thought  on  this  question. 

I  have  sat  here  day  after  day  and  listened  to  the  railroad  men,  and 
I  submit  that  they  have  fully  demonstrated  one  or  two  propositions. 
First,  they  have  aemonstratea  that  they  are  in  favor  of  a  fair  regula- 
tion provided  they  are  allowed  to  say  what  is  fair. 

Our  contention  is  that  an  impartial  commission  shall  be  empowered 
to  say  what  is  a  fair  and  reasonable  rate. 

Second,  they  have  stated  very  clearly  and  demonstrated,  I  think, 
that  they  do  not  know  and  can  not  tell  you  how  rates,  how  tariffs,  are 
made.  For  twenty-five  years,  directly  and  indirectly,  as  a  manufac- 
turer and  as  a  banker,  1  have  been  brought  into  contact  with  traffic 
managers,  with  rate  makers,  and  I  believe  that  I  know  how  they  make 
rates.  The  first  principle  on  which  they  base  rate  making  is  the 
Robin  Hood  principle  of  what  will  the  traffic  bear?  Illustrative  of 
this  principle  is  the  question  of  grain  rates  from  Chicago  to  the  At- 
lantic seaboard.  In  the  winter,  when  water  competition  has  ceased 
to  exist  because  of  the  closing  oi  the  water  routes,  they  take  what  the 
traffic  will  bear.  In  summer  time,  when  they  must  compete  with  the 
water  routes,  they  take  what  the  traffic  will  allow  them  to  take.  The 
manufacturers  ox  yellow  pine  in  the  district  covered  by  the  Carolinas, 
Oeor^a,  Mississippi,  Louisiana,  and  Arkansas  protested  against  a 
raise  in  lumber  rates  to  the  Central  West,  to  all  points  north  of  Iowa, 
to  all  points  in  the  Middle  and  Eastern  States,  to  all  points,  prac- 
tically, in  which  yellow-pine  lumber  was  sold,  a  raise  of  $8  per  ton. 
At  a  hearing  held  in  Atlanta,  Mr.  Culp,  traffic  manager  of  the  Southern 
Bailroad,  was  on  the  stand.  He  was  asked  to  explain  why  this  raise 
of  rates  on  lumber  was  made.  As  nearly  as  I  can  remember  his  exact 
language,  it  was  this :  The  railroad  companies,  desiring  to  share  in  the 
general  prosperity  of  the  country,  looked  around  to  see  who  could 
stand  an  advance  in  rates.    In  their  judgment — mark  you,  in  their 


802      PB0P08ED   AMENDMENT   OF   INTER8TATB-G0MMSBCE   LAW. 

judgment — ^the  manufacturers  of  lumber  in  the  Southern  States  were 
prosperous  and  could  stand  a  raise  in  rates.  Therefore  they  raiaod 
the  rates. 

I  heard  a  great  deal  about  injunctions.  I  wish  jBrst^  in  passing, 
Mr.  Chairman,  to  say  that  after  listening  to  the  clamor  about  in- 
junctions we  endeavored  to  get  injunctions;  we  tried  two  judges  of 
the  United  States  court— one  in  Georgia  and  one  in  Mississippi — and 
they  both  refused  ub  injunctions  on  the  ground  that  they  had  no 
jurisdiction.  Congress  in  its  wisdom,  gentlemen,  sought  to  protect 
the  producer  of  sugar  in  this  country.  They  put  a  duty  on  imported 
suffar.  The  railroad  traffic  manag^,  in  their  wisdom,  to  an  extent 
nullified  this  action  of  Congress,  in  that  they  raised  the  classifica- 
tion of  domestic  sugars,  changing  it  from  the  fifth  to  sixth  dass, 
thus  raising  the  rate  on  domestic  sugar  about  30  per  cent,  and  at  the 
same  time  they  gave  to  imported  sugar  the  lower  rate  of  freight 
I  take  it  for  granted  that  you  are  all  familiar  with  that  case  and  what 
the  Supreme  Court  said  about  it. 

Another  proposition  that  the  railroad  people  have  demonstrated 
is  that  they  have  a  good  thing  and  they  do  not  want  to  be  inter- 
fered with.  I  can  best  illustrate  this  position  by  the  story  of  the 
cow.  Two  negroes  in  Mississippi  bought  a  cow  in  partnership. 
The  elderly  negro  led  the  cow  to  his  home  and  commenced  at  once 
industriously  to  milk  her.  This  process  went  on  for  a  week  or  more, 
when  the  younger  neCTO  came  aroimd  to  incjuire  as  to  his  rights  in 
the  premises.  The  older  negro  grew  very  indignant.  He  said :  "  My 
having  possession  of  the  cow  for  all  this  time,  I  have  vested  lights, 
and  for  you  to  come  here  now  and  interfere  with  my  milking  would 
be  a  great  outrage  and  clearly  unconstitutional."  This  is  the  posi- 
tion the  railroad  people  take.  They  have  practically  admitted  to 
this  committee  that  rates  have  been  raised  in  a  good  many  instances; 
that  in  some  few  instances  they  have  been  reduced.  But  the  milk- 
ing still  goes  on,  and  the  manufacturers,  the  farmers,  all  over  the 
country  are  feeding  the  cow,  while  these  people  are  doing  the  milk- 
ing. Now,  we  do  not  ask  that  the  process  be  reversed,  that  we  be 
allowed  to  do  the  milking,  but  we  ask  that  a  fair  division  be  allowed 
us,  and  by  a  tribunal  that  is  impartial. 

I  think  there  is  a  mistaken  idea,  as  Mr.  Cowan  has  said,  as  to  what 
the  people  want,  as  to  what  they  are  clamoring  for.  All  this  talk 
about  the  stopping  of  rebates  is  all  true.  We  want  them  stopped. 
The  railroads  want  them  stopped.  Everybody  wants  them  stopped. 
But  we  do  claim  and  we  do  believe,  and  we  are  sincere  about  it,  that 
the  railroads  are  getting  an  unjust  share  for  transporting  our  manu- 
factured products  and  our  agricultural  products.  Since  1  have  been 
here  I  have  heard  with  a  great  deal  of  surprise  from  the  traffic 
managers  that  rates  have  been  reduced.  Well,  people  generallv  do . 
not  understand  it  that  way.  If  you  go  to  the  manufacturer  of  lum- ' 
ber  in  the  Southern  States  and  tell  him  that  his  rate  has  been  reduced, 
when  he  knows  that  every  day  he  is  paying  $8  more  per  ton  than  he 
did  six  years  ago,  you  would  have  a  very  hard  time  to  convince  him 
that  rates  have  been  lowered.  You  would  have  a  difficult  time  in 
making  him  see  that. 

You  have  heard  a  great  deal,  too,  gentlemen,  about  the  vast  number 
of  people  who  are  dependent  on  the  prosperity  of  the  railroads.  It 
is  true  a  vast  number  of  people  are  dependent  on  the  prosperity  of 
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the  railroads;  but  we  have  about  90,000,000  population  in  our 
country  now,  and  T  dare  say  that  no  more  than  one-fifth  of  them  are 
depenaent  either  directly  or  indirectly  on  the  prosperity  of  the  rail- 
roads for  their  livelihood  and  their  own  prosperitv.  Now,  is  it 
jrour  duty  to  legislate  for  that  one-fifth  or  for  tiie  four-fifths?  Is 
It  not  your  duty  to  so  legislate  that  the  greatest  good  will  come  to 
the  greatest  number  ?  ^ 

It  is  true  that  incidentally  every  citizen  of  the  United  States  is 
interested  in  the  prosperity  of  the  railroads.  It  is  equally  true  that 
every  citizen  of  me  United  States  is  interested  in  the  prosperity  of 
the  agriculturists,  in  the  prosperity  of  the  manufacturers,  and  only 
in  that  limited  sense  are  the  four-fifths  interested  in  the  prosperity 
of  the  railroads  of  the  oountiy. 

Gentlemen,  in  conclusion,  justice  to  the  transportation  companies 
demands  such  rates  as  will  enable  them  to  earn  fair  and  proper 
returns  on  their  actual  investment,  laid  so  as  not  to  destroy  natural 
advantages.  No  true  American  would  deprive  them  of  such  rates. 
Let  it  be  remembered,  however,  that  the  managers  of  transportation 
are  human  and  are  greedy,  like  other  humans,  and  unless  some  power 
be  interposed  to  change  and  regulate  their  natural  greed,  oppressive 
and  discriminating  and  exorbitant  rates  are  a  necessity. 

Gentlemen,  I  thank  you  for  your  attention. 

Mr.  Bacon.  Have  you  not  misstated  your  figures  in  one  respect! 
You  said  $8  a  ton,  and  I  think  you  meant  $0.80  a  ton  in  one  place 
in  your  statement. 

Mr.  Robinson.  Yes,  sir;  you  are  correct. 

(Thereupon,  at  12  o'clock,  the  conunittee  went  into  executive 
sesdon.) 


8TATZKSHT  OF  8.  E.  COWAIT,  BEPSESEVTINO  THE  CATTLE 
RAI8EE8'  ASSOCIATIOir  OF  TEXAS  AlTD  OTHER  WE8TEBV 
CATTLE  ASSOCIATIONS. 

To  the  Chairman  and  Members  of  tke  Interstate  Commerce  Commit- 
tee of  the  House  of  Representatives^  Fifty-eighth  Congress. 

Gentlemen:  I  was  employed  by  the  cattle  interests  to  come  here 
to  Washington  to  place  before  you  such  facts  as  will  be  important 
and  sustain  the  position  of  the  cattle  interests  of  the  entire  West — 
luonely,  that  a  reasonable,  speedy,  adequate,  and  inexpensive  remedy 
be  provided  for  the  regulation  of  rates  of  freight  on  interstate  trans- 
portation of  live  stock  as  between  points  in  the  Western  States  and 
the  respective  markets. 

I  have  had  several  years'  experience  and  practice  in  various  ways 
with  respect  to  the  matter  of  rates  in  interstate  transportation  of  live 
sto^,  and  have  represented  the  Texas  Cattle  Raisers'  Ajssociation  and 
the  Cattle  Growers'  Interstate  Executive  Committee  in  the  matter, 
carrying  on  for  them  a  prosecution  before  the  Interstate  Commerce 
Commission^  involving  tne  reasonableness  of  advances  which  have 
bfi^n  made  m  the  southwestern  rates  and  the  terminal  charge  of  $2 
per  car  on  all  carloads  of  live  stock  delivered  at  Chicago,  in  the 
course  of  which  investigation  it  has  been  my  province  to  ascertain 
Nomething  with  respect  to  the  matter  of  rates  and  the  manner  in 
which  tiiey  are  made,  and  railroad  service. 

H.  Doc-  422,  5S-3 20 
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Preliminary  to  what  I  shall  say  I  pause  to  remark  that  hundreds 
of  them  could  be  brought  here  to  present  tiieir  claims  before  you  did 
they  deem  it  advisabte  or  desirable.  Other  shippers  in  many  in- 
stances are  not  as  well  organized,  and  I  beg  of  this  committee  not  to 
consider  the  fact  that  because  shippers  are  not  here  to  appear  before 
it  in  any  great  number  it  indicates  that  they  do  not  desire  action  on 
the  part  of  Congress.  They  have  not  the  means  nor  the  facilities 
to  come  themselves  or  be  represented  by  counsel.  They  place  their 
confidence  in  their  Congressmen,  and  tney  feel  themselves  as  much 
unequal  to  the  task  of  making  an  equal  fight  with  the  railroads  be- 
fore this  committee  as  they  do  in  the  courts. 

ADVANCES  IN  RATES. 

It  is  a  fact  that  the  rates  from  most  points  in  Texas  have  been 
advanced  since  1898  an  average  of  $17.50  to  $20  per  car,  and  they 
are  to-day  higher  than  th^  have  been  at  any  time  since  rates  were 
filed  with  the  Interstate  Commerce  Commission.  It  is  also  a  fact 
that  during  the  time  these  rates  have  been  advanced  the  quality  and 
value  of  the  service  has  been  deteriorated.  It  takes  a  longer  time  to 
reach  the  markets  or  any  other  destination,  with  a  consequent  mate- 
rial loss  to  the  shipper,  and  this  has  occasioned  general  complaint. 
These  advances  have  likewise  applied  to  the  Indian  Territory,  Okla- 
homa, New  Mexico,  Arizona,  and  from  most  points  in  eastern  Colo- 
rado, western  Nebraska,  and  western  Kansas,  parts  of  Wyoming  and 
South  Dakota,  though  the  advances  in  the  rates  have  not  been  as 
great  from  all  points  in  such  States  as  in  the  State  of  Texas. 

I  believe  that  it  is  safe  to  say  that  the  rates  of  freight  based  on  the 
present  tonnage  cost  the  live-stock  shippers  of  the  States  named 
$3,000j000  per  annum  more  to-day  than  would  the  rates  of  freight  in 
effect  m  the  year  1898  and  the  average  rates  collected  for  the  period 
of  ten  years  next  preceding  1898. 

Not  only  have  the  live-stock  rates  been  advanced,  but  in  March, 
1903,  an  advance  of  from  7  to  20  per  cent  was  made  on  practically 
all  class  goods  and  coinmodities,  with  a  few  exceptions,  from  points 
on  the  Mississippi  River  and  east  thereof  to  tne  State  of  Texas. 
Space  forbids  a  tabulation  of  the  various  rates,  but  you  are  referred 
to  the  files  of  tariffs  with  the  Interstate  Commerce  Commission  to 
X)rove  the  facts  stated.    They  are  not  denied. 

COMBINATION  OF  RAILWATS. 

I  assert  it  to  be  a  fact  that  it  is  |)roven  by  the  testimony  of  the  traf- 
fic managers  of  the  southwestern  lines  that  tiiese  advances  were  made 
by  a  coinbination  of  the  carriers  through  their  respective  traffic  mana- 
gers or  freight  agents  having  charge  of  the  matter  of  advancing  rates. 
No  such  advances  could  have  been  made  without  an  agreement  or  that 
which  is  equivalent  to  an  agreement,  and  while  the  traffic  agents 
denied  that  thev  had  come  to  any  aCTeement  they  admitted  that  they 
conferred  together  and  all  pursued  the  same  object  by  the  same  means, 
each  performing  the  very  part  of  the  transaction  which  all  the  others 
expected  they  would,  and  published  and  put  into  effect  and  main- 
tamed  these  advanced  rates  by  reason  or  that  combination.    This 
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applies  to  the  rates  on  live  stock  as  well  as  to  the  other  rates  named. 
Lumber  and  grain  rates  have  been  advanced*  by  the  same  method. 
Such  reductions  as  have  been  made  have  been  brought  about  by  the 
motive  of  making  money,  and  not  by  a  disposition  on  the  part  of  the 
carriers  to  make  a  lower  rate,  and  on  that  ground  they  have  put  in 
lower  rates  in  order  to  move  traffic  when  otherwise  it  would  not  have 
moved. 

In  proof  of  the  fact  that  the  rates  are  higher  in  the  Southwest  than 
for  many  jears,  and  that  the  same  has  been  effected  by  a  combination 
of  the  railroads  themselves  and  the  steamship  companies  carrying 
freight  from  New  York  to  Galveston,  I  attach  nereto,  as  Exhibit  No. 
1,  the  testimony  of  Mr.  Haile,  traffic  manager  of  the  Missouri,  Kansas 
and  Texas  Bailway  Company,  taken  before  the  Interstate  Commerce 
Commission. 

INCREASE  IN  VOLUME  OF  TRAFFIC. 

In  the  same  period  in  which  these  advances  in  rates  have  been 
made  the  total  tonnage  as  well  as  the  passenger  traffic  on  the  south- 
western lines  has  increased  an  average  of  40  per  cent.  As  an  exam- 
ple, herewith  find  appended  a  table  showing  the  advances  of  certain 
representative  lines  selected  at  random.  An  examination  of  the 
annual  reports  of  other  lines  will  show  the  same  thing. 

Table  showing  the  number  of  ions  of  freight  handled  and  the  number  of  tons 
carried  1  mile  per  mile  of  road  for  years  ending  June  30^  1898  and  190J^ 


Boftd. 


Texas  and  Paclflc 

St.  Louis,  Iron  Mountain  and  Southern 

ICisBonrl,  Kansas  and  Texas 

Atchison.  Topeka  and  Santa  Fe 

ChloBigo,  Milwaukee  and  St.  Paul 

Union  Paciflo 


Total  tonnage. 


1806. 


2,470,766 
4,596,071 
3,568,a^ 
6,889,667 
14,Z«,742 
4,518,928 


1901 


8,681,816 
7,719,627 
5,201,108 
9,513,801 
21,287,370 
6,645,098 


Increase. 


40 
09 
46 
40 
60 
41 


Tons  carried  1 
mile  per  mile  of 
line. 


1896. 


881,447 
839.542 
478,091 
430,664 
423,418 
718,881 


1004. 


410,078 
884,888 
426,431 
589,216 
661,676 
885,727 


KOTS.— Union  Paciflo  tonnage  for  1898  was  greater  than  any  year  up  to  1004.    For  example, 
UGO  tonnage  per  mile  of  line  was  675,825. 

A  larse  amount  of  this  increased  tonnage  has  been  from  heavy 
articles  like  cement,  lime,  brick,  castinjgs  and  machinery,  lumber, 
coal,  stone,  ores,  and  the  like,  all  of  which  classes  of  freight  take  a 
lower  rate  per  ton  per  mile  than  mast  of  the  agriculturaf  products, 
manufactured  articles,  and  merchandise.  The  result  is  that  the  rate 
per  ton  per  mile  may  show  a  decrease,  and  yet  every  rate  in  the 
schedule  may,  in  fact,  have  been  advanced.  Let  no  one  be  misled 
bv  paying  any  attention  to  the  rate  per  ton  per  mile  as  applied  to 
all  traffic  as  a  whole.  I  state  it  as  a  fact  that  the  rate  per  ton  per 
mile  has  advanced  on  live  stock  throughout  the  Southwest;  that  it 
has  advanced  on  merchandise  coming  into  Texas,  if  you  apply  the 
equation  to  each  particular  commodity,  though,  by  reason  of  the 
extraordinary  amount  of  low-class  freight,  if  you  average  all  com- 
modities it  may  show  a  reduction,  but  it  is  entirely  unimportant. 
The  railroad  which  handles  1,000,000  tons  of  coal  may  handle  100,000 
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tons  of  merchandise,  and  an  advance  of  10  per  cent  advances  the 
tonnage  110,000  tons,  but  the  low-class  tonnage  advance  is  really 
ten  times  as  great  as  the  other,  though  the  percentage  of  the  advance 
is  the  same. 

PARTICIPATINQ  IN  GENERAL  PROSPERITY. 

The  railroads  have  claimed  the  right  to  participate  in  the  general 
prosperity  of  the  country.  This  they  have  done  by  the  advance  in 
the  volume  of  traffic,  an^  should  not  be  permitted  to  do  by  simply 
levying  a  tax  upon  the  public  at  their  will,  which  they  may  do  so 
long  as  they  are  in  comoination  together.  The  southwestern  lines, 
operating  in  the  country  where  my  clients  do  business,  are  in  com- 
bination with  respect  to  the  matter  of  rates,  and  competition  in  rates 
has  been  eliminated.  For  example,  in  December,  1898,  the  same 
rate  of  freight  existed  precisely  on  every  line  of  road  which  com- 
peted for  the  same  business  from  the  same  points  of  origin  to  the 
same  points  of  destination.  The  southwestern  lines  at  that  time 
advanced  the  rates  on  live  stock  in  exactly  the  same  manner,  pub- 
lishing their  rates  and  putting  them  in  effect  on  exactly  the  same  da  v. 
The  same  thing  was  repeatea  in  January,  1900,  and  again  in  March, 
1903,  and  they  all  testify  that  the  rates  are  still  too  low,  and  the 
obstacle  to  advancing  them  still  further  lies  in  the  fact  that  some 
one  of  them  will  not  consent  to  it.  •  Space  forbids  a  recital  of  the 
testimony  on  the  subject. 

UNREASONAIiLKNESS  OF  RATES. 

It  has  been  asserted  by  the  railroads  at  hearings  that  the  most  raa- 
teiial  matter  is  the  relative  adjustment  of  rates  and  the  prevention 
of  discrimination  and  preferences  by  rebates  or  otherwise.  To  the 
i*ailroads  these  are  by  far  the  most*  material.  As  applied  between 
communities  of  merchants  situated  in  different  cities  it  may  be  the 
most  material  question.  Merchants  are  not  so  much  concerned  in 
what  the  rate  is  as  in  the  relative  adjustment  of  it.  But  when  you 
come  to  consider  that  great  body  of  the  people,  the  producers  and  the 
consumers,  the  most  material  question  to  them  is  how  miich  they  shall 
ay.  The  manufacturer  adds  the  freight  to  the  price  t)f  his  goods. 
he  wholesaler  or  commission  merchant  adds  therreight  to  the  price 
at  which  he  sells  to  the  shipper  or  the  retailer.  The  retailer  advances 
his  invoice  by  the  amount  of  the  freight,  and  at  last  the  consumer 
pays  it.  But  the  great  body  of  farmers  who  are  producers  in  this 
country,  who  can  not  add  the  freight  to  the  price  of  what  they  sell 
because  they  can  not  dictate  the  price,  must  always  stand  the  freight 
So,  therefore,  to  them  the  most  mfiportant  question  is  that  of  the  un- 
reasonableness or  reasonableness  of  the  rate. 

Since  the  railroads  make  a  profit,  as  they  have  by  the  prevention 
of  rebates  and  the  elimination  of  competition,  that  profit  can  onl^  be 

eined  through  the  amount  of  the  freight  charged  for  transportation, 
has  been  proven  in  the  case  of  the  Texas  Cattle  Raisers'  Associt^tion 
against  the  southwestern  lines,  involving  the  reasonableness  of  the 
advances  in  live  stock  rates  above  mentioned,  that  durinj;  the  period 
of  time  when  the  rates  were  adjusted  upon  a  reasonabk  and  satis- 
factory basis,  previous  to  these  advances,  for  years  the  southwestern 
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ipplies  to  the  rates  on  live  stock  as  well  as  to  the  other  rates  named. 
Lamber  and  grain  rates  have  been  advanced*  by  the  same  method. 
Such  reductions  as  have  been  made  have  been  brought  about  by  the 
motive  of  making  money,  and  not  by  a  disposition  on  the  part  of  the 
(T^arriers  to  make  a  lower  rate,  and  on  that  ground  they  have  put  in 
lower  rates  in  order  to  move  traffic  when  otherwise  it  would  not  have 
[Qoved. 

In  proof  of  the  fact  that  the  rates  are  higher  in  the  Southwest  than 
for  many  jears,  and  that  the  same  has  been  effected  by  a  combination 
of  the  railroads  themselves  and  the  steamship  companies  carrying 
freight  from  New  York  to  Galveston,  I  attach  hereto,  as  Exhibit  No. 
1,  the  testimony  of  Mr.  Haile,  traffic  manager  of  the  Missouri,  Kansas 
and  Texas  Railway  Company,  taken  before  the  Interstate  Commerce 
Commission. 

INCREASE  IN  VOLUME  OF  TRAFFIC. 

In  the  same  period  in  which  these  advances  in  rates  have  been 
made  the  total  tonnage  as  well  as  the  passenger  traffic  on  the  south- 
western lines  has  increased  an  average  of  40  per  cent.  As  an  exam- 
ple, herewith  find  appended  a  table  showing  the  advances  of  certain 
representative  lines  selected  at  random.  An  examination  of  the 
annual  reports  of  other  lines  will  show  the  same  thing. 

Table  showing  the  number  of  tons  of  freight  handled  and  the  number  of  tons 
carried  1  mile  per  mile  of  road  for  years  ending  June  30, 1898  and  1904. 


Boflid. 


1\exM  »nd  Padflc 

ft.  Lools,  Iron  Monntain  and  Sonthem 

Xinovri,  KaniMS  and  Texas 

Aidusoa,  Topeka  and  Santa  Fe 

Chiea^os  Milwaokee  and  St.  Paul 

UBion  Fadflo 


Total  tonnage. 


1808. 


2,470,766 
4,586,071 
3,568,8I» 
6,889,667 
14,230,742 
4,518,023 


1W4. 


8,681,316 
7,719,627 
5,204,103 
9,513,801 
21,267,370 
6,645,608 


Increase. 


PBTCCflt. 

40 
60 
46 
40 
60 
41 


Tons  carried  1 
mile  per  mile  of 
line. 


1896. 


881,447 
639,542 
478,601 
430,664 
428,418 
718,881 


1904. 


419,978 
884,368 
426,431 
589,216 
661,676 
886,727 


yoxB-'ITnlon  Pacific  tonnage  for  1806  was  greater  than  any  year  np  to  1904.   For  example, 
in  Uxumge  per  mUe  of  line  was  676,826. 

A  larse  amount  of  this  increa.sed  tonnage  has  been  from  heavy 
articles  like  cement,  lime,  brick,  castinjgs  and  machinery,  lumber, 
ooal,  stone,  ores,  and  the  like,  all  of  which  classes  of  freight  take  a 
lower  rate  per  ton  per  mile  than  mast  of  the  agricultural  products, 
manufactui^  articles,  and  merchandise.  The  result  is  that  the  rate 
per  ton  per  mile  may  show  a  decrease,  and  yet  every  rate  in  the 
schedule  may,  in  fact,  have  been  advanced.  Let  no  one  be  misled 
by  pajring  any  attention  to  the  rate  per  ton  per  mile  as  applied  to 
til  traffic  as  a  whole.  I  state  it  as  a  fact  that  the  rate  per  ton  per 
mile  has  advanced  on  live  stock  throughout  the  Southwest;  that  it 
bas  advanced  on  merchandise  coming  into  Texas,  if  you  apply  the 
equation  to  each  particular  commodity,  though,  by  reason  ox  the 
extraordinary  amount  of  low-class  freight,  if  you  average  all  com- 
modities it  may  show  a  reduction,  but  it  is  entirely  xmimportant. 
The  railroad  which  handles  1,000,000  tons  of  coal  may  handle  100,000 
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tons  of  merchandise,  and  an  advance  of  10  per  cent  advances  tlic 
tonnage  110,000  tons,  but  the  low-class  tonnage  advance  is  reallj 
ten  times  as  great  as  the  other,  though  the  percentage  of  the  advance 
is  the  same. 

PASnCIPATIKG  IN  GENERAL  FROSPERITT. 

The  railroads  have  claimed  the  right  to  participate  in  the  geneml 
prosperity  of  the  country.  This  they  have  done  by  the  advance  in 
the  volume  of  traffic,  ancl  should  not  be  permitted  to  do  by  simply 
levying  a  tax  upon  the  public  at  their  will,  which  they  may  do  so 
long  as  they  are  in  comoination  together.  The  southwestern  lines, 
operating  in  the  country  where  my  clients  do  business,  are  in  com- 
bmation  with  respect  to  the  matter  of  rates,  and  competition  in  rates 
has  been  eliminated.  For  example,  in  December,  1898,  the  same 
rate  of  freight  existed  precisely  on  every  line  of  road  which  com- 
peted for  the  same  business  from  the  same  points  of  origin  to  the 
same  points  of  destination.  The  southwestern  lines  at  that  time 
advanced  the  rates  on  live  stock  in  exactly  the  same  manner,  pub- 
lishing their  rates  and  putting  them  in  effect  on  exactly  the  same  da  v. 
The  same  thing  was  repeatca  in  January,  1900,  and  again  in  March, 
1903,  and  they  all  testify  that  the  rates  are  still  too  low,  and  the 
obstacle  to  advancing  them  still  further  lies  in  the  fact  that  some 
one  of  them  will  not  consent  to  it.  •  Space  forbids  a  recital  of  the 
testimony  on  the  subject. 

UNREASONABLENESS  OF  BATES. 

It  has  been  asserted  by  the  railroads  at  hearings  that  the  most  ma- 
terial matter  is  the  rehitive  adjustment  of  rates  and  tlie  prevention 
of  discrimination  and  preferences  by  rebates  or  otherwise^  To  the 
railroads  these  are  by  far  the  most  material.  As  applied  between 
conununities  of  merchants  situated  in  different  cities  it  may  be  the 
most  material  question.  Merchants  are  not  so  much  concerned  in 
what  the  rate  is  as  in  the  relative  adjustment  of  it  But  when  you 
come  to  consider  that  great  body  of  the  people,  the  producers  and  the 
consumers,  the  most  material  question  to  them  is  how  much  they  shall 
ay.    The  manufacturer  adds  the  freight  to  the  price  X)f  his  goods. 

he  wholesaler  or  commission  merchant  adds  the  freight  to  the  price 
at  which  he  sells  to  the  shipper  or  the  retailer.  The  retailer  advances 
his  invoice  by  the  amount  of  the  freight,  and  at  last  the  consumer 
pays  it.  But  the  great  body  of  farmers  who  are  producers  in  this 
country,  who  can  not  add  the  freight  to  the  price  of  what  they  sell 
because  they  can  not  dictate  the  price,  must  always  stand  the  freight 
So,  therefore,  to  them  the  most  important  question  is  that  of  the  un- 
reasonableness or  reasonableness  oi  the  rate. 

Since  the  railroads  make  a  profit,  as  they  have  by  the  prevention 
of  rebates  and  the  elimination  of  competition,  that  profit  can  onl^  be 
gained  through  the  amount  of  the  freight  chared  for  transportation. 
It  has  been  proven  in  the  case  of  the  Texas  Cattle  Raisers'  Associt^tion 
against  the  southwestern  lines,  involving  the  reasonableness  of  the 
advances  in  live  stock  rates  above  mentioned,  that  during  the  period 
of  time  when  the  rates  were  adjusted  upon  a  reasonable  and  satis- 
factory basis,  previous  to  tliese  advances,  for  years  the  southwestern 
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lines  customarily  paid  rebates  to  get  the  business.  It  was  deemed 
•ufficiently  profitable  in  that  competition  with  each  other  to  purchase 
t-  Who  got  the  benefit  of  that  ?  Undoubtedly  the  shippers.  VVho 
received  the  benefit  by  the  stopping  of  rebates?  Undoubtedly  the 
railroads.  Is  it  any  wonder,  then,  that  they,  with  one  accord,  desired 
to  prevent  rebates? 

^Vlth  rebates  eliminated  and  with  published  rates  maintained  as 
they  are,  and  should  be,  competition  is,  as  it  must  be,  eliminated, 
whatever  the  theory  of  the  law  was  with  respect  thereto.  The  fac- 
lors  ^hich  the  Supreme  Court  of  the  United  States  held  to  be  those 
on  Tvliich  the  reasonableness  of  a  rate  must  be  determined  and  which 
niii2>t  be  considered  by  the  Commission  or  any  other  tribunal  deciding 
the  fact  of  reasonableness  are : 

First  "That  the  circumstances  and  conditions  which  reasonable 
men  would  regard  as  affecting  the  welfare  of  the  carrying  companies 
and  of  producers  and  shippers  and  of  consumers  should  be  considered 
by  the  tribunal  appointed  to  carry  into  effect  and  enforce  the  provis- 
ions of  the  act."  (T.  &  P.  Ry.  Co.  v.  T.  C.  C,  162  U.  S.,  197.)  And 
in  the  Nebraska  rate  case  the  Supreme  Court  said : 

We  hold,  however,  that  the  basis  of  aU  calculations  as  to  the  reasonableness 
of  rates  to  be  charged  by  a  corporation  must  be  the  fair  value  of  the  property 
being  used  by  it  for  the  convenience  of  the  public,  and  in  order  to  ascertain  that 
value  the  amount  and  market  value  of  its  stocks  and  bonds,  the  present  as  com- 
I>ared  with  the  original  cost  of  construction,  the  probable  earning  capacity  of 
the  property  under  particular  rates  prescribed  by  statute,  and  the  sum  retiuired 
tf>  meet  operating  expenses  are  all  matters  for  consideration- and  are  to  be  given 
such  weight  as  may  be  just  and  right  In  each  case.  We  do  not  say  that  there 
may  not  be  other  matters  to  be  regarded  in  estimating  the  value  of  the  propery. 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the  value  of  that  which 
it  employs  for  the  public  convenience.  On  the  other  hand,  what  the  public  is 
entitled  to  demand  is  that  no  more  be  exacted  from  it  for  the  use  of  a  public 
highway  than  the  services  rendered  by  it  are  reasonably  worth. 

And  again : 

It  can  not,  therefore,  be  admitted  that  a  railroad  corporntlon,  maintaining  a 
highway  under  authority  of  the  State,  may  fix  its  rates  with  a  view  solely  to  its 
own  interest  and  ignore  the  rights  of  the  public:  but  the  rights  of  the  public 
would  be  ignored  if  the  rates  for  the  transportation  of  persons  or  pr()i>erty 
used  for  the  public  or  the  fair  value  of  services  rendered,  but  In  order  shnply 
that  the  corporation  may  meet  operating  exi)cuBes,  pay  interest  on  Its  obliga- 
tions, and  declare  a  dividend  to  stockholders. 

If  a  railroad  corporation  had  bonded  its  property  to  an  amount  which  far 
exceeds  its  fair  value,  or  If  its  capitalization  is  largely  fictitious.  It  may  not  Im- 
pose npon  the  public  the  burden  of  such  Increased  rates  as  may  be  required  for 
the  parpose  of  realizing  profits  ui>on  such  excessive  valuation  or  fictitious  capi- 
talization; and  the  apparent  value  of  the  property  and  franchises  used  by  the 
corporation,  as  represented  by  its  stocks,  bonds,  and  obligations,  Is  not  alone  to 
be  considered  when  determining  the  rates  that  may  reasonably  be  charged. 

And  in  the  case  first  cited  the  Supreme  Court  has  firmly  estab- 
lished it  that  the  question  of  reasonableness  is  one  of  fact.  In  the 
nature  of  things  it  could  not  be  otherwise.  Hence,  the  province  of 
the  court  should  not  extend  to  any  question  of  reasonableness,  as  that 
would  destroy  the  act. 

HAILBOAD  GOMFAKIES  DO  NOT  UNDERTAKE  TO  MAKE  REASONABLE  RATES. 

I  state  it  as  a  fact,  demonstrable  by  the  evidence  of  every  traffic 
officer  who  has  been  examined  by  the  Interstate  Commerce  Commis- 
sion, that  there  is  no  basis  for  rate  making.    No  better  proof  could 
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be  made  than  is  found  in  the  files  of  the  tariffs  showing  tiie  actual 
rates  which  have  been  in  existence  on  various  lines  of  railroad,  as 
they  have  fluctuated  up  and  down,  which  fluctuations  and  compari- 
sons  of  rates  on  various  lines  on  various  commodities  conclusively 
prove  the  want  of  any  standard. 

I  therefore  assert  that  railroads  have  no  basis,  theory,  or  practice 
to  fix  reasonable  rates ;  th^  accept  what  they  must  and  take  all  they 
can  consistently  with  the  effort  of  making  the  most  money  in  the  long 
run. 

As  proof  of  this  fact  I  attach  hereto,  as  Exhibit  No.  2,  the  testi- 
mony of  traffic  ofiicials  of  severaj  of  the  southwestern  lines,  -whose 
names  will  be  found  in  connection  with  the  exhibit. 

CX)8T  OF  8EBVIGB  UNKNOWN  QUANTTTr. 

Undoubtedly  one  of  the  most  material  elements  with  respect  to  tfai) 
reasonableness  of  rates  charged  for  railway  transportation  is  the 
cost  of  performing  the  service.  Anyone  is  entitled  to  ask  the  rail- 
road company  to  perform  the  service,  but  no  one  is  entitled  tb  ask  it 
to  perform  tne  service  without  profit.  But  if  the  railroad  company 
l)erfonning  the  servjce  can  not  tell  you  what  it  costs  to  perform  the 
service,  upon  what  ground  can  it  be  contended  that  it  has  a  superior 
knowledge  in  determining  what  the  charge  should  be!  I  assert  it  to 
be  a  fact  that  when  questioned  upon  that  subject  all  of  the  traffic 
men  of  tlie  country  aamit,  as  Mr.  Bird,  vice-president  of  the  Gould 
lines  admitted  before  this  conunittee,  that  they  can  not  tell  the  cost 
of  the  service  of  transporting  a  given  commodity  or  a  given  train- 
load  of  commodities  between  any  two  points.  In  proof  of  this  fact 
I  refer  you  to  Exhiljit  No.  2,  wherein  you  will  observe  that  the  traffic 
representatives  of  the  various  southwestern  lines  have  frankly  so 
testified. 

Furthermore,  it  is  fully  shown  in  their  testunony  that  none  of  them 
consider  any  of  the  elements  which  the  Supreme  Court  has  stated 
constitute  the  standard  of  reasonableness. 

The  inquiry  naturally  would  be.  How  is  the  question  of  reasonable- 
ness to  be  determined  bv  anybody,  whether  a  Conunissioner  or  a  traffic 
man?  The  answer  is  that  the  present  rate  adjustment  of  the  country, 
or  up  to  the  time  when  the  companies  entered  into  combinations 
among  themselves  to  fix  rates  by  agreement  or  conference,  that  it  is 
a  matter  of  evolution.  Every  imaginable  circumstance  surrounding 
the  building  and  the  operation  of  railroads,  the  construction  and  put- 
ting into  operation  of  new  lines,  competition  between  each  other,  be- 
tween marfeets,  the  economies  in  transporting  freight,  the  volume  of 
traffic,  the  return  movement  of  empty  cars,  the  direction  of  the 
volume  of  traffic,  the  net  result  upon  the  whole  is  shown  by  experience, 
have  all  had  a  marked  influence.  Imamnation  can  not  conceive  of  the 
innumerable  facts  and  things  that  have  brought  about  what  is. 
Therefore,  it  is  by  comparison  that  we  are  enabled  to  know  to-day 
what  is  a  reasonable  rate,  and  this  proposition  will  not  be  disputed. 
If  so,  I  would  refer  you  to  an  abundance  of  testimony  of  railway  men 
on  that  subject.  For  example,  Mr.  James  Hagerman,  of  St.  Ix)uis, 
general  counsel  for  the  Missouri,  Kansas  and  Texas  Railway  Ciom- 
pany,  in  a  brief  filed  before  the  Interstate  C!ommerce  Conmiission  in 
cause  677,  involving  the  class  and  commodity  rates  from  St.  Louis  to 
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Texas  oommon  points,  after  reviewing  the  authorities,  makes  the 
following  statement  with  respect  to  the  standard  of  reasonableness 
of  rates: 

Therefore,  when  rates  are  shown  to  be  those  resulting  from  the  force  of  com- 
petitioQ  and  not  In  excess  of  the  rates  charged  for  the  same  service  by  other 
earrieiB  similarly  situated,  the  rates  are  not  only  prima  fncie  reasonable,  but 
sre  conclnslvely  reasonable,  as  no  other  standard  is  or  can  be  used  for  deter- 
Diiniiig  that  question. 

This  is  fully  borne  out  by  the  expression  of  the  Supreme  Court  in 
the  case  of  U.  S.  v.  Trans-Missouri  Freight  Association  (166  U.  S., 
332),  where  the  Supreme  Court  has  said  with  respect  to  the  question 
of  reasonableness : 

What  Is  the  proper  standard  by  which  to  judge  the  fact  of  reasonable  rates? 
Must  the  rate  be  so  high  as  to  enable  the  return  of  the  whole  business  done  to 
amount  to  a  sum  sufficient  to  allow  the  shareholder  a  fair  and  reasonable 
profit?  If  so,  what  Is  a  fair  and  reasonable  profit?  That  depends  sometimes 
Qpon  the  risk  incurred,  and  the  rate  itself  differs  in  different  localities.  Which 
is  the  one  to  which  reference  is  to  be  made  as  a  standard?  Or  is  the  reasonable- 
ness of  the  profit  to  be  limited  to  a  fair  return  upon  the  capital  that  would  have 
been  sufiileient  to  build  and  equip  the  road,  if  honestly  expended?  Or  is  still 
anoUker  standard  to  be  created,  and  the  reasonableness  of  the  charge  tried  by 
the  cost  of  the  carriage  of  the  article  and  a  reasonable  profit  allowed  on  that? 
And  in  such  case  would  contribution  to  the  sinlclng  fund  to  make  repairs  upon 
tbe  roadbed  and  renewal  of  cars,  etc.,  be  assumed  as  a  proper  item?  Or  is 
the  reasonableness  of  the  charge  to  be  tested  by  the  reasonableness  of  the 
charges  for  the  transportation  of  the  same  kind  of  property  by  other  roads 
similarly  situated?  If  the  latter,  a  combination  between  the  roads  would,  of 
course,  furnish  no  means  for  answering  the  question.  It  is  quite  apparent, 
therefore,  that  it  is  exceedingly  difficult  to  formulate  even  the  terms  of  the  rule 
itself,  which  should  govern  in  the  matter  of  determining  what  would  be  reason* 
able  rates  for  transportation.  While  even  after  the  standard  should  be  deter- 
mined there  is  such  an  infinite  variety  of  facts  entering  into  the  question  of 
what  is  a  reasonable  rate,  no  matter  what  standard  is  adopted,  that  any  indl- 
Tidual  shipper  would  in  most  cases  be  apt  to  abandon  the  effort  to  show  the 
nnreasonable  character  of  a  charge  sooner  than  hazard  the  great  expense  in  time 
and  money  necessary  to  prove  the  fact  and  at  the  same  time  incur  the  ill  will  of 
the  road  itself  in  all  Ills  future  dealings  with  it  To  say,  therefore  that  the 
act  excludes  agreements  which  are  not  unreasonable  restraint  of  trade  and 
which  tend  simply  to  keep  up  reasonable  rates  for  transportation  is  substan- 
tially to  leave  the  question  of  reasonableness  to  the  companies  themselves. 

It  is  perfectly  idle  to  talk  about  rates  being  reasonable  or  unreason- 
able per  se.  ITiere  is  no  such  thing,  because  it  must  always  be  rela- 
tive---becanse  it  must  be  determinea  by  comparison. 

I  ask  you,  therefore,  what  factor  or  element  in  the  equation  of 
determining  what  is  a  reasonable  rate  may  not  as  well  be  ascertained 
by  a  competent  conunission  on  investigation  as  by  a  traffic  man  him- 
self. The  Commission  is  an  impartial  tribunal;  the  traffic  man  is 
making  rates  to  make  money. 

ADVANCES  IN  THE  COST  OF  8T7PPLI£S,  MATERIAL,  AND  LABOR  OFFSET  BT 

INCREASED  TONNAGE. 

It  is  stated  that  advances  in  rates  are  not  unreasonable  because 
tney  are  justified  by  the  increased  cost  of  operation  due  to  increase  in 
^he  price^  of  labor,  supplies,  and  material,  to  which  I  reply  that  such 
advance  in  these  prices  has  more  than  been  offset  by  the  increased  vol- 
^e  of  traffic  and  by  the  economies  introduced  in  handling  it. 

As  the  country  settles,  as  towns,  cities,  and  villages  grow  up,  as 
uie  population  increases,  as  the  volume  of  commerce  increases  to  the 
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consequent  increase  in  tonnage  of  railroad  freight  and  increase  in 
passenger  travel,  shall  the  result  be  that,  notwithstanding  these  facts 
the  tax  which  the  public-service  corporations  levy  against  those  over 
whom  they  have  the  power  of  monopoly  become  greater?  With 
more  railroads  and  better  facilities  for  transportation  shall  the  prices 
of  it  increase  to  the  public?  If  so,  then  every  additional  railroad 
that  is  built  in  every  community,  which  divides  the  tonnage  and 
reduces  the  earnings  of  the  existing  lines,  furnishes  a  basis  for 
increased  rates. 

In  order  to  furnish  this  committee  with  the  data  necessary  to 
prove  the  facts  I  state  I  file  herewith,  as  Exhibit  No.  3,  a  copy  of  a 
Drief  which  I  prepared  and  filed  before  the  Interstate^  Commerce 
(Commission  in  an  mvestigation  respecting  the  advances  in  the  class 
and  commodity  rates  from  St.  Louis  to  Texas  common  points,  in 
which  will  be  found,  under  proper  heading,  tables,  fibres,  memo- 
randa, and  remarks  with  respect  to  testimony  of  witnesses,  and 
which  are  to  be  found  in  the  record  of  that  case,  and  which  will  show: 

First.  That  the  total  cost  of  labor  in  proportion  to  the  gross  earn- 
ings is  not  greater  than  it  was  in  1892  or  1894. 

Second.  That  the  increase  in  the  price  of  labor  was  more  than  off- 
set by  what  the  labor  earned  in  the  service. 

Third.  That  a  dollar  expended  for  labor  in  1903  was  more  valuable 
and  produced  greater  results  in  transportation  than  in  1892. 

Fourth.  That  beginning  with  January,  1900,  there  was  a  gradual 
increase  in  prices  of  supplies  until  July,  1903,  and  since  that  time 
there  has  been  a  substantial  decrease,  so  that  the  prices  of  supplias 
and  materials  are  not  substantially  different  to  wnat  they  were  in 
1892. 

Fifth.  The  tons  of  freight  carried  1  mile  per  ton  of  fuel  is  mate- 
rially increased. 

Sixth.  That  the  financial  condition,  expenditures,  operating  ex- 
penses, and  net  earnings  on  the  southwestern  lines  is  fully  set  forth 
in  tables  from  which  it  is  shown  that  net  earnings  have  been  increas- 
ing for  twelve  years  and  that  based  upon  the  real  value  of  tliese  rail- 
ways they  have  earned  a  fair  per  cent  on  the  cost  of  the  property  at 
all  times  and  in  recent  years  a  very  large  per  cent,  more  than  can  be 
earned  in  other  large  investments  in  real  property. 

Seventh.  The  economies  in  handling  traffic  are  shown  in  which  it 
appears  that  there  has  been  a  great  increase  in  the  number  of  tons 
carried  1  mile  per  mile  of  road,  the  number  of  tons  per  train  mile  and 
per  loaded-car  mile,  and  generally  a  decrease  in  the  percentage  of 
empty-car  mileage,  with  a  large  increase  in  passenger  traffic  and  earn- 
ings. 

RAILWAY  AND  PUBLIC  INTERESTS  NOT  IDENTIGAIi. 

The  oft-repeated  and  catchy  expression  that  the  railway  interest  and 
that  of  the  public  is  identical  is  m  no  sense  true  with  respect  to  the 
question  of  reasonable  rates.  Their  respective  interests  are  adverse 
and  the  identity  of  interests  must  always  disappear  when  the  one 
makes  its  charges  against  the  other.  That  both  are  indirectly  inter- 
ested in  the  prosperity  of  the  other  goes  without  saying,  but  that 
unity  of  interest  ceases  the  moment  the  one  is  to  be  made  more  or  less 
prosperous  by  taking  or  requiring  from  the  other  more  than  is  just 
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for  a  quasi  public  service.  Thus  it  is  that  there  must  be  always  a 
conflict  of  interest  upon  the  question  of  the  amount  a  railway  may 
charge,  and  this  fact  presents  the  supreme  necessity  of  a  tribunal 
whi(£  may,  at  least  in  all  cases  of  disagreement,  determine  what  is 
fair  and  just  under  all  the  circumstances.  The  railroads,  being  op- 
posed to  givinjg  up  their  prerogative  to  themselves  fixed  the  amount, 
are  naturally  m  a  position  of  antagonism  to  any  adequate  limitation 
of  that  privilege ;  and  it  will  happen,  as  it  must,  that  unless  the  voice 
of  the  people's  representatives  rather  than  that  of  the  railroads  is 
reflectea  in  the  provisions  of  any  measure  which  provides  the  remedy, 
such  remedy  will  prove  fatally  defective.  ^ 


THE    REMEDY. 


I  am  surprised  to  hear  gentlemen  of  well-known  ability  argue  be- 
fore this  conmiittee  that  the  fact  that  there  has  been  no  judgment  of 
the  courts  sustaining  any  decision  of  the  Interstate  Comimerce  Comis- 
sion  against  the  reasonableness  of  a  rate  is  proof  that  rates  are  reason- 
able, and  that  no  finding  of  the  Commission  to  the  contrary  has  been 
sustained.  Until  they  aiall  point  out  some  case  in  which  the  courts 
have  overruled  a  decision  of  the  Commission  against  a  rate  as  being 
unreasonable  there  is  no  merit  to  the  argument.  The  fact  is  that  the 
Supreme  Court  has  in  no  case  held  that  the  Commission's  findings 
on  the  facts  were  wrong.  It  would  more  comport  with  a  sense  of 
justice  for  this  committee  to  examine  the  decisions  of  the  courts  with 
respect  to  the  points  on  which  the  Commission's  decisions  have  been 
based  than  to  accept  the  suggestion  that  it  had  missed  the  bull's-eye 
and  like  remarks.  For  your  convenience  I  attach  a  synopsis,  marked 
"Exhibit  No.  4." 

As  stated  by  the  Supreme  Court  in  T.  and  P.  By.  Co.  v.  I.  C.  C,  that 
it  has  been  the  law  for  more  than  a  hundred  years  that  all  unjust  and 
onreasonable  rates  charged  by  a  common  carrier  are  unlawful,  and  it 
has  been  settled  that  one  suing  at  common  law  may  recover  for  any 
unreasonable  or  unjust  or  discriminatory  charge  (see  Call  v.  Western 

Union  Telegraph  Company, U.  S., )  ;  it  is  remarkable  how 

few  cases  there  have  been  of  recovery  of  this  character.  The  diffi- 
culty expressed  by  the  Supreme  Court  in  the  Joint  Traffic  case  of 
proving  the  unreasonableness  of  a  rate  undoubtedly  is  amply  suf- 
ficient to  insure  railroads  against  many  such  suits,  however  exorbitant 
their  rates  may  be.  Therefore  we  must  look  to  the  remedy  which  fixes 
the  rate  in  advance. 

It  needs  no  argument  to  show  that  it  is  quite  within  the  exclusive 
power  as  it  is  the  duty  of  Congress  to  appropriately  regulate  interstate 
commerce  so  as  to  produce  justice  and  equality;  and  since  the  arteries 
of  that  commerce  are  the  railroads,  to  regulate  both  the  rates  which 
they  may  charge  and  the  service  which  they  should  render.  I  shall 
^aste  no  time  to  convince  those  who  are  of  contrary  mind  of  the 
imperative  necessity  that  this  be  done. 

Probably  not  less  than  65  per  cent  of  all  traffic  on  railroads  is  inter- 
state, and  a  still  larger  proportion  of  the  freight  char^  and  passen- 
ger fares  collected  which  make  up  the  $2,000,000,000  of  railway  earn- 
mgs  of  this  country  which  annually  come  from  interstate  traffic.  The 
people  being  bound  to  pay  it,  shall  the  railroads  charge  what  they  may  ? 
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If  it  might  be  disastrous  to  the  railroads  for  the  shipper  to  fix  the 
rates^  may  it  not  be  so  to  the  public  if  the  railroads  may  withovt 
restrictions  fix  the  charges?  You  must  understand  exactly  the  old 
law  before  amending  it. 

SYNOPSIS  OF  THE  ACT  TO  REGULATE  CX)MMERCE  BY  SECTIONS. 

First.  After  making  all  railroads  engaged  in  interstate  traffic  under 
a  common  arrangement  for  continuous  carriage,  subject  to  the  act,  it 
declares  that  all  charges  shall  be  just  and  reasonable  and  prohibits  all 
unjust  and  unreasonable  charges,  and  this  is  its  most  important  pro- 
vision, though  the  power  to  enforce  it  is  quite  imperfect 

Second.  ll  prohibits  discrimination  between  persons  in  the  matter 
of  char^  for  similar  identical  service. 

Third.  It  prohibits  undue  and  unreasonable  preferences  or  ad- 
vantages between  persons,  traffic,  and  localities. 

Fourth.  It  prohibits  charging  more  for  longer  than  for  shorter 
hauls  under  similar  circumstances,  over  the  same  line  in  the  same 
dir^tion,  except  as  may  be  allowed  by  the  Commission. 

Fifth.  It  prohibits  pooling  of  earnings,  and  by  its  whole  tenor 
intends  tc^eave  competition  free  and  unrestricted. 

Sixth.  It  requires  all  interstate  rates  to  be  published,  filed  with  the 
Commission,  and  posted  in  their  depots  in  manner  provided  by  the 
Commission,  and  prohibits  deviation  from  such  rates  till  changed — 
in  case  of  advance,  on  ten  days'  notice;  or  of  reduction,  three  days' 
notice. 

Seventh.  It  prohibits  carriers  from  making  local  shipments  out  of 
through  shipments,  and  intends  to  bring  all  interstate  movements  on 
through  rates  under  the  terms  of  the  act. 

Eighth.  It  declares  the  carriers  liable  for  damages  and  attorney's 
fees  lor  every  injury  caused  by  any  violation  of  the  act,  and  purports 
to  furnish  a  remedy  therefor.* 

Ninth.  The  injured  party  may  proceed  in  a  civil  action  for  redress 
for  such  injury  either  before  the  United  States  circuit  court  in  the 
first  instance  or  before  the  Commission,  and  upon  an  order  of  repara- 
tion by  it  which  is  not  obeyed,  then  to  proceed  in  court  to  enforce 
such  order. 

Tenth.  Every  officer  or  agent  of  the  carrier  willfully  violating  the 
act  or  any  provision  thereof  is  deemed  guilty  of  a  criminal  offense 
and  subject  to  punishment  by  fine  or  imprisonment.  So,  likewise,  is 
the  shipper  aiding  or  abetting  in  the  unlawful  transaction. 

Eleventh.  For  the  purpose  of  enforcing  the  provisions  of  the  Act 
the  Interstate  Commerce  Commission  is  established,  of  five  members, 
not  over  three  of  whom  shall  be  appointed  from  the  same  political 
party. 

Twelfth.  It  prescribes  the  Commission's  duties,  as  follows : 

That  the  CJommlssion  hereby  created  shall  have  authority  to  Inquire  into  the 
management  of  the  business  of  all  common  carriers  subject  to  the  proTisions  of 
this  act,  and  shall  keep  itself  informed  as  to  the  manner  and  method  in  which 
the  same  is  conducted,  and  shall  have  the  right  to  obtain  from  such  common 
carriers  full  and  complete  information  necessary  to  enable  the  Commission  to 
perform  the  duties  and  carry  out  the  objects  for  which  it  was  created ;  and  the 
Commission  is  hereby  authorizied  and  required  to  execute  and  enforce  the  pro- 
visions of  this  act 
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Also  to  prosecute  through  the  Department  of  Justice  all  necessary 
proceedings  to  enforce  the  provisions  of  the  act  and  to  compel  the 
production  of  witnesses  and  documentary  evidence,  but  it  is  not  given 
the  power  to  fix  any  rate  for  the  future. 

Thirteenth.  It  gives,  the  right  to  all  persons,  firms,  corporations, 
associations,  and  boards  and  municipalities  to  make  complamt  to  the 
Commission  by  petition  of  any  violation  of  the  act,  which  it  is  made 
the  duty  of  the  Commission,  if  the  grounds  appear  reasonable,  to  in- 
vesti^te  in  such  manner  and  by  such  means  is  it  shall  deem  proper ; 
and  in  like  manner  to  investigate  any  complaint  forwarded  to  it  by 
any  State  railroad  commission ;  and  upon  its  own  motion  to  institute 
any  inquiry  in  the  same  manner  and  to  the  same  effect  as  upon  com- 
plaint, and  no  complaint  may  be  dismissed  for  want  of  direct  interest 
of  the  complainant. 

Fourteenth.  Whenever  an  investigation  is  made  by  the  Commission, 
it  is  its  duty  to  make  a  report  in  writing  with  respect  thereto,  and  its 
findings  of  fact  upon  which  its  conclusions  may  be  based,  together 
with  its  recommendation  as  to  what  reparation  should  be  made  by 
the  carrier  to  the  injured  party :  such  findings  are  in  all  judicial  pro- 
ceedings prima  facie  evidence  or  the  facts  found. 

Fifteenth.  If  it  appears  to  the  Commission  upon  any  investigation 
that  the  act  has  been  violated  and  anyone  injured  thereby^  whether 
complainant  or  other  person,  it  shall  serve  a  copy  of  its  report  upon 
the  carrier  with  notice  to  cease  and  desist  such  violation,  or  make 
reparation  for  the  injury  done,  or  both. 

Sixteenth.  If  the  carrier  does  not  obey  such  order  to  cease  or 
desist,  the  Commission  or  anyone  interested  may  apply  to  the  United 
States  circuit  court  for  the  proper  district  in  a  summary  manner  for 
a  mandatory  injunction  to  enforce  such  order  without  the  formalities 
of  equity  proceedings ;  such  court  may  take  such  evidence  as  it  may 
deem  necessary,  but  must  treat  the  (Commission's  findings  as  prima 
facie  correct,  rendering  a  just  judgment  in  the  premises,  oeing 
fully  empowered  to  speedily  enforce  the  Commission's  orders. 
An  appeal  is  aUowed  to  the  Supreme  Court,  but  the  circuit  court's 
decrees  is  not  suspended  during  such  appeal.  The  expenses  of  such 
prosecution  by  the  Commission  is  paid  by  the  Government,  and  the 
court  shall  allow  complainant  attorney's  fees  in  case  the  Commission's 
order  be  sustained. 

Also,  any  injured  party  may  file  suit  at  law  summarily  in  the  United 
States  circuit  court  to  recover  the  reparation  found  to  be  due  by  the 
Commission  and  have  a  speedy  hearing.  In  such  case  the  Commis- 
sion's findings  are  prima  facie  evidence  of  facts  found.  If  successful, 
the  complainant  shall  be  allowed  all  costs  and  reasonable  attorney's 
fees. 

Seventeenth.  The  Conmiission  shall  conduct  its  business  so  as  to 
secure  the  ends  of  justice,  and  adopt  such  rules  as  may  conduce  to 
that  end. 

Eighteenth.  The  Commission's  salaries  and  expenses  are  provided 
for,  and  it  is  authorized  to  employ  and  fix  compensation  of  its  office 
force  and  other  employees. 

Nineteenth.  The  Commission's  office  is  fixed  at  Washington,  where 
its  general  sessions  are  held,  but  when  necessary  or  more  convenient 
sessions  may  be  held  elsewhere,  and  one  or  more  of  the  Commissioners 


314      PROPOSED   AMENDMENT   OF   INTER6TATE-COMHEB0B   LAW. 

may  prosecute  inquiries  and  take  evidence  in  any  part  of  the  United 
States  respecting  any  matter  pertaining  to  the  business  of  any  carrier 
subject  to  the  act. 

Twentieth.  It  is  provided  that  the  Commission  shall  require  the 
carriers  to  make  annual  reports  to  it,  sliowing  almost  every  con- 
ceivable item  of  the  carrier ^s  affairs  in  every  department  of  its 
business. 

Twenty-first  It  is  the  Commission's  duty  to  make  its  report  annu- 
allv  before  December  1  to  Congress,  containing  all  such  data  and 
information  as  may  be  valuable  m  determining  questions  relating  to 
the  regulation  of  interstate  commerce,  with  such  recommendations 
as  to  additional  legislation  as  mav  be  deemed  necessary  to  jferteci 
tJie  act  The  Commission  has  performed  its  duty  in  this  particular, 
but  Congress  up  to  this  time  has  not 

Twenty-second.  Certain  exceptions  from  the  operation  of  the  act 
are  made  respecting  reduced  rates  or  free  service  for  the  Govern- 
ment, Stat^,  municipalities,  and  objects  of  charity  and  charitable 
institutions,  and  officers  and  employees  of  railways.  Also  provisions 
for  interchangeable  reduced-mileage  tickets,  etc. 

The  remedies  of  the  act  are  also  declared  to  be  in  addition  to 
common-law  remedies,  and  such  remedies,  or  those  provided  by  the 
common  taw  or  by  statute,  are  not  affected  by  the  act 

Twenty-third.  The  circuit  courts  of  the  United  States  are  author- 
ized to  issue  writs  of  mandamus  compelling  such  carriers  to  furnish 
cars  and  facilities  and  to  move  freight  upon  same  rates,  terms,  and 
conditions  for  one  person  as  another. 

Twenty-fourth.  Full  power  to  compel  witnesses  to  testify,  notwith- 
standing the  testimony  may  incrimmate  him,  is  conferred  by  the 
amendatory  act  of  181)3. 

Twenty-fifth.  The  scope  of  the  act  respecting  rebates  was  enlarged 
by  the  Elkins  Act  of  1903,  so  that  every  form  of  deviation  from  the 
published  tariffs  is  prohibited  under  penalties  of  fines,  the  imprison- 
ment feature  of  the  former  law  having  been  eliminated;  also 
additional  powers  given  to  the  Commission  to  compel  by  judicial 
procedure  the  enforcement  of  published  rates  and  to  prevent  dis- 
crimination in  violation  of  the  act. 

It  also  makes  applicable  to  suits  by  the  Commission  a  certain 
enactment  to  expedite  hearings  in  such  cases  before  the  United 
States  circuit  courts,  providing  for  appeals  direct  to  the  Supreme 
Court  of  the  United  States  instead  of  through  the  circuit  courts  of 
appeal.  Since  its  passao;e  the  matter  of  direct  rebates  has  largely 
ceased,  though  by  various  indirect  means  the  railroads,  to  some  ex- 
tent, still  practice  it. 

Except  as  to  the  safety  appliances  act,  the  foregoing  presents  a 
synopsis  substantially  of  the  principal  provisions  of  the  act  to  regu- 
late commerce  as  it  exists  to-day,  as  applied  to  railroads.  There 
can  be  little  doubt  that  it  was  intended  oy  its  framers  to  be  suffi- 
ciently comprehensive  not  only  to  prohibit  all  of  the  principal  wrongs 
then  known,  but  to  furnish  an  adequate  and  speedy  remedy  therefor. 
But  it  was  a  new  and  untried  comprehensive  measure,  and  it  was  to 
be  expected  that  defects  would  be  found  in  the  law,  and  that  new 
conditions  would  arise  to  which  it  would  not  apply,  and,  therefore, 
that  it  must  be  amended  to  meet  such  exigencies  from  time  to  time. 


PBOPOSED   AMENDMENT   OF   INTERSTATE-OOMMEROB   LAW.        315 
THE  ACTT  TO  REGULATE  COMMERCE  HAS  BEEN  OF  GREAT  VALUE. 

That  it  has  been  of  inestimable  value  no  one  familiar  with  the 
facts  can  doubt.  The  accumulated  information  contained  in  annual 
reports  of  railways  and  the  records  and  statistical  data  covering, 
as  they  do,  sixteen  years  of  the  marvelous  railway  development  oi 
the  country  in  construction,  consolidation,  and  operation  of  railways, 
as  well  as  their  financial  operations,  comprises  a  nistory  which  other- 
wise it  would  be  practically  impossible  to  obtain.  Its  value,  there- 
fore, can  not  be  overestimated,  because  we  would  be  groping  in  the 
dark  in  any  attempt  at  railway  regulation  without  it.  It  has  been, 
therefore,  equally  valuable  to  the  railways  themselves  and  to  the  pub- 
lic The  same  may  be  said  of  the  tariffs  on  file  with  the  Conunission 
for  the  Fame  period,  comprising  a  history  of  rates  otherwise  unob- 
tainable. 

In  addition  to  this,  volumes  of  testimony  and  findings  of  the  Com- 
mission in  the  many  important  hearings  which  it  has  held,  in  which 
opinions  have  been  rendered,  often  by  very  able  men,  furnish  an 
encyclopedia  of  learning  upon  the  subject  to  which  anyone  may  re- 
sort who  desires  to  become  educated  upon  the  subject,  but  for  which 
we,  the  public,  would  be  like  a  schoolboy  starting  in  the  primer,  so 
far  as  thi^  subject  is  concerned. 

And,  again,  the  questions  which  have  arisen  in  the  courts,  fought 
out  by  lawyers  of  great  ability  and  decided  by  judges  and  courts 
eminent  for  probity  and  learning,  have  blazed  the  way  and  placed  by 
the  roadside  landmarks  of  inestimable  value  to  guide  both  the  public 
and  the  railroads  when  confronted,  as  we  are,  with  the  question  of 
appropriate  railway  regulation,  which*  our  worthy  President  em- 
phatically declares  to  be  the  most  important  question  before  the 
American  people. 

So,  therefore,  to  him  who  says  that  the  act  to  regulate  commerce 
has  been  a  failure  or  a  worthless  enactment  let  it  be  said  he  has  not 
fairly  measured  it. 

It  is  no  uncommon  thing  to  read  in  the  papers  and  to  hear  from 
the  platform  declarations  that  the  law  as  it  stands  is  worthless,  but 
what  has  been  said  shows  that  such  statements  are  incorrect.  That 
the  law  has  been  discovered  to  be  seriously  defective  is  undoubtedly 
true,  yet  it  affords  some  remedv,  though  very  imperfect,  and  is  being 
constantly  resorted  to  as  the  only  means  of  railway  regulation.  Many 
of  the  Commission's  decisions  are  complied  with,  and  the  fact  that  it 
may  be  resorted  to  with  a  fair  show  of  success,  after  protracted  liti- 
gation, has  no  doubt  some  beneficial  restraining  effect.  On  the  whole 
it  may  fairly  be  said  to  have  been  of  very  great  benefit  to  the  public. 

PRESENT  LAW   SHOULD  BE  RETAINED,  BUT  PERFECTED. 

You  will  observe  from  the  foregoing  analysis  of  the  act  that  the 
machinery  of  the  law  seems  complete.  In  fact,  its  provisions  have 
been  put  into  working  order,  and  a  system  of  operation  thereunder 
has  become  established.  The  country  has  become  familiar  with  it 
and  the  proceedings  under  it.  The  decisions  under  it  may  be  used  as 
precedents  and  the  machinery  kept  in  working  order  without  the 
dangers  which  would  surely  xoUow  a  new  system.  Therefore,  con- 
sidering the  comprehensive  character  of  the  act,  its  many  wise  and 
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salutary  provisions,  it  certainly  seems  to  me  that  when  we  approach 
the  all  important  and  complex  problem  of  railway  regulation  we 
should  profit  by  experience,  holdmg  fast  to  that  wmch  is  good,  dis- 
carding that  which  is  bad,  and  render  perfect  that  which  is  imperfect. 
My  obiect,  therefore,  is  to  point  out  tnese  features  and  to  show,  if  I 
can,  what  ought  to  be  done  as  well  as  the  danger  which  may  follow 
the  enactment  of  a  new  and  untried  complex  system,  thereby  possibly 
destroying  what  we  have  and  leave  us  with  a  law  more  imperfect. 

THE  IMPERFECTION  OF  THE  PBEfiENT  LAW. 

The  fourth  section,  commonly  known  as  the  ^  long  and  short  haul 
clause,"  it  was  supposed,  was  intended  to  prevent  discrimination 
between  localities  and  persons  in  transporting  over  the  same  line 
in  the  same  direction  at  a  less  rate  for  the  longer  than  shorter  haul. 
The  qualifying  words,  ^^imder  substantially  similar  circumstances 
and  conditions,''  it  was  supposed,  and  the  Commission  so  held,  would 
apply  in  case  of  water  competition,  but  not  competition  by  railroads 
with  each  other.  But  the  Supreme  Court  held  otherwise^  and  now 
the  act  as  construed  means  that  if  there  is  competition  at  the  farther 
distanced  point  with  other  railroads,  the  section  does  not  apply, 
because  in  such  case  the  carriage  would  not  be  under  substantially 
similar  circumstances  and  conditions. 

The  undue-preference  clause  of  the  third  section  has  fallen  by  the 
same  criticism  wherever  the  preference  arises  from  the  same  cause; 
and  it  has  been  expressly  held  that  the  qualifying  words  of  the  fourth 
section,  just  quoted,  skives  the  right  to  the  carriers  to  make  sach 
discrimination  or  preference  in  cases  of  dissimilarity  existing  alone 
from  railroad  competition.  So  from  practical  effect,  so  far  as  I 
can  see,  sections  3  and  4  might  as  weU  oe  repealed  in  so  far  as  they 
apply  as  bases  of  rate  maSing  to  commercial  centers  or  railroad 
crossings.  Under  the  interpretation  of  the  act  by  the  Supreme 
Court,  which  all  must  admit  to  be  correct  whether  we  tliink  so  or 
not,  it  is  for  the  court  to  say  what  are  similar  and  what  are  not 
substantially  similar  circumstances  and  conditions,  so  that  you  can 
never  know  in  advance  what  it  will  consider  dissimilar — ^the  term 
is  so  comprehensive.  You  can  see  from  this  how  disastrous  to  this 
feature  of  the  law  it  was  for  its  framers  to  have  used  such  inapt 
yet  comprehensive  and  flexible  terms  as  "under  substantially  simi- 
lar circumstances  and  conditions."  This  illustrates  how  the  whole 
purpose  of  an  enactment  may  be  defeated  by  nullifying  exceptions 
and  qualifications. 

These  defects  can  be  cured  by  simply  striking  out  the  qualifying 
words  and  leaving  it  to  the  Commission  to  determine  the  circum- 
stances and  conditions  which  will  make  it  reasonable  that  a  greater 
charge  for  the  short  haul  than  the  longer  haul  be  allowed.  If  any- 
one suffers  from  such  amendment  it  win  arise  from  the  just  applica- 
tion of  a  beneficent  rule.  This  section  should  either  be  thus  amended 
or  repealed. 

BEASONABLENESS  OF  RATES  AND  HOW  TO  DETERMINE. 

The  Commission  may  not  designate  what  the  proper  rate  is  to  be 
substituted  for  one  found  to  be  unlawful,  because  the  act  does  not 
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distinctly  so  provide;  neither  is  it  within  the  power  of  any  court  or 
tribunal  to  do  so^  because  the  rate-making  power  can  not  be  dele- 
gated to  the  judiciary. 

It  needs  no  firgument  to  show  that  the  law,  being  in  this  state,  is 
very  imperfect;  while  it  prohibits  unjust,  unreasonable,  and  dis* 
criminatory  rates,  the  macniner)^  provided  for  its  enforcement  has 
proven  inadequate.  Every  provision  for  its  enforcement  seems  on 
its  face  to  be  complete,  even  to  minute  detail.  The  Commission  is 
apparently  clothed  with  full  power  to  enforce  its  provisions,  but 
this  appearance  became  a  mere  shadow  when  it  was  found  to  be 
defective  in  that  it  did  not  speciiically  empower  the  C!ommission  to 
name  the  rate  to  be  substituted  for  the  unlawful  one.  This  emas- 
culated the  law  as  it  was  previously  supposed  to  exist. 

It  is  this  imperfection  which  leaves  the  public  with  no  adequate 
or  speedy^  remedy  to  obtain  redress  in  cases  of  unreasonable  rates. 
It  is  this  imperfection  which  has  caused  the  entire  shipping  interest 
of  the  country,  except  the  favored  ones,  to  demand  the  amendments 
of  the  act  and  largely  induced  the  President  to  strongly  recommend 
it.  Through  repeated  decisions  of  the  courts  and  (S)mmission,  we 
have  become  familiar  with  the  very  point  wherein  lies  the  trouble. 
Why  not  remove  the  trouble — elimfnate  the  imperfection  exactly  at 
the  point  where  we  know  it  exists?  If  that  is  done,  the  Commission, 
instead  of  making  a  recommendation  merely,  can  say  to  the  carrier 
"We  have  upon  full  hearing  ascertained  that  a  certain  rate  is  too 
high,  and  that  a  certain  rate  would  be  a  proper  one;  it  is  our  opinion 
that  it  will  afford  you  f air^  compensation ;  you  shall  henceforth 
charge  that  rate  unless  conditions  so  change  as  to  entitle  you  to 
charge  more."  Need  anyone  fear  that  the  Commission  will  make 
the  rate  too  low?  I  do  not  believe  anyone  is  justified  in  any  such 
assumption.  I  believe  there  has  been  no  case  in  which  the  courts 
have  said  so,  but  wherever  the  Commission's  orders  have  been  set 
aside  it  has  been  upon  the  ground  of  some  defect  in  the  law  or  in  the 
procedure,  and  mainly  because  of  want  of  power. 

All  commissions  and  courts  must  be  imperfect  and  err  in  judgement, 
and  if  we  wait  for  absolute  perfection  and  just  judgments  in  all 
cases  before  we  have  a  remedy,  then  all  law  and  all  remedies  must 
faiL 

KO  DANGER  OF  OOMMISSION  MAKING  RATES  UNPROFITABLE  TO  RAILROADS. 

The  oversolicitous  railroad  representative  conjures  up  in  his  mind 
a  scheme  of  confiscation  by  the  Commission  being  granted  the  power 
to  name  a  proper  rate  to  be  substituted  for  an  unlawful  one,  and 
with  elongated  countenance  deplores  the  prospect,  and  thinks  he  faces 
ruin.  Such  is  a  mere  figment  of  the  imagination.  The  railway 
henchmen  can  always  see  ghosts  of  destruction  in  railway  regulation, 
but  the  destruction  has  not  happened.  It  is  only  a  ghost.  Is  it  more 
in  accordance  with  justice  that  the  railroads  be  permitted  to  continue 
charging  a  rate  held  by  an  impartial  tribunal  to  be  unjust  and  unrea- 
sonable or  discriminatory  and  have  the  shipper  stand  the  loss  than 
to  require  observance  and  let  the  railroad  stand  the  loss  of  its  unjust 
exactions?  The  proposition  is  that  when  the  Commission  decides 
that  the  rate  is  just  the  shipper  must  pay  it,  and  when  the  Commission 
ddddes  that  the  rate  is  unjust  the  shipper  must  continae  to  pay  it 
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until  some  court  decides  that  the  Commission's  decision  is  ri^ht.  And 
all  of  ttiis  because  of  an  unholy  fear  that  the  Commission  will  rob  the 
railroad.  In  other  words,  the  railroad  must  be  permitted  to  rob  the 
public  in  order  to  prevent  the  Commission  robbing  the  railroad.  In 
the  former  case  there  is  the  motive  of  gain;  in  the  latter,  no  motive 
except  justice. 

PROPOSITION  THAT  RAH^ROAD  WILL  REIMBURSE  THE  INJURED  PARTY 

UNSOUND. 

The  proposition  that  the  railroad  can  and  will  reimburse  the  ship- 
per upon  tne  Commission's  decision  being  found  correct,  while  if  the 
Commission's  decision  is  f oimd  to  be  incorrect  the  railroad  can  not  be 
reimbursed,  and  therefore  that  the  Commission's  order  should  not 
become  effective  till  final  determination  by  the  courts,  presupposes, 
first,  that  reparation  can  be  made  to  the  really  injured  person,  and, 
second,  that  by  the  Commission's  order  reducing  a  rate  will  operate 
as  a  loss  to  the  carrier.  Neither  of  these  suppositions  are  maintain- 
able; in  fact,  are  impossible.  The  matter  must  be  considered  from 
the  standpoint  of  a  given  case,  from  which  a  rule  for  the  many  mav 
be  deduced.  Take,  tor  example,  the  advance  in  freight  rates  on  all 
class  goods  and  most  commoaities  from  St.  Lfouis  to  Texas  common 
points,  of  an  average  of,  saj;,  10  per  cent,  made  in  March,  1903.  The 
Commission  made  an  investigation  into  that  advance,  but  has  not  yet 
decided  it.  Now,  suppose  it  holds  the  advance  unreasonable,  who 
will  be  entitled  to  reparation  ?  You  will  at  once  say,  "  The  person 
who  paid  the  freight;^'  and  the  inquiry  then  is.  Who  paid  it?  Take 
a  carload  of  furniture,  or  agricultural  implements,  or  sugar,  for  exam- 
ple. The  jobber,  wholesaler,  or  commission  merchant  adds  the 
freight  in  the  price  to  retailer,  and  the  retailer  to  his  customer ;  so  it 
results  that  the  consumer  pays  it.  Can  tlie  wholesaler  justly  claim 
reparation?  He  was  not  m]ured.  Can  the  consumer  do  so!  He 
did  not  pay  anything  direct  to  the  railroad,  nor  can  he  afford  to  fool 
will  the  small  amount  which  was  added  because  of  the  advance.  Can 
the  merchant  whose  business  has  been  crippled  thereby  recover  it? 

Thus  it  seems  impossible  to  make  restitution  to  whom  it  belongs. 
Let  it  be  admitted  that  as  applied  to  some  traffic  it  may  be  done,  yet 
in  76  per  cent  of  the  cases  it  can  not  be  done.  It  may  sound  pretty 
to  give  a  bond  to  pay  back  the  unlawful  rate,  but  it  amounts  to  little 
when  the  real  injured  party  can't  be  found,  or,  if  he  should  be  found, 
has  an  interest  too  small  to  consider.  The  law  now  provides  for 
reparation  and  is  entirely  as  efficient  as  any  proposed  bond  to  make 
reparation,  so  the  bond  would  be  mere  surplusage. 

As  to  the  Commission's  order  resulting  in  loss  to  the  carrier,  it  by 
no  means  follows  that  a  reduction  in  a  rate  will  produce  less  earn- 
ings; that  depends  on  whether  the  movement  of  the  traffic  is 
stimulated  over  the  given  line.  Railroads  have  freauently  reduced 
rates  for  the  purpose  of  making  more  out  of  the  Dusiness.  It  is 
well  known  that  a  high  rate  may  earn  less  than  a  low  one  on  a  given 
line  of  railway  on  a  particular  traffic.  Justice  is  always  a  matter  of 
approximation,  and  me  rule  of  the  greatest  good  to  the  greatest  num- 
ber must  prevail. 

Any  attempt,  therefore,  to  so  frame  a  law  as  to  permit  a  railroad 
to  continue  an  unlawful  charge  on  the  condition  ca  xu^t^iDg  r^ara- 
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tion  to  the  injured  party  is  a  mere  delusion,  and  must  result  in  the 
railroads  retaining  the  principal  part  of  the  unlawful  booty.  There 
is  never  any  danger  of  the  Commission  requiring  that  traffic  be  car- 
ried at  a  loss,  but  if  it  does  so  it  will  be  enjoined. 

THE  GOVERNMENT  SHOULD   PROSECUTE   THE   INQUIRY   AND   NOT   REQUIRE 
OF  THE  SHIPPER  THE  UNEQUAL  TASK  OF  LITIGATION. 

If  a  given  shipper  is  dissatisfied  with  a  rate  of  freight  or  any  ad- 
vance in  it,  he  will  not  generally  enter  into  litigation  with  half  a  dozen 
railroads,  because  the  contest  is  entirely  unequal.  He  can  not  afford  the 
expense;  he  can  not  get  the  witnesses;  he  can  not  take  the  time  which 
would  be  necessary,  and  hence  any  remedy  which  does  not  provide 
for  the  Government  to  take  up  the  contest  will  be  of  little  practical 
benefit.  Let  me  illustrate :  The  Cattle  Raisers'  Association  of  Texas 
being  dissatisfied  with  certain  advances  in  rates  on  live  stock  in  Texas 
to  market  and  elsewhere,  in  February,  1904,  instituted  a  proceeding 
before  the  Interstate  Commerce  Commission  attacking  tne  reason- 
ableness of  these  advances.  The  first  hearing  was  held  at  Fort 
Worth  in  April,  1904,  and  occupied  several  days  in  taking  testimony 
of  witnesses  brought  from  various  distant  points  at  large  expense 
to  the  association.  The  next  hearing  was  held  at  St.  Louis  in  June, 
1904,  and  there  the  railroads  introduced  testimony  for  almost  a  week. 
In  the  meantime  the  cattle  growers'  interstate  executive  committee 
brought  to  the  attention  of  the  Interstate  Commerce  Commission  the 
claim  of  shippers  in  other  parts  of  the  West  that  the  rates  were 
unreasonably  high  and  the  service  bad. 

The  Commission,  on  its  own  motion,  ordered  an  investigation. 
That  inquiry,  together  with  the  Cattle  Raisers'  Association  case, 
with  which  it  had  been  consolidated,  was  set  down  for  hearing  at 
Denver  in  September,  and  occupied  several  days  in  the  examination 
of  witnesses  brought  largely  from  a  distance.  The  next  hearing  was 
held  at  Chicago,  occupying  a  week.  The  next  hearing  was  held  at 
Fort  Worth,  where  the  evidence  was  practically  concluded  in  De- 
cember, 1904,  at  which  the  Cattle  Raisers'  Association  examined 
witnesses  brought  from  a  great  distance  at  large  expense.  The  case 
now  made  by  the  testimony,  if  all  of  it  were  written  out,  including 
the  exhibits  and  documents  as  well  as  the  testimony  of  the  witnesses, 
would  embrace  more  than  20,000  pages  of  typewritten  matter.  The 
case  is  yet  to  be  briefed  and  argued  before  the  Commission.  Now, 
suppose*  the  Commission  should  decide  the  case  in  favor  of  the  cattle 
raisers'  contentions?  If  the  railroads  do  not  voluntarily  obey  the 
Commission's  order,  either  the  Commission  must  proceed  or  the  Cat- 
tle Raisers'  Association  must  proceed  by  a  bill  in  equity  to  enforce 
the  Commission's  decision;  otnerwise  there  is  no  penalty  for  dis- 
obedience. If  this  great  volume  of  testimony  is  placed  before  the 
court  for  consideration  and  the  court  should  decide  adversely  to  the 
Commission,  on  any  appeal  therefrom  the  record  must  be  printed. 
With  the  regular  charge  allowed  to  clerks  for  having  the  record 

Erinted,  that  one  item  will  cost  $15,000.  Of  course,  if  the  case  should 
e  brought  by  the  Commission  the  Government  would  pay  the  ex- 
pense, but  if  the  Commission  did  not  see  fit  to  bring  it  the  shipper 
would  be  practically  deprived  of  his  remedy  on  any  appeal,  because 
of  the  expense  of  printing  the  record.    True,  the  Commission  has 

H.  Doc.  422,  58-3 21 
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usually  paid  that  character  of  expense,  but  under  the  present  la^ 
it  is  not  bound  to  proceed,  and  therefore  the  option  to  the  shippei 
to  do  so  is,  from  a  practical  standpoint,  a  worthless  one. 

Furthermore,  in  any  proceedings  involving  rates  on  any  given  com- 
modity or  any  schedule  of  rates  the  general  public  in  the  vicimtj 
where  the  rates  apply  is  affected  to  the  same  d^ree  as  the  shipper, 
and  it  is  therefore  a  matter  of  public  concern  and  not  merely  a  mat- 
ter which  concerns  a  particular  shipper. 

Hence  I  say  that  all  the  law  should  require  is  a  specific  complaint 
which  the  shipper  makes,  and  if  upon  investigation  it  appears  propei 
to  do  so,  the  Commission  should  institute  an  investigation  and  the 
Government  bear  the  expense  of  it,  and  any  remedy  fliat  falls  short! 
of  that  will  not  be  adequate.  The  machinery  of  the  law  already  proj 
vides  for  this,  except  that  the  case  proceeds  before  the  Commission 
upon  complaint  at  the  expense  of  the  shipper,  except  in  cases  where, 
on  its  own  motion,  the  Commission  institutes  an  inquiry. 

THE  COMMISSION  SHOULD  DETERMINE  THE  FACTS  AND  ITS  ORDER  SUBJECT 

TO  BE  SET  ASIDE  FOR  UNLAWFULNESS  ONLY. 

It  has  been  repeatedly  decided  by  the  courts  that  fixing  a  rate  for 
the  future  is  a  legislative  act,  whether  done  by  the  legislature  or  by 
a  Commission  authorized  to  do  so,  and  that  the  power  to  fix  a  rate 
for  the  future  can  not  be  delegated  to  the  judicial  oranch  of  the  Gov-j 
emment.  The  court  can  only  determine  whether  the  Commission  has| 
violated  the  law  in  the  manner  of  performing  its  functions  or  vio- 
lated constitutional  rights  in  fixing  such  rates.  If  it  has,  its  orders 
may  be  enjoined,  and  for  this  purpose  the  power  is  inherent  in  the 
courts  to  act,  without  any  special  authority.  It  has  been  repeatedly 
so  held  in  injunction  cases  against  rates  fixed  by  State  commissions. 
Precisely  the  same  principle  is  involved  in  actions  for  injunction 
against  the  Interstate  Commerce  Commission  if  it  is"  given  the  power 
to  fix  a  rate  for  the  future.  Hence,  to  the  over-solicitous  railway 
representative  let  it  be  said  the  railroad  is  in  no  danger  of  having  to 
do  business  at  a  loss  by  any  act  of  the  Commission. 

Furthermore,  the  establishing  of  a  court  to  supervise  the  acts  of  the 
Commission  ought  not  to  extend  to  matters  of  fact,  but  only  to  ques- 
tions of  the  lawfulness  of  the  Commsision's  orders.    T^his   is  so 
because  the  determination  of  questions  of  the  reasonableness  or  rates, 
or  whether  they  are  unduly  discriminatory,  and  the  like  are  ques- 
tions of  fact,  and  the  experience  of  a  Commission  enables  it  better 
to  determine  the  same  correctly.    It  can  not  be  compared  to  any 
other  sort  of  case.    The  evidence  to  show  a  rate  to  be  unreason- 
able is  without  limit,  larg^ely  opinions,  and  in  all  cases  the  deter- 
mination of  the  question  is  one  of  opinion — of  judgment  and  not 
of  law.    The   factors   which   the   Supreme   Court  of  the   United 
States  holds  as  most  material  are,  the  cost  of  the  property,  the 
cost  of  improvements,  amount  and  value  of  securities,  cost  of  re- 
placing, probable  earning  capacity,  cost  of  operation,  excluding  aU 
fictitious  indebtedness  or  waterea  bonds  and  stocks.    But  it  holds 
that  none  of  these  are  controlling,  and  at  last  the  most  certain  test 
of  what  is  a  reasonable  rate  is  such  rates  as  is  established  by  free  com- 
petition, and  therefore  the  policy  of  the  law  is  to  preserve  competition 
and  prevent  combinations  which  destroy  it. 
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Xow,  if  you  take  any  case  which  arises  at  this  time,  when  competi- 
tion has  been  largely  eliminated,  how  is  it  possible  to  arrive  at  any 
conclusion  as  to  what  is  a  fair  rate,  except  tne  enlightened  judgment 
of  an  experienced  and  fair  tribunal  lite  the  Interstate  Commerce 
Commission,  having  on  file  aU  previous  rates  and  statistics  pertain- 
ing  to  the  operation,  earnings,  expenditures,  and  finances  of  each 
road  ?  For  what  good  reason  should  any  court  review  its  decisions 
except  to  determine  mere  questions  of  their  lawfulness  and  to  preserve 
constitutional  rights?  The  Supreme  Court  of  the  United  States  has 
repeatedly  said  that  the  Commission  is  more  competent  to  pass  upon 
the  facts  than  the  courts.  This  is  manifestly  so,  because  each  inves- 
tigation enhances  its  knowledge,  and  familiarity  with  the  subject 
enables  it  to  analyze  and  classify  the  facts,  rejecting  the  errors,  and 
to  base  its  findings  upon  the  reliable  evidence  aided  by  its  own  ac- 
cumulated knowledge.  As  an  example  of  this,  in  a  case  respecting 
dead  freight,  railway  representatives  testify  that  heavy  train  loading 
and  heavy  equipment  has  not  proven  an  economy  in  operation.  That 
was  where  the  contention  was  made  that  because  of  these  factors  rates 
should  not  have  been  advanced.  In  another  case,  where  the  same 
roads  are  defendants,  they  proved  that  because  of  lighter  train  load- 
ing of  live  stock  than  other  freight  the  advances  in  rates  were  justi- 
fied. This  shiftiness  would  enable  the  roads  to  hoodwink  two  differ- 
ent courts,  but  not  so  the  Commission,  which  is  entitled  to  use  its 
enlightened  judgment.  Such  examples  might  be  multiplied  indefi- 
nitely. In  my  opinion,  there  is  no  argument  against  leaving  to  the 
Commission  every  power  which  it  now  has  and  extending  the  same  so 
that  it  may  adequately  and  speedily  enforce  the  provisions  of  the  act 
without  unnecessary  interference  from  the  courts.  Mark  it  that 
those  who  oppose  these  simple  amendments  are  not  looking  for  rail- 
way regulation  for  the  public  good. 

INTERSTATE   COMMERCE   COURT  SHOULD   NOT  BE   EMPOWEKED   TO   SUBSTI- 
TUTE rrS  JUDGMENT  UPON  THE  FACTS  FOR  THAT  OF  THE  COMMISSION. 

The  proposition,  which  has  been  made  in  various  forms,  to  establish 
an  interstate-commerce  court  should  be  very  carefully  scrutinized  and 
its  jurisdiction  should  not  extend  to  the  determination  of  the  matters 
of  fact,  except  in  so  far  as  the  same  might  be  necessary  in  ascertaining 
whether  the  Commission's  decision  was  in  violation  of  some  law  or 
constitutional  rights.  In  other  words,  its  judgment  upon  the  facts 
should  not  be  substituted  for  that  of  the  Commission.  It  should  be 
made  to  work  in  harmony  and  not  in  opposition  to  the  Interstate 
Commerce  Commission.  It  should  be  constituted  in  fact  a  court 
to  protect  the  rights  rather  than  to  act  as  a  trier  of  facts.  Its 
object  should  be  to  speed,  rather  than  to  impede,  the  prompt 
enforcement  of  the  Commission's  order.  There  should  be  only  one 
such  court,  so  that  on  all  questions  it  may  act  speedily  as  a  unit, 
and  its  judgment  should  be  final  except  on  constitutional  ques- 
tions. Itis  power  to  review  any  action  of  the  Commission  should  be 
confined  to  ascertainment  of  whether  or  not  the  Commission's  order 
is  in  violation  of  law  or  constitutional  right,  and  it  should  not  be  per- 
mitted to  suspend  such  order  pending  the  court's  decision  except 
where  it  is  manifestly  unlawful. 
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The  procedure  before  it  should  require  a  prompt  submission  oi 
the  finaings  of  the  Commission  and  the  original  testimony,  witliou^ 
the  enormous  expense  of  printing  or  copying,  to  such  court  on  ant 
application  to  suspend  the  Commission's  order,  and  that  it  decide 
the  matter  of  such  application  promptly  upon  that  record.  In  aU 
such  matters  a  speedy  determination  is  the  most  important  element^ 
and  while  the  mipossibility  of  a  judicial  procedure  through  th^ 
regular  channels  of  our  courts  afforaing  sumcient  promptness  may^ 
and  doubtless  does,  justify  the  establishmg  of  such  a  court,  yet  the 
validity  of  any  procedure  before  the  Commission  or  the  validity  oi 
its  finaings  and  decisions  should  not  be  made  to  depend  upon*  th< 
constitutionality  of  any  law  establishing  such  court  or  defining  it^ 
powers,  that  is  to  say,  if  Confess  makes  a  mistake  in  the  one  law  il 
^ould  not  affect  the  other.  We  have  all  along  supposed  that  it  i^ 
not  within  the  constitutional  right  of  Congress  to  vest  in  the  judi^ 
ciary  rate-making  powers,  directly  or  on  appeal,  though  it  may  con- 
fer such  power  upon  a  commission.  In  view  of  which  it  will  b^ 
readily  observed  that  in  the  event  of  such  power  being  conferred 
upon  the  Commission  no  appeal  could  lie  to  any  court  for  a  reviei*^ 
01  the  Commission's  determination  of  a  rate  for  the  future  for  want 
of  constitutional  power  of  the  court  to  exercise  the  legislative  func- 
tion of  rate  making.  We  want  the  interstate-commerce  act  so 
amended  that  the  &)minission,  after  hearing  on  complaint,  mar 
name  a  proper  rate  to  take  the  place  of  an  unlawful  one,  and  we  don  t 
want  that  power  destroyed  because  of  the  invalidity  of  some  law 
providing  for  review  by  some  court. 

Furthermore,  it  would  seem  foolish  to  have  a  court  review  the 
Commission's  findings  of  fact  and  determination  of  what  should  be 
a  proper  rate;  the  findings  of  some  one  must  determine  it,  and 
suppose  the  court  has  the  power  of  review  and  should  arrive  at  a 
different  conclusion  to  the  Commission;  upon  what  ground  could  it 
be  said  that  the  court  is  any  nearer  right  than  the  Commission! 
Why  substitute  the  court's  judgment  for  that  of  the  Commission,  on 
the  facts  or  questions  of  a  proper  rate,  when  a  Commission  is  the 
more  competent  to  decide  it,  as  the  courts  have  repeatedly  admitted! 

The  only  excuse  for  an  interstate-commerce  coiut  is  to  provide  an 
appropriate  and  speedy  opportunity  to  have  passed  upon  the  ques- 
tions pertaining  to  the  lawrulness  of  the  Commission's  decision  and 
protection  of  constitutional  property  rights;  if  it  goes  beyond  that 
it  will  be  a  snare  and  a  pitfall. 

The  courts  as  they  exist  now  can  afford  to  parties  complainin 
of  the  Commission's  decision  respecting  a  future  rate  as  pro^ 
adequate  protection.  Certainly  until  the  new  part  of  the  proposi- 
tion— that  is,  the  establishing  of  a  special  court—can  be  deliberately 
planned  and  carried  out.  There  is  no  haste  necessary,  so  let  that 
part  of  it  rest  till  you  ascertain  how  much  it  is  needed.  How  fool- 
ish it  would  be  to  establish  a  new  court  in  a  hasty  and  imperfect  way. 

THE  PROPOSITION  TO  ALLOW  POOLING  UNNECESSARY ;    BESIDES,  IT  WOULD 
BE  DESTRUCTIVE  OF  COMPETmON  AND  GOOD  PUBLIC  SERVICE. 

The  present  law  prohibits  pooling;  that  is,  it  prohibits  two  or  more 
lines  01  railroad  leading  from  one  commercial  center  to  anotlier  from 
agreeing  that  they  will  divide  their  earnings  or  traiHc.    That  provi- 
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sion  of  the  law  was  no  doubt  inserted  so  as  to  preserve  competition. 
lx>th  in  respect  to  the  matter  of  rates  and  quality  and  character  oi 
service.  It  looks  to  me  that  it  will  be  a  step  backward  to  now  legalize 
pooling  and  destroy  competition.  I  can  not  see  that  it  will  have  any 
material  effect  upon  the  question  of  rates  if  the  Commission  is  given 
power  to  fix  rates  in  case  of  a  pooling  agreement  or  arrangement,  but 
the  question  of  service  performed  for  the  rate  charged  is  (juite  as 
material  as  the  rate  itseli,  both  with  respect  to  the  carriage  of  freight 
and  passengers.  There  would  be  no  way  in  which  the  Government 
can  saccessxully  regulate  the  quality  of  the  service  which  shall  be 
rendered  for  a  given  rate.  It  could  only  do  so  in  a  general  way.  I 
predict  that  in  case  Congress  should  legalize  pooling  that  it  will  be 
found  by  experience  that  it  will  be  at  the  sacrifice  of  the  service  in 
t>oint  of  quality  and  time.  There  does  not  seem  to  be  any  necessity 
for  it.  It  is  not  necessary  in  order  to  prevent  rate  wars,  since  there 
can  be  no  competition  if  the  railroads  all  maintain  their  published 
rates.  If  one  reduces  a  rate,  the  other  does  or  may,  so  that  very  little 
traffic  will  be  diverted  by  the  reduced  rate  from  one  line  to  another. 
B^des,  most  of  the  rates  are  made  practically  by  agreement  between 
the  interstate  lines. 

I  have  no  hesitancy  in  saying  that  it  is  an  advantage  to  the  rail- 
roads to  be  able  to  agree  upon  the  rates  which  shall  be  charged,  and 
such  agreement  through  traffic  associations  or  otherwise  might  be 
legalized  provided  the  rates  thcrebv  made  are  put  into  effect  under 
such  agreement  and  are  subject  to  the  supervision  of  the  Commission 
in  every  case  as  a  condition  precedent  to  being  effective,  and  thereaftei* 
to  investigation  and  change  upon  complaint.  That  sort  of  an  ar- 
rangement would  leave  out  the  danger  of  rate  wars,  which  is  the  main 
argument  in  favor  of  pooling,  but  would  leave  the  public  the  benefit 
of  competition  in  the  matter  of  service,  as  each  road  will  undertake 
then  to  render  such  service  as  to  induce  the  largest  movement  over  its 
lines,  and  still  be  left  with  the  incentive  to  afford  the  best  service  pos- 
sible to  get  the  business.  I  believe  in  retaining  the  present  law  with 
such  additions  only  as  are  necessary,  and  after  perfecting  it  let  it  be 
fairly  tried.  It  is  like  having  a  complicated  machine,  eyery  part  of 
which  works  well,  but*there  is  a  want  of  sufficient  power  to  produce 
results.  Let  the  power  be  given  the  Commission  to  operate  under 
the  present  law  and  the  public  will  have  as  simple  a  remedy  as  pos- 
sible, and  the  railroads,  knowing  that  the  remedy  exists,  will  adjust 
most  of  the  disputes  with  shippers  without  compelling  a  resort  to 
the  Commission. 

I  desire  to  impress  upon  the  members  of  this  committee  that  if  you 
make  a  provision  in  anv  bill  which  contains  an  interstate  commerce 
court  that  such  court  shall  pass  upon  the  reasonnblenes  or  the  fair- 
ness of  the  decisions  of  the  Commission,  or  their  justness,  jou  might 
as  well  abolish  the  Commission  entirelv,  because  the  question  of  rea- 
sonableness is  a  question  of  fact,  and  the  court  would  simplv  be  sub- 
stituting its  judgment  for  that  of  the  Commission  without  the  power 
to  fix  tlie  rate  for  the  future.  In  such  a  case  the  court  would  be  de- 
structive of  the  power  of  the  Commission,  as  it  might  happen  that  its 
judgment  was  different  from  that  of  the  Commission. 

The  making  of  the  rate  by  the  Commission  is  a  legislative  power, 
and  it  has  never  been  considered  that  the  courts  have  jurisdiction  to 
iuQuire  into  the  reasonableness  of  the  action  of  a  legislature  or  a  legis- 
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lative  commission  in  determining  the  facts.  It  is  unnecessary,  be- 
cause if  the  Commission  acts  lawfully,  within  the  limits  of  the  Con- 
stitution, there  need  be  no  fear  that  serious  injustice  wiU  be  done,  and 
if  Congress  has  not  confidence  in  the  Commission  acting  justly  in  tlie 
premises,  upon  what  consideration  might  it  be  expected  that  the  court 
would  be  better  qualified  to  do  so? 

Suppose,  for  example,  that  the  Commission  should  decide  that  a 
given  rate,  under  all  of  the  circumstances  was  unreasonable  to  the 
extent  of  1  cent  per  100  pounds.  That  would  be  a  matter  of  judg- 
ment Now,  suppose  that  the  court  should  hold  according  to  its 
judgment  it  should  not  be  advanced  and  set  aside  the  findings  of  the 
Conunission  simply  becjuise  the  court  might  think  that  the  Conunis- 
sion's  decision^ was  not  reasonable.  There  is  just  as  much  sense  in 
having  another  court  to  pass  upon  the  reasonableness  of  the  judgment 
of  that  court,  and  so  on,  ad  infinitum,  as  to  have  a  court  determine 
whether  the  Commission's  decision  is  reasonable. 

I  desire  also  to  call  this  committee's  attention  to  the  fact  that  in  the 
bills  so  far  presented,  wherein  it  is  proposed  to  have  a  court  to  review 
the  action  of  the  Commission,  it  is  only  the  railroad  that  is  given  the 
right  to  review.  Can  it  be  possible  that  the  railroads  have  greater 
rights  in  this  particular  than  the  public?  I  say  that  if  the  court  is 
to  be  given  the  power  to  determine  whether  the  Commission's  decision 
is  reasonable  the  public  and  the  shipper  is  as  much  entitled  to  it  as 
the  railroad  and  they  will  demand  it,  and  on  behalf  of  my  clients  I 
do  demand  it  at  the  hands  of  this  committee.  My  judgment  is  that 
it  will  be  found  that  it  is  destructive  to  the  act  to  put  any  such  pro- 
vision in  it. 

THE  BOND  OF  THE  RAHJIOAD  TO  REFUND  TO  THE  SHIPPER. 

I  undertake  to  say  that  this  provision  is  simply  an  illusion  in  the 
form  in  which  it  appears  in  any  of  the  bills  which  I  have  seen.  I 
am  speaking  plainly,  but  to  the  point.  AVhat  need  is  there  for  the 
bond  of  a  solvent  railroad  company  to  bind  itself  to  pay  back  to  the 
shipper  the  unreasonable  charge  but  to  burden  the  shipper  to  sue  the 
railroad  company  on  the  bond  in  order  to  recover  it?  He  has  ex- 
actly the  same  right  under  the  common  law  to-day,  and  he  has  the 
same  right  under  the  interstate  commerce  law  to-day.  He  can  not 
resort  to  it:  he  will  not  resort  to  it;  and  it  will  be  of  no  benefit  what- 
ever. The  present  act  providas  fully  for  reparation.  It  provides 
that  in  case  the  rate  is  unreasonable  or  otherwise  unlawful  the  Com- 
mission may  order  what  reparation  it  recommends  that  the  carrier 
shall  pay  to  the  shipper,  and  the  shipper  can  make  his  case  in  court 
by  filing  a  petition  to  recover  that  money,  in  the  trial  of  which  the 
findings  of  the  Commission  are  prima  facie  evidence.  If  he  suc- 
ceeds, the  court  allows  costs  and  attorneys'  fees.  Therefore,  the  bond 
proposition  is  an  entirely  useless  incubus  in  cases  of  solvent  railroads 
and  no  suit  will  ever  be  brought  upon  it. 

WARNING. 

From  a  careful  and  exhaustive  studv  of  the  interstate  commerce 
act  and  the  decisions  of  the  courts  with  respect  to  the  same,  havinc: 
detailed  knowledge  of  its  provisions  and  the  practice  under  it,  I  beg 
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to  warn  this  committee,  if  it  desires  effective  legislation,  to  act  not  so 
hastily  as  to  turn  out  and  present  a  bill  that  does  not  bear  the  im- 
press of  deliberate  and  careful  judgment. 

Exhibit  No.  1. 

Cattle  rates  from  Southwest  higher  than  any  time  in  -fifteen  years — 
General  complaint — Rates  for  Southwest  fixed  hy  combination  of 
the  railroads — Competition  eliminated — Testimony  of  railroad  offi- 
cers in  the  Tnatter  of  class  and  com/modity  rates  from  St.  Louis  to 
Texas  comm^on  points  in  force  over  the  Missouri  Paciflo  and  other 
railways. 

[C.  Hailb,  freight  traffic  manager  of  MifBouri,  Kansas  and  Texas  Railway  Company.] 

Mr.  Bbyson.  Had  you  in  the  face  of  these  new  rates  of  March,  1903,  taken 
into  consideration  the  water-competition  feature  from  New  York  to  Galveston? 
Was  that  a  controlling  element? 

Mr.  Hailb.  Possibly  not  a  controlling  element,  but  a  very  important  factor  In 
the  making  of  the  rates ;  it  was  really  one  of  the  strongest  factors  that. appeared 
to  my  mind.  I  had,  previous  to  our  announcement  of  this  advanced  scale,  a 
great  deal  of  talk  with  the  representative  of  the  Mallory  Line. 

Mr.  Bbtson.  That  line  is  not  subject  in  any  way  to  the  filing  of  tariffs  with 
the  Interstate  Conmierce  CJommission? 

Mr.  Haile.  I  understand  not  from  New  York  to  Galveston ;  so  far  as  parties 
to  a  through  rate  is  concerned,  I  do  not  know  whether  they  file  their  rates  or 
not  But  I  was  going  to  say  that  I  had  a  talk  with  the  view  of  determining 
whether  or  not  it  was  possible  for  them  to  make  any  advance,  in  view  of  the 
competition  they  have  from  tramp  vessels — schooners.  I  was  satisfied  in  my 
own  mind  that  so  far  as  the  rail  lines  from  St  Louis  were  concerned — and  from 
Chicago  we  were  all  of  one  opinion — ^that  the  rates  ought  to  be  advanced ;  that 
there  was  no  reason  why  they  should  not  be,  and  every  reason  from  our  own 
standpoint  why  they  should.  The  question  arose  with  me  as  to  whether  or  not 
it  was  possible  to  get  these  rates,  these  water  rates,  which  might  be  used  to 
defeat  any  through  tarifl!s,  advanced,  and  I  was  satisfied  from  this  conference 
with  Mr.  Warfield  that  they  could  make  some  advances  In  their  rates,  and  I 
knew  about  what  volume  of  advance  that  would  probably  be. 

Mr.  Bbtson.  There  was  no  understanding  or  agreement  between  you  and 
the  water  representative  what  the  advance  would  be? 

Mr.  Haile.  Absolutely  none. 

Mr.  Bbyson.  You  felt  it  your  duty  to  advise  yourself  whether  your  line, 
indei)endently,  could  undertake  to  advance  the  rates  on  your  line? 

Mr.  Haile.  Yes,  sir. 

Mr.  Bbyson.  I  think  that  Is  all. 

Coniuiiasioner  Pbouty.  Mr.  Haile,  most  of  the  articles  to  which  these  ad- 
vanced rates  apply  are  produced  ho\h  in  the  Middle  West  and  on  the  Atlantic 
seaboard,  are  they  not? 

Mr.  Haile.  A  great  many. 

Commiss loner  Pbouty.  And  there  must  be  a  relation  of  rates  between  those 
two  points  and  Texas  common  points? 

Mr.  Haile.  Yes,  sir. 

Commissioner  Pbouty.  Would  it  be  possible  for  you  to  advance  your  rates 
without  the  rates  from  the  Atlantic  seaboard  were  advanced? 

Mr.  Haile.  I  think  the  result  would  be  to  divert  to  eastern  markets  a  great 
deal  of  the  tonnage  now  handled  from  th<^  middle  western  markets. 

Commissioner  Pbouty.  As  a  matter  of  policy,  you  would  not  be  disposed 
to  make  a  general  advance  unless  there  was  an  advance  there? 

Mr.  Haile.  Yes,  sir. 

Commissioner  Pbouty.  On  the  other  hand,  it  would  not  be  possible  for  them 
to  advance  their  rates  unless  you  advanced  yours? 

Mr.  Haile.  I  think  not 

Commissioner  Pbouty.  Before  the  rates  of  the  Cromwell  Line  were  advanced, 
Imd  you  any  talk  or  understanding  with  the  mnnngers  of  that  line  that  If 
their  rates  were  advanced  yours  probably  would  be? 
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lilr,  Hatle.  I  suppose  you  mean  tbe  Mnllory  Line? 

Commissioner  Prouty.  Yes ;   the  Mallory  Line. 

Mr.  Haile.  I  had  a  talk,  as  I  say,  with  Mr.  Warfleld,  and  I  told  him  it  was 
the  very  earnest  desire  on  the  part  of  our  people  to  make  an  advance  in  our 
rates  from  St.  Louis,  that  naturally  we  could  not  do  it  unless  there  was  an 
advance  from  New  York,  and  I  asked  him.  in  view  of  the  eomi)etitlon  that 
he  had  to  meet  from  New  York  to  Galveston  in  the  way  of  schooner  com- 
petition and  tramp  vessels,  whether  they  would  bring  about  an  advance  in  tlieir 
rates  to  Galveston,  and  the  net  result  of  the  interview  was  that  they  could 
I>robably  make  some  advance  without  affecting  in  any  marked  degree  the 
volume  of  tonnage  they  had.  That  was  with  reference  primarily  and.  in 
fact,  I  think,  solely  to  the  business  between  New  York  and  Galveston.  I  felt 
satisfied  in  my  own  mind  that  if  they  could  make  that  advance,  if  they  were 
satisfied  that  they  would  make  the  advance  to  Galveston  they  would  not  hesitate 
to  make  it  to  the  interior. 

[Mr.  Halle  had  Just  stated  that  he  had  a  theory  respecting  increase  in  damage 
claims,  and  that  he  could  state  it  if  desired.] 

Mr.  CJowAN.  You  may  do  so. 

Mr.  Haile.  That  is,  that  the  cattle  men  themselves,  believing  from  their  stand- 
point that  these  advances  in  rates  were  not  justified  or  proper,  made  up  their 
minds  to  avail  of  every  pretext  or  technicality  to  get  back  as  much  of  that 
advance  in  the  way  of  claims  as  possible.  I  do  not  mean  that  that  resulted  from 
a  dishonest  purpose,  but  it  followed  the  advance  In  rates  and  was  the  result  of 
the  determination  on  their  part  to  secure  from  the  railroads  every  cent  it  was 
possible  to  get  on  such  a  showing  as  they  could  make. 

Mr.  Cowan.  Now,  Mr.  Haile,  that  might  apply  to  some  of  those  who  have  made 
claims,  but  the  evidence  taken  in  this  case  as  shown  by  many  men  engaged  very 
extensively  in  the  cattle  business  is  that  they  have  had  very  few  claim&  The 
principal  cattlemen  in  Texas  have  very  few  claims,  do  they  not? 

Mr.  Haile.  I  know  some  men  who  do  not. 

Mr.  Cowan.  There  may  be  that  disposition  on  the  part  of  some  men. 

Mr.  Haile.  I  think  so. 

Mr.  Cowan.  There  has  been  a  general  complaint  of  an  advance  in  rates,  has 
there  not? 

Mr.  Haile.  Yes,  sir ;  there  has  been  complaint 

Mr.  Cowan.  Is  it  not  a  fact  that  resulted  In  the  Cattle  Raisers'  Association 
Inviting  a  conference  with  the  traffic  offilals  at  St  Louis  some  three  years  ago, 
in  which  the  representatives  of  the  association  immediately  met  you  and  a  num- 
ber of  traflSc  men  to  talk  over  the  matter  and  see  if  we  could  not  get  the 
advances  of  1899  reduced?    Do  you  remember  that? 

Mr.  Haile.  Yes,  sir. 

Mr.  Cowan.  And  after  giving  consideration,  you  all  declined  to  reduce  them? 

Mr.  Haile.  Yes,  sir. 

Mr.  Cowan.  The  advances  which  were  made  in  those  rates  made  them  higher 
than  they  had  ever  been  before? 

Mr.  Haile.  I  think  they  are. 

Mr.  Cowan.  Is  it  not  a  fact  that  for  ten  years  previous  to  the  advances  made 
in  3899  the  rate  from  Fort  Worth,  for  example — which  would  be  a  fair  one — ^had 
never  been  more  than  31^  cents  per  hundred  pounds? 

Mr.  Haile.  I  will  tell  you.    I  think  that  is  substantially  true,  Mr.  Cowan. 

Mr.  Cowan.  Is  it  not  a  fact  that  during  that  period — say,  from  1890  up  to 
1899— that  the  rates  had  gone  from  25  to  28i  cents  for  the  major  portion  of  the 
time  to  Kansas  City? 

Mr.  Haile.  No  ;  I  find  that  such  rate  was,  in  1889,  to  Kansas  City.  28i  cents, 
and  it  was  advanced  from  that  figure  up  to  33  cents,  where  it  remained  for  a 
series  of  years,  and  was  reduced  again  to  28  cents,  and  then  advanced  to  33i 
cents,  and  then  again  to  3(H  cents. 

Mr.  Cowan.  When  I  said  3H  I  meant  33^  cents;  at  all  events,  the  361-cent 
rate  to-day  is  a  higher  rate  than  has  existed  since  the  organization  of  the  Inter- 
state Commerce  Commission  and  since  we  have  had  a  file  of  the  tariffs  wltb 
them? 

Mr.  Haile.  Yes,  sir. 

Mr.  Cowan.  What  else  could  you  expect,  then,  than  that  the  cattlemen  wonld 
complain  of  the  advances  in  these  rates,  when  they  did  not  know  anything 
about  your  operating  expenses  and  you  have  increased  your  volume  of  traflic? 

Mr.  Haile.  Oh,  I  expect  them  to  coniplnin, 

Mr.  Cowan.  What  better  standard  is  there  which  a  man  should  take  than 
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wbat  has  voluntarily  been  kept  In  force  for  a  long  period  of  years?  What 
better  standard  Is  there  for  him? 

Mr.  Haile.  It  would  depend  on  the  conditions  entirely  under  which  that  rate 
bad  existed. 

Mr.  Cowan.  That  rate  existed  under  a  condition,  we  will  say,  of  competition? 

Mr.  Hahje.  I  think  It  Is  clearly  shown  In  the  testimony  which  has  been  taken 
In  this  case  that  it  was  an  unreasonably  low  rate  during  all  that  period. 


Wednesday,  January  j?5, 1906. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  TVilliam  P.  Hep- 
bum  in  the  chair. 

STATEMENT  OF  ME.  H.  T.  NEWCOMB. 

Mr.  NBWcoifB.  Some  time  last  summer  I  wrote  a  magazine  article 
contending  that  the  question  whether  rates  had  been  advanced  or 
decreased  could  not  be  decided  without  reference  to  the  changes  in 
the  value  of  the  standard  money  in  which  the  rate  is  paid.  I  have 
since  been  requested  hj  some  of  the  railroad  companies  to  apply  the 
principles  that  I  used  in  that  article  to  this  Senate  Document  No.  257, 
m  which  the  Interstate  Commerce  Commission  alleged  that  there  has 
been  a  great  advance  in  rates,  and  made  the  statement,  which  has  been 
repeated  here,  that  this  amounted  to  about  $155,000,000,  as  compared 
with  the  year  1899,  in  the  single  year  1903. 

Mr.  Bacon.  One  hundred  and  fifty-five  million  dollars  in  the  last 
year,  as  compared  with  the  next  preceding  year,  not  the  four  years 
past. 

Mr.  Newcomb.  I  beg  Mr.  Bacon's  pardon;  I  think  Mr.  Bacon  is 
in  error  in  regard  to  that.  1  will  read  the  statement,  which  is  on 
page  5  of  this  document: 

The  average  rate  per  ton  for  this  year  was  $1.0793,  or  nearly  12f  cents  per  ton 
greater  than  the  average  rate  per  ton  for  the  year  ending  June  30,  1809,  this 
difference  amounting  In  revenue  to  $155,475,502  over  what  it  would^have  heen  at 
the  average  rate  of  the  first-mentioned  year. 

Mr.  Bagok.  I  stand  corrected. 

Mr.  Newcomb.  Now,  it  is  rather  startling,  Mr.  Chairman,  that  this 
statement  depends  on  an  erroneous  use  of  the  Commission's  own 
figures.  The  figures  used  by  whoever  prepared  this  report  differ 
from  those  usedl)y  the  statistician  in  the  statistician's  report,  and  the 
differences,  as  between  the  year  1899  and  the  vear  1903,  amount  to 
one-third  of  the  total  advances.  The  author  of  this  report  gives  the 
rate  per  ton  for  1899  as  95  cents.  As  a  matter  of  fact,  it  was  97  cents. 
He  states  the  first  year  of  his  comparison  too  low.  He  gives  the  year 
1903  as  $1.07,  when,  as  a  matter  or  fact,  it  was  $1.05.  So  that  he  puts 
the  first  year  2  cents  too  low  and  the  last  year  2  cents  too  high,  and  if 
we  correct  those  figures  by  using  the  figures  in  the  statistician's 
report,  which  were  open  ana  available  to  the  author  of  this  report,  at 
once  $53,000,000  of  this  increase  disappears.  I  will  furnish,  to  go 
with  m/  remarks,  a  table  showing  the  figures  furnished  by  the 
auditor  for  this  report,  and  the  reports  which  are  available  to  the 
statistician.  But,  Mr.  Chairman,  a  calculation  of  that  sort  depends 
entirely  upon  the  selection  by  the  author  of  the  report  of  the  year 
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which  he  shall  make  the  basis  of  his  calculation.  These  rates  per  ton 
have  differed  from  year  to  year,  and  anyone  can  get  any  results 
which  he  pleases  by  using  a  selected  year.  In  order  to  show  this  I 
have  made  a  table  on  precisely  the  same  basis,  taking  the  year  190i. 
and  I  show  in  columns  the  results  as  comi^ared  with  the  Comniission^s 
table ;  but  it  appears  from  my  fi^ires,  using  the  year  1904  instead  of 
the  year  1899  as  a  basis,  that  on  uiat  comparison  there  was  a  lowering 
of  rates  amounting  to  $234,000,000. 

I  do  not  attach  great  importance  to  that  table.  It  merely  shows 
how  easy  it  is  to  use  figures  of  this  sort  to  get  any  result  you  want. 
The  Commission  might,  perhaps,  have  gotten  an  even  higher  figure  if 
they  had  taken  another  basis,  and  I  can  get  a  much  higher  figure 
again  by  having  some  other  basis.  Anything  in  the  world  can  be 
gotten  by  taking  figures  of  that  kind.  One  result  is  as  real  as  the 
other. 

It  is  proper  to  call  the  attention  of  the  committee  to  the  increased 
expenses  of  railroad  companies  as  between  those  two  years  which  were 
used  for  that  comparison.  Between  1899  and  1903  operating  ex- 
penses increased  $400,000,000.  Wages  paid  to  the  employees  of  the 
railroads  increased  $222,000,000.  The  cost  of  maintaining  structures 
and  equipment  and  roadl^ed  increased  $175,000,000,  and  the  fuel  bills 
of  the  railway  companies  increased  from  $77,000,000  to  $146,000,000, 
or  $69,000,000  altogether. 

I  have  also  made  some  calculations  showing  the  eflBiciency  of  money 
ayments  for  fuel,  for  operating  expenses,  £)r  wages,  and  so  forth, 
t  appears  that  for  every  dollar  paid  out  in  wages  in  1899  the  rail- 
ways were  able  to  carry  294  tons  of  freight  a  mile.  In  1903  for  each 
dollar  paid  in  wages  thev  were  only  able  to  carry  240  tons  a  mile.  So 
that  with  that  slightly  liigher  rate  it  afTected  their  earnings  per  ton 
per  mile,  and  they  could  only  earn  from  freight  $1.88  where  they 
earned  $2.13  in  the  earlier  year. 

The  efficiency  of  the  amount  paid  in  wages  was  less  in  1903  than  it 
was  in  1899.  I  have  made  similar  calculations  relating  to  coal,  which 
show  that  for  a  dollar  paid  for  coal  the  railways  were  able  to  earn  $9 
from  freight  in  1903  where  they  earned  $13.25  m  1899. 

The  same  is  true  of  their  operating  expenses,  the  figures  being 
$1.05  in  1903  as  against  $1.19  in  1899.  On  page  6  of  the  report  we 
find  considerable  discussion  as  to  the  advances  of  rates  of  particular 
articles.  I  selected  the  article  of  hay,  which  was  advanced  from  the 
fifth  to  the  sixth  class,  and  that  advance  is  now  the  subject  of  litiga- 
tion. The  Commission  states  that  this  is  an  average  of  about  80  cents 
a  ton  on  12,000,000  tons.  I  do  not  know^  whether  that  average  is  cor- 
rect or  not,  but  perhaps  it  is  worth  while  showing  that  the  price  of 
hay  has  gone  up  so  much  during  the  year  that  if  the  railroads  did 
get  the  advance  of  $14,000,000  whicli  the  Commission  thinks  they  got 
on  account  of  this  higher  rate,  the  additional  farm  value  or  the 
amount  moved  during  that  time  was  $34,000,000,  or  two  and  a  half 
times  as  great ;  and  it  is  worth  noting  that  during  the  four  years  used 
for  this  comparison,  although  the  crop  was  never  as  great  as  the  crop 
of  1899,  the  value  of  hay  to  the  farmers  of  the  United  States  was 
$204,000,000  more  than  it  would  have  been  at  the  price  of  1899. 

It  was  stated  here  the  other  day,  I  think  yesterday,  that  there  had 
not  been  any  reduction  in  freight  rates.  I  made  a  comparison  on  the 
basis  of  the  report  published  by  the  auditor  of  the  Commission  about 
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I  year  ago,  called  a  "  Forty-two  year  review  of  railway  rates,"  a  docii- 
nent  containing  a  good  deal  of  very  valuable  data.  There  are  three 
nvat  classifications,  you  know,  of  the  freight  traffic  in  the  United 
states.  _  The  official  classification  applies  to  all  business  east  of  the 
Vlississippi  River  and  north  of  the  Ohio  and  Potomac  rivers. 

In  that  classification  during  the  period  from  1887  to  date — or  to 
he  date  of  this  report,  some  time  in  1902 — ^the  net  result  of  changes 
ji  the  classification  has  been  that  95  articles  are  classified  higher 
Jian  they  were  at  the  beginning  of  the  period  and  121  articles  are 
Jassified  lower  than  thw  were  in  the  beginning  of  the  period. 

In  the  western  classification,  which  applies  on  all  classified  traffic 
wrest  of  the  Mississippi  River  and  the  Great  Lakes  to  the  Pacific 
coast,  C5  articles  are  classified  lower  and  23  are  higher  than  they 
wei-e  before.  In  the  southern  classification,  which  applies  east  of 
the  Mississippi  River  and  south  of  the  Ohio  and  Potomac  rivers, 
there  are  254  reductions  as  against  125  advances.  Those  are  net 
changes. 

The  Chairman.  In  what  period  is  that? 

Mr.  Newco3£b.  That  is  during  the  period  covered  by  that  report 
The  auditor  of  the  Commission  receives  something  like  300  tariffs  per 
day.  They  all  make  changes,  and  it  is  the  common  impression,  I  am 
told,  that  more  ot  those  changes  are  downward  than  upward.  I 
took  the  pains  to  make  some  inquiries  yesterday  afternoon  concerning 
the  changes,  and  I  found  that  within  a  recent  period  there  have  been 
some  important  reductions.  Thus  the  rate  on  lumber  from  St.  Louis, 
Kansas  City,  and  river  points  to  St.  Paul  and  Minneapolis,  Minne- 
sota, and  Wisconsin  practically  has  been  reduced  from  16  to  14  cents 
very  recently.  Sugar  from  the  Atlantic  seaboard  to  the  Missouri 
Kiver  and  to  New  Orleans  territory  has  been  reduced.  There  has 
been  a  reduction  on  crackers  and  cakes  and  bakery  products  through- 
out the  entire  West,  and  on  soft  coal  there  has  been  a  reduction  from 
the  Mississippi  River  to  Iowa.  Only  one-half  of  the  regular  rates 
on  seed  wheat  to  Iowa,  Minnesota,  and  Dakota  are  now  being 
charged. 

The  lines  from  Chicago  and  Milwaukee  to  the  Mississippi  River 
have  made  a  reduction  fi'om  10  cents  to  9  cents  on  wire  articles,  nails, 
etc.  The  ^rain  rate  from  Mississippi  River  crossings  to  Ohio,  Indi- 
ana, Michigan,  etc.,  have  been  reduced  from  1  to  5  cents  each. 
There  is  a  great  reduction  pending  covering  the  entire  through 
south-bound  business  from  the  Ohio  River,  Chicago,  Cincinnati,  St. 
Ix>uis,  and  all  points  using  the  Ohio  River  as  a  base  to  the  great 
cities  of  the  South,  and  that  will  affect  all  contiguous  territory. 

As  a  result  of  these  reductions  all  the  rates  n-om  Baltimore,  New 
York,  Philadelphia,  and  Boston,  and  similar  territory  in  the  East 
have  been  reduced  so  that  practically  all  manufactured  products 
moving  into  the  South  have  considerably  lower  rates  than  they  have 
been  taking.  And  those  are  voluntary  reductions.  The  rates  to 
Atlanta  are  reduced  9  cents  on  first-class  freight,  about  9  per  cent  of 
the  old  rate.  The  reduction  on  second-class  freight  is  5  cents,  on 
third-class  3  cents,  on  fourth-class  5  cents,  on  fifth-class  4  cents,  and 
so  all  along  the  line.  Other  cities  the  rates  to  which  are  reduced  are 
Dalton,  CartersA^lle,  Athens,  Elberton,  Augusta,  Macon,  Milledge- 
ville,  Albany,  and  Americus,  and,  as  I  said,  practically  all  of  the  ter- 
ritory in  that  region. 
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I  have  here  from  another  Grovemment  document  a  table  shoiving 
the  course  of  rates  on  wheat  and  flour  from  Chicago  and  St  Louis  to 
New  York.  These  are  the  most  important  rates  in  the  country.  The 
Chicago  and  New  York  rate  is  not  only  the  basis  of  the  rate  on  ail 
grain  from  any  territory  west  of  Buffalo  and  Pittsburg,  and  a  line 
drawn  through  there — ^what  we  call  the  Central  Traffic  Association 
territory — ^but  by  the  application  of  differentials  is  made  the  rate  to 
all  eastern  territory  on  all  that  freight,  whether  for  domestic  con> 
sumption  or  exportation.  It  is  far  the  most  important  rate  in  the 
country.  That  rate  from  Chicago  to  New  York  has  declined  per 
bushel.  It  was  $6.68  in  1899,  the  average  for  the  year,  and  $6.17  was 
the  average  for  1903.  The  table  shows  a  decline  from  15.7  cents  to 
the  present  basis.  I  have  compared  the  rates  per  bushel  on  wheat 
from  Chicago  to  New  York  with  the  farm  value  of  wheat,  and  it 
appears  that  where  it  took  1  bushel  in  every  5^  in  1899  to  pay  the 
freight  from  Chicago  to  New  York,  it  only  takes  1  bushel  in  every 
7.82  bushels  to  pay  the  freight  at  the  present  time.  That  is,  7.8^ 
bushels  of  wheat  will  now  move  from  Chica^  to  New  York  for  the 
price  of  1  bushel,  while  only  5  bushels  would  move  at  that  price  in 
1899. 

Mr.  Bacon.  I  would  like  to  ask  Mr.  Newcomb  if  he  considers  this 
a  fair  comparison,  as  regards  the  price  of  wheat,  which  is  now  very 
high.  It  is  25  or  30  cents  higher  now  than  has  been  the  average  price 
during  the  last  five  years. 

Mr.  Newoomb.  For  1902  the  comparison  would  have  been:  It  took 
1  bushel  in  7.20  as  against  1  bushel  in  5.25  in  1899,  so  that  about  the 
same  result  would  follow  in  last  year  or  any  other  year  of  that  series. 

STATEMEITT  OF  HOH.  H.  8TEEHEB80H,  A  BEPKESEHTATIYE  Df 
C0NOBSS8  PEOM  THE  STATE  OF  MIVHSSOTA. 

Mr.  Steenerson.  Inasmudi  as  I  have  prepared  a  couple  of  drafts 
of  a  bill  to  accomplish  the  purpose  recommended  by  the  President  in 
his  message  in  regard  to  extending  the  powers  of  the  Interstate  Com- 
merce Commission,  I  thought  that  I  would  appear  before  this  com- 
mittee and  give  my  views. 

In  the  first  place,  I  shall  assume  that  the  reason  for  this  legislation 
is  apparent  to  the  committee  and  that  the  evils  to  be  remedied  are 
recognized,  as  they  seem  to  be  by  the  public  sentiment  throughout  the 
United  States  as  well  as  by  the  Executive.  So  that  it  is  not  necessary 
at  all  to  dwell  upon  that  feature.  I  will  assume  that  the  necessity 
for  the  legislation  exists  and  that  it  is  desired  to  meet  that  necessity. 
Neither  do  I  care  to  discuss  the  objections  which  have  been  made  to 
this  legislation,  that  it  would  injuriously  affect  capital  invested  and 
labor.  Those  facts  are  not  new  to  the  committee  nor  to  the  American 
people.  ^  Those  objections  have  been  heard  in  the  United  States 
almost  in  the  same  terms  for  the  last  thirty-five  years,  almost  ever 
since  the  first  grang^er  legislation  in  Illinois  and  other  western  States. 

I  recall  very  distinctly  that  I  served  in  the  senate  of  Minnesota  in 
1885,  just  twenty  years  ago,  when  we  proposed  to  establish  a  railway 
commission  to  regulate  freight  rates  dv  law,  and  these  same  objec- 
tions were  made.^  We  had  ten  years  before  that  time  prescribed  by  a 
statute  the  maximum  rate  for  transporting  j^assengers — 3  cents  a 
mile.    That  was  twenty  years  ago,  and  that  is  the  maximum  rate 
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to-day  in  Minnesota ;  but  at  the  time  is  was  prescribed  every  railway 
man  m  the  country  said  that  it  would  ruin  and  bankrupt  all  the 
railroads  and  stop  all  railroad  construction.  And  when  we  sought 
twenty  years  ago,  as  I  say,  to  give  this  power  to  public  officials,  dire 
disaster  and  ruin  was  predicted.  But  what  followed?  Of  course 
the  act  of  1885  in  Minnesota  did  not  contain  the  power,  but  two 
vears  later  it  was  conferred,  and  although  that  was  not  in  the  proper 
langua^,  so  that  it  was  set  aside  in  the  milk-rate  case  by  the  Supreme 
Court,  later  the  State  did  put  it  into  their  law — ^in  1891 — ana  that 
has  been  in  operation  ever  since,  and  we  have  reduced  the  charges  for 
transportation  on  grain,  and  I  Drought  that  case  before  the  Commis- 
sion myself  and  conducted  the  trial  of  it,  wherebv  the  transportation 
rate  on  grain  over  tlie  Great  Northern  was  reauced,  and. the  rail- 
road, after  it  was  put  into  effect,  adopted  the  same  rate  as  was  pre- 
scribed by  the  Commission.  That  has  been  our  experience;  and  in 
every  instance  the  railway  companies'  representatives  have  predicted 
that  it  would  ruin  them,  whereas,  in  fact,  it  has  benefited  them ;  and 
if  you  ever  refer  to  the  book  written  by  A.  B.  Stickney,  president  of 
the  Chicago  and  Great  Western  Railway,  in  1893,  fourteen  years 
after  the  passage  of  the  interstate-commerce  act,  I  think  you  will  be 
satisfied  that  he  proves  to  your  entire  satisfaction  that  instead  of 
being  an  injury  to  railroad  capital  and  railroad  labor,  public  regu- 
lation and  control  of  transportation  rates  is  a  benefit.  The  power, 
when  it  was  exercised  without  limitation  on  the  part  of  the  S^te  by 
the  transportation  companies,  was  so  abused  that  in  many  instances 
railroad  capital  was  entirely  wiped  out  and  destroyed.  So  that  I 
will  not  dwell  upon  that  feature  of  the  case. 

My  studies  have  been  confined  lately  to  the  legal  aspect  of  the 
proposed  bUl.  But  in  order  to  understaiid  fully  the  legal  form 
which  the  proposed  statute  should  take,  I  want  to  remind  the  mem- 
bers of  the  committee,  although  I  am  quite  satisfied  that  they  all 
know  it,  that  they  should  bear  m  mind  that  there  are  certain  princi- 
ples of  law  that  are  absolutely  settled  and  are  not  subject  to  contro- 
versy in  the  United  States,  although  some  of  the  speakers  who  have 
been  before  the  committee  do  not  seem  to  recognize  the  fact.  These 
principles  have  been  settled  by  the  Supreme  Court  beyond  any  ques- 
tion of  doubt.  It  is  settled  that  the  exercise  of  the  power  to  pre- 
scribe a  freight  rate  for  the  future  is  a  legislative  act,  and  that, 
further,  such  a  legislative  function  can  not  be  exercised  or  performed 
by  any  court.  Now,  inasmuch  as  the  Constitution  says  that  the  judi- 
cial power  in  the  United  States  shall  be  vested  in  one  Supreme  Court 
and  such  other  inferior  courts  as  the  Conffress  may  from  time  to  time 
establish,  it  is  apparent  that  if  you  call  a  body  a  court,  they  are 
thereby  simply  enaowed  with  judicial  power  and  not  with  legislative 
power,  and  consequently,  under  the  decisions  of  the  Supreme  Court, 
can  not  review  the  action  of  a  commission  that  prescribes  rates  for 
the  future,  except  with  this  limitation — and  that  is  the  only  qualifi- 
cation that  exists — that  they  may  review  that  action  because  it  is 
the  same  as  a  law,  the  order  of  the  Commission  in  regard  to  rates  in 
the  future,  or  the  same  as  an  act  of  Congress  prescrioing  what  rate 
shall  be  charged  in  the  future.  They  stand  absolutely  on  the  same 
footing,  and  me  power  to  delegate  that  authority  is  conceded.  There 
is  only  one  ground  upon  which  a  court  can  review  that  kind  of  legis- 
lation, whether  it  is  by  act  of  Congress  or  by  order  of  a  commission, 
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and  that  is  upon  the  ground  that  it  takes  private  property  without 
compensation  or  without  due  process  of  law,  in  violation  or  the  fifth 
amendment  to  the  Constitution,  in  case  it  is  made  by  the  United 
States  authori^,  or  in  violation  of  the  fourteenth  amendment  to  the 
Constitution  ox  the  United  States  in  case  tiiis  legislative  authority  is 
exercised  by  a  State- 
Mr.  TowNSEND.  I  would  like  to  ask  Mr.  Steenerson  to  define  a 
word,  if  I  may. 
Mr.  Steenerson.  Certainly. 

Mr.  TowNSEND.  In  most  of  these  bills  it  is  provided  that  the  court 
may  review  the  decision  or  order  as  to  its  reasonableness  and  lawful- 
ness. 
Mr.  Steenerson.  Tes. 

Mr.  TowNSEND.  What  can  you  say  as  to  what  "reasonableness" 
would  include;  whether  that  is  a  question  of  fact? 

Mr.  Steenerson.  No;  I  conceive  that  probably  the  strongest  bill 
that  was  ever  before  a  court  in  favor  of  the  idea  that  the  court  could 
leview  the  question  upon  the  facts  was  in  the  case  in  the  State  of 
Minnesota,  the  case  which  I  referred  to  which  I  argued  before  the 
Commission  myself;  and  it  was  argued  by  General  Clapp,  our 
attorney-general,  before  the  supreme  court  of  Minnesota.  Tnere  the 
court  stated  that  they  must  construe  the  statute  to  mean  that  it  only 
confers  upon  the  court  judicial  power — that  is,  power  to  review  the 
action,  whether  it  is  confiscatorv  or  not  confiscatory. 

Judge  Mitchell,  whom  I  think  everyone  familiar  with  the  judicial 
history  of  the  State  will  recognize  as  one  of  the  ablest  judges  that 
ever  sat  on  the  bench  in  that  State,  was  particular  to  emphasize  the 
fact  that  the  only  ground  upon  which  any  court  could  review  the 
question  was  by  virtue*  of  the  constitutional  provisions  that  I  have 
referred  to,  in  order  to  determine  whether  or  not  it  was  confiscatory, 
or  taking  property  without  due  process  of  law. 
Mr.  Townsend.  Would  not  that  be  covered  by  "  lawfulness?  ^ 
Mr.  Steenerson.  I  think  the  court  would  oe  bound  to  construe 
"  lawfulness  "  as  simply  "  constitutionality."    Now,  these  principles 
having  been  settled  bejond  peradventure,  that  is  that  the  function 
is  legislative,  and  that  it  may  be  exercised  either  by  Congress  directly 
or  by  a  Commission,  and  that  no  power  exists  anywhere  to  review 
that  action  except  upon  the  ground  that  it  violates  the  Constitution, 
then  where  are  we?    The  ri^t  of  a  court  to  enforce  the  Constitution 
is  not  dependent  upon  any  statute  of  a  State  or  of  Congress.    When 
I  drew  my  first  bill,  which  was  referred  to  this  committee,  I  modeled 
my  bill,  tor  want  of  any  more  extended  knowledge  of  the  subject, 
after  the  law  of  Minnesota — ^that  is,  I  took  the  interstate  commerce 
act,  and  I  took  section  13  of  that  act  and  put  in  there  the  words  of 
the  Supreme  Court  in  the  maximum  rate  case  as  they  should  have  been 
in  there  to  confer  the  rate-making  power.    I  put  those  words  in  there 
and  then  I  had  special  provisions  for  a  review  in  the  court  somewhat 
similar  to  the  provisions  of  the  Cooper-Quarles  bill,  modeled  after 
our  statute;  but  upon  reflection  I  made  up  my  mind  that  this  was 
utterly  superfluous  and  unnecessary,  because  if  the  courts  have  the 
right  to  review  it  in  order  to  enforce  the  constitutional  provisions 
against  confiscation,  then  they  do  not  need  any  statute^  any  more 
than  if  you  were  to  prescribe  to-day  that  the  maximum  to  be  charged 
for  transporting  passengers  over  the  railroads  ^ould  be  2}  cents  a 
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mile.  That  maximum  rate  can  be  attacked,  and  if  they  could  show 
before  a  United  States  court  anywhere  that  it  was  confiscatory  of 
their  property,  then  that  court  would  enjoin  the  enforcement  of  that 
law  as  unconstitutional,  without  our  putting  into  the  act  that  they  may 
do  it,  and  prescribing  the  manner  of  doing  it.  So  that  I  hold  that 
it  is  better  to  leave  the  method  of  procedure  to  review  these  unconsti- 
tutional orders  to  the  courts  themselves.  They  have  the  power, 
and  that  is  the  only  OTound  upon  which  they  can  interfere. 

I  therefore  revised  my  bill,  and  I  drew  a  bill,  which  is  now  No. 
18043,  modeled  after  this  theory.  I  took  section  13  of  the  interstate- 
commerce  act  and  put  in  there  that  the  Commission  has  the  power 
to  order  a  rate  that  is  excessive  in  their  judgment  to  be  discontmued, 
and  to  substitute  another  schedule,  and  that  the  rate  shall  be  the 
rate  for  the  future.  That  is  in  unmistakable  terms.  After  doing 
that  I  provide  that  that  rate,  so  prescribed  by  the  Commission,  shall 
be  the  lawful  rate,  and  then  if  the  railroad  company  refused  te  obey 
it  in  the  future,  such  railroad  shall  be  subject  to  a  penalty  of  $1,000 
a  day.  That  makes  it  take  effect  at  once  when  the  Commission 
orders  it  to  take  effect.  And  further,  I  provide  that  the  penalty 
may  be  recovered  by  the  United  States  authorities,  and  shall  be  paia 
into  the  Treasury  of  the  United  States.  We  therefore  have  a  com- 
plete law  in  itself,  and  the  order  of  the  Commission  operates  the 
same  as  an  act  of  Congress.  Now,  it  is  true  that  that  may  be 
attacked  because  it  is  confiscatorv.  Very  well;  let  them  atteck  it, 
the  same  as  they  have  attacked  the  statutes  of  Nebraska  and  other 
States  as  being  confiscatory. 

The  question  that  is  raised,  undoubtedly,  in  the  minds  of  many 
members  is.  How  are  we  te  avoid  this  interminable  litigation  that 
takes  a  long  time,  and  which  the  Interstate  Commerce  Commission 
complains  of? 

They  say  that  it  takes  several  years  in  the  courts,  and  presumably 
it  was  to  avoid  that  delay  that  the  proposed  bill,  known,  I  believe, 
in  the  papers  as  the  Hepoum  bill,  the  bill  introduced  by  the  chair- 
man of  this  committee^  provides  for  the  extensive  machinery  to 
enforce  it — ^nine  circuit  judges  and  a  court  of  commerce,  with  all  the 
officers  necessary  to  carry  out  its  functions,  entailing  an  expense  upon 
the  United  States  Government  of  probably  $200,000  or  $300,000  a 
year.  The  idea  in  that  must  be  that  it  will  expedite  cases  of  this 
kind  and  the  settlement  of  those  questions,  and  tne  only  case  of  this 
kind  that  can  arise  is  as  to  whether  or  not  the  rate  prescribed  is  con- 
fiscatory or  not.  Let  us  bear  that  in  mind,  then.  1  claim  that  this 
machinery  and  expense  is  unnecessary,  and  for  this  reason:  The 
records  ox  the  Commission  and  of  the  courts  show  that  in  no  instance 
has  the  claim  been  made  that  the  rate  fixed  by  the  Commission  was 
confiscatonr.  What  they  did  claim  in  the  case  that  went  to  the 
Supreme  Court  was  that  the  Commission  did  not  have  the  power  to 
fix  any  kind  of  a  rate,  confiscatory  or  otherwise.  And  it  was  the 
question  whether  the  words  in  the  law  granted  them  that  power. 
That  was  the  question  argued,  and  not  any  other. 

Now,  this  same  question  would  arise  in  a  new  laW,  because  it  would 
take  years  to  find  out  what  the  law  meant  A  statute  is  never  settled 
until  the  highest  judicial  authority  in  the  United  States  lias  construed 
it.  For  that  reason  I  think  it  would  be  a  help  to  follow  as  closely  as 
possible  the  old  law,  which  has  been  construed,  before  we  add  any- 
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thing  to  it.  Further  than  this,  if  the  committee  desires  to  carry  out 
the  ftill  meaning  of  the  President's  recommendation — ^that  is,  that  the 
rates  shall  go  into  effect,  even  if  they  are  confiscatory,  which  I  under- 
stand to  be  the  meaninff  of  the  recommenation  in  the  President's  mes- 
sage— ^then,  of  course,  leaving  that  as  it  was  in  the  bill  advocated  bv 
my  friend  on  my  left  here,  it  would  be  undoubtedly  unconstitutional, 
because  you  can  no  more  confiscate  a  man's  property  for  six  months 
or  a  year  than  you  can  for  one  hundred  years.  But  if  you  desire  to 
carry  out  that,  and  if  it  is  a  delay  in  having  rates  take  effect  that  you 
are  afraid  of,  I  have  a  suggestion  to  make  to  the  committee,  although 
it  is  not  in  my  bill,  whereby  even  that  object  can  be  accomplished,  and 
I  desire  to  call  attention  to  this  fact  with  that  in  view. 

There  is  a  difference  in  the  provisions  of  the  fifth  amendment  to  the 
Constitution  of  the  United  States  and' the  fourteenth  amendment, 
aside  from  the  difference  that  the  one  restrains  Congress  and  the  other 
restrains  States.  That  is,  the  fifth  amendment  is  a  restraint  upon  the 
law-making  power  of  Congress  and  the  fourteenth  amendment  simply 
restrains  the  legislative  action  of  the  States  so  that  they  can  not  take 
property  without  due  prooass  of  law  or  deprive  a  man  of  the  equal 
protection  of  the  law.  The  difference  between  these  two  provisions 
of  the  United  States  Constitution  is  this :  That  the  one  in  regard  to 
Congress,  and  limiting  the  power  of  Congress,  says  that  no  person 
shall  be  deprived  of  his  property  without  due  process  of  law,  nor  shall 
private  property  be  taken  without  just  compensation  for  public  use. 
Those  are  the  words  that  are  not  in  the  amendment  that  relates  to  the 
limitation  upon  States.  Therefore,  I  say  that  if  you  desire  to  have  a 
rate  take  effect,  regardless  of  the  fact  whether  it  is  confiscatory  or  not, 
then  I  believe  the  only  way  to  do  it  would  be  to  put  in  a  provision 
something  like  this,  to  the  law  that  I  propose — ^tnat  is,  giving  the 
power  to  the  Commission  to  prescribe  the  rate  for  the  future,  and 
making  it  the  lawful  rate,  and  prescribing  the  penalty  for  not  enforc- 
ing it — to  add : 

No  court  shall  restrain  the  enforcement  of  any  rate  prescribed  by  the  Oom- 
inisslon  under  the  authority  of  this  act  until  after  it  shall  have  been  finally 
adjudicated  that  such  rate  is  confiscatory'  and  in  violation  of  the  fifth  amend- 
ment to  the  Constitution  of  the  United  States;  and  in  the  event  of  such  an  ad- 
judication the  carrier  affected  thereby  shall  be  paid  out  of  the  Treasury  of  the 
United  States  just  compensation  for  the  time  during  which  said  confiscatory 
rate  was  enforced;  to  be  agreed  upon  by  the  carrier  and  the  Commission,  and 
certified  by  the  Commission  to  the  proper  authorities.  Or,  in  case  the  amount 
is  in  dispute,  the  amount  of  such  claim  for  just  compensation  shall  be  referred 
to  the  Court  of  Claims  for  detei*mination,  and  when  so  determined,  paid  out  of 
the  United  States  Treasury. 

Now,  it  might  seem  that  that  was  a  dangerous  thing;  but  in  view 
of  the  fact  that  this  Interstate  Commerce  Commission  has  never,  so 
far  as  I  have  been  able  to  learn,  prescribed  a  confiscatory  rale  or  one 
that  operated  as  a  confiscatory  rate,  I  do  not  believe" there  is  the 
slightest  danger.  The  danger  that  you  apprehend  is  that  the  protest 
that  it  is  confiscatory  will  oe  used  to  tie  up  the  rate  in  the  courts; 
but  if  we  {guarantee  the  rate  made  by  the  Commission  against  this 
confiscatory  character  then  that  objection  is  removed.  And  I  am 
free  to  say  that  I  believe  that  this  would  be  a  restraint  upon  the 
Interstate  Commerce  Commission  against  making  rates  that  were 
confiscatory.  If  they  knew  that  Uncle  Sam  would  have  to  pay  the 
loss  then  they  would  be  very  careful,  and  of  course  the  company 


PROPOSED    AMENDMENT   OP   INTER8TATE-C0MMEBCE   LAW.       385 

'"ould  not  be  injured,  because  the  amount  of  the  loss  could  easily  be 
ascertained.  It  "would  hurry  up  litigation,  it  would  carry,  probably, 
r  he  question  of  whether  or  not  the  rate  was  confiscatory  to  the  Su- 
{ ^reiue  (Jourt  in  a  vei-y  short  time,  and  during  that  time  tlie  matter 
;*OGld  be  computed  to  what  extent  it  was  confiscatory,  and  deter- 
mined, and  it  j=ecms  to  me  that  that  would  be  taking  property  for  a 
public  use  to  that  extent  which  the  Government  could  pay  for. 
That,  I  lielieve,  would  amount  to  less,  if  this  suggestion  should  be 
II c1  opted,  then  the  expense  of  the  interstate  conmierce  coiirt  and  the 
nine  judges  that  are  provided  for  in  the  Hepburn  bill. 

The  Chaibman.  Tou  think  it  would  be  lawful  and  just  to  permit 
the  Grovemment  to  tax  a  stockholder  in  a  railroad  and  in  that  way 
to  compel  him  to  contribute  to  a  loss  that  is  suffered  by  reason  of  an 
unjust  and  unlawful  benefit  that  a  certain  shipper  may  have  had? 

Mr.  Steekbrson.  Well,  the  United  States  Government  does  not 
levy  any  direct  tax  upon  anybody;  they  are  all  indirect  taxes. 

The  Chaibman.  But  it  pays  taxes. 

Mr.  Steenerson.  He  pays  on  his  consumption,  the  same  as  anybody 
else.  This  is  a  new  question  to  me;  it  only  suggested  itself  last  night 
to  mv  mind,  and  I  am  not  sure  it  would  be  satisfactory,  but  it  strikes 
me  that  it  would  be  a  public  purpose  within  the  meaning  of  the  fifth 
amendment  to  the  C!onstitution  of  the  United  States. 

The  Chaibman.  A  public  purpose  to  aid  a  private  shipper  to  ship 
his  private  property  to  market?  You  would  regard  that  as  a  public 
use? 

Mr.  Steenerson.  I  am  not  claiming  that  this  is  settled  law ;  I  am 
claiming  that  it  is  simply  a  suggestion  that  may  be  iperitorious,  and 
may  not  be;  it  may  be  impracticable  to  do  so.  Therefore  I  do  not 
embody  that  suggestion  in  my  bill.  My  bill  simply  provides  that  the 
power  shall  rest  m  the  Commission  to  prescribe  a  rate  for  the  future, 
makes  it  a  lawful  rate,  and  imposes  a  penalty  for  not  observing  that 
rate,  and  authorizes  the  collection  of  a  fine  by  the  United  States  Gov- 
jmment.  That  is  all  that  my  bill  does.  And  I  believe  that  we  can 
safely  leave  the  question  of  a  review  of  the  law — a  testing  of  the 
constitutionality  of  that  rate — ^to  the  courts,  without  prescribing  the 
method  whereby  it  should  be  done,  and  I  believe  further  that  the 
cases  would  be  so  few  which  would  be  brought  before  the  court  that 
the  present  courts  are  ample,  and  that  we  would  not  be  subject  to 
unnecessary  delay. 

STATSMEHT  OF  MB.  H.  F.  SMITH,  EEPRESEHTIHO   THE   VASH- 
VILLE  CHATTAHOOOA  AND  ST.  LOUIS  EAILWAT. 

Mr.  Smith.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
speak  for  the  management  of  the  Nashville,  Chattanooga  and  St. 
Louis  Railway  and,  unofficially,  for  all  of  the  important  railways 
south  of  the  Fotomac  and  Ohio  rivers  east  of  the  Mississippi  River. 

I  speak,  sir,  as  a  iDractical  traffic  man,  having  had  a  number  of 
years'  experience  in  that  territory.  I  want  to  say,  in  the  outset^  that 
I  marvel  at  the  interest  or  the  anxiety  expressed  over  the  railway 
situation,  particularly  in  the  South,  i  am  unfamiliar  with  the  con- 
ditions in  other,  sections.  But,  as  a  practical  traffic  man,  dealing 
with  these  subjects  every  day,  meeting  people,  meeting  their  views, 
rinsing  their  rates,  I  do  not  appreciate,  can  not  appreciate,  our 
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management  does  not  appreciate,  why  there  should  be  so  much 
anxiety  over  the  relations  between  the  railways  of  the  South  and  the 
people.  They  are  harmonious.  The  real  captains  of  industry,  with 
whom  we  deal,  are  not  discontented.  We  have  reformers  in  our  sec- 
tion of  the  country  the  same  as  we  have  in  all  sections.  They  are 
clamorous.  But  the  real  shippers,  the  real  developers  of  tra£Sc  and 
trade,  the  manufacturers,  are  not  discontented  in  our  district. 

The  honorable  Interstate  Commerce  Commission  in  its  eighteenth 
annual  report  refers  to  '^  the  rapid  disappearance  of  railroad  com- 
petition and  the  maintenance  of  rates  established  by  combination 
attended  as  they  are  by  substantial  advances  in  the  charges  on  many 
articles  of  household  necessity."    It  further  says: 

The  Ck>mmission  regards  this  matter  as  increasliigly  graTe,  and  desires  to 
emphasize  its  conviction  that  the  safeguards  required  for  the  protection  of  the 
pnhlic  win  not  be  provided  until  the  regulating  statute  Is  thoroughly  revised. 

I  want  to  say  that  those  views  of  the  Commission  do  not  justly 
apply  to  the  southern  territory — that  there  is  no  competition  and  that 
the  rates  are  bein^  advanced.  In  the  southern  country  competition 
among  the  railroads  was  never  keener  than  it  is  at  the  present  time. 

The  first  annual  report  of  the  Commission  embraces  the  follow- 
ing statement : 

A  study  of  the  conditions  under  which  railroad  traffic  in  certain  sections  of  the 
country  has  sprung  up  is  necessary  to  an  understanding  of  the  difflculties  which 
surround  the  subject.  The  territory  bounded  by  the  Ohio  and  the  Potomac  on 
the  north  and  by  the  Mississippi  on  the  west  presented  to  the  Ck)mmission  an 
Opportunity,  and  also  an  occasion,  for  such  a  study. 

That  is  the  territory,  Mr.  Chairman,  that  I  am  speaking  for. 

The  railroad  business  of  that  section  has  grown  to  be  what  it  Is  in  sharp 
competition  with  water  carriers,  who  not  only  have  had  the  ocean  at  their 
service,  but  by  means  of  navigable  streams  were  able  to  penetrate  the  interior 
in  all  directions. 

I  want  to  say,  Mr.  Chairman,  that  those  factors  of  competition 
are  as  potent  to-day  as  they  were  in  1887.  In  fact,  in  respect  to  the 
general  transportation  by  water  the  conditions  are  very  a^ravated, 
the  competition  is  very  much  greater.  The  competition,  !&&..  Chair- 
man, that  we  have  to  meet  is  not  only  between  carrier  and  carrier, 
but  the  competition  that  we  do  meet  is  between  markets,  between 
market  and  market,  between  product  and  product.  The  various  car- 
riers originating  various  characters  of  products — ^the  products  of 
the  mine,  for  instance — are  all  in  competition,  one  carrier  as  against 
the  other. 

As  for  the  claim  that  the  rates  are  being  constantly  increased,  that 
does  not  apply  to  our  territory,  sir.  I  think  I  can  truthfully  say 
that  80  per  cent  of  the  changes  in  rates  made  in  the  South  are  reduc- 
tions and  have  been  for  a  number  of  years.  Where  advances  are 
made  they  are  to  bring  about  equalization  and  remove  discrimination 
and  inequalities.  The  reductions  in  revenue,  I  should  say,  are  not 
less  than  90  per  cent,  and  have  not  been  less  than  that  for  tiiree, 
four,  five,  or  six  years. 

Mr.  TowNSEND.  Ninety  per  cent  of  what! 

Mr.  Smith.  I  mean  that  75  or  80  per  cent  of  the  changes  in  rates 
are  reductions,  but  that  involves  90  per  cent  of  revenue — 10  per  cent 
in  revenue  advances  and  90  per  cent  in  reductions. 
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Mr.  Chairman,  the  influence  of  the  Commission  in  our  territory 
has  been  good.  The  occasional  investigation  by  the  Commission  hia 
had  a  good,  salutary,  and  moral  effect  in  the  South,  and  we  of  the 
South  respect  the  rulings  of  the  Commission  just  so  far  as  we  are  able 
to  do  so. 

The  Commission  reports  in  its  eighteenth  annual  statement  to  Con- 
gress that  it  has  reviewed  or  has  received  61  formal  complaints  in 
twelvemonths.  And  examination  of  the  cases  shows  that  only  about 
15  involved  the  southern  railways.  Some  of  them  are  of  minor  impor- 
tance, as  the  Commission  tells  you.  For  example,  some  shipper  has 
complained  of  the  demurrage  on  a  car  of  hay  at  Spartanburg.  There 
are  two  or  three  such  cases  as  that  involved  in  the  61  complaints. 
That  does  not  include  what  we  call — or  what  the  Commission  is 
pleased  to  call — ^informal  complaints.  It  has  been  the  practice  of  the 
Commission  to  forward  those  informal  complaints  to  the  carriers 
directly  interested,  and  in  our  territory  it  has  always  been  a  great 
pleasure  to  the  carriers  to  give  every  attention  to  those  informal  com- 
plaints and  adjust  them  satisfactorily  to  the  complainants  and  report 
the  results  to  the  Commission. 

The  Commission  in  its  eighteenth  annual  report  disclaims  the  desire 
or  purpose  of  seeking  "  power  to  arbitrarily  initiate  or  make  rates 
for  the  railways,"  but  desires  to  be  invested  with  the  power  "  to  pre- 
scribe the  reasonable  rate  upon  complaint  and  after  hearing." 

Now,  in  my  experience  I  nave  never  arbitrarily  initiated  any  rates, 
and  it  is  mv  business  to  revise  rates.  Those  rates  had  been  made  for 
me  long  beiore  I  got  into  the  situation  of  having  to  revise  them.  The 
traffic  people  of  the  South  to-day  are  asking  what  the  Commission 
has  asked  the  power  to  do — ^to  review  and  decide  on  the  reasonable- 
ness of  rates.  We  are  constantly  doing  that.  To  avoid  discrimina- 
tion, the  greatest  publicity  is  given  by  one  railroad  to  all  of  the 
others  of  its  intention  to  change  rates.  Otherwise  we  would  have  a 
chaotic  condition  of  rates,  as  you  doubtless  appreciate. 

The  whole  time  and  attention  of  not  less  than  50  expert  traffic 
people  is  given  to  the  question  of  revising  existing  rates  in  the  South 
to  meet  every  changing  condition  resulting  from  the  rapid  develop- 
ment of  the  resources  of  that  territory,  rfow,  the  wisdom  of  that 
practice  as  to  the  reasonableness  of  rates  must  necessarily  be  greater 
than  could  be  obtained  or  maintained  by  a  small  commission  who 
are  occasionally  having  their  attention  directed  to  the  territory.  The 
danger  of  investing  a  commission  with  authority  to  revise  rates  and 
decide  on  their  reasonableness,  it  seems  to  me,  is  demonstrated  by  the 
action  of  the  honorable  Commission  in  1884,  when  it  ordered  the 
reduction  in  the  rates  from  Cincinnati  to  eight  prominent  points  in 
the  South,  an  average  reduction  of  28  per  cent.  If  the  railroads  had 
been  willing  and  able  to  literally  observe  the  order  of  the  Commis- 
sion we  would  have  had  a  condition  of  rates  in  the  South  that  would 
have  been  abnormal  and  very  discriminatory.  The  order  also  re- 
quired the  lines  south  of  Cincinnati  to  accept  a  like  reduction  in  their 
proportion  on  shipments  from  Chicago. 

The  gentleman  on  my  right  has  referred  to  some  reductions  that 
will  become  effective  in  the  Southton  the  1st  of  February.  I  have 
been  very  closely  associated  with  the  action  resulting  from  th^ 
changes,  and  I  want  to  say,  Mr.  Chairman,  that  we  conamenced  in 
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November  and  have  worked  industriously  up  to  the  present  time  to 
determine  and  arrange  tariffs  that  will  represent  all  of  those  reduc- 
tions. Gentlemen,  the  reductions  mean  $1.80  per  ton  on  first  class 
and  40  cents  per  ton  on  grain  and  many  other  commodities.  To  show 
you  what  that  means  to  the  Nashville,  Chattanooga  and  St.  Louis 
Kailway,  over  24  per  cent  of  the  tonnage  of  the  Nashville,  Chatta- 
nooga and  St  Louis  Railway  is  embraced  in  these  conmiodities — 
gram  and  grain  products  and  hay.  Our  railroad's  proportion  of  that 
means  quite  an  amount  of  revenue.  The  Chattanooga  railroad  for 
five  years  failed  to  pay  its  stockholders  any  dividends,  notwitiistand- 
ing  the  country  was  prosperous  and  the  business  oi  the  road  was 
materially  increasing — that  is,  the  gross  earnings  were  materially 
increasing.  It  resumed,  in  1904,  paying  a  dividend  of  4  per  cent  to 
its  stockholders.  It  only  takes  ^00,000  per  annum  to  pay  a  divi- 
dend of  4  per  cent  to  the  stockholders  of  the  Nashville,  Chattanooga 
and  St.  Louis  Railroad.  All  reductions  made  in  our  rates,  the  reduc- 
tions that  become  effective  February  1,  come  out  of  the  net.  It  does 
not  result  in  increasing  the  volume  of  business,  we  can  not  force 
that  beyond  a  natural  growth,  and  we  can  not  afford  to  reduce  our 
expenses  by  modifying  our  service.  The  competition  between  car- 
riers vying  with  each  other  to  excel  in  service  is  too  j^reat  in  the 
South  to  admit  of  any  company  modifying  its  service  if  it  wants  to 
hold  its  business. 
The  Chairman.  The  time  of  the  gentleman  has  expired. 

8TATEMEHT  OF  HOH.  GILBEET  V.  HAUOEV,  A  EEPEESEHTATIYE 
nr  COKOBESS  FEOM  the  state  of  IOWA. 

Mr.  Haugen.  Mr.  Chairman  and  gentlemen  of  the  committee,  it 
is  not  m}'^  purpose  to  impose  upon  the  generosity  of  this  committee  by 
taking  up  its  valuable  time  in  an  extensive  discussion  of  the  subject 
under  consideration.  Nor  do  I  belive  that  I  can  add  to  or  throw  any 
new  light  on  the  subject.  This  is  a  matter  to  which  you  have  given 
errnest,  honest,  thoughtful,  and  careful  consideration  for  weeka, 
months,  and  years.  Men  oi  ability  and  eminence  from  all  parts  of 
this  country  have  appeared  before  you,  and  nobody  has  more  thorough 
knowledge  of  the  subject  and  situation  and  as  to  what  should  be  done 
in  justice  to  all  concerned  than  have  the  respective  members  of  this 
committee.  However,  I  am  fateful  to  this  committee  for  its  g^- 
erosity  and  courtesy  in  extendmg  to  me  a  few  moments  for  presenting 
my  views. 

Time  will  not  permit  my  going  into  details,  nor  will  I  undertake  to 
discuss  the  constitutionality  ot  the  proposed  legislation.  I  quite 
agree  with  the  suggestion  made  the  other  day  by  a  member  of  this 
committee,  I  believe  by  the  chairman,  that  the  questions  of  law  or 
legality  of  the  measure  had  better  be  studied  in  executive  session 
lather  than  in  the  public  hearings.  I  will  content  myself  by  saying 
that  in  view  of  court  decisions  it  is  generally  conceded  that  Congress 
has  the  power  to  regulate  transportation  rates.  If  so,  I  believe  that 
under  present  conditions  it  is  the  duty  of  Congress  to  legislate  so  as 
to  meet  a  universal,  and  I  believe  just,  demand  on  the  part  of  shippers 
and  99  per  cent  of  the  people. 

At  present  the  common  carriers  have  exercised,  and  do  exercise,  ex- 
clusive power  in  regulating  rates.    The  people  have  no  voice  what- 
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ever.  Competition  among  carriers  has  been  practically  eliminated. 
Stable,  equitable,  and  reasonable  rates  are  essential,  and  discrimina- 
tions, rebates,  and  unreasonable  rates  should  and  must  be  prohibited 
in  order  that  we  may  have  the.  fullest  development  of  worthy  and 
legitimate  business  enterprises. 

All  shippers,  the  small  dealers,  the  large  dealers,  the  small  towns, 
the  large  towns,  all  cities,  villages,  farmers,  and  manufacturers,  in- 
cluding every  person  and  every  community,  should  be  treated  alike. 
That  is,  common  carriers  should  charge  a  lifce  amount  for  like  services 
under  similar  conditions.  It  is  a  question  which  vitally  affects  every 
line  of  business.  The  interests  of  the  common  carriers  and  the  people 
are  mutual  and  each  is  dependent  on  the  other.  The  question  should 
be  dealt  with  judiciouslv,  in  a  broad  and  intelligent  manner,  and  in 
a  spirit  of  justness  and  fairness  to  all  concerned. 

The  raikoad  companies  have  rights  and  their  rights  should  be  re- 
spected and  protected.  But  the  people  also  have  rights  and  are  en- 
titled to  have  consideration,  and  should  and  must  be  protected  against 
the  invasion  of  powerful  and  unscrupulous  interests  which  compel 
them  to  pay,  involuntarily,  tribute  to  the  common  carriers,  which  in 
the  aggregate  amounts  to  hundreds  of  millions  every  year. 

I  ann  one  of  those  who  believe  the  common  carriers  have  abused 
their  power,  and  carried  it  to  a  point  so  as  to  absorb  about 
$1,000,000,0(X)  as  net  profit  every  year.  The  real  value  of  all  rail- 
road property  is  less  than  $10,000,000,000,  yet  they  absorb  as  net 
profits  one-third,  and  it  has  been  estimated  as  high  as  one-half,  of  the 
total  increase  of  wealth  of  the  United  States.  Only  about  1  out  of 
22  employed  in  gainful  occupation  in  the  United  States  is  employed 
in  transportation  services.  The  net  profit  from  one  day's  laoor  in 
transportation  is  equal  to  one-half  of  the  earning  of  22  in  other 
occupations.  Not  that  the  employees  in  transportation  ^et  larger  pay 
than  those  engaged  in  other  occupations,  but  i  am  speaking  ox  profits 
to  the  owners  and  operators  of  the  various  enterprises.  The  profit 
of  $1  invested  in  railways  is  equal  to  one-half  of  every  $9  invested 
otherwise. 

Just  think  of  it !  Railroad  property  with  a  real  value  of  less  than 
one-tenth  of  all  the  wealth  of  the  United  States,  employing  less  than 
1,500,000  of  the  29,000,000  people  engaged  in  gainful  occupation, 
earns  as  net  profit  an  amount  equal  to  one-third  or  the  total  increased 
wealth  of  the  United  States.  Compare  it  with  agriculture.  Bail- 
road  property  is  valued  at  less  than  $10,000,000,000.  The  value  of 
all  farm  property,  according  to  the  Federal  census  report,  is  more 
than  $20,500,000,000.  Five  million  seven  hundred  thousand  fami- 
lies, or  more  than  half  of  all  the  people,  live  on  the  farms.  More 
than  10,000,000  are  engaged  in  agricultural  pursuits.  The  railroads 
employ  1  for  every  8  employed  on  the  farm,  yet  the  railroads'  gross 
receipts  are  equal  to  two-thirds  of  those  from  the  farms. 

The  Interstate  Commerce  Commission's  report  shows  the  gross 
receipts  of  the  railroads  to  be  nearly  $2,000,000,000.  The  Department 
of  Agriculture  estimates  the  value  of  all  farm  products,  except  cot- 
ton, at  $2,700,000,000.  To  this  add  12,000,000  bales  of  cotton  at  SIO 
per  bale,  or  $480,000,000— all  told,  $3,200,000,000. 
But,  as  I  before  stated,  I  have  not  time  to  ^o  into  the  details. 
In  view  of  this,  and  the  various  complaints  coming  in  from  all 
parts  of  this  country,  as  to  excessive,  unjust,  unreasonable,  and  dis- 
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criminating  rates,  which  I  believe  are  well  founded,  it  is  high  lime, 
and  our  duty,  to  give  the  desired  relief.  And  as  to  that  I  think  we 
are  generallv  agreed.  The  question  then  is,  How  shall  we  obtain  the 
best  results!    How  shall  it  be  done? 

Congress  as  a  body  can  not  examine,  investigate,  and  prescribe  rates 
in  detail,  as  that  would  be  a  ph}[sical  impossibility;  but  it  can  dele- 
gate that  power  to  some  commission.  I  believe  this  power  should  be 
delegated  to  the  Interstate  Commerce  Commission,  a  Commission  I 
believe  made  up  of  men  of  integrity,  intelligence,  sound  judgment, 
and  who  have  had  extensive  experience,  ana  who  are  more  compe- 
tent to  deal  with  the  questions  than  any  new  commission  or  tribunal. 
In  fact,  they  are  experts.  If  they  were  not  such  when  appointed, 
they  have  become  such  through  long  service.  They  are  men  learned 
in  the  law.  We  have  this  Commission,  maintaining  it  at  a  large  (ex- 
pense; and  as  some  one  has  suggested,  it  is  now  more  ornamental  than 
useful.  In  view  of  their  experience,  liigh  standing,  and  ability, 
I  believe  this  Commission  should  be  given  exclusive  pjower,  after 
full  investigation  and  hearing,  to  determine  and  prescribe  what  to 
them  seem  just  and  reasonable  rates. 

At  the  suggestion  of  a  member  of  the  executive  committee  of  the 
interstate  commerce  law  convention  I  introduced  a  bill  which  has  been 
referred  to  your  committee,  which  provides  that  this  power  shall  be 
conferred  on  this  Commission.  The  bill  was  drawn  by  Mr.  Call,  of 
California,  who  is  reported  to  have  had  much  experience  in  cases 
before  the  Commission.  My  understanding  is  that  the  bill  was  drawn 
by  him  at  the  request  of  members  of  the  executive  committee  of  the 
interstate  commerce  law  convention,  and  that  the  bill,  if  enacted  into 
law,  will  carry  into  effect  that  which  was  contended  for  by  that  con- 
vention. 

I  take  it  from  a  statement  made  by  this  member  of  the  executive 
committee  of  the  interstate  commerce  law  convention  that  this  bill 
voices  the  sentiment  of  that  organization,  an^  organization  which 
represents  hundreds  of  boards  of  trade,  business  organizations,  and 
State  granges  from  all  parts  of  this  country;  an  organization  ably 
representea  by  the  wortiiy  gentleman,  Mr.  Bacon,  who  has  so  earn- 
estly and  honestly  put  forth  his  untiring  energy  for  many  years  to 
secure  just  legislation. 

I  understand  that  the  features  of  this  bill  meet  with  his  approval ; 
that  is,  that  if  the  Interstate  Commerce  Commission,  upon  investiga- 
tion or  hearings,  finds  rates  to  be  unjust  and  unreasonable  it  shall 
establish  a  just  and  reasonable  rate;  that  its  findings  shall  be  final, 
and  shall  not  be  subject  to  the  review  of  courts,  except  for  manifest 
violation  or  error  of  law ;  that  when  once  determined  by  the  Commis- 
sion the  rates  are  to  take  effect  immediately,  and  that  the  Commis- 
sion's rates  shall  not  be  suspended  by  reason  of  an  appeal ;  that  the 
rate  or  rates  established  by  said.  Commission  shall  not  be  stayed,  sus- 
pended, modified,  or  annulled  otherwise  than  by  said  Commission  in 
the  establishment  of  a  new  rate  or  rates  or  by  a  final  decree  of  a 
United  States  court  of  competent  jurisdiction  for  manifest  violation 
or  error  of  law,  giving  to  this  Commission  mandatory  power;  that 
is,  power  to  enforce  its  finding. 

What  is  the  function  of  a  judge?  I  understand  it  to  be  to  inter- 
pret, to  construe  the  law.  The  jury  is  called  in  merely  to  determine 
the  merits  or  demerits  of  the  claim  and  the  amount  to  be  awai'ded. 
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I  have  no  special  pride  in  any  particular  bill,  just  so  that  effective 
eg^islation  can  be  had.  We  should  legislate  so  as  to  meet  this  just  de- 
Hand  of  tlie  people.  I  am  not  so  particular  about  whose  bill  will  be  re- 
ported as  I  am  to  have  some  bill  passed  that  will  give  the  desired 
relief;  and  if  the  bill  introduced  by  me  can  be  improved  upon,  very 
well — and  I  believe  it  can — I  will  most  cheerfully  support  it.  If  I 
had  my  way  about  it  I  would  make  it  reach  out  further  and  deal  with 
rebates,  private  cars,  etc.,  but  it  seems  to  be  the  general  opinion  of 
the  friends  of  the  proposed  Jegislation  that  these  matters  should  be 
dealt  nvith  separately  at  a  later  date. 

Personally  I  am  willing  to  submit  to  their  judgment  in  this  respect. 

I  thank  the  committee  for  its  indulgence  and  its  kindness  and  cour- 
tesy extended  to  me. 

The  Chaibman.  Mr.  Bacon  will  be  recognized  for  the  fifteen  min- 
utes that  he  expressed  a  desire  to  have. 

8TATBMEMT  OF  MB.  E.  P.  BACON. 

Mr.  Bacon.  Mr.  Chairman,  it  would  be  impossible  for  me,  it  would 
be  impossible  for  anyone,  in  the  limited  space  of  time  which  has  been 
allotted,  to  properly  review  the  statements  which  have  been  made  dur- 
ing the  past  two  weeks  of  the  hearings  of  this  committee  and  the  arifu- 
ments  which  have  been  presented,  uie  statements  undoubtedly  being 
intended  to  be  correct  and  the  arguments  to  be  solid ;  but  I  see  many 
inaccuracies  in  the  former  and  many  sophistries  in  the  latter,  and  I 
really  feel,  gentlemen,  that  it  is  due  to  the  interests  which  I  repre- 
sent—463  commercial  organizations  throughout  the  United  States, 
scattered  in  every  State  in  the  Union  with  the  exception  of  two,  and 
two  of  the  Territories  of  the  country — ^to  reply  to  many  of  these  state- 
ments and  arguments,  and  I  humbly  ask  you  to  accord  me  on  another 
day,  to-morrow  if  possible,  at  least  half  an  hour  in  addition  to  the 
time  that  I  shall  have  on  this  occasion. 

But  I  will  present  what  I  may  be  able  to  during  these  fifteen  min- 
utes that  are  assigned  to  me  now,  which  I  must  do  necessarily  very 

hastilv. 

It  nas  been  questioned  by  some,  and  denied  by  others,  that  the 
power  which  we  have  been  seeking  to  have  conferred  upon  the  Inter- 
state Conmierce  Commission  has  ever  been  exercised  by  the  Commis- 
sion, although  it  has  been  stated  frequently  and  authoritatively  that  it 
was  exercised  during  the  first  ten  years  or  its  existence.  I  have  been 
looking  up  the  facts  in  the  case  for  the  purpose  of  presenting  them  to 
the  committee,  and  I  find  that  in  December,  1896,  a  report  was  made 
by  the  Interstate  Commerce  Commission  to  the  United  States  Senate, 
at  its  request,  in  pursuance  of  the  following  resolution : 

Reiolved,  That  the  Interstate  Commerce  Commission  be  directed  to  transmit 
to  the  Senate  a  statement  showing  each  case  in  which  it  has  ordered  any  carrier 
or  carriers  subject  to  its  Jurisdiction  to  make  any  change  In  the  classiflcntiou  of 
freight  or  in  the  rates  charged  for  moving  passengers  or  property,  or  any  modifi- 
cation in  the  practices  affecting  such  charges,  and  in  connection  with  every  such 
order;  the  classification  or  rates  or  practices  in  effect  at  the  time  when  com- 
plaint was  filed ;  those  in  effect  at  the  date  of  the  order ;  those  directed  to  be 
placed  In  effect;  those,  if  any,  put  In  effect  in  compliance  with  such  order,  and 
those  in  effect  at  the  present  time  in  each  (%se,  as  aforesaid,  and  the  reason  for 
their  action  In  each  case. 

That  resolution  was  adopted  March  18,  1896.    And  then  followed 
the  report  of  ike  Commission,  which  I  will  file  with  the  committee. 
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dated  December  21,  1896.    In  that  report  appear  69  cases  which 
were  decided  by  the  Commission  while  Judge  Cooley  was  a  member 
of  the  Commission,  and  in  which  he  participated  during  the  period 
of  his  service.    The  last  year  of  his  service  he  was  largSy  incapaci- 
tated and  did  not  participate  in  decisions  rendered  after  the  16th  of 
May,  1891,  the  organization  of  the  Commission  having  been  April  5. 
1887.    In  a  little  over  four  years,  with  his  participation,  69  cases 
were  decided  in  which  rates  or  classification  or  practices  affecting 
rates  were  ordered  to  be  changed  by  the  Commission,  and  they  appear 
in  detail  in  this  statement  or  the  Commission  to  the  Senate.     Oom- 
missioner  Schoonmaker,  who  was  one  of  the  original  Commissioners^ 
participated  in  59  of  these  69  cases,  from  April  5^  1887,  to  November 
30,  1890.    From  Judge  Cooley's  retirement  until  August  21,  1890, 
five  and  a  quarter  years,  there  were  63  cases  decided  by  the  Commission 
of  the  same  class,  each  of  which  involved  the  particular  rate  com- 
plained of  or  a  classification  or  some  practice  or  regulation  affecting 
the  rate.    And  I  will  say  that  during  the  first  four  years  the  rej>ort 
of  the  Conmiission  states  that  most  ox  the  orders  were  complied  with, 
and  during  the  subsequent  period  a  considerable  number  of  them  were 
complied  with.    But  during  the  latter  part  of  the  ten-year  period, 
dunng  which  this  power  was  exercised,  the  compliances  grew  less  and 
less;  and  since  the  decision  of  the  Supreme  Court  in  1897  that  that 
power  was  not  conferred  upon  the  Commission  specifically  by  the 
original  act  the  Commission  has  refrained  from  issuing  orders  of  that 
character. 

Among  those  cases  I  wish  to  cite  one  which  was  of  a  very  extensive 
character.  The  Chamber  of  Commerce  of  Minneaj)olis  v.  The  Great 
Northern  Railroad  et  al.,  decided  January  8,  1893,  is  a  case  in  which 
the  Commission  ordered  that  from  certain  described  territory  in  North 
Dakota  and  South  Dakota  the  rates  on  wheat  should  be  1  cent  per 
hundred  pounds  less  to  Minneapolis  than  to  Duluth.  This  was  a 
decision  affecting  the  relation  of  rates  wholly,  not  the  rates  them- 
selves. In  certam  other  territory  1^  cents  less;  in  a  certain  other 
territory  2  cents  less;  in  certain  other  territory  5  cents  less.  With 
some  modifications  a^eed  upon  by  the  parties  to  the  case  these  differ- 
entials were  promptly  put  into  effect,  and  it  covered  hundreds  of 
shipping  points  in  the  two  States  mentioned  to  Minneapolis  and 
Duluth.  I  am  unable  to  state  the  exact  number,  but  from  personal 
knowledge,  my  business  relations  lying  in  fact  largely  in  that  terri- 
tory, it  was  a  very  large  number;  I  know  that  it  covered  several  hun- 
dred, probably  not  less  than  two  or  three  hundred  points. 

I  oner  these  statements  to  show  the  correctness  of  the  statement 
which  has  been  made  repeatedljr  that  the  Commission  did  exercise 
this  power.  Now,  the  fact  that  it  did  exercise  it  I  do  not  put  forth 
as  a  reason  that  it  should  be  conferred  upon  the  Commission  now, 
but  as  evidence  that  with  the  exercise  of  that  power,  with  the  con- 
tinued and  frequent  exercise  of  it,  no  complaint  arose  as  a  result  of 
such  action. 

Mr.  Stevsns.  I  see  that  it  did  in  that  case.  In  that  case  the 
Chamber  of  Commerce  of  Minneapolis  asked  that  the  rate  should  be 
discontinued.  • 

Mr.  Bacx)n.  With  all  respect,  Mr.  Stevens,  I  think  you  are  mis- 
informed. 

Mr.  Stevens.  That  is  the  information  I  have  gotten  from  a  very 
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good  source.  I  did  not  want  to  interrupt,  but  I  do  not  want  any 
misapprehension  about  it. 

ilr.  Bacon.  Let  me  say  that  to  my  certain  knowledge  those  differ- 
entials are  in  force  now  and  have  been  from  that  time  to  the  pres- 
ent; they  are  in  effect  to-day,  and  have  been  since  the  agreement 
between  the  respective  parties  in  relation  to  the  modification. 

Mr.  Stevens.  The  information  I  get  is  from  the  Chamber  of  Com- 
nierce  of  Minneapolis,  stating  that  they  have  asked  that  the  dif- 
ferentials be  discontinued,  for  the  reason  that  if  the  same  policy  were 
pursued  Minneapolis  would  get  no  advantage  from  the  southwestern 
trade  and  Duluth  would  get  all  the  advantage  from  the  northwestern 
trade. 

Mr.  Bacon.  I  beg  resi)ectfully  to  state  that  you  are  misinformed. 
I  am  entirely  familiar  with  the  facts  in  this  case.  There  are  certain 
points  in  the  Southwest  where  the  Minneapolis  people  desire  to  have 
a  more  favorable  differential  than  now  exists,  but  in  North  and 
South  Dakota  the  differentials  established  at  that  time  are  entirely 
satisfactory  and  are  being  observed,  and  I  will  say  that  the  Minne- 
apolis people  would  not  have  them  abrogated  or  interfered  with 
for  any  amount  of  money.  I  will  say  in  Siis  connection  that  I  am 
engaged  in  the  commission  business,  in  the  handling  of  grain,  and  I 
have  a  branch  offic>e  at  Minneapolis  and  a  branch  office  at  Chicago, 
my  main  office  being  in  Milwaukee.  I  also  have  a  branch  office  at  St. 
Louis.  So  I  am  conversant  from  day  to  day  with  all  the  workings 
of  the  rates  on  grain  from  the  territory  in  question. 

In  this  connection  I  wish  to  read  a  memorandum  which  I  made, 
in  order  to  be  more  condensed  and  concentrated  in  reference  to  this 
report  to  tJhe  Senate. 

(Referring  to  memorandum.) 

The  accompanying  pamphlet  is  a  printed  report  to  the  Senate  of 
the  United  States  in  response  to  a  resolution  of  the  Senate  of  March 
18,  1896.  This  report  contains  a  statement  of  the  cases,  arranged 
according  to  the  dates  of  the  decisions,  in  which  changes  in  rates, 
freight  classiiication,  or  practices  affecting  transportation  charges 
had  Deen  ordered  by  the  Commission  up  to  December  21,  1896. 

ITie  orders  shown  on  the  first  20  pages  were  all  issued  during  the 
period  between  April  5,  1887,  the  date  when  the  Commission  was 
organized,  and  January  12,  1892,  when  Judge  Cooley's  resignation 
took  effect.  Judge  Cooley  does  not,  however,  appear  to  have  par- 
ticipated in  any  order  after  May  16,  1891.  An  order  of  that  date 
appears  on  page  18  of  the  report  mentioned. 

An  examination  of  the  record  of  cases  in  that  report  shows  that 
relating  orders  were  made  during  the  first  year  of  the  Commission's 
existence,  in  which  the  following  powers  were  exercised : 

First  Reducing  rates  found  to  be  unreasonable  under  the  first  sec- 
tion of  the  act,  and  prescribing  a  maximum  charge  for  the  future. 
In  the  case  of  Evans  v.  The  Oregon  Railway  and  Navigation  Com- 
pany (1 1.  C.  C.  Rep.,  326),  decided  December  8, 1897,  the  defendant 
enrrier  was  ordered  to  cease  and  desist  during  the  present  grain  sea- 
son—that is,  ending  the  30th  of  June,  1888 — i&om  cnarging  or  receiv- 
ing more  than  23^  cents  per  himdred  pounds,  or  $4.70  per  ton,  on 
^'heat  transported  over  its  railroad  lines  from  Walla  Walla,  Wash.,  to 
Portland,  Oreg.  The  rate  at  the  time  the  complaint  was  filed  was  30 
cents  per  hundred  pounds,  or  $6  per  ton,  and  when  the  order  was 
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issued  the  rate  was  25  cents  per  hundred  pounds,  or  $5  per  ton.  The 
order  reducing  the  rate  to  23J  cents  per  hundred  pounds  was  com- 
plied with. 

Second.  Prescribing  a  definite  and  certain  relation  of  rates  as  be- 
tween different  localities  to  be  observed  in  the  future.  In  the  case  of 
the  Board  of  Trade  Union  of  Farmington  v.  Chicago,  Milwaukee  and 
St.  Paul  Railway  (1  I.  C.  C.  Rep.,  215),  decided  November  1,  1887, 
the  Commission  ordered  that  while  the  defendant  charged  a  rate  of  7i 
cents  per  hundred  poimds  from  Minneapolis  and  other  points  on  its 
River  and  La  Crosse  divisions  to  Milwaukee,  Chicago,  and  other 
points  in  Iowa  and  Illinois  on  wheat,  flour,  and  mill  stuffs  it  must  not 
exceed  a  rate  of  10  cents  per  hundred  pounds,  or  a  difference  of  one- 
third  of  the  amount  on  the  lesser  charge,  for  transporting  the  like 
kind  of  propertv  to  the  same  points  from  Farmington,  Northfield, 
Faribault,  and  Owatona,  Minn.  Rates  of  15  and  13^  cents  were  in 
effect  when  the  complaint  was  filed  and  when  the  order  was  issued. 
The  order  was  complied  with. 

Third.  Prescribing  a  like  definite  relation  in  rates  for  the  future 
as  between  different  commodities.  In  the  case  of  Reynolds  v.  Western 
New  York  and  Pennsylvania  Railroad  Company  (1  I.  C-  C.  Rep., 
393),  decided  January  13,  1888,  the  defendants  were  ordered  to  cease 
and  desist  from  charging  more  for  the  transportation  of  railroad  ties 
from  points  in  Pennsylvania  to  Salamanca  and  Olean,  N.  Y.,  than 
they  charged  for  the  transportation  of  lumber  between  the  same 
points.    The  order  was  complied  with. 

The  forms  of  these  first  orders  as  they  were  entered  at  the  time  were 
closely  followed  by  the  Conunission  in  all  subsequent  decisions.  Ihir- 
ing  the  first  year  after  the  Commission  was  organized  petitions  for 
reductions  in  rates  were  dismissed,  not  for  want  of  authority  to  grant 
the  relief  prayed  for,  but  because  the  proofs,  or  want  of  proofs,  failed 
to  make  a  case  against  the  carriers  complained  of.  The  powers  thus 
exercised  by  the  Conunission  were  as  extensive  in  the  direction  of  pre- 
scribing rates  for  the  future  as  any  that  were  attempted  by  the  Com- 
mission in  later  years. 

The  cases  above  cited  are  only  examples  of  orders  issued  hv  the 
Commission  and  shown  in  the  report  mentioned  while  Judge  CJooley 
was  a  member  of  the  Commission,  and,  as  above  indicated,  he  joined 
in  authorizing  the  issuance  of  these  orders. 

A  case  decided  by  the  Commission  in  an  opinion  by  Conunissioner 
Schoonmaker  has  sometimes  been  referred  to  as  holding  in  1887 
that  the  Commission  had  not  authority  to  prescribe  reasonable  rates. 
This  was  the  case  of  Thatcher  v.  Delaware  and  Hudson  Canal  Com- 
pany (1  I.  C.  C.  Rep.,  152),  decided  July  25,  1887.  That  case, 
however,  did  not  involve  the  reasonableness  of  rates.  The  avowed 
object  of  that  proceeding  was  to  compel  the  application  of  propor- 
tions of  through  rates  to  reshipments  from  Schenectady,  N.  Y.,  to 
Boston  and  Boston  points.  The  decision  made  rests  upon  the 
ground  that  the  change  desired  would  make  the  rate  from  Schenec- 
tady less  than  from  intermediate  stations  between  Schenectady  and 
Boston  and  would  thus  bring  about  a  conflict  with  the  fourth  sec- 
tion, imless  the  carrier  should  voluntarily  reduce  the  rates  from 
the  intermediate  stations.  There  was  no  complaint  in  that  case 
that  the  rates  from  intermediate  stations  were  unreasonable,  nor 
was  there  any  evidence  upon  that  point.    In  this  connection  the 
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\)nunission  used  the  language  which  has  sometimes  been  referred 
f)  as  disclaiming  the  power  to  prescribe  a  reasonable  rate  on  com- 
laint.  The  Commission  said,  as  to  rates  from  the  shorter-distance 
tations,  concerning  which  no  complaint  had  been  made  and  no 
ndenoe  offered: 

It  is  tberefore  impossible  to  fix  fature  rates  in  this  case,  even  if  tlie  Ck)m- 
Wsion  had  the  power  to  make  rates  generally,  which  it  has  not    Its  power 
t  respect  to  rates  is  to  determine  whether  those  which  the  roads  impose  are 
*»r  any  reason  in  conflict  with  the  statute. 

It  was  impossible  to  fix  rates  from  the  shorter-distance  stations 
because  the  Commission  had  before  it  no  complaint  or  any  evidence ; 
ind  if  it  had  power  to  make  rates  generally,  that  is,  without  com- 
plaint or  evidence,  it  could  not  have  done  so  in  the  absence  of  some 
nformation  on  the  subject.  At  that  time,  if  the  rates  were  found  to 
)e  in  conflict  with  the  statute,  it  was  believed  that  the  Commission 
liad  authority  to  prescribe  the  maximum  reasonable  rate,  and  it 
?oon  afterwards  exercised  that  authoritv,  namely,  in  the  case  of 
Evans  v.  Oregon  Railway  and  Navigation  Company,  above  cited. 
In  the  Thatcher  case,  above  mentioned,  the  Commission  said : 

If  the  complainant  thinks  the  rates  from  Schenectady  and  Intermediate 
[•oints  to  Boston  and  Boston  points  are  excessive,  he  can  raise  that  question 
directly  and  distinctly,  and  the  Ommlssion  can  then  enter  upon  a  full  investi- 
;:atJon  of  the  facts  hearing  upon  it 

It  is  proper  to  add  that  up  to  the  time  the  United  States  Supreme 
Court  decided  the  Maximum  Rate  case  Q67  U.  S.^  478)  in  May,  1897, 
the  Commission  exercised  on  every  needful  occasion  the  authority  to 
prescribe  rates  for  future  observance  by  the  carriers.  The  last  case  in 
which  that  aruthority  was  exercised  was  in  the  Milk  Producers'  Pro- 
tective Association  v.  D.  L.  and  W.  R.  R.  Co.  et  al.  (7  I.  C.  C.  Rep,, 
1'2),  decided  March  13, 1897.  In  that  case  the  Commission  foimd  tne 
existing  rates  upon  the  interstate  transportation  of  milk  to  New  York 
delivery  points  unreasonable,  unjust,  and  unduly  prejudicial  and  dis- 
advantageous to  producers  and  shippers,  and  fixed  certain  group  rates 
for  such  transportation.  This  order  was  complied  with  by  the  differ- 
ent carriers. 

I  have  also  had  a  statement  drawn  off  showing  the  cases  in  which 
the  courts  have  refused  to  enforce  the  orders  of  the  Commission, 
which  is  as  follows. 

In  the  following  cases  the  courts  refusq^  to  enforce  the  order  of 
the  Commi&sion  from  the  date  of  its  organization  to  January  14, 1905 : 

•1.  Ky.andlnd.  fir.  Co.  r.  L.  and  N 87  Fed.  Rep.,  567. 

*2.  I.e.  C.  V,  B.  andO 145  U.  S.,  263. 

•  3.  I.  C.  C.  r.  A.  T.  and  S.  F 50  Fed.  Rep., 295. 

4.  I.  C.C.I?.  L.  V 74  Fed.  Rep.,  784. 

•'>.  I.  C.  C.  r.  D.  G.  H.  andM 167  U.  S.,  633. 

•^.  Fla.  Fruit  Exch.  r.  S.  F.  and  W 167  U.S.,  512. 

••.  I.  C.  C.  r.  Tex.  andPac 162  U.  S.,  197. 

.«.  I.  C.  C.  t7.  N.  Y.  P.  andN Never  reported. 

•  9.  I.  C.  C.  V.  L.  and  N 73  Fed.  Rep., 409. 

2^  I.  C.  C.  V.  E.  T.  V.  and  G IHi  U.  S.,  1. 

!ii- 1.  C.  C.  r.  W.  and  A l^<l  U.  S.,  29. 

2-  I.  C.  C.  tJ.  Clyde  S.  S 181  U.  S.,  29. 

2?-  I.  C.  C.  tj.  ayde  S.  S 181  U.  S.,  29. 

"^t- 1.  C.  C.  V.  Ala.  Mid 168  U.S.,  144. 

J2- 1.  C.  C.  tJ.  D.  L.  and  W 64  Fed.  R^p.,733. 

2?' I- C.  C.  17.  C.  N.  O.  and  T.  P 167  U.S.,  479. 

'l'.  BeUmer  v.  L.  and  N 175  U.  S.,  648. 
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♦18.  I.  C.  C.V.N.  E.  R.  Co.  of  S.  C 88  Fed.  Rep.,  611. 

*19.  Colo.  F.  and  I.  Co.  v.  So.  Pac 101  Fed.Eep.,779. 

♦20.  I.  C.  C.  ©.  So.  Ry 105  Fed.  Rep., 70::. 

♦21.  I.  C.  C.v.  So.  Ry 105  Fed.  Rep.,  703. 

•22.  I.  C.  C.  ».  L.  and  N 190  U.S..  273. 

♦23.  Brewer  r.  Cent,  of  Ga 84  Fed.Rep.,25S. 

t24.  Farm.  L.  and  T.  Co.  t?.  N.  P 83  Fed.  Rep., 249. 

♦26.  I.  C.  C.  r.  C.  B.  andQ 186  U.  S.,  320. 

♦26.  I.  C.  C.  V.  N.  C.  and8t.  L 120  Fed.  Rep., 93t 

♦27.  I.  C.  C.  V.  So.  Pac.  (Kearney) Not  yet  reported. 

♦28.  I.  C.  C.  V.  So.  Ry 122  Fed.  Rep.,  800. 

♦29.  I.  C.  C.  V.  C.  P.  and  V 124  Fed.  Rep.,624. 

It  should  be  noted  that  of  these  29  cases  25  went  off  not  upon  ques- 
tions of  fact,  but  upon  proper  construction  of  the  law.  These  25 
cases  are  marked  with  a  star.  The  Cattle  Raisers'  case,  marked  with 
a  dagger,  was  referred  back  to  the  Commission  by  the  Supreme  Court, 

In  the  following  cases  the  courts  enforced  the  order  of  the  Com- 
mission : 

1.  I.  C.  C.  V.  C.  N.  O.  and  T.  P.  R.  (partially) 162  U.  S.,  184. 

2.  City  of  St.  Clondr.N.  P Not  reported. 

3.  Tileston  Mill  Co.  v.  N.  P Not  reported. 

4.  I.  C.  C.  V.  L.  andN.  (naval  stores) 118  Fed.  Rep.,  613. 

5.  I.  C.  C.  V.  So.  Pac.  (oranges) 132  Fed.  Rep.,  829, 

6.  I.  C.  C.  v.- L.  and  N.  (Tifton,  Qa.) No  decision. 

In  the  Tif ton  case  defendants  complied  with  the  order  of  the  Com- 
mission after  suit  was  brought  in  the  court 

The  Chairman.  The  time  of  the  gentleman  has  expired. 

Mr.  Bacon.  I  respectfully  beg  mat  the  committee  will  take  into 
consideration  my  request  that  I  oe  allowed  a  half  an  hour  more  to- 
morrow morning. 

Mr.  TowNSEND.  Won't  you  put  in  what  you  have  there? 

Mr.  Bacon.  I  will  put  in  the  decision  of  the  Supreme  Court  in  the 
case  of  Smythe  v.  Oliver  Ames  et  al. 

That  the  vested  rights  of  railway  corporations,  and  their  immunity  from  the 
operation  of  legislative  action  that  would  be  unjust  to  their  rightful  interests, 
are  amply  protected  by  the  provisions  of  the  Constitution  of  the  United  States 
has  been  definitely  settled  by  recent  decisions  of  the  Federal  courts,  notably 
by  the  decision  rendered  by  the  Supreme  Court  on  March  7,  1898,  In  what  is 
known  as  the  Nebraska  Railroad  Commission  case,  entitled  **  Smythe  f.  Oliver 
Ames  et  al."    The  opinion  of  the  court,  delivered  by  Justice  Harlan,  declares : 

**  It  is  settled  that  a  State  enactment,  or  regulations  made  under  the  authority 
of  a  State  enactment,  establishing  rates  for  the  transportation  of  persons  or 
property  by  railroad  that  wWh  not  admit  of  the  carrier  earning  such  compensa- 
tion as  under  all  circumstances  is  just  to  it  and  to  the  public,  would  deprive 
such  carrier  of  its  property  without  due  process  of  law,  and  deny  to  it  the 
equal  protection  of  the  laws,  and  would  therefore  be  repugnant  to  the  four- 
teenth amendment  of  the  Constitution  of  the  United  States.  A  railroad  is  a 
public  highway,  and  none  the  less  so  because  constructed  and  maintained  throiv^h 
the  agency  of  a  corporation  deriving  its  existence  and  powers  from  the  State. 
Such  a  corporation  was  created  for  public  purposes.  It  performs  a  function 
of  the  State.  Its  authority  to  exercise  the  right  of  eminent  domain  and  to 
charge  tolls  was  given  primarily  for  the  benefit  of  the  public.  It  Is  therefore 
under  governmental  control,  subject,  of  course,  to  the  constitutional  guarantees 
for  the  protection  of  its  property.  A  corporation  maintaining  a  public  highway 
although  it  owns  the  property  it  employs  for  accomplishing  public  objects,  must 
be  held  to  have  accepted  its  rights,  privileges,  and  franchises  subject  to  the 
condition  that  the  government  creating  it,  or  the  government  within  whose 
limits  it  conducts  its  business,  may  by  legislation  protect  the  people  against  the 
exaction  of  unreasonable  charges  for  the  services  rendered  by  it;  but  it  Is 
equally  true  that  the  corporation  performing  such  public  services,  and  the  people 
fiuanclally  interested  in  its  business  and  affairs,  have  rights  that  may  not  be 
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inraded  by  legislative  enactment  in  disregard  of  the  fundamental  guaranties 
for  the  protection  of  property." 

The  principle  enunciated  in  this  decision  regarding  the  constitutional  limita- 
tions of  le^slation  by  a  State  is,  of  course,  equally  applicable  to  Congressional 
enactment. 

Thereupon,  at  12  o'clock,  the  committee  took  a  recess  until  2 
o'clock  p.  m. 

ATTERNOON  SESSION. 

The  committee  reassembled  at  2  o'clodc  p.  m.,  pursuant  to  the  tak- 
ing of  recess,  Hon.  William  P.  Hepburn  in  the  chair. 

8TATEMBHT   OF  HON.  JUDSON  C.  GLEMEHTS,  IHTERSTATS  COM- 

MEECE  C0MMIS8I0NEB. 

Mr.  ClcEments  :  Gentlemen,  I  am  very  much  obliged  to  you  for  the 
opportunity  of  saying  a  few  things  this  afternoon,  and  I  will  promise 
not  to  detain  you  long.  It  is  not  my  purpose  to  undertake  a  general 
discussion  of  the  questions  that  are  pending  in  the  different  bills  or  the 
^neral  subject  of  railway  regulation  to  any  considerable  extent.  I 
felt  impelled  to  ask  the  privilege  of  coming  here  mainly  because  of 
some  things  that  have  been  said  in  regard  to  the  manner  in  which  the 
Commission  has  endeavored  to  enforce  the  law  or  perform  its  duty, 
and  in  respect  to  the  decisions  that  have  been  made  by  the  Commission 
and  reviewed  by  the  courts;  and  only  from  a  sense  of  justice  and  self- 
respect  do  I  feel  justified  in  trespassing  upon  your  time  in  asking  for 
this  opportunity. 

I  shall  take  up  first  the  charge,  as  I  may  call  it,  which  has  appeared 
in  one  form  and  another  here  and  elsewhere,  to  the  effect  that  the 
Commission  has  not  properly  endeavored  to  enforce  the  provisions  of 
the  present  law  against  rebates  and  various  forms  of  secret  discrimi- 
nations, and  whidi  has  been  used  as  an  argument  against  investing 
the  Commission  with  other  powers. 

To  begin  with,  I  call  attention  to  the  fact  that  those  who  accuse 
the  Commission  of  dereliction  in  this  respect  are  the  representatives 
of  corporations  that  inaugurated  and  maintained  these  reprehensible 
practices;  and  you  are  asked  in  effect  to  discredit  the  Commission 
at  the  instance  of  those  who  have  broken  the  law.  Now,  let  us  look 
at  the  facts.  The  Commission  has  instituted  numerous  general  in- 
vesti^tions  when  it  has  had  reason  to  suspect  deviations  from  the 
published  rates,  discriminations,  cut  rates,  etc.,  in  various  localities 
all  over  the  country.  It  is  a  matter  of  general  public  knowledge 
that  that  has  been  so.  In  1902  some  important  inquiries  were  made, 
one  with  respect  to  grain  rates  from  the  West — n*om  Chicago  and 
other  points  m  the  West — ^to  the  seaboard,  and  in  the  same  year  an- 
other one  in  respect  to  packing-house  products ;  and  notwithstanding 
the  Commission  had  on  previous  occasions  inquired  into  these  matters 
and  put  traffic  men  on  the  stand  and  had  been  unable  to  develop  what 
it  was  informed  in  one  wav  and  another  was  the  true  situation— 
that  is,  that  the  law  was  violated — it  turned  out  during  these  investi- 
gations that  there  was  a  general  owning  up  by  the  carriers  to  viola- 
tions of  the  law. 
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You  have  had  printed  here  at  various  sessions  full  testimony 
in  which  one  trame  man  after  another  appeared  on  oath  and  ac- 
knowledged that  there  was  a  general  practice  of  cutting  rates 
and  giving  rebates,  sometimes  one  form  and  sometimes  another, 
both  in  respect  to  packing-house  products  and  grain — ^not  occa- 
sionally, but  by  wholesale  and  generally.  These  inquiries  were 
instituted  by  tne  Conmiission,  and  this  condition  was  developed. 
The  testimony  in  these  cases  was  referred  to  the  Department  of 
Justice  with  the  request  that  proceedings  be  instituted  for  the  pur- 
pose of  suppressing  these  violations  of  law.  The  result  was  that  a 
number  or  injunctions  were  obtained  against  the  principal  carriers, 
not  all.  It  was  not  then  known  that  an  injunction  would  lie  on  behalf 
of  the  public  against  a  practice  of  this  sort.  It  was  disputed  by 
able  lawyers,  it  was  a  question  of  doubt;  and  the  proceedings  were 
confined  to  some  12  or  13  leading  roads  as  test  cases,  and  also  with 
the  idea  that  if  the  law  was  found  to  be  so  that  they  could  be  en- 
joined and  were  enjoined  that  the  moral  effect  of  it  would  be  to 
admonish  the  others,  and  then  they  could  be  enjoined  or  not  as  it 
might  be  found  necessary.  So  those  injunctions  were  obtained  un- 
der proceedings  instituted  by  the  Attorney-General,  or  under  his 
direction,  at  the  request  of  the  Commission  in  respect  to  these  mat- 
.ters.  The  injunctions  are  still  running  against  those  roads,  and  they 
are  under  injunction  to-day. 

It  is  the  universal  testimony^  not  only  of  railroad  men,  but  ship- 
pers, that  since  those  investigations  and  disclosures  and  the  publicity 
that  was  given  to  them  through  the  press  and  otherwise,  and  the 
injunction  proceedings  were  institutea  and  maintained,  that  that 

{)ractice  of  directly  cutting  the  rate  or  paying  rebates  has  very 
argely  disappeared.  It  has  been  corrected,  and  mat  is  the  universal 
testimony,  ttiere  is  no  doubt  about  it,  I  do  not  mean  to  say  that 
there  are  not  violations  of  the  law  here  and  there,  as  there  are  viola- 
lations  of  other  laws,  and  as  there  always  will  be.  You  have  never 
been  able  to  suppress  counterfeiting  or  theft  or  any  other  crime 
entirely ;  but  with  great  effect  and  success  these  practices  of  paying 
rebates  and  shipping  at  cut  rates,  deviations  from  the  published  rate, 
have  disappeared  in  the  last  two  or  three  years  as  the  direct  result 
of  these  investigations,  the  publicity,  and  the  exposure  and  the  injunc- 
tion proceedings  which  have  been  had.  These  were  not  all.  I  men- 
tion them  because  they  occurred  about  the  same  time.  I  will  say 
more;  that  it  was  a  shameful  condition,  and  was  acknowledged  by 
the  carriers  and  by  the  public  as  intolerable,  and  it  resulted  in  the 
passage  of  the  law  known  as  the  "  Elkins  bill." 

This  is  not  all.  The  Commission  has  encountered  great  difficulties 
at  every  step.  It  has  had  general  investigations  of  practices  of  the 
same  sort  at  Minneapolis  and  at  St.  Paul  m  respect  to  flour.  It  was 
difficult  to  obtain  testimony.  It  always  had  been  before  these  hear- 
ings were  had.  As  far  bacK  as  1892,  when  the  Commission  was  under- 
taking to  develop  these  matters,  it  encountered  this  difficulty.  Mr. 
Counselman  objected  to  testifying  in  regard  to  rebates,  because  to  do 
so  would  incriminate  him.  Notwithstanding  there  was  a  provision  in 
the  act  to  regulate  commerce  that  the  testimony  should  not  be  used 
against  the  witness  he  objected.  The  Supreme  Court  held,  notwith- 
standing that  provision,  that  he  was  entitled  to  the  exemption,  and 
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that  the  only  way  a  witness  could  be  compelled  to  testify  in  such  a 
case  was  to  give  him  absolute  immunity  from  prosecution.  Then,  to 
meet  l£at,  and  to  enable  the  Commission  to  proceed  and  obtain  facts 
at  all  in  respect  to  such  matters — ^because  it  was  only  the  parties  that 
were  guilty  of  the  offense  that  knew  about  it — CJongress  promptly 
passed,  in  1893,  an  act  complying  with  the  suggestion  of  the  Su- 
preme Court,  giving  inmiunity  to  a  party  when  he  testifies  in  respect 
to  these  cases. 

Very  soon  after  that  the  question  was  again  taken  to  the  Supreme 
Court,  under  the  new  law.  It  was  said  this  act  did  not  afford  com- 
plete protection,  that  the  witness  was  entitled  to  immunity  from  the 
exposure  it  would  subject  him  to ;  and,  after  a  course  of  litigation  and 
appeal,  the  Supreme  Court  sustained  that  act,  and  since  that  time  the 
fact  that  it  may  incriminate  a  party  is  no  reason  why  he  shall  not  be 
compelled  to  testify  in  regard  to  these  matters.  So  you  see  it  took 
a  long  time  to  get  that  question  settled.  Again,  in  the  Brimson  case, 
in  Chicago,  where  we  were  investigating *the  facts  in  connection  with 
the  niinois  Steel  Company,  objection  was  made  to  producing  books 
and  charters  and  papers  in  the  possession  of  the  company  on  the 
ground  that  the  Commission  had  no  right  under  the  law  to  institute 
a  general  inquiry  of  this  kind. 

It  was  said  that  the  Commission  was  not  a  grand  jury,  and  therefore 
could  not  ask  the  legitimate  question  of  a  witness  except  in  a  case 
where  there  was  an  issue,  where  there  were  parties,  complainant  and 
defendant,  and  an  issue  that  it  had  the  jurisdiction  to  try.  So,  there  we 
were  confronted  with  that  question,  not  that  it  would  incriminate 
them  to  answer,  for  that  had  been  settled,  but  simply  that  the  Com- 
mission could  not  institute  such  an  inquiry,  could  not  conduct  it. 
It  is  true  the  law  said  in  terms  that  we  could,  but  they  said  the 
law  was  invalid,  that  it  was  unconstitutional.  So,  after  a  course  of 
appeal  that  went  to  the  Supreme  Court,  by  a  majority  of  one 
that  case  was  decided  in  favor  of  the  power  of  the  Commission  to 
conduct  such  an  investigation. 

Only  last  year,  when  we  were  investigating,  upon  complaint,  the 
anthracite-coal  roads  in  New  York,  a  general  objection  was  made 
again  to  the  production  of  books  and  papers,  and  we  had  to  stop  pro- 
ceedings and  go  into  court,  and  then  the  case  was  appealed  to  the 
Supreme  Court.  Though  the  circuit  court  decided  against  the  Com- 
mission, the  Supreme  Court  fully  upheld  the  position  taken  by  the 
Commission  ana  ordered  production  of  the  documentary  evidence. 

Only  last  fall  in  Chicago,  when  we  were  investigating  the  private 
car  line  practices  under  a  general  inquiry,  a  witness  who  represented 
a  car  company  was  asked  whether  his  company  paid  rebates  or  not. 
He  refused,  under  advice  of  his  lawyer,  to  answer.  We  had  to  sus- 
pend that  branch  of  the  case  and  institute  a  proceeding  to  compel  him 
to  testify.    That  proceeding  is  pending  now  in  the  circuit  court. 

Thus  it  is  seen  that  the  Commission  has  been  steadily  confronted 
at  every  step  with  difficulties  and  constitutional  objections  and  re- 
fusals to  answer,  necessitating  resort  to  courts  and  appeals  to  the 
highest  court  in  the  country  to  decide  these  questions.  And  yet  the 
gentlemen  under  whose  management  these  abuses  have  been  commit- 
ted are  the  gentlemen  who  come  here  and  tell  you  that  the  Com- 
mission is  not  to  be  trusted  because  it  has  not  enforced  the  law 
against  them. 
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There  would  be  no 'need  of  enforcing  the  law  if  thev  were  to  hold 
that  their  obligations  under  the  law  were  first  and  highest  and  above 
the  pecuniary  interests  of  the  companies  which  they  represent.*  They 
say :  "  Well,  I  must  pay  rebates  because  my  competitor  does.  I  must 
commit  an  offense  oecuuse  my  competitor  conunits  one,  or  I  will 
lose  business.  I  will  get  the  business  oy  violating  the  law,  and  there- 
fore I  must  violate  it 

I  do  not  know  of  any  code  of  ethics  or  code  of  morals  tliat_  sus- 
tains an  argument  of  that  sort  with  respect  to  any  other  busing 
in  the  land — ^that  I  must  do  as  somebody  else  does  for  fear  he  will 

ft  ahead  of  me,  irrespective  of  what  the  law  says  about  it.  Now, 
admit  as  a  practical  (juestion  the  traffic  man  is  confronted  ^th  a 
great  difficulty  when  his  business  is  being  taken  away  by^  another 
road  that  violates  the  law.  I  see  the  force  of  that;  it  is  a  serious  con- 
dition. But  it  would  be  far  better  if  all  of  them  who  are  affected  in 
this  way  would  combine  to  try  to  obey  and  enforce  the  law  rather 
than  to  follow  the  bad  example  of  a  competitor  and  violate  it.^  But 
what  I  protest  against  is  that  these  gentlemen  who  have  instituted 
and  maintained  these  practices  shall  stand  here  to  impugn  this  Com- 
mission for  dereliction  and  failure  in  an  effort  to  perform  its  duties 
under  this  law  and  to  compel  them  to  obey  it. 

I  do  not  criticise  the  carriers  for  exercising  their  rijght  to  raise  the 
questions  that  they  have  in  these  j)roceedings.  My  pomt  is  that  when 
they  stand  upon  their  confessed  violations  of  law  they  occupy  a  sorry 
position  from  which  to  discredit  the  CSommission  for  failure  to 
enforce  upon  them  obedience  to  laws,  especially  in  view  of  the  tact 
that  they  nave  in  every  way  contested  the  authority  of  the  CJomnriis- 
sion  to  require  the  disclosures  necessary  to  that  end. 

Now,  railroad  men  are  no  worse  than  other  men;  they  are  no 
better;  they  are  actuated  by  the  same  motives  that  other  people  are 
actuated  by.  These  gentlemen  who  represent  these  corporations  that 
are  in  this  business  lor  gain,  confessedly  so,  represent  the  interests 
of  the  owners.    They  do  not  pretend  to  represent  the  public. 

The  Northern  Securities  matter  was  first  investigated  by  the  Inter- 
state Commerce  Commission  under  a  ^neral  inquiry.  It  was  the 
taking  of  testimony  before  the  Commission  that  was  a  basis,  a  foun- 
dation, for  the  proceedings  that  were  carried  to  the  Supreme  Court 
and  resulted  in  the  dissolution  of  that  unlawful  combination.  The 
joint  traffic  agreement  between  the  31  railroads  in  the  trunk-line 
territory  a  few  years  ago,  when  they  had  signed  an  agreement,  was 
taken  up  by  the  Commission  and  investigated,  and  it  was  upon 
request  of  the  Commission  that  proceedings  were  instituted  by  the 
Attorney-General  to  enjoin  and  oreak  it  up,  and  which  resulted  in 
the  dissolution  of  that  combination  by  injunction. 

It  was  the  investigation  of  the  Commission  only  a  couple  of  years 
ago  in  southern  territory,  where  it  was  alleged  that  the  roads  carrying 
cotton  in  that  section  were  reserving  the  routing  to  themselves  and 
dividing  the  traffic — it  was  the  investigation  of  the  Conmiission 
and  the  request  of  the  Commission  that  caused  the  institution  of  pro- 
ceedings at  Atlanta  and  Memphis  and  the  breaking  up  of  that  prac- 
tice. It  was  the  general  investigation  of  the  Commission  last  fall  which 
developed  the  practices  of  so-called  "industrial  lines"  in  Chicago 
and  other  places  where,  by  securing  an  imdue  amount  of  the  through 
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rate,  the  manufacturer  for  a  small  trackage  about  his  works  obtains 
an  equivalent  to  a  rebate.  As  a  result  of  this  investigation,  some  of 
ihase  practices  have  already  been  abolished.  It  was  the  general 
investigation  of  the  Commission  that  developed  the  abuses  of  kindred 
character  in^  respect  to  the  private  car  lines  receiving  allowances 
from  the  railroad  and  paying  rebates  to  some  Uppers  and  not  to 
others. 

The  Commission  has  not  been  idle.  It  has  been  confronted  with  a 
contest  at  every  step  it  has  made  from  the  beginning  by  these  gentle- 
men who  impugn  it  and  against  whom  it  has  been  sought  to  enforce 
the  law.  A  sense  of  justice,  a  feeling  of  self-respect,  fon)ids  the  Com- 
mission to  stand  idly  by  and  let  it  go  as  confessed  that  we  have  not 
been  attempting  to  do  anything,  ana  that  there  should  be  no  regula- 
tion as  to  the  reasonableness  ox  rates  because  the  Commission  has  not 
been  able  to  induce  the  very  men  who  make  the  arguments  to  cease  and 
desist  from  other  violations  of  the  law,  such  as  hurtful  and  ruinous 
discriminations  as  between  individuals,  commodities,  and  places. 

I  have  no  animosity  toward  the  railroads.  The  decisions  of  the 
Commission — ^those  in  which  I  have  participated — are  matters  of  pub- 
lic record.  The  facts  upon  which  we  have  rendered  decisions  are 
printed.  They  are  in  the  reports,  and  these  cases  are  open  to  inves- 
tigation. There  has  been  no  crusade  against  the  railroads  by  this 
Commission.  The  crusade  is  the  other  way.  The  law  enjoins  upon 
the  Commission  the  duty  of  making  a  report  once  a  year  to  the  Con- 
gress, including  therein  its  recommendations  for  amendment  of  the 
regulating  statute.  It  has  never  failed  to  perform  that  duty  as  it 
has  understood  it.  The  breaking  down  of  this  law  in  the  effort  to 
enforce  it  at  different  points  has  made  it  necessary  for  the  Commis- 
sion to  do  that,  to  emphasize  it,  and  to  repeat  it  time  after  time.  Of 
course,  it  would  be  easy  to  remain  passive,  have  an  easy  job,  and  draw 
the  salary,  and  pay  no  attention  to  the  sworn  duties  and  obligations 
which  rest  upon  the  Commissioners. 

But  we  would  be  unworthy  of  your  confidence  if  we  did  that.  And 
not  having  done  that,  every  time  the  Commission  has  made  a  report 
recommending  any  important  amendments  to  this  law  which  affects 
♦he  carriers,  and  which  they  do  not  approve  of,  the  Commission  has 
been  attacked  in  various  ways. 

It  has  been  asserted  that  we  want  autocratic  power.  Only  last 
year  the  Senate  called  upon  the  Commission  for  certain  data  and  in- 
formation in  regard  to  increases  of  rates,  which  it  answered  as  soon  as 
it  could  compile  the  testimony,  and  that  special  report  became  a  public 
document  A  gentleman  in  Chicago,  Mr.  Slason  Thompson,  who  is 
the  manager  of  the  press  bureau  of  a  railroad  organization,  has  put 
forth  a  criticism  of  that  report  which  is  longer  than  the  document 
itself,  and  which  begins  witn  this  statement: 

January  13  last,  presumably  at  tbe  suggestion  of  tbe  Interstate  Commerce 
(Commission,  in  fortherance  of  its  campaign  to  obtain  autocratic  control  of 
American  railroad  transportation,  Senator  Quarles  introduced  in  the  United 
States  Senate  and  asked  tbe  present  consideration  of  the  following  resolution. 

There  the  Commission  and  the  Senator  who  introduced  it  are  most 
unwarrantably  characterized  as  joining  in  a  campai^  for  what  If 
Autocratic  authority  for  the  control  of  all  American  railways.  And 
what  is  the  ofFense  f    The  Senator  introduced  a  resolution  calling  on 

H.  Doc.  422,  58-3 ^23 
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US  for  certain  data  and  information  in  respect  to  the  increase  of  rail- 
way rates  during  the  last  three  or  four  years,  and  the  effect  of  those 
increases.  We  made  the  best  answer  we  coula  from  the  data  we  had, 
and  the  Senate  published  the  document.  That  is  the  way  it  is 
handled  and  the  way  we  are  criticised  by  a  representative  of  a  large 
number  of  these  carriers. 

Now,  I  want  to  pass  away  from  thai,  for  I  am  here,  as  I  Faid 
before,  to  repel  these  unjust  insinuations  or  charges,  in  whatever 
form  they  have  been  i>resented,  and  to  give  to  you  the  evidence  of  the 
activity  of  tiio  Commission  in  its  efforts  to  brmg  these  concerns  into 
obedience  of  the  law. 

Mr.  H.  L.  Bond  was  before  the  committee  a  few  days  ago,  and  I  saw 
in  the  newspapers,  although  I  have  not  had  a  chance  to  read  the  cor- 
rected or  revised  report  of  his  statement,  that  he  said,  in  respect  to 
what  he  considered  the  impropriety  of  conferring  any  power  to  fix 
rates  upon  the  Commission,  after  naming  twenty-five  or  thirty  cases 
that  had  gone  to  the  courts— to  use  his  elegant  language — ^^  The  Com- 
mission had  hit  the  bull's-eye  once,  had  struck  in  the  ring  twice,  and 
had  missed  the  target  altogether  the  other  23  times,"  or  whatever  the 
number  was.  Now,  I  only  refer  to  that  because  stated  in  that  way  it 
is  misleading. 

Out  of  the  35  cases  that  the  Commission  has  had  occasion  to  bring 
in  court  for  the  enforcement  of  its  orders,  some  five  or  six  of  them 
were  cases  in  which  the  wurts  enforced  the  orders  of  the  Commission. 
In  the  other  cases  they  did  not.  But  why  not!  That  is  the  material 
matter  to  which  I  wish  to  call  your  attention.  Nearly  all  of  these 
other  cases  in  which  the  courts  have  not  enforced  the  orders  of  the 
Commission  were  either  where  the  Commission  found  a  rate  unrea- 
sonable and  undertook  to  say  what  was  the  reasonable  rate  and  pro- 
hibited the  charging  of  any  more  than  the  reasonable  rate,  and  made 
an  order  to  that  effect,  or  they  were  cases  (of  which  there  were  a 
large  number)  under  the  long  and  short  haul  clause,  or  fourth  section 
of  the  act,  where  the  Commission  announced  and  followed  a  construc- 
tion of  that  clause  to  the  effect  that  it  was  obligatory  upon  the  car- 
riers, except  when  they  made  a  special  case  under  an  application  to 
the  Commission  for  leave  to  depart  from  the  rule  of  that  cmuse  or  sec- 
tion. So  that  as  to  all  those  cases  Mr.  Bond  refers  to  them  in  such  a 
way  as  to  imply  that  the  Commission  was  reversed  on  the  merits  of 
those  cases,  while  as  a  matter  of  fact  the  Commission  was  reversed 
upon  the  construction  or  interpretation  of  the  law  in  respect  to  the 
fourth  section  and  the  power  to  fix  a  maximum  rate. 

I  am  not  here  to  criticise  the  ruling  of  the  Supreme  Court  on  these 
questions;  but  it  is  a  fact  that  no  railroads  ever,  before  the  interstate- 
commerce  law  was  passed  or  since,  desired  or  did  charge  more  for  the 
short  haul  than  for  the  long  haul  except  to  meet  competition  at  the 
longer-distance  point.  That  was  the  only  occasion  for  it.  Now,  it 
has  been  held  that  where  competition  does  exist  at  the  farther  point 
and  does  not  at  the  nearer  point,  or  where  greater  competition  does 
exist  at  the  farther  point  than  at  the  nearer  point,  that  the  circum- 
stances and  conditions  are  substantially  dissimilar,  and  therefore 
that  the  long  and  short  rule  docs  not  applj'.  However  it  has  been 
brought  about,  that  section  is  as  much  a  nullity  as  if  it  had  never  been 
written. 
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Now,  I  am  not  criticising  the  court  about  that.  There  may  well 
have  been  fault  in  framing  the  section,  because  that  section  is  only 
operatiye  where  the  ^'  circumstances  and  conditions  are  similar,"  and 
right  there  in  that  phrase  the  difficulty  has  arisen.  The  Ciommission 
was  trying  to  give  some  effect  to  the  section;  was  assuming  that  Con- 
gre^  meant  to  correct  something  by  the  fourth  section ;  but  under  the 
construction  given  to  that  section  by  the  court  only  one  of  its  long 
and  short  haul  clause  orders  have  been  enforced.  It  is  perfectly 
evident  that  the  law  might  just  as  well  have  never  been  written  as 
to  have  it  mean  what  it  now  means,  for  it  has  no  effect  whatever. 

In  respect  to  the  power  to  deal  with  the  rate  the  Conmiission  from 
its  very  inception  construed  the  law  to  mean  that  when  a  rate  was 
chaUenged  and  the  question  was  tried,  and  upon  hearing  the  rate  com- 
plained of  was  found  to  be  unreasonable,  the  Commission  could  find 
what  was  reasonable,  and  could  prohibit  the  carrier  from  charg- 
ing any  more  upon  the  apparently  good  reasoning,  it  seems  to  me, 
that  any  part  oi  the  excessive  rate  above  that  which  is  reasonable  is 
just  as  unlawful  as  any  other  part.  If  the  reasonable  rate  is  90  cents 
and  the  unreasonable  rate  is  a  dollar,  and  you  have  power  to  order 
the  carriers  to  cease  and  desist  making  an  unreasonable  charge, 
why  does  not  the  same  apply  to  any  other  part  of  the  excess  as  well 
as  the  one  hundredth  cent  i  Why  not  apply  it  to  the  ninety-fifth  or 
the  ninetieth,  or  any  other  part  above  the  reasonable  rate?  That  is 
what  the  Commission  was  trying  to  do.  That  is  what  the  Commis- 
sion held  from  the  beginning,  when  Judge  Cooley  was  its  chairman, 
and  it  made  rates  at  that  time,  and  continuously  thereafter  until  the 
Supreme  Court  said  that  the  power  was  not  conferred  upon  the  Com- 
mission by  the  statute. 

A  large  number  of  these  cases  (25,  I  think)  that  Mr.  Bond  cites 
ai5  indicating  the  incapacity  of  the  Commission,  so  to  speak,  are  sim- 
ply cases  that  were  overturned  in  the  way  of  undertaking  to  enforce 
the  law  as  it  was  construed  from  the  beginning ;  and  whatever  may  be 
the  law  now,  whatever  may  be  the  rightfulness  of  the  interpretation 
which  the  courts  have  placed  upon  it,  the  very  situation  that  con- 
fronts you  here  to-day  is  a  vindication  of  the  desire  of  the  Commis- 
sion to  enforce  a  reasonable  or  just  rate.  It  is  because  of  such  inter- 
pretation that  this  clamor  for  amendment  exists,  so  that  it  is  not  fair 
to  array  these  cases  here  as  cases  in  which  the  court  upon  the  facts, 
upon  tne  merits  and  equities  and  justice  of  the  case,  has  overturned 
the  Commission  29  or  30  times  out  of  35,  when  in  reality  these  cases 
went  oflf  solely  upon  construction  of  the  law,  which  demonstrated  vital 
defects  in  this  regulating  statute.  In  the  various  judicial  proceedings 
to  Avhich  I  have  referred  the  Department  of  Justice  has  cooperated 
with  the  Commission  and  acted  with  commendable  promptness  and 
efficiency  in  the  expedition  and  conduct  of  the  cases. 

Now,  I  have  said  about  all  I  intended  to  say  in  respect  to  these  mat- 
ters. There  are  one  or  two  general  observations  I  want  to  make.  It 
was  said  the  other  day  by  Mr.  Staples,  a  member  of  the  railway 
commission  of  Minnesota,  before  the  Senate  committee  (and  there 
^^  no  impropriety  in  my  alluding  to  it,  because  it  appeared  in  the 
newspapers)  that  this  Commission  has  had  a  case  before  it  for  a  long 
^^me  from  a  place  called  Cannon  Falls,  in  Minnesota,  involving 
&  discrimination  in  rates.    That  is  a  long  and  short  haul  case.    The 


354      PROPOSED    AMENDMENT   OP   INTERSTATE-COMMERCE    LAW. 

testimonj^  was  taken  about  a  year  ago  by  the  Commission,  and  it  has 
been  set  some  two  or  three  times  for  argument  before  it  was  finally 
submitted.  It  was  either  postponed  on  the  request  of  the  attorney 
representing  the  complainant  or  by  his  consent  and  the  request  of  the 
otner  party 

Mr.  Stevens.  When  did  the  last  brief  come  in? 

Mr.  Clements.  The  brief  on  behalf  of  the  complainant  was  filed 
the  5th  or  6th  of  this  month.  The  Conmiission  has  had  that  case, 
then,  three  weeks.  The  delay  has  largely  resulted  from  the  action  of 
coui^l  i^presenting  the  complainant,  either  on  his  own  motion  for 
his  own  convenience  or  in  conjunction  with  counsel  representing  the 
other  side.  Now,  Mr.  Staples  never  intended  to  indicate  that  this 
Commission  was  at  fault;  I  have  no  idea  that  he  did.  What  he  was 
undertaking  to  do  was  to  show  the  defective  state  of  the  law  as  to  the 
long  and  short  haul  cases.  That  is  what  I  believe  was  his  intent  and 
meaning.  I  think  he  was  entirelv  misunderstood,  and  I  think  it  is 
due  to  him  and  to  us  that  this  fact  be  stated  on  account  of  the  publicity 
that  was  given  to  his  statement. 

It  is  continually  said  that  it  is  all  right  to  stop  rebates,  stop  the 
cutting  of  rates,  stop  these  disastrous  and  ruinous  secret  discrim- 
inations; all  these  gentlemen  say  that  those  things  ought  to  be 
stopped.  But  then  they  will  tell  you  in  the  next  breath  that  such 
a  thing  as  an  unreasonaSle  rate  is  a  thing  of  the  past;  that  there  is  no 
need  of  any  law  about  that  because  there  are  no  unreasonable  rates. 
Well,  there  may  not  be — I  am  not  here  to  try  rates  to-day — but  what  I 
want  to  say  about  that  is  this:  The  present  law  proceeds  upon  the 
idea  that  the  shipper  has  a  right  to  reasonable  and  just  rates.  If  he 
has,  there  ought  to  be  some  way  of  ascertaining  whether  he  has  a 
reasonable  or  just  rate,  and  to  give  it  to  him  if  he  has  not.  If  he  has 
no  rights  in  the  premises,  if  transportation  is  a  commodity  like  a 
horse  or  a  hat  to  be  sold  under  any  terms  and  with  any  discrimination 
the  owner  pleases,  then  we  ought  to  wipe  out  the  law  we  have  now. 
It  has  no  place  here,  if  that  is  the  true  theory.  If.  however,  the  law  we 
now  have  properly  declares  every  rate  is  unlawrul  which  is  not  rea- 
sonable and  just,  and  that  the  public  is  entitled  to  a  reasonable  and 
just  rate,  there  ought  to  be  some  process  whereby  it  can  be  ascertained 
and  enforced. 

These  gentlemen  say  this  is  revolutionary,  radical,  reactionary. 
I  do  not  know  how  many  adjectives  have  been  used  in  respect  to  it. 
It  appears  to  me  that  it  is  just  the  other  way,  that  it  is  a  curious 
anomaly  that  where  two  parties  have  rights  involved  and  the  law 
provides  that  the  question  may  be  put  in  issue  by  complaint  and 
answer,  with  a  trial  and  investigation,  that  the  whole  matter  must  end 
finally  by  allowing  one  of  the  parties  to  decide  the  question.  There 
is  no  affective  way  now  in  which  to  revise  and  correct  a  rate  and  put 
in  a  different  one  if  the  existing  rate  is  unreasonable,  no  matter  how 
unreasonable  it  may  be.  To  say  that  the  Commission  may  say  that 
a  dollar  rate  is  unreasonable,  and  therefore  unlawful,  ana  make  its 
order  to  that  effect,  subject  to  a  trial  de  novo  and  the  taking  of  new 
testimony,  when  all  of  the  traffic  managers  can  come  in  and  give  testi- 
mony as  experts  that  the  rate  in  question  is  a  reasonable  one,  certainly 
seems  to  me  an  anomaly. 

There  is  no  way  within  a  reasonable  time  that  the  matter  can  be 
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settled  and  the  reasonable  rate  made  effective.  There  has  never  been 
a  time  since  the  dawn  of  civilization,  at  least  since  the  establishment 
of  common  law,  that  one  of  the  parties  in  a  matter  in  controversy 
is  left  by  the  conditions  of  the  law  to  determine  for  himself  what  shall 
be  the  other  party's  right  in  the  matter.  But  then  we  are  told,  in 
answer  to^  that,  that  the  interests  of  the  carriers  are  so  dependent 
upon  the  just  interests  and  prosperity  of  their  patrons  that  they  will 
not  kill  the  goose  that  lays  the  golden  eg^,  and  therefore  their  own 
selfish  interests  will  promote  the  application  of  just  rates  for  their 
patrons.  This,  of  course,  is  mere  evasion.  In  respect  to  no  other 
matter  do  we  proceed  upon  the  idea  that  we  can  safely  leave  the 
just  ri^ht  of  one  person  to  be  determined  by  the  interests  of  the  other 
parbr  in  the  controversy. 

The  Chairman.  Would  it  interrupt  you  if  I  should  ask  you  a  ques- 
tion there? 

Mr.  Clements.  No,  sir. 

The  Chairman.  What  is  the  method  pursued  by  the  Commission  in 
ascertaining  what  is  a  reasonable  rate?  To  what  factors,  what  cir- 
cumstances, do  thev  look — ^how  do  they  get  at  it? 

Mr.  Clements.  Well,  the  Commission  considers  such  testimony  and 
facts  as  it  may  get  relating  to  many  matters,  amon^  which  are  the 
bulk  of  the  article  as  compared  with  its  weight  and  its  value,  how 
much  space  it  will  take  up  in  a  car  as  compared  with  its  weight  and 
its  value,  the  length  of  the  haul,  the  value  of  the  article,  the  service  of 
the  carrier,  and  also  the  question  of  competition.  In  addition  to  that 
it  considers  what  the  traffic  will  bear.  You  can  not  put  the  same 
rate  on  low-grade  freight  as  you  can  put  on  high-grade  freight.  For 
instance,  you  can  not  put  the  same  rate  on  sawed  logs  that  you  can  on 
dressed  meat,  which  is  a  higher  grade  article.  Value  is  necessarily 
an  important  factor. 

The  Chairman.  Is  there  any  mathematical  method  of  determining 
it! 

Mr.  Clements.  There  is  absolutely  none,  I  think.  There  is  no 
method  by  which  you  can  work  out  to  a  mathematical  demonstra- 
tion that  a  particular  figure  is  a  just  and  reasonable  rate.  You  can 
not  do  it,  because  you  can  not  count  the  cost  of  the  traffic  to  the  car- 
rier for  its  movement.  There  are  many  elements  that  you  can  not 
figure ;  they  are  only  estimates.  That  is  the  utmost  that  the  railroads 
nndertake  to  do  in  considering  these  matters.  It  is  one  of  those 
questions  that,  in  my  judgment,  are  not  susceptible  of  any  such  fine 
measurement  as  the  calculation  of  interest  on  a  note.  As  with  many 
other  questions,  however,  we  get  into  court  where  there  is  a  contro- 
versy between  persons,  and  me  question  submitted  to  the  jury  by 
the  court  is,  miat  is  reasonable  under  all  the  circumstances?  No- 
body can  figure  on  it  to  a  certainty,  and  nobody  can  prove  it  by  any 
rule,  but  human  conscience,  human  judgment,  with  comparison  of 
all  material  things  involved,  are  to  be  used. 

Take,  for  instance,  the  matter  of  freight  classification.  Classifica- 
tion, to  be  of  any  benefit,  must  group  together  all  of  one  class.  The 
roads  in  some  territories  have  six  or  seven  classes,  and  in  other  sections 
eleven,  and  so  on.  Take  either  one  of  them,  and  when  you  put  the  eight 
or  ten  thousand  articles  of  commerce  that  move  into  these  different 
classes  you  have  to  group  together  in  one  class  several  hundred  articles. 
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The^T  all  differ  in  greater  or  less  degree — ^in  value,  in  bulk,  in  weight 
and  in  their  susceptibility  to  injury  from  water  or  breakage,  and  all 
these  things.    It  is  a  greater  risk  to  haul  glassware,  cut  glass,  and 
I  I  things  like  that,  than  it  is  to  haul  pottery,  because  the  loss  is  greater 

when  the  breakage  or  damage  comes.  The  best  that  can  be  done  by 
human  ingenuity  and  human  methods,  in  my  jud^ent,  or  ever  can 
b^  done,  is  a  fair  and  reasonable  approximation  in  respect  to  these 
things. 

The  Chairman.  Conjecture? 

Mr.  Ci^MENTS.  It  amounts  to  more  than  a  conjecture,  perhaps. 
Conjecture  is  not  much  more  than  a  guess,  I  should  think.  There  are 
some  of  these  things — you  see  them,  you  know  them,  they  are  sub- 
stantial elements  that  you  must  consider — but  you  can  not  measure 
them. 

The  Chairman.  Is  it  always  proper  in  fixing  a  rate  to  ascertain,  if 
possible,  whether  it  will  be  remunerative  to  some  degree? 

Mr.  Clements.  That  is  what  we  have  always  thought  was  neces- 
sary, to  find  that  the  traffic  paid  something  more  than  the  cost  of  mov- 
ing. Otherwise  it  would  be  carried  at  a  loss,  which  loss  would  have 
to  fall  upon  some  other  traffic  and  would  be  an  unjust  discrimination. 
So  we  have  always  regarded  it  as  a  wholly  unjustifiable  thing  for  a 
carrier  to  carry  at  a  loss.  It  can  not  be  done  without  injustice  to  some 
other  traffic. 

The  Chairman.  Well,  there  would  be  a  difference,  I  suppose,  be- 
tween carrying -at  a  loss  and  carrying  at  a  remunerative  rate? 

Mr.  Clements.  Yes.  The  carriers  as  a  rule  say  that  they  had 
better  carry  a  thing  that  will  pay  the  cost  of  movement  and  some- 
thing more  rather  than  not  to  carry  it  at  all,  although  it  does  not  pay 
enough  to  support  the  cost  of  the  movement  and  pay  its  proportion 
toward  the  fixed  charges  and  expenses  of  the  plant.  And  undoubt- 
edly there  are  many  things  that  do  move  at  less  than  a  remunerative 
rate,  if  you  take  into  account  the  fair  proportion  which  that  traffic 
should  bear  of  all  the  expenses  of  maintaining  the  road  and  operat- 
ing it,  and  paying  fixea  charges.  There  is  no  doubt  about  that. 
If  that  were  not  so  there  are  a  great  many  cheap  and  heavy  art  ides 
that  would  not  move  at  all.  The  carriere  think  that  it  is  to  their 
interest  to  move  those  at  something  above  the  cost  of  movement,, 
and  that  it  has  tended  to  build  up  industries,  has  created  industries; 
that  it  has  pleased  the  public,  and  it  is  entirely  defensible  so  far  as 
I  can  see.  It  helps  to  develop  the  country  and  develop  industries, 
and  inures  to  the  benefit  of  the  public  and  to  the  railroads,  although 
they  do  it  at  less  than  they  might  reasonably  charge  if  they  were 
undertaking  to  make  this  traffic  bear  its  proportion  of  all  expenses. 

Mr.  Burke.  May  I  ask  you  one  question  there? 

Mr.  Clements.  Certainly. 

Mr.  BtJRKE.  If  I  understand  you  correctly,  in  determining  a  rate 
you  do  not  consider  to  any  great  extent  the  cost  of  the  service? 

Mr.  Clements.  Well,  it  can  not  be  considered  for  the  reason  that 
it  is  not  ascertainable;  but,  of  course,  that  is  looked  to  as  far  as  it 
can  be  considered. 

Mr.  Burke.  If  I  understand  you  correctly,  the  Commission,  in 
determining  a  reasonable  rate,  does  it  in  exactly  the  same  way  and 
on  the  same  basis  that  the  railroads  say  they  do  it? 
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Mr.  CijEments.  That  is  my  understanding.  We  consider  all  the 
things  which  they  consider.  I  do  not  think  there  is  any  difference 
between  us  about  that  They  sometimes  insist  upon  giving  more 
effect  to  competition  than  we  do  at  some  points,  and  also  use  competi- 
tion for  a  justification  for  some  other  things  they  do.  We  differ  aoout 
that.  But  so  far  as  the  basis  of  considering  these  things  is  concerned, 
it  is  the  same,  whether  it  is  by  the  Commission  or  by  the  railroads. 

Some  other  statemei^ts  have  been  made  here  by  some  very  reputable 
and  worthy  gentlemen  in  respect  to  the  settlement  of  cases,  to  the  effect 
that  upon  a  certain  small  per  cent  of  the  complaints,  formal  and 
informal,  that  have  come  to  the  Commission  tne  Commission  has 
made  orders,  and  of  that  per  cent  a  certain  proportion  of  the  orders 
made  by  the  Commission  nave  been  obeyed  by  the  carriers,  while,  as 
to  the  remainder,  some  few  suits  have  been  brought  to  enforce  them. 
I  do  not  know  where  they  obtained  their  figures.  Certainly  we  have 
made  no  official  statement  of  that  kind.  They  may  be  correct,  how- 
ever, for  the  time  they  cover.  These  informal  complaints  consist  of 
letters  complaining  of  a  rate,  or  an  overcharge,  or  this  or  that;  some- 
times it  is  an  alleged  discrimination,  or  a  burdensome  rule,  or  a  rate, 
or  an  overcharge.    The  Commission  handles  them  in  this  way : 

It  is  not  a  complaint  that  you  can  serve  and  the  carrier  can  answer 
formally  as  the  basis  for  a  trial;  but  in  order  to  avoid  unnecessary 
suits,  delay,  and  expense  we  make  a  memorandum  upon  it  in  the  office 
from  the  rate  sheets  on  file,  so  as  to  show  what  they  indicate  about  the 
matter,  and  we  send  that  to  the  railroads  complained. against  (just  as 
a  letter) ,  asking  them  to  deal  with  it  and  let  us  know  su>out  it,  and  if 
there  is  anything  wrong  to  correct  it.  They  answer,  and  a  great 
many  of  those  informal  complaints  are  disposed  of  in  that  way.  If 
they  have  charged,  by  mistake,  $5  more  than  the  published  rate 
would  warrant  and  you  can  show  it  to  them,  they  invariably  pay  it, 
and  pay  it  promptly,  and  that  is  the  end  of  it.  There  are  complaints 
of  that  sort  all  the  time,  varying  from  25  cents  to  $200,  on  these 
things,  and  much  more  than  that  in  some  cases.  These  are  called 
the  informal  complaints. 

The  complaint  is  often  about  a  rate  or  about  a  discrimination  in 
rates.  These  are  submitted  in  the  same  way  for  the  correction  of 
any  injustice  and  with  a  request  for  information.  If  it  is  an  over- 
charge and  it  is  settled,  that  is  the  end  of  it.  If  it  is  a  rate  that  is 
involved  and  the  carrier  does  not  see  proper  to  change  it,  its  reasons 
why  it  declines  to  do  so  are  stated,  and  then  the  matter  is  submitted  to 
the  complainant.  If  he  wants  to  file  a  complaint  he  does  it. '  Other- 
wise it  is  dropped.    Very  frequently  it  is  dropped. 

Now,  I  suspect  in  these  figures  that  have  been  used  here  all  those 
cases  where  the  matter  has  been  dropped  are  classified  as  adjusted  or 
settled.  There  has  been  no  settlement.  The  shipper  has  abandoned 
the  case  because  he  found  he  had  to  make  a  formal  complaint,  at  the 
end  of  which  he  could  do  no  more  than  get  an  order  that  the  carrier 
cease  from  charging  that  rate.  There  is  no  adjustment  there.  In 
tiiose  cases  where  overcharges  have  been  claimed  and  obtained, 
they  have  been  settled;  they  are  adjusted,  as  I  say,  informally  and 
satisfactorily.  That  is  an  adjustment,  to  be  sure,  but  it  is  simply  pay- 
ipg  back  what  the  carrier  admits  he  took  over  and  above  his  own  pub- 
lisned  rate.    It  is  not  the  adjustment  of  a  rate;  it  is  the  payment  of 
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that  which  the  carrier  took  in  excess  by  mistake  over  the  frdght  he 
was  entitled  to  take. 

As  I  say,  these  figures  are  misleading,  and  because  of  these  various 
elements  they  do  not  mean  just  what  it  has  been  sought  to  make  them 
mean. 

The  Senate  has  sent  to  the  Commission  a  request  for  information 
in  regard  to  these  matters  and  we  are  undertaking  to  compile  it. 
There  will  be  a  statement  of  all  these  matters  which  will  show  their 
exact  status  and  tlie  disposition  of  them  as  soon  as  it  can  be  prepared. 

TTie  Chairman.  If  you  please,  I  think  the  committee  would  like  to 
have  you  explain  the  method  pursued  bv  the  Commission  with  refer- 
ence to  a  complaint ;  what  is  the  process) 

Mr.  Clements.  You  mean  a  formal  complaint? 

The  Chairman.  Yes;  what  is  done? 

Mr.  Clements.  Well,  the  complainant  makes  out  and  alleges  af?  he 
would  in  a  petition  or  a  bill  in  court,  setting  forth  what  he  complains 
of  and  against  what  carrier.  They  frequently  do  not  say  that  the  car- 
rier is  engaged  in  interstate  commerce;  they  may  say  the  rate  is  from 
^^ Atlanta  to  New  York,"  or  something  like  that,  and  omit  to  state  the 
roads  that  make  up  the  actual  physical  line.  It  then  becomes  neces- 
sary for  the  Commission,  in  order  to  avoid  delay,  amendments,  and 
things  of  that  kind,  to  send  the  petition  back,  inmcating  what  should 
be  inserted. 

For  instance,  to  give  the  Commission  jurisdiction  it  must  be  said 
that  they  are  engaged  in  interstate  commerce,  and  the  roads  must 
be  stated,  the  technical  names  of  the  roads,  the  names  under  which 
they  are  chartered,  and  so  on.  Well,  when  that  is  done,  it  is  signed  by 
the  complainant  and  sent  to  the  Commission.  It  is  then  filed,  copied, 
and  a  copy  is  mailed  by  registered  letter  to  each  carrier  complained 
of,  together  with  a  notice  from  the  Commission  that  the  carrier  shall 
file  answer  within  twenty  davs  or  some  other  period  of  time.  Twenty 
days  is  usually  the  time.  When  it  is  on  the  Pacific  coast  we  give  a 
longer  time.  When  it  is  near  by,  if  it  is  urgent,  if  it  is  a  matter  of 
perishable  fruit  in  the  spring,  or  something  of  that  kind,  and  it 
seems  necessary  that  whatever  is  done  must  be  done  in  a  short  time, 
we  fix  a  less  time.  The  law  only  says  reasonable  notice.  So  we  are 
governed  by  circumstances,  distance,  etc.  The  carrier  answers 
within  the  time  or  asks  for  further  time,  and  then  answers.  Then 
as  soon  as  the  Commission  can  find  a  time  when  it  can  set  the 
case  for  a  hearing  it  does  it,  and  notifies  the  parties  that  the  case  will 
be  heard  at  Chicago  or  Atlanta,  or  wherever  the  place  is,  at  such  a 
time.  The  Commission  goes  there  and  sits  down  with  a  stenographer 
and  takes  the  testimony.  That  is  written  out  by  the  stenographers, 
typewritten,  furnished  free  to  each  side,  and  then  after  argument, 
oral  or  written,  or  both,  it  is  submitted  to  the  Commission. 

Mr.  Burke.  Does  the  whole  Commission  rfttend  that  meeting? 

Mr.  Cle3ients.  As  near  as  possible;  it  is  not  always  possible  to  do 
so.  We  have  a  good  many  cases  sometimes,  so  that  we  have  to  divide 
up.  In  an  important  case  we  try  to  have  as  many  as  three  of  the 
Commissioners  present,  or  all  of  them  if  possible.  But  in  a  number 
of  cases  one  Commissioner  ffoes  and  takes  the  testimony,  and  after  it 
is  written  out  it  is  submitted  to  the  whole  Commission.  There  is  do 
way  to  deal  with  all  the  cases  except  in  some  such  way.    Sometimes 
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the  testimony  is  taken  by  deposition,  for  which  the  law  provides. 
The  parties,  on  notice  to  each  other,  mav  do  that. 

The  Chairman.  Is  it  necessary  for  the  complainant  to  appear  by 
counsel  ? 

Mr.  Cljbments.  No,  sir ;  that  is  not  required. 

The  Chairman.  Are  the  expenses  of  witnesses  paid? 

Mr.  Clements.  We  print  on  the  subpoDna  that  each  party  will  pay 
his  own  witnesses,  so  as  to  avoid  as  far  as  possible  the  payment  out 
of  the  public  money  of  any  witness  fees.  And  in  all  civil  cases  that 
is  adhered  to.  Sometimes,  when  we  have  an  investigation  that  re- 
lates to  these  secret  rebates  and  things  of  that  kind,  and  a  witness  is 
not  willing  to  come,  we  issue  a  subpoena  and  pay  him. 

The  Chairman.  Would  you  pay  the  expenses  of  an  indigent  com- 
plainant? 

Mr.  CusMENTS.  The  witness  fees;  you  mean  the  witness  fees? 

The  Chairman.  A  man  who  is  unable  to  pay. 

Mr.  Clsments.  I  do  not  know  if  we  ever  have  done  that.  I  do  not 
know  if  a  case  of  that  sort  was  presented  whether  we  would  feel 
authorized  to  do  that  or  not.  I  am  sure  it  has  never  been  done.  We 
try  to  avoid  that  by  setting  these  cases  as  near  to  the  complainant  as 
possible.  They  may  be  heard,  all  of  them  may  be  heard,  in  Wash- 
inston  under  the  law ;  but  we  long  since  found  that  that  amounts  to 
a  denial  of  any  hearing  at  all,  because  where  there  is  a  large  number 
of  witnesses  to  come  these  distances  and  pay  their  hotel  buls  and  so 
forth  tibey  could  not  afford  to  do  it.  Consequently,  we  set  these  cases 
as  near  as  possible  to  the  residence  of  the  complainant. 

We  have  found  no  difficulty  in  getting  witnesses  in  that  way.  The 
railroads  do  not  complain  of  that,  because  it  is  about  as  easy  for  them 
to  go  one  place  as  to  another.  They  are  men  who  are  generally  trav- 
eling anyhow,  and  they  do  not  find  any  hardship  in  that.  Sometimes 
thev  prefer  to  go  to  a  place  where  there  is  a  good  hotel  rather  than  to 
a  place  where  uiere  is  not  a  good  hotel,  but  they  do  not  make  any  pro- 
test.   They  go  wherever  the  case  is  set. 

Now,  I  have  about  concluded  what  I  wanted  to  say.  In  respect 
to  the  importance  of  this  question  I  have  some  figures  here,  made 
a  few  days  ago,  which  do  not  show  that  there  are  unreasonable 
rates,  but  they  do,  to  my  mind,  show  that  this  is  a  very  important 
question  and  one  which  ought  to  be  controlled  in  some  tangible  way 
by  law.  Upon  a  total  mifeage  of  187,000  miles  of  railway  for  the 
year  ending  June  30,  1899,  the  carriers  reporting  to  the  Commission 
earned  in  gross  $1,313,000,000,  in  romid  figures.  Upon  a  mileage  of 
al)out  209,000  miles  in  the  year  ending  June  30,  1904,  they  earned, 
gross,  $1,966,000,000,  showing  an  increase  for  the  last  year  named 
over  the  first  one  of  $653,000,000.  This  increase  exceeds  the  entire 
receipts  of  the  Government  of  the  United  States  for  the  last  fiscal 
year  from  all  sources.  The  increase  of  net  earnings  for  the  last  year 
ttientioned  as  compared  with  the  first  year  mentioned,  five  years 
previous,  is  $177,000,000. 

The  gross  earnings  per  mile  of  line  for  the  first  year  named  were 
PfiOp  per  mile;  Jror  the  last  year  named  it  was  $9,410.  The  net 
earnings  of  line  per  mile  for  the  first  year  were  $2,433,  and  for  the 

last  year  $3,055. 
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Mr.  TowNSEND.  In  determining  the  net  earnings  of  the  road,  is  the 
Commission  in  a  position  to  know  whether  a  proper  proportion  has 
been  assigned  to  operating  expenses? 

Mr.  Clements.  Well,  the  Commission  has  been  endeavoring  with 
its  utmost  ability,  under  the  help  of  Professor  Adams,  our  chief 
statistician,  to  get  on  a  uniform  basis,  so  that  all  reports  would  be 
alike  and  would  make  a  fair  showing  as  between  operating  expenses 
and  permanent  improvements,  and  so  on.  I  can  not  say  that  it  is 
perfect  yet,  but  these  figiu'es  I  have  read  are  made  and  reported  by 
the  earners. 

Mr.  Stevens.  This  is  a  question  that  I  have  been  requested  to  ask 
you.  In  considerin<£  the  wrongs  under  the  long-and-short-haul 
clause — section  4,  as  I  remember — between  localities,  has  there  been 
any  attempt  by  the  Commission  to  remedy  any  such  wron^  as  mi^ht 
be  caused  oy  long-and-short-haul  conditions  under  the  third  section 
of  the  act — discriminations? 

Mr.  Clements.  Yes. 

Mr.  Stevens.  In  what  way  and  what  have  you  done? 

Mr.  Clements.  Well,  in  the  Chattanooga  case,  which  was  a  long- 
and-short-haul  case  originally,  after  it  got  into 'court,  before  it 
reached  a  decision  in  the  circuit  court  the  Supreme  Court  had  made 
its  decision  construing  the  fourth  section.  The  Chattanooga  case 
had  been  decided  under  our  construction  of  the  fourth  section  as 
originally  announced,  but  the  Supreme  Court  overturned  that  before 
the  Chattanooga  case  reached  trial  in  the  circuit  court.  Judge 
Severance  held  in  that  case  that  the  third  section  would  apply 
if  the  fourth  did  not.  There  was  new  testimony  in  the  court 
bringing  the  case  down  to  the  time  it  was  tried  over  again  in  that 
court.  The  judge  said  further  that  while  there  might  be  a  greater 
charge  for  a  short  haul  than  for  a  long  haul,  it  ou^t  not  to  oe  out 
of  proportion  to  the  difference  in  cir(iumstances  and  conditions;  that 
it  ought  to  be  measured  by  them  and  not  more.  That  case  came  to 
the  Supreme  Court  and  it  was  reversed. 

The  Chairman.  In  your  judgment,  Judge,  would  it  be  practical 
or  just  to  strike  out  from  the  fourth  section  the  language  "under 
similar  conditions  and  circumstances?  " 

Mr.  Cle»ient8.  Well,  of  course  it  is  a  difficult  matter  to  answer  in 
a  satisfactory  way  what  would  be  the  effect  of  that  in  all  cases.  But 
there  is  much  hardship  and  friction  growing  out  of  the  present  con- 
dition, and  I  believe  that  the  evils  and  hardships,  if  those  words  were 
stricken  out,  would  be  much  fewer  than  now.  The  public  on  the 
whole  would  be  ^eatly  benefited. 

Air.  Ryan.  Is  it  not  a  fact  that  in  nearly  all  of  the  important  cases 
before  your  Commission  the  shippers  have  been  represented  by  coun- 
sel, all  of  the  important  ones  ? 

Mr.  Clements.  Yes ;  that  is  true. 

Mr.  Stevens.  On  what  point  was  that  case  decided  on  the  third 
section — ^that  Chattanooga  case? 

Mr.  Clements.  That  case  involved  the  rates  to  Chattanooga,  as 
compared  with  the  rates  to  Nashville  by  the  eastern  gateway — ^that 
is,  by  the  Southern  Railway  from  Baltimore  and  New  York,  and  so 
on  around  to  Nashville  through  Chattanooga,  so  that  Chattanooga 
was  the  near  point.    Now,  the  Louisville  and  Nashville  Railroad 
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from  across  the  Ohio  also  reaches  Nashville.  It  had  put  in  certain 
rates  there  for  reasons  of  its  own — rates  to  Nashville — which  had  to 
be  met  by  the  roads  carrying  by  the  eastern  lines,  or  nearly  met,  in 
r^rcler  to  get  part  of  the  busmess  by  that  route  from  the  east,  but  in 
doing  tliat  they  did  not  want  to  reduce  their  Chattanooga  rates  to  the 
!<*vel  of  the  Ifashville  rates.  The  Supreme  Court  appears  to  have 
held  in  that  case,  if  I  understand  it,  and  I  am  simply  speaking  from 
n)emory,  that  that  rate  having  been  fixed  at  Nashville  by  the  Louis- 
ville and  Nashville  road,  the  roads  readiing  Nashville  from  other  ter- 
ritory and  by  another  route  were  at  liberty  to  meet  that  competition 
as  they  found  it  and  without  respect  to  what  they  charged  to  Chatta- 
nooga, provided,  of  course,  the  Cnattanooga  rate  itself  was  not  in  and 
of  itf^lr  unreasonable,  which  would  be  an  independent  question. 

Mr.   Adamson.  As  to  whether  circumstances  and  conditions  are 
similar  or  not  is  a  question  of  fact,  is  it  not? 
Mr.  Clements.  Undoubtedly. 

Mr.  Adamson.  Do  you  not  think  the  law  ought  to  leave  questions 
of  fact  with  the  Commission,  and  have  reviewing  courts  to  confine 
themselves  to  the  law  entirely? 

Mr.  Clements.  Well,  as  I  said  a  while  ago,  I  did  not  come  here  to 
discuss  these  bills  particularly,  and  I  did  not  want  to  indulge  in  any 
discussion  of  that  on  my  own  motion,  because  mjr  chief  purpose  here 
^as  simply,  out  of  self-respect,  to  show  these  insinuations  or  accusa- 
tions against  the  Commission  to  be  unjust  and  unfair  and  at  variance 
with  the  record  and  history  of  the  Commission. 

Mr.  Adamson.  lias  not  new  evidence  been  heard  by  the  circuit 
court  in  almost  every  case  in  which  you  have  been  reversed  ? 

^Ir.  Clements.  I  guess  every  one  of  them ;  I  do  not  think  there  has 
been  an  exception.  They  always  try  the  case  over  again  after  it 
leaves  the  Commission. 

Mr.  Adamson.  Suppose  in  case  parties  have  discovered  new  evi- 
dence, and  are  entitlea  to  a  hearing  on  it,  the  law  ^ould  require  a 
further  hearing  before  the  Commission,  and  then  let  the  appeal  go  on 
to  the  court  upon  the  law,  do  vou  not  think  the  working  would  be 
more  satisfactory  and  fairer  to  tne  Commission  and  to  the  parties! 

ilr.  Clements.  I  have  never  been  able  to  see  how  the  Congress 
can  confer  upon  the  court  the  power  to  make  a  rate  for  the  future, 
since  the  Supreme  Court  has  decided  that  that  act  is  a  legislative  act, 
and  I  do  not  understand  that  under  the  Constitution  a  judicial  tri- 
bunal can  legislate.  As  the  Supreme  Court  has  decided  that  this 
is  a  legislative  act  (^rectly,  I  suppose  it  can  only  be  exercised  by  Con- 
gress or  some  body  other  than  a  court  authorized  by  Congress. 

Mr.  Adamson.  WTien  courts  of  equity  want  the  help  of  a  master 
and  send  a  case  back  time  after  time  to  the  master  to  take  additional 
testimony,  they  allow  the  master  to  pass  on  it  every  time,  do  they  not? 
Mr.  Clements.  I  understand  that  to  be  the  practice. 
Mr.  TiAMAR.  I  would  like  to  ask  you  one  question,  if  I  may* 
Mr.  Clements.  Certainly. 

Mr.  Lamar.  Is  there  any  recommendation  of  the  President  in  his 
message  substantially  or  exactljr  the  same  as  the  request  made  by  your 
Commission  for  years  as  to  giving  power  to  enforce  a  rate  when  it  is 
declared  reasonable?  Take  the  mess^e  of  the  Prudent  He  rec- 
ommends, as  I  understand  it,  that  the  ^mmission  be  given  the  power 
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to  decide  on  a  reasonable  rate^,  and  that  when  a  rate  is  so  declared  to 
be  reasonable  that  it  shall  go  into  effect  at  once. 

Mr.  Clements.  Yes,  sir. 

Mr.  Lamak.  What  does  that "  at  once  "  mean? 

Mr.  Clements.  I  suppose  that  means,  as  I  understand  it,  as  soon 
as  the  carrier  could  be  notified  and  would  have  opportunity  to  print 
his  tariff  in  such  a  way  as  to  conform  to  it. 

Mr.  Lamar.  Has  this  bill  given  that  power?     [Beading.] 

And  it  is  hereby  authorized  to  perform  that  duty,  to  declare  at  the  same  time 
wliat  would  be  a  fair,  Just,  and  reasonable  rate  or  regulation  or  practice  in  lieu 
of  the  rate,  regulation,  or  practice  declared  unreasonable,  and  the  new  rate, 
regulation,  or  practice  so  declared  shall  become  operative  twenty  days  after 
notic^e. 

Does  that  give  the  power  to  fix  that  rate  at  once — ^to  go  into  effect 
at  once  ? 

Mr.  Clements.  It  seems  to  me  it  would  from  your  reading  of  it. 

The  Chairman.  If  the  Commission  was  given  the  power  referred  to 
in  that  last  querjr  should  its  exercise  of  that  power  oe  subject  to  any 
judicial  review,  in  your  judgment? 

Mr.  Cleaients.  I  do  not  see  any  reason  why  it  should  not  be  to  any 
judicial  review  that  is  possible  to  be  had  under  constitutional  and 
legal  methods.  The  Commission  has  never  asked  for  the  power  to 
make  a  final  rate  independent  of  anything  of  that  sort;  but,  at  the 
same  time,  I  have  in  late  years,  and  particularly  since  the  decision 
of  the  Supreme  Court  in  the  minimum-rate  case,  as  it  is  called,  had 
very  great  doubt  as  to  whether  the  courts  will  ever  apply  their 
judicial  authority  to  the  question  of  making  a  rate — ^that  is,  saying 
whether  it  shall  be  90  cents  or  95  cents — or  that  they  will  do  any  more 
than  decide  whether  or  not  it  is  or  is  not  lawful. 

The  Chairman.  Reasonable? 

Mr.  Clements.  Yes,  sir. 

The  Chairman.  You  think  they  have  that  power? 

Mr.  Clements.  Yes;  I  should  think  that  would  be  included — ^the 
judicial  question. 

The  Chairman.  And  it  is  your  opinion  that  the  Commission  should 
take  that  away  from  the  courts? 

Mr.  Clements.  I  do  not  believe  it  can,  if  the  Constitution  gives 

Srotection  to  the  property  of  evervbody,  theoretically  at  least,  and  the 
oors  of  the  courts  are  open  all  the  time  to  restrain  an  order  by  this 
Commission,  or  any  State  commission,  which  intrenches  upon  the  con- 
stitutional rights  of  property  involved  in  these  cases. 

Mr.  Adamson.  If  the  section  read  by  Mr.  Lamar  were  enacted  into 
law,  leaving  both  the  courts  open  as  now  for  the  railroads  to  interfere 
with  your  proceedings,  and  also  the  statutory  proceedings  for  you  to 
go  into  court  on  your  judgment,  you  think  there  is  no  necessity  for 
further  legislation  as  to  procedure — ^you  think  we  could  g^et  along? 

Mr.  Clements.  That  would  probably  cure  that  particular  Qiing. 
Of  course  there  are  a  good  many  other  things  that  could  improve  the 
law,  but  I  do  not  care  to  go  into  them.  • 

Mr.  Adamson.  Are  not  there  sufficient  avenues  open 

Mr.  Clements.  It  seems  to  me  so. 

Mr.  Ada^ison  (continuing).  If  we  can  get  this  section  Mr.  Lamnr 
read  to  you? 
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Mr.  Clements.  It  seems  to  me  so,  if  there  was  some  way  to  have 
hat  obeyed.  To  say  that  such  a  rate  is  a  lawful  rate  is  one  thing, 
ind  to  have  it  conformed  to  is  another  thing. 

^fr.  AnAitfHON.  I  want  to  ask  you  about  another  bill.    I  believe  you 
lave  read  the  bill  I  introduced  early  in  the  Fifty-eighth  Congress. 
Mr.  Clsmekts.  Yes;  some  time  ago. 

Mr.  AoAMSON.  I  would  like  to  ask  you  whether  it  is  your  recollec- 
:ion  that  that  embodied  all  the  recommendations,  substantially,  that 
ihe  ConLoiission  made  for  amendment  to  the  law  t 

Mr.  CusMENTS.  It  embodied  as  many  as  were  concurred  in  by  the 
Commi^oners,  I  think.  Of  course  there  are  five  of  us,  and  we  ao  not 
all  agree. 

Mr.  LiAMAB.  One  other  question.  Judge,  and  I  am  through.  Upon 
the  question  of  capitalization  I  asked  Mr.  Bird  a  question,  and  I 
would  like  to  ask  you  substantially  the  same  thing.  Leaving  out  all 
question  of  contest  among  carriers^  for  freight,  and  leaving  out  all 
question  of  a  particular  rate  as  beinfi[  unreasonable,  and  tiding  the 
whole  tariff  sheets  of  the  railroads  of  the  United  States,  must  they 
not  bear  a  direct  relation  to  the  capital  invested  in  those  properties? 
Mr.  Clements.  I  think  so.  The  Supreme  Court  has  indicated  that. 
Mr.  LiAMAB.  The  Supreme  Court  has  said  that  in  the  Nebraska  case. 
If  that  be  true,  and  the  Supreme  Court  has  gone  to  the  extent  of  say- 
ing; that  they  can  not  earn  compensation  upon  fictitious  capital 

Mr.  Clements.  Yes. 

Mr.  Lamar.  Now,  has  ^our  Commission  ever  inquired  into  the 
<juestion  of  how  much  fictitious  capital  exists  in  all  the  railroads  of 
the  United  States? 

Mr.  Ci-EMBNTS.  It  has  never  made  any  exhaustive  examination  of 
that  matter  that  would  be  at  all  satisfactory. 

Mr.  Lamar.  As  I  understand  it,  the  public  generally  has  a  belief, 
whether  it  be  true  or  not — ^and  it  is  a  pity  that  that  matter  has  not 
been  investigated — ^that  a  large  proportion  of  the  capital  of  American 
railways  is  fictitious.  If  that  be  true  it  disposes  of  the  nrgiimoiit  of 
the  railway  men  that  railroad  rates  are  reasonable,  because  if  they 
are  confiscatory  they  are  imreasonable  and  extortionate.  So  that  is 
an  important  question.  The  Supreme  Court  has  said  that  as  the 
basis  of  overthrowing  a  schedule  of  rates. 

Mr.  Cle3ient8.  It  is  a  very  important  question  and  a  very  large 
one. 

Mr.  Lamar.  It  is  such  a  vital  question  I  am  surprised  that  no 
statistics  exist  in  the  United  States  to  challenge  the  fictitious  capital — 
'wind  and  water,  as  it  is  called  popularly — ^in  railways^  for  the  simple 
fact  that  if  that  fact  were  proven  it  would  be  conclusive  proof  to  the 
American  mind  that  the  present  rates  are  unreasonable.  Taking 
their  own  assertion  that  the  present  railroad  rates  are  reasonable,  it 
overthrows  their  statement  at  once,  because  it  would  be  patent  that 
they  were  earning  dividends  on  capital  not  invested,  and  the  Supreme 
Court  says  theycan  not  do  that. 

Mr.  lifANN.  What  is  the  average  rate  of  dividends  now  on  all  the 
capital  stock  of  the  railways  of  the  United  States,  par  value? 
Mr.  Clements.  I  have  not  those  figures  with  me,  Mr.  Mann. 
Mr.  Mann.  I  suppose  it  would  depend  on  what  the  present  rates 
are  whether  it  would  show  what  Mr.  Lamar  suggests? 
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Mr.  Lamar.  Does  not  the  Industrial  Commission  in  its  general 
conclusions — I  ask  for  information,  I  am  not  quite  sure  about  it — 
say  that  everything  is  conjecture— ;and  I  believe  there  is  a  great  deal 
01  conjecture  about  all  these  questions — ^but  being  permittM  to  have 
their  guess,  have  they  not  guessed  that  a  large  percentage  of  capital 
in  the  railways  of  Ajnerica  is  fictitious? 

Mr.  CiiE^iENTS.  I  believe  so. 

Mr.  Mann.  The  market  value  of  the  capital  stock  will  demonstrate 
that  fact,  that  it  is  either  fictitious  or  worthless. 

Mr.  Ci^MENTS.  Yes;  some  of  it  is  not  worth  much. 

Mr.  Burke.  I  understand  you  to  say  that  discriminations  by  rea- 
son of  a  secret  rate  or  cut  rate  or  rebate  have  practically  ceasea? 

Mr.  Clements.  As  compared  with  what  was  going  on  three  or 
four  or  five  years  ago^  yes.  I  do  not  mean  to  say  in  this  vast  country, 
with  all  its  great  variety  of  commercial  interests  and  industries,  that 
there  is  not  some  of  that  going  on^  and  probably  there  always  will  be, 
but  it  has  been  very  greauy  diminished. 

Mr.  BuRicE.  I  believe  you  stated  that  certain  proceedings  were 
instituted  in  the  way  of  injunction  proceedings  under  the  Elkins  law. 

Mr.  Clements,   x  es. 

Mr.  Burke.  Is  your  legislation  adequate  and  sufficient  on  that 
point? 

Mr.  Clements.  Well,  we  have  several  cases  pending;  now  under 
the  EUdns  law,  and  it  is  a  little  too  early  to  say  it  will  be  sufficient 
in  all  respects,  because  it  has  not  been  tested,  as  we  have  had  to  test 
these  former  laws,  by  judicial  procedure. 

Mr.  Burke.  Have  you  any  reason  to  think  at  this  time  that  it  is 
not  adequate? 

Mr.  CLEaiENTS.  I  have  no  suggestions  to  make  in  the  way  of  fur- 
ther legislation  to  cover  what  are  known  as  secret  rebates,  cut 
rates,  and  so  on,  which  are  covered  mainly  by  the  Elkins  bill;  but 
among  other  things  one  important  thing  is  to  practically  prohibit 
and  effectually  stop  certain  abuses  in  respect  to  these  terminal  rail- 
ways and  car  lines.  For  instance,  an  industrial  plant  that  was  a 
manufacturer  and  was  running  for  no  other  purpose  ^me  few  years 
ago  has  had  switohes  put  in  and  has  incorporated  as  a  railroad,  and 
then  it  asked  of  the  real  railroad  a  division  of  the  rates.  Compe- 
tition between  carriers  leads  to  that. 

The  Chairman.  Is  it  your  opinion  that  the  present  legislation 
gives  power  to  the  Commission  and  the  courts  to  remedy  those  evils? 

Mr.  Clements.  There  is  some  difference  of  opinion  among  ua 
about  that. 

The  Chairman.  I  am  asking  your  opinion. 

Mr.  Clements.  It  is  stoutly  denied  by  the  car-line  owners^  and  by 
the  railroads,  too,  that  use  those  car  lines,  that  the  Commission  can 
pass  upon  the  reasonableness  of  a  refrigerator  charge,  an  icing  charge 
made  in  connection  with  the  transportation  of  fruits  and  vege- 
tables coming  from  California  and  other  points  to  the  eastern  mar- 
ket. A  great  many  of  those  railroads  now  have  exclusive  contracts 
with  these  car  companies  that  the  refrigerator  cars  of  the  companies 
shall  be  handled  exclusively  by  railroad  companies:  The  railroads 
do  not  publish  the  schedules  for  the  icing  service 
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The  Chair3ian.  I  was  asking  you  particularly  with  regard  to  the 
two  instances  that  you  gave  where  a  fictitious  railroad  is  created 
for  the  purpose  of  a  joint  rate  and  where  an  extravagant  mileage  is 
paid. 

Mr.  Clements.  I  do  not  see  why  that  can  not  be  found  upon  the 
facts  to  be  a  rebate,  where  it  is  excessive. 

The  Chairman.  Then,  in  your  judgment,  the  present  legislation 
is  sufficient  to  remedy  those  evils?  • 

Mr.  Clbments.  That  is  what  I  think,  although  that  is  an  untried 
question.    We  have  some  matters  of  that  kind  now  pending. 

The  Chairman.  I  am  asking  your  opinion. 

Mr.  TowNSEND.  The  question  was  asked  you  a  little  while  ago  in 
regard  to  the  courts  reviewing  the  unreasonableness  of  a  rate.  I 
notice  in  all  the  bills  it  is  provided  that  the  court  may  pass  upon  the 
reasonableness  and  lawfulness  of  the  rate.  What  is  the  distinction 
between  those  two  terms ;  or,  to  put  it  in  other  words,  what  is  there 
in  "  reasonableness  "  that  is  not  covered  by  "  lawfulness  "  that  would 
be  reviewable  by  the  courts  i 

Mr.  Clements.  I  do  not  know  yet  what  the  law  is  about  it.  I  do 
not  suppose  there  is  anybody  here  who  can  say  for  a  certainty.  Sup- 
pose the  law  was  that  the  Commission  could,  upon  inquiry,  fix  a 
reasonable  rate,  which  would  be  the  lawful  rate  without  appneal,  with 
no  review,  and  that  would  be  the  end  of  the  law  according  to  its  terms. 

Now,  the  railroad  could  nevertheless  go  into  the  courts,  without 
any  further  provision  of  law,  under  the  Constitution  of  the  United 
States,  and  attack  that  rate  as  confiscatory  just  as  if  Congress  had 
said  that  should  be  the  rate,  or  a  State  commission  or  State  legis- 
lature should  say  it,  as  they  have  done  in  various  cases.  Suppose 
it  is  claimed  by  the  carrier  that  it  is  unreasonable  because  it  does 
not  allow  a  fair  compensation,  and,  therefore,  to  that  extent  is 
confiscatory,  because  it  intrenches  upon  the  right  of  the  carrier  to 
make  a  reasonable  return  upon  the  actual  capital  invested.  Now, 
will  the  court  hold  that  that  is  an  unlawful  rate  because  it  is  unrea- 
sonably low  and  yet  that  there  is  some  profit,  but  not  enough?  I  con- 
fess I  do  not  know 

Mr.  TowNSEND.  Does  not  unlawfulness  cover  all  the  ground  tliat 
you  hope  to  cover  there,  without  the  word  "  unreasonable?  " 

Mr.  Clements.  I  think  it  does;  that  is  my  judgment  about  it.  I 
hardly  think  a  court  would  hold  a  rate  to  be  lawrul  that  was  unrea- 
sonable. It  is  because  it  is  unreasonable  that  the  law  allows  the  court 
and  the  Commission  to  condenm  a  rate  made  by  the  carriers,  and  if 
it  is  unreasonable  to  the  carrier  I  suppose  the  courts  would  apply  the 
same  rule 

The  Chaibman.  Might  not  a  rate  be  unreasonably  low,  fixed  by 
the  company  itself,  and  yet  be  lawful  so  far  as  those  parties  were 
concerned  ? 

Mr.  CiiEMENTS.  I  presume  so ;  I  have  never  thought  otherwise. 

The  Chairman.  And  yet  be  unreasonable  and  unlawful  so  far  as 
other  parties  were  concerned — ^its  discriminating  between  localities? 

Mr.  CusMENTS.  That  is  what  this  law  proceeds  upon  now,  that 
there  may  be  discriminations  of  that  sort;  and  by  having  one  rate 
unreasonably  low  and  another  one  unreasonably  high,  or  even  reason- 
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ably  hi^h,  the  difference  is  so  great  that  it  allows  one  shipper  to  over- 
reach his  competitor.  That  is  what  I  understand  to  be  undue  and 
unreasonable  discrimination. 

The  Chairman.  If  the  high  rate  was  reasonable  in  the  case  of  local- 
ities, then  the  remedy  would  be  to  raise  the  lower  rate,  would  it? 

Mr.  Clements.  It  the  higher  rate  was  reasonable? 

yThe  Chairman.  If  the  higher  rate  was  reasonable  and  the  other 
rate  unreasonably  low,  creatmg  a  discrimination  between  localities, 
would  that  furnish  a  case  for  the  intervention  of  the  Commission  and 
the  raising  of  the  lower  rate  ? 

Mr.  Clements.  Well,  we  do  not  understand  that  under  the  law  we 
can  do  that.  We  have  said  repeatedly  in  these  cases  where  we 
thought  that  was  the  case  that  we  condemned  the  discrimination,  found 
that  unreasonable  and  wrong,  and  ordered  them  to  cease  and  desist 
from  that,  and  admitted  that  they  could  cure  that  by  raising  the 
lower  rate. 

The  Chairman.  I  am  speaking  now  of  localities  that  were  not 
served  by  the  same  carrier. 

Mr.  Clements.  Oh ! 

The  Chairman.  Where  the  discrimination  is  between  localities. 

Mr.  Clements.  As  between  places  served  by  the  same  carrier? 

The  Chairman.  No;  by  other  carriers;  and  the  higher  rate  is 
conceded  to  be  a  reasonable  rate  and  the  lower  rate  unreasonably  low. 
Now,  in  order  to  remedy  that  discrimination  would  you  raise  the 
lower  rate? 

Mr.  Clements.  That  is  a  new  question.  Of  course  no  such  ques- 
tion as  that  can  be  raised  in  the  law  we  now  have,  as  I  understand  it 
The  present  law  deals  with  the  carriers.  You  can  not  make  one  car- 
rier change  its  rates  because  of  what  some  other  independent  carrier 
is  doing,  whether  it  is  a  high  or  low  rate. 

The  Chairman.  Then  questions  of  discrimination  of  that  kind  be- 
tween localities  are  not  within  the  jurisdiction  of  the  Commission? 

Mr.  Clements.  Not  unless  the  discrimination  is  by  the  same  car- 
rier. 

The  Chairman.  In  your  judgment,  do  you  think  discriminations 
of  the  kind  I  have  spoken  of  ought  to  be  within  the  jurisdiction  of 
the  Commission? 

Mr.  Ci^AiENTS.  That  is  a  pretty  broad  question,  and  I  would  hesi- 
tate to  say  that  they  ought  to  be. 

The  Chairman.  You  think  that  they  ought  not  to  be? 

Mr.  Clements.  I  am  not  prepared  to  say  that  they  ought  to  bo. 

The  Chairman.  Is  it  not  true  that  the  Commission  has  frequently 
assumed  jurisdiction  of  discriminations  of  that  kind? 

Mr.  Clements.  By  different  carriers  ? 

The  Chairman.   Yes,  sir. 

Mr.  Clements.  No,  sir ;  I  do  not  understand  so.  We  have  investi- 
gated the  condition  of  rates  by  all  carriers  between  certain  points 
frequently,  but  not  with  the  view  of  making  the  roads  parties  and 
issumg  an  order  against  a  particular  carrier  or  several  carriers  on 
account  of  rates  that  other  and  independent  carriers  have  made;  we 
have  not  done  that. 

The  Chairman.  The  Eau  Claire  case,  you  do  not  think,  involved 
that  question? 
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wheat  from  Ritzville,  Wash.,  to  Portland,  Oreg.,  which  w^  32^  cents. 
The  Commission  ordered  it  reduced  to  20  cents.    The  railroad  com- 

Eanj  reduced  it  to  21^  cents,  making  a  very  large  reduction  to  be  sure, 
ut  not  such  reduction  as  was  required  by  the  Commission. 

Tn  another  case,  the  Cordele  Machine  Shop  against  the  Louisville 
and  Nashville  Kailroad  Company  and  others,  decided  October  10, 
1895,  in  the  transportation  or  pig  iron  from  Birmingham,  Ala.,  to 
Cordele,  Ga.,  the  rate  being  $3.84  per  ton,  the  Commission  ordered  a 
maximum  rate  of  $1.80  per  ton.  The  carrier  reduced  it  to  $3.69  per 
ton — ^that  is,  reduced  it  15  cents  when  it  was  required  by  the  Commis- 
sion to  reduce  it  $2.04.  In  the  case  of  the  Georgia  Peach  Growers' 
Association  against  the  Atlantic  Coast  Line  Kailroad  et  al.,  in  a  case 
decided  June  4, 1904,  the  rate  on  peaches  was  $80  per  car,  and  the  rate 
ordered  by  the  Commission  was  $60  a  car.  The  rate  made  by  the 
railroad  after  the  order  was  $65  per  car.  I  will  file  a  copy  of  these 
orders  and  changes  in  the  rates  after  the  order,  showing  how  carriers 
have  only  partially  complied  with  orders  of  the  Commission. 

The  Chairman.  Do  you  understand  that  there  are  many  other 
cases? 

Mr.  Bacon.  The  list  which  I  have  comprises  six  cases,  which  are 
presented  as  examples  of  the  action  of  carriers  in  complying  only  to 
a  partial  extent  with  orders  of  the  Commission. 

Table  showing  a  few  examples  of  how  carriers  have  only  partly  complied  with 

orders  of  the  Commission, 


TiUeofcaae. 

Date  of  de- 
ciflion. 

Places  InTolred. 

Commodities. 

Bate  at 
date  of 
order. 

Maximum 
rate  ord- 
ered. 

Change 
made 
after  or- 
der. 

Wheat,   per 

•o.m 

10.14 

$0  15 

BeFood  Products. 

June  7,1880 

Mlmonrl    River 
points  to  East 
St.  Louis. 

lOOpoundfl. 
Gom,perl(X) 

pounds. 
Flour,    per 

lOOpounds. 

.15 

.18 
.14 

.18 
16 

Celery,   per 

Class  3 

IBothtobe 

Class  3. 

Tecomfleb  Celery 
Co.  V.  C.  J.  and 

June  15, 1803 

Tecnmseh,  Mich., 

lOOpounds. 

charged 

to  Kansas  City, 

Other  vege- 
tables, per 
lOOpounds. 

ClassC 

same, 

OassS. 

M.B.Co.etal. 

Mo. 

rate. 

Kewland  et  al  v. 

liar.  81,1884 

Bitzville,WaBh., 

Wheat,  per 

.82^ 

.80 

.81* 

N.P.R.Co.etal. 

toPortland, 
Oreg. 

lOOpounds. 

Cordele  Machine 

Oct  19,1885 

Birmingham, 

Pig  iron,  per 

8.84 

1.80 

8.69 

Hbqp  V.  Li.  and 
N.  B.  Co.  et  aL 

Ala.,  to  Cor- 

ton. 

dele,  Ga. 

Ga.  Peiich  Grow- 

Jnne 4,1904 

Boston  to  New 

Peaches,  per 

80.00 

60.00 

66.00 

ers'  Assn.  V.  A. 

YorkasiArtof 

car. 

C.L.B.Co.etal. 

throngh  ship- 
ment  from 
Georgia  points. 

I>}iiiaon  Li.  and  P 

June  25, 1904 

South  McAles- 

Coal,  per  ton. 

1.90 

L86 

1.60 

(^  V.  M.  K.  and 

ter,  Ind.  T.,  to 

T.  R.  Oo. 

Denison,  Tex. 

The  foregoing  cases  are  taken  from  the  reports  of  the  Interstate  Commerce  Commission. 

I  wish  to  allude  to  the  statements  which  have  been  made  in  regard 
to  advances  and  reductions  in  rates  resulting  from  changes  in  classi- 
fications, which  have  been  represented  to  uie  committee  as  having 
^xi  nearly  as  great  in  the  number  of  reductions  as  in  the  number 
of  advances.    A  gentleman  on  the  stand  this  morning,  if  I  under- 
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terminal  rates  to  Pacific  coast  cities,  and  substitute  therefor  a  system  of  ratei 
based  on  distance  or  mileage,  ignoring  water  competition ;  and 

Whereas  tlio  assistance  rendered  the  manufacturers,  wholesalers,  and  job 
bers  of  the  Pacific  coast  by  the  transcontinental  railroads  In  combatting  sai^ 
effort  to  establish  rates  based  on  distance  or  mileage  satisfies  us  that  the  inte^ 
ests  of  the  coast  will  be  best  served  by  leaving  the  authority  to  make  riit*i 
where  It  now  is,  in  the  hands  of  the  carriers,  who  are  familiar  with  the  exced 
tional  conditions  on  the  Pacific  coast  and  the  Northwest,  subject  to  review  b\ 
the  luteretate  Commerce  Coram issiou  ui)on  complaint  of  the  shipper  who  fwl 
that  a  given  rate  is  wrong :  Now  therefore  be  it 

Resolved,  That  the  Manufacturers  and  Producers'  Association  of  California 
while  expressing  the  highest  respect  for  and  confidence  in,  personally  and  col 
lectively,  the  members  of  the  Interstate  Commerce  Commission,  respect  full! 
protest  against  any  legislation  whereby  said  Commission  would  be  given  tb 
arbitrary  right  to  make  rates  as  inexpedient  and  not  to  the  advantage  of  busi 
ness  interests  of  this  community,  and  that  we  recommend  in  lieu  thereof  tha 
the  Commission  be  increased  to  seven  members  and  that  in  view  of  the  vas 
commercial  Interests  involved  and  the  differences  governing  transportation  ot 
the  I'acific  coast  and  In  the  Northwest  that  the  two  new  members  tbas  adde 
to  the  Commission  should  be  appointed  one  from  the  Pacific  coast  and  one  trot 
the  Northwest,  so  that  all  geographical  sections  of  the  country  would  be  repr« 
sented ;  and  be  it  further 

Resolved,  That  the  law  under  which  the  Commission  Is  at  present  oi>eratin| 
is,  in  our  Judgment,  a  proi)er  one  if  proper  measures  are  taken  to  expedite  tb 
hearing  of  cases  upon  appeal,  which  would  comtemplate  the  establisliment  of  i 
court  of  transportation,  whose  decision  would  be  final  except  in  cases  where  tbi 
constitutionality'  of  the  decree  was  questioned. 

Manufactubgbs  and  Pboducebb'  Association  or  Caufobnla. 
A.  Sbabbobo,  President 
E.  Goodwin,  /Secretary. 


ADDITIONAL  STATEMENT  OF  MB.  E.  P.  BACON. 

I 

Mr.  Bacx)n.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  wisl 
to  thank  you  for  having  accorded  me  a  little  further  time  to  concludi 
the  remarks  which  I  commenced  this  morning  and  to  say  that  it  is 
highly  appreciated. 

In  line  with  what  I  was  stating  this  morning  I  have  an  additional 
paper  to  submit  in  relation  to  a  question  that  I  was  asked  when  I  wa^ 
on  the  stand  some  weeks  ago  as  to  whether  a  carrier,  in  case  of  th^ 
Commission  ordering  a  change  in  rates,  would  make  a  slight  change 
instead  of  complying  fully  with  the  order  of  the  Commission.  I  have 
a  statement  of  a  few  cases  of  that  kind  which  I  will  not  read,  but  will 
file;  but  I  will  hastily  refer  to  one  or  two  instances.  One  is  a  case 
against  the  C.  J.  M.  and  K.  Railway  Company  and  others,  decided 
June  15, 1893,  involving  rates  from  Tecumseh,  Mich.,  to  Kansas  City, 
Mo.,  on  celery  and  other  vegetables  which  had  been  placed,  respec- 
tively, in  class  3  and  class  C.  Class  3  is  one  of  the  numbered  classes, 
of  which  there  are  six,  and  class  C  is  one  of  the  lettered  classes,  of 
which  there  are  five,  showing  a  difference  of  six  classes  in  the  classi- 
fication of  the  respective  articles.  The  order  of  the  Commission  was 
that  both  should  be  charged  at  the  same  rate,  or,  in  other  words, 
classified  in  the  same  class.  The  action  of  the  carrier  was  to  keep 
celery  in  class  3  and  put  other  vegetables  in  class  5. 

Another  case  is  Newland  and  others  against  the  Northern  Pacific 
Bailroad  Company,  -decided  March  21,  1894,  involving  the  rate  on 
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stood  hinw  correctly,  stated  that  the  reductions  had  exceeded  the 
advances. 

The  Chairman.  He  said  in  his  territory. 

Mr.  Baoon.  Yes;  in  his  territoir.  The  southern  territory.  In 
this  document,  Senate  Document  No.  257,  second  session  of  the 
Fifty-eighth  Congress,  being  a  report  from  the  Interstate  Commerce 
Commission  to  the  Senate  in  response  to  a  Senate  inquiry^  in  regard 
to  changes  in  rates  and  classifications  in  March  last,  it  is  stated 
that  the  principal  advances  in  classification  in  what  is  called  official- 
classification  territory,  which  covers  the  territory  east  of  the  Mis- 
sissippi and  north  of  the  Ohio  and  Potomac  rivers,  with  the  excep- 
tion of  the  Stete  of  Wisconsin  and  the  northwest  comer  of  the  State 
of  Illinois — a  line  drawn  from  Chicago  to  St.  Louis  limits  it  on  the 
west — ^the  number  of  advances  in  that  territory  on  January  1,  1900, 
was  572.  That  was  the  number  of  advances  in  classification  from 
a  lower  to  a  higher  class.  The  number  of  reductions  was  6.  That 
was  the  number  reduced  from  a  higher  to  a  lower  class.  In  March, 
1900,  however,  most  of  the  articles  (289  out  of  572)  which  had  been 
changed  from  the  fourth  to  the  third  class  were  modified  by  the 
carriers  to  a  reduction  of  20  per  cent  below  third-class  rates,  which 
brought  them  about  midway  Ibetween  those  two  classes  as  to  rates: 
and  most  articles  that  were  advanced  from  the  third  to  the  second 
class,  of  which  there  were  155,  were  changed  to  15  per  cent  below 
second  class,  bringing  them  to  about  hali^ay  between  second  and 
third.  That  was  a  modification  made  in  the  advances  which  I  have 
mentioned,  which  was  conceded  on  the  ur^nt  demand  of  a  large 
number  of  commercial  organizations.  ^ 

The  number  of  advances  in  classification  in  southern  territory 
between  February  1,  1900,  and  November  10,  1900,  was  531.  They 
made  several  revisions  of  their  classification  during  that  period,  anJi 
the  totel  number  of  articles  advanced,  in  classification  auring  that 
time  was  531.  The  number  of  reductions  during  the  same  time 
was  105.  The  number  of  advances  in  classification  in  western  ter- 
ritory,  which  comprises  the  entire  territory  between  the  Mississippi 
River  and  the  Pacific  coast,  made  January  5,  1900,  was  240,  and  the 
number  of  reductions  was  17.  This  is  compiled  from  the  statement 
made  by  the  Interstate  Commerce  Commission  to  the  Senate  in  reply 
to  ite*  resolution  of  inquiry.    I  will  file  this  Senate  Document  No.  257: 

Interstate  Commerce  Gomuission, 

WasJUnpton,  April  7,  I90J^ 

Sib:  The  Interstate  Commerce  Commission  herewitli  resiiectfally  submits  tbe 
following  report  In  conipHance  with  the  resolution  of  the  Senate  of  the  United 
States,  adopted  March  11,  1904,  which  reads: 

**Re8olv€d,  That  the  Interstate  Conmierce  Commission  is  hereby  directed  to 
furnish  the  Senate,  as  speedily  as  may  be  practicable,  a  rei)ort  showing  the  prin- 
cipal changes  in  railway  tariff  rates,  whether  resulting  from  the  adopton  of  new 
rates  or  the  amendment  of  freight  ciiisslfications,  and  an  estimate  of  the  effect | 
cif  such  changes  upon  the  gross  and  net  revenues  of  railway  corporations  in  the 
United  States  during  each  of  the  fiscal  years  ending  June  thirtieth,  nineteen 
hundred,  nineteen  hundred  and  one.  nineteen  hundred  and  two,  and  nineteen 
Imndred  and  three,  as  compared  with  the  gross  and  net  revenue  that  would  have 
been  derived  by  them  under  the  rates  and  freight  classifications  in  force  during 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-nine;  and 
also  reix>rt  the  changes  in  cost  of  oi)eration  and  maintenance  of  said  railways 
for  said  yeara." 

A  statement  prepared  by  the  auditor  of  the  Commission  shows  the  principal 
changes  in  rates  caused  by  changes  in  freight  classification  and  tbe  advances  In 
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rates  on  a  number  of  specified  commodities.  Most  of  these  changes  toolc  place 
daring  the  year  1900,  but  some  commodity  rate  clianges  occurred  between  that 
year  and  the  end  of  1003.  For  the  reasons  indicated  in  the  statement  no  more 
specific  or  compi-ebenslve  account  of  rate  charges  can  be  given. 

The  resolution  directs  the  Commission  to  furnish  an  estimate  of  the  effect  of 
such  changes  in  rates  upon  the  gross  and  net  revenues  of  railway  corporations 
in  the  United  States  during  each  of  the  fiscal  years  ending  June  30,  1900,  1901, 
1902,  and  1903,  basing  the  comparisons  upon  the  gross  and  net  revenues  they 
would  have  derived  in  those  years  under  rates  in  force  during  the  fiscal  year 
finding  Jane  30,  1890.  As  far  as  practicable  the  statement  of  the  auditor  Is  in 
rt)iiformity  with  such  requirement,  and  following  this  statement  is  a  table 
fthowing,  for  each  of  the  years  mentioned,  what  the  gross  revenue  of  the  rail- 
ways wonld  have  been  if  the  average  rate  per  ton  received  by  all  the  railways 
In  the  fiscal  year  1899  had  been  applied  to  the  tonnage  carried  over  such  rail- 
ways in  the  succeeding  fiscal  years  to  and  including  1903.  As  to  a  few  staple 
commodities  the  increase  in  revenue  due  to  advanced  rates  in  effect  daring 
specified  periods  is  estimated  in  the  statement  mentioned  substantially  in 
acM>rdance  with  the  method  of  calculation  directed  in  the  resolution. 

No  similar  calculation  can  be  made  respecting  net  revenue  for  the  reason  that 
the  net  revenue  of  a  railway  depends  not  merely  upon  gross  earnings,  but  also 
upon  cost  of  operation,  which  may  be  varied  by  numerous  conditions,  including 
the  density  of  traflic  as  well  as  the  aggregate  tonnage. 

From  what  has  been  stated  it  must  appear  that  no  accurate  or  even  approx- 
imate estimate  of  the  actual  effect  of  specific  changes  in  rates  upon  the  revenues 
of  the  carrier  can  be  made.  The  best  that  can  be  done  is  to  indicate  the  rate 
changes,  and  then,  w^ithout  using  them  as  factors,  show  by  yearly  tonnage  and 
earnings  and  the  average  rate  per  ton  for  the  year  1899  results  similar  in  char- 
acter to  those  called  for  by  the  resolution.  This  method  of  computation  is  not 
without  value  as  indicating  enormous  additions  in  recent  years  to  the  cost  of 
railway  transportation  to  the  people  of  the  United  States. 

The  statement  and  table  above  mentioned  constitute  Part  I  of  the  appendix 
l^reto. 

The  resolution  also  directs  the  Commission  to  report  the  changes  in  cost  of 
operation  and  maintenance  of  United  States  railways  for  the  years  therein 
mentioned.  Except  for  the  fiscal  year  ending  June  30,  1903,  this  information  is 
contained  Ui  a  table  ])repared  by  the  statistician  of  the  Commission,  which  will 
ite  found  herewith  as  Part  II  of  the  appendix.  The  returns  for  the  fiscal  year 
19iXi  have  not  yet  been  compiled,  and  the  figures  relating  to  the  cost  of  opera- 
tion and  maintenance  for  that  year  must  therefore  be  omitted  from  this  report 

All  of  which  is  respectfully  submitted. 

Mabtin  a.  Knapp,  Chairmaiu 

The  Presiuent  ot  the  Senate  of  the  United  States. 


APPENDIX. 
Pabt  I. 


Interstate  Commerce  Commtssioit, 

Office  of  the  Auditor, 
Washington,  March  24.  ^OOt. 

Memorandum.— Senate  resolution,  dated  March  11,  190^,  relative  to  advance  in 
freiffht  rates  and  the  resulting  increase  in  revenue  of  the  railway  corporations 
of  the  United  States. 

The  freight  traffic  of  the  railways  of  the  United  States  is  carried  under  two 
i^neral  classes  of  schedules  known  as  '*  class  tariffs  **  and  "  commodity  tariffs." 
"i^be  latter  name  specific  rates  on  certain  commodities,  such  as  grain,  lumber, 
coal,  live  stock,  dresi^ed  meats,  fertilizers,  etc.  In  the  absence  of  commodity 
rates  the  regular  class  tariffs  apply.  In  these  tariffs  the  rates  are  arranged 
Vn  claaoes  and  are  used  In  connection  with  a  freight  classification,  which  indi- 
ontes  tlie  class  to  which  any  given  article  belongs.  Where  an  article  is  changed 
froiu  one  class  to  another,  the  effect,  therefore,  is  to  change  the  rate  of  trans- 
portjition  upon  that  article. 


372      PROPOSED    AMENDMENT   OF   INTERSTATE-CX)MMERCE   LAW. 

For  mauy  years  there  have  been  three  general  freight  dassiflcsitfons  in  nae 
throughout  the  United  States,  namely,  the  ofllcial  class! ficatiou,  which  governs 
the  class  rates  generally  in  the  territory  north  of  the  Ohio  and  Potomac 
rivers  and  east  of  the  Mississippi  River  and  Lake  Michigan:  the  southern 
classification  which  governs  generally  in  the  territory  south  ofthe  Ohio  and 
Potomac  rivers  and  east  of  the  Mississippi  River,  and  the  western  classifi- 
cation, which  governs  generally  In  the  territory  west  of  the  Mississippi  River 
and  also  applies  on  traffic  between  Chicago,  Peoria,  and  certain  othcnr  points 
east  of  the  river  and  points  west  thereof. 

On  January  1,  1900,  official  classification  No.  20  became  effective  This 
classification  made  many  advances  in  ratings  over  the  previous  daaslflcation 
(No.  19),  which  was  in  force  prior  to  the  date  mentioned.  The  total  number 
of  ratings  advanced  was  818,  but  it  was  found  that  there  were  many  duplica- 
tions, the  same  article  being  classified  more  than  once  in  different  iiarts  of 
the  classification,  and  that  such  duplications  amounted  to  about  30  per  cent 
of  the  total  number.    The  actual  number  of  advances  was  572,  as  follows : 


Ratings. 

Advanced— 

From 

To 

class— 

class— 

2H9 

4 

8 

155 

8 

8 

71 

6 

5 

Si5 

2 

1 

15 

5 

4 

8 

1 

u 

6 

1 

D-l 

2 

u 

D-l 

1 

D-l 

2i 

1 

4 

S 

672 

In  the  same  classification  (No.  20)  there  were  six  reductions  in  rating. 

Ou  March  10,  1900,  most  of  the  articles  which  had  l)eeu  advanced  on  January 
1  from  fourth  to  third  class  were  reduced  to  20  pef  cent  less  than  third  class, 
and  most  articles  wliich  on  same  date  had  been  advanced  from  third  to  second 
class  were  reduced  to  15  per  cent  less  than  second  class,  and  these  ratings  still 
remain  lu  force. 

Prior  to  February  1^  1900,  southern  classification  No.  25  had  l)een  for  some 
time  in  force.  There  were  three  issues  of  this  classification  during  the  year 
1900,  namely.  No.  26,  effective  February  1;  No.  27,  effective  June  1;  and  No. 
28,  effective  November  10.  By  comparing  the  last  with  No.  25  it  was  found  that 
636  changes  were  made  during  the  year,  of  which  531  were  advances*  and  105 
reductions  in  rating. 

Western  clasRification  No.  30,  which  became  effective  January  25,  1900,  saper- 
seding  No.  29,  which  took  effect  July  1,  1899,  made  257  changes  in  rating,  of 
which  240  were  advances  and  17  were  reductions. 

These  classification  changes  were  quite  fully  set  forth  in  the  annual  report  of 
the  Commission  for  the  year  1900.  A  number  of  issues  of  each  of  the  classifi- 
cations referred  to  have  been  made  since  the  year  1900,  but  the  changes  made  in 
such  Issues  were  comparatively  few  and  were  not  of  such  importance  as  to  de- 
serve si)ecial  notice. 

As  before  indicated,  all  traffic  which  is  carried  at  class  rates  throughout  the 
United  States  is  carried  under  one  or  more  of  the  three  general  classifications 
above  descriljed.  All  of  the  thousands  of  railroad  points  throughout  the  country 
are  therefore  more  or  less  affected  by  these  classification  'changes,  but  in  order 
to  form  an  estimate  which  would  be  of  any  value  as  to  the  amount  of  increase 
in  the  revenues  of  the  railways  as  a  result  of  such  advances  in  classification  it 
would  be  necessary  to  be  in  possession  of  some  Ivnowledge,  not  only  as  to  the 
separate  tonnage  carried  of  each  of  the  articles  affected,  but  as  to  the  points 
between  which  tliey  were  carried  as  well.  This  information  is  not  available, 
and  even  if  it  could  be  obtained  the  undertaking  would  be  so  enormous  as  to 
render  it  virtually  impracticable. 

The  annual  reports  filed  with  the  Commission  by  the  common  carriers  under 
section  20  of  the  act  to  re^^iiate  commerce  show  the  total  tonnage  of  all  freight 
carried  and  the  total  freight  revenue  derived  therefrom ;  but  with  the  ezceptiou 
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of  a  few  important  commodities,  snch  as  coal,  ores,  forest  products,  etc,  the 
s»}p:irate  tonnage  of  tbe  articles  transported  is  not  sliowu,  and  in  the  cases  of 
the  exceptions  referred  to  the  points  between  which  such  articles  are  carried 
are  not  stated.  The  following  table  shows  the  total  tonnage  and  freight  revenue 
'•f  nil  the  railways  in  the  United  States  for  the  years  ending  June  30,  1809,  1900, 
\[^.n,  1902,  and  1903,  with  the  average  rate  per  ton  for  each  year,  except  that 
tbe  figures  given  for  the  year  last  named  represent  about  98  per  cent  of  the 
total  operated  mileage : 


Tear  ending  Jnne  80— 

Total  number 
of  tons  of 
freight  car- 
ried. 

Total  freight 
reyenne. 

Average  rate 
per ton. 

\m 

959,763,583 
1,101,680,238 
l,089,d>6,440 
1,200,315,787 
1,221,475,918 

$913,737,155 
l,0i9,2rA:^ 
1,118,543,014 
1,207,228,845 
1.818,3a),  604 

10.9620 

l.*B 

.9624 

im 

1.0209 

i9ue 

L0066 

isui 

L0793 

Attached  hereto  Is  a  statement  showing  the  actual  tonnage  and  freight  rev- 
eoae  for  the  years  named,  and  also  what  the  total  freight  revenue  would  have 
been  for  each  of  the  fiscal  years  subsequent  to  that  ending  June  30,  1899,  at  the 
avenige  rate  per  ton  which  prevailed  that  year,  also  the  increase  in  revenue 
for  such  subsequent  years  resulting  from  the  higher  average  rate  per  ton.  It 
Is  believed  that  such  a  statement  gives  a  more  accurate  idea  of  the  increased 
revenue  resulting  from  an  advance  in  freight  rates  and  classifications  than  can 
be  obtained  in  any  other  way.  The  figures  given  include  the  tonnage  and  also 
the  revenue  derived  from  both  class  and  commodity  rates,  there  being  no  way 
of  showing  these  Iteois  separately. 

It  should  be  borne  in  mind,  in  connection  with  this  statement,  that  the 
average  rate  per  ton  and  the  average  rate  per  ton  per  mile,  being  determined 
from  the  tonnage  carried  and  the  revenue  derived  therefrom,  and  not  from  tlie 
tarilfs,  would  vary  somewhat  for  dififerent  years  without  any  change  being  made 
Id  ihe  tariff  rates,  snch  variation  being  due  to  the  difference  in  the  relative 
qoantity  of  tbe  various  classes  of  freight  carried.  For  instance,  should  there 
be  a  marked  increase  in  the  percentage  of  tonnage  of  low-grade  freight  for  any 
given  year  over  the  preccHlIng  year,  the  average  rate  per  ton  and  the  average 
nite  per  ton  per  mile  would  sliow  a  decrease  for  the  latter,  as  compared  with  tlie 
previous  year,  based  on  the  same  tariff  rates.  It  may  be  said  that  there  Is  a 
constant  tendency  toward  an  increase  in  the  percentage  of  the  tonnage  of  low- 
grade  freight,  so  that  if  tliere  had  been  no  advances  in  rates  or  classification 
since  the  year  ending  June  30,  1890,  it  Is  safe  to  say  that  the  average  rate  vev 
too  for  each  of  the  subsequent  years  would  have  been  somewhat  less  than  for 
that  year. 

The  increase  in  the  average  rate  per  ton  for  the  year  ending  June  30,  1900, 
over  the  previous  year  was  quite  small,  being  only  four  one-hnndredths  of  a 
cent  per  ton,  and  by  reference  to  the  statement  it  will  be  seen  that  the  increase 
in  revenue  for  that  year  over  the  preceding  year  was  only  $456,736.  For  the 
year  ending  June  30,  1901,  the  increase  in  the  average  rate  per  ton  over  the 
year  ending  June  30,  1899,  was  7.49  cents,  the  difference  in  revenue  being 
181,599,443.  The  average  rate  per  ton  for  the  year  ending  June  30,  1902.  was 
|].0(^,  being  5.38  cents  greater  than  the  average  rate  for  the  first-mentioned 
year,  but  a  little  over  2  cents  per  ton  less  than  tor  the  preceding  year.  The 
difference  In  revenue  for  this  year  over  what  would  have  been  produced  by 
the  average  rate  of  the  first  year  in  question  was  ^(;4,528,216.  The  falling  off 
in  the  average  rate  per  ton  appears  to  have  been  due  to  a  large  increase  in  low- 
grade  tonnage  in  1902  over  the  preceding  year.  For  Instance,  In  the  Items  of 
cr»al,  coke,  and  ores  alone  there  was  an  increase  in  tonnage  for  this  year  over 
tbe  preceding  year  of  nearly  30,000,000  tons. 

For  the  year  ending  June  30,  1903,  it  will  be  seen  there  was  a  large  increase 
In  both  tonnage  and  revenue  over  any  of  the  previous  years  mentioned,  the  in- 
crease Id  revenue,  however,  being  relatively  much  greater  than  the  Increase  in 
tonnage.  The  average  rate  per  ton  for  this  year  was  |1.0793,  or  nearly  12f  cents 
[«r  ton  greater  than  the  average  rate  per  ton  for  the  year  ending  June  30,  1899, 
been  at  tiie  average  rate  of  tbe  first-mentioned  year. 
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In  the  reports  of  the  Ck>romission  on  the  Statistics  of  Railways  In  the  Pnitetl 
States,  compiled  from  tlie  annual  reports  of  the  carriers  filed  under  section  20 
of  the  act  to  regulate  commerce,  the  railways  of  the  country  are  dirided  Into  ten 
territorial  groups,  the  tonnage,  revenue,  etc.,  for  each  group  being  separately 
shown.  As  heretofore  indicated,  the  annual  reports  of  the  carriers  show  the 
tonnage  of  a  few  important  commodities  separately,  and  while  the  separate  reve- 
nue derived  therefrom  and  the  points  between  which  the  articles  are  carried 
arc  not  given,  where  advances  in  rates  have  been  made  on  any  of  these  com- 
modities it  is  possible  to  form  an  estimate  of  the  increase  in  revenue  resulting 
from  such  advances,  which  no  doubt  while  considerably  at  variance  with  tl»e 
actual  figures,  were  they  obtainable,  will  give  a  fair  idea  as  to  the  increase  iu 
revenue  resulting  from  an  advance  in  rates  on  such  articles. 

In  the  territory  governed  by  the  ofilcial  classification,  heretofore  described, 
both  hay  and  sugar  in  carloads  were  advanced  January  1,  1900,  from  sixth  to 
fifth  class.  Between  New  York  and  Chicago  this  advance  amounts  to  5  cents 
per  100  pounds,  or  $1  per  ton.  Bet>veen  New  York  and  the  territory  lying 
between  that  point  and  Chicago  the  advance  would  be  less.  In  some  cases  as 
low  as  40  cents  per  ton,  while  in  the  territory  west  of  Chicago  and  east  of  the 
Mississippi  River  the  advance  would  be  in  some  instances  as  high  as  $1.50  per 
ton.  An  average  advance  of  80  cents  per  ton  on  these  two  commodities  in 
official  classification  territory,  it  Is  believed,  is  a  fair  estimate. 

Tlie  total  tonnage  of  hay  reported  by  originating  roads  for  the  years  ending 
June  30, 1900, 1901,  and  1902,  was  as  follows : 

Tons. 

1900    4, 112,002 

1901    4, 08G,  700 

1902    4, 681, 509 

The  figures  giving  the  separate  tonnage  of  this  commodity  for  the  year  end- 
ing June  30,  1903,  are  not  yet  available. 

It  is  calculated  from  the  statistical  reports  of  the  Commission  that  of  the 
total  tonnage  carried  by  the  railroads  of  the  ITnited  States  about  65  per  cent  is 
carried  in  the  territory  governed  by  the  official  classification.  Taking  tlie  total 
tonnage  of  hay  for  the  last  year  mentioned  (1902),  namely,  4,681,509  tons,  65 
per  cent  thereof  would  be  3,042,980  tons.  Based  on  an  average  advance  of  80 
cents  i>er  ton  in  rate,  tlie  Increase  in  revenue  for  that  year  would  be  $2.4:W.:^. 
and  from  January  1,  1000,  to  the  present  time,  during  which  the  advanced 
rates  have  been  in  force,  nearly  $10,000,000.  There  was  no  advance  In  the 
classification  of  hay  In  the  southern  and  western  classifications. 

The  total  tonnage  of  sugar  originating  on  reporting  roads  for  the  same  year? 
was  as  follows : 

Tons. 

1900 2, 050, 558 

1901 2. 301, 932 

1902 2, 254, 571 

The  classification  of  su£^nr,  as  before 'stated,  was  advanced  iu  the  ofUciaJ 
classification  territory  at  tlie  same  time  as  hay  (January  1,  1900),  and  to  the 
same  extent,  namely,  from  sixth  to  fifth  class,  the  increase  between  New  Yorlt 
and  Chicago  being  5  cents  i>er  100  pounds,  or  $1  per  ton.  Taking  65  per  cent  as 
the  proi)ortion  of  the  total  tonnage  carried  in  the  official  classification  territory, 
we  have  for  the  year  ending  June  30,  1902,  1,465,471  tons.  On  the  basis  of  an 
average  advance  of  80  cents  \)er  ton  the  inci*ease  in  revenue  for  that  year  would 
l)e  $1,172,376,  and  from  January  1,  1900,  to  the  present  time,  during  which  tlie 
advanced  rates  have  been  in  force,  something  over  $4,500,000. 

In  the  western  classification  no  advance  was  made  in  the  classification  of 
RUgar,  while  in  the  southern  it  was  advanced  from  sixth  to  fifth  class.  In  the 
latter  territory,  however,  sugar  shipped  from  the  regular  shipping  points,  such 
as  New  Orleans,  La.,  and  Mobile,  Ala.,  is  almost  invariably  carried  at  coni- 
inodity  rates.  It  does  not  appear  that  any  general  advance  has  been  made  in 
these  rates,  and  recently  material  reductions  have  been  made. 

On  January  1,  1900,  when  the  carload  rating  of  hay  and  sugar  was  advanced, 
the  carload  rating  on  about  70  other  articles  was  also  advanced  from  the  sixth 
to  the  fifth  class  in  the  oflicial  classification,  but  there  is  no  way  of  arriving 
at  even  an  estimate  of  the  tonnage  of  these  articles,  and  no  estimate  can.  tliei-o- 
lore,  be  niade  as  to  the  increased  revenue  resulting  from  the  advance  iu 
classification  of  such  articles. 


PROPOSED   AMENDMENT   OF   INTERSTATE-COMMERCE   LAW.       375 

At  the  beginning  of  the  year  1903  the  rates  on  all  iron  and  steel  articles 
were  advanced  10  per  cent  in  the  territory  governed  by  the  offlcin^  classi- 
fication. The  annual  reports  of  the  carriers  do  not  appear  to  include  all 
iron  and  steel  articles  in  the  table  which  gives  the  separate  tonnage  for 
particular  commodities.  According  to  the  reports  for  the  year  ending  June 
31).  1902,  the  total  tonnage  of  iron  and  steel  articles  originating  on  reporting 
mads  was  as  follows : 

TODB. 

Iron,  pig  and  bloom 14,  714, 989 

Iron  and  steel  rails. 4,849,255 

Other  castings  and  machinery 9, 096, 433 

Bar  and  sheet  metal 10, 624, 712 

Machinery  is  not  included  in  the  list  of  iron  and  steel  articles  and  does  not 
take  ttie  same  rates.  The  third  item,  as  given  above,  must  therefore  be  elimi- 
nated. The  total  of  the  other  three  items  is  30,188,956  tons.  Taking  65  per  cent 
of  this  as  the  tonnage  carried  in  official  classification  territory  we  have 
19,622,821  tons.  The  advance  ranged  from  about  one-half  to  li  cents  per  hun- 
dred poundB.  The  average  was  probalbly  short  1  per  cent  per  hundred  pounds,  or 
dJ  cents  per  ton.  Assuming  the  tonnage  of  these  articles  for  the  year  1903  to 
l)e  not  less  than  for  1902,  the  increased  revenue  thereon  for  that  year,  owing  to 
the  advance  in  rates,  would  be  about  $4,000,000. 

The  total  tonnage  of  bituminous  coal  for  the  year  ending  June  30,  1902,  was 
154,402^1  tons.  There  appear  to  have  been  few  important  changes  in  the  rates 
OD  this  commodity  in  southern  and  western  territory  since  January  1,  1900. 
In  the  teiTitory  north  of  the  Ohio  and  Potomac  rivers  and  east  of  the  Missis- 
nage  of  this  commodity  for  1902,  the  increase  in  revenue  for  1903,  at  an  average 
aged  10  cents  per  ton.  Again,  taking  65  per  cent  of  the  entire  tonnage  as  the 
amount  carried  in  this  territory,  we  have  100,361,625  tons.  Based  on  the  ton- 
nage of  this  commidity  for  1902,  the  increase  in  revenue  for  1903,  at  an  average 
advance  of  10  cents  per  ton,  would  be  a  little  over  $10,000,000.  There  appear 
to  have  been  no  material  advances  in  the  rates  on  anthracite  coal  during  the 
period  in  question. 

In  June,  1903,  the  rates  on  lumber  and  other  forest  products  from  all  lumber- 
producing  points  in  the  southern  territory  east  of  the  Mississippi  River  to  Ohio 
River  points  and  points  north  thereof,  also  from  points  in  Arkansas,  Louisiana, 
and  Texas  to  the  same  territory,  were  advanced  2  cents  per  100  pounds.  For 
the  year  ending  Jun^  30,  1902  (figures  for  1903  not  yet  available)  the  total 
tonnage  of  lumber  and  other  forest  products  was  67,703,050  tons,  of  which  it  is 
estmiated  that  al)0ut  20,000,000  tons  originated  in  the  territory  above  described. 
Assuming  that  there  has  been  no  falling  off  in  tonnage,  the  increase  in  revenue 
for  the  nine  months  the  advanced  rates  have  been  in  force,  at  an  advance  of  2 
cents  per  100  pounds,  or  io  cents  per  ton,  would  be  about  $6,000,000. 

Grain  and  grain  products  constitute  an  important  part  of  the  freight  traffic 
of  the  country,  the  tonnage  for  the  year  ending  June  30,  1902,  being  36,813.857 
tons.  The  fluctuation  in  the  rates  on  these  commodities  during  the  last  four 
years,  however,  has  been  such  as  to  render  an  est i mate  of  the  effect  of  such 
changes  on  railway  revenue  impracticable.  The  rates  on  this  traffic  for  a  large 
portion  of  the  country  are  bnsed  on  the  rates  from  Chi  en  go  to  New  York.  The 
following  table  shows  the  changes  in  the  rates  on  wheat  and  flour,  carloads, 
from  and  to  the  points  named,  since  January  1,  1900,  to  the  present  time : 

Cents  per  100  pounds. 

January  1,  1900 22 

March  5.  1900 16 

November  1,  1900 17* 

June  1,  1901 15 

October  21,  1901 ^ 17* 

December  8,  1902 20 

May  11,  1903 18 

I>ecember  1,  1003,  to  present  date 20 

As  will  be  seen,  the  rate  In  force  January  1,  1900  (which  l)ecnme  effe<*tlve 
November  1,  1899),  was  higher  than  at  any  subsoqueut  date,  while  for  a  consid- 
erable portion  of  the  time  the  rates  on  this  traffic  were  on  the  basis  of  15  cents 
per  100  pounds  Chicago  to  New  York. 

Respectfully  submitted. 

J.  M.  SurrH,  Audito* 
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Statement  ahoicing  the  total  number  of  tons  of  freight  earried  by  the  rallroadjf 
of  the  United  States  for  the  fiscal  years  ending  June  SO,  1S09,  11)00,  1901,  nW2, 
and  lOOSt  toith  the  total  revenue  accruing  tfierefrom;  also  the  revenue  tchicH 
would  have  accrued  at  the  average  rate  of  95 Ji  cents  per  ton  for  the  years 
ending  June  SO,  1900, 1901,  1902,  and  190S,  this  being  the  average  rate  for  the 
year  ending  June  SO,  1899;  and  the  increase  in  the  revenue  for  the  years  19O0, 
1901,  1902,  and  190S  resulting  from  the  increase  in  the  average  rate  per  ion 
for  those  years. 


Year  ending  June  80— 


1899.. 
ItiUU.. 
1901.. 
1902.. 
19U8a. 


Number  of  tons  of 
freight  carried. 


960  JOS,  683 
1,101,680.238 
1,089,226.440 
I,  aw.  315, 787 
1,2a,  475, 948 


Total  freight  reve- 
nue aa  charged. 


$913,787,166 
1,049,256,388 
1,118.543,014 
1,207,228,845 
1.818,320,604 


Amount  of 
freight  revenue 
at  average  rate 
per  ton  of  95.2 
oentB,  being  the 
average  rate 
for  tne  year 
ending  June  80, 


1918,787,156 
1,018,799,587 
1.036,943,571 
1.142,700,629 
l,l<S,846,10e 


$456. 73H 

81,589,44:) 

64,6CiS.316 

155,475,50! 


a  The  flgnrea  given  for  the  year  1908  represent  about  96  per  oent  of  the  total  mileage. 

Part  II. 

Summary  showina  gross  earnings,  operating  expenses,  ratio  of  operating  eocpenses 
to  earnings,  mileage  operated,  etc.,  of  the  rauways  in  the  United  States,  for  the 
years  ending  June  SO,  1S99,  1900, 1901,  and  190i, 


Item. 


Qross  earnings  from  oi)era- 
tion 

Operating  expenses: 

Maintenance  of  way 
and  structurps 

Maintenance  of  equip- 
ment   

Conducting  transporta- 
tion  

General  expenses 

Unclassified 

Total    operating  ex- 
penses   

Percentage  of  operating 
expenses  to  earnings 

Mileage  operated  (single 
track) miles.. 


1890. 


4a 

O 

a 


$1,813,610,118 


180,410,806 

160,919,249 

486,159,607 

88,676,883 

802,454 


o  e« 

IS. 


P.ct. 


856,968,999 


21.05 

17.62 

56.73 

4.51 

.09 


100.00 


65.241 
1B7.534.68 


u 

t 

o 
o 

ol 

a 
I 


1900. 


Increa8e,19n0over 
1899. 


4i 

o 


P.et. 


$7,005$1, 487,044. 814 


962 

805 

2,593 

20({ 

4 


4,570 


211,220,521 
181,178,880 
529,116,336 


21.97 

18.84 


I 
I- 

a 

u 

& 


a 


$7,722$173,434,696     13.20 


961,428,611 


64.65 
192,666.08 


1,097 
Ml 

2,748 


56.04 
89,328,7(;5    4.0i)      204 
689,019      .06  8j 


100.00 


4,998 


80,800,715 

80,254,631 

42,965,719 

661,8^ 

a«L8,435 


104,459,512 


17.08 

20.05 

8.84 

1.69 

026.  A) 


12.19 


a  Decrease. 
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IT  EL — Summary  showing  gross  earnings ^  operating  expenses,  e<c.--Ck)ntinaed. 


Itam. 


from  openttiozi 

Taxing  eacpeoaBK 

Maintenttnoe  of  way  and  stracturos 

Mamtenanoe  of  equipment 

CoDdncttncr  transportation 

Qeneral  expenses 

Undaasillea 

Total  operating  expenses 

rcentace  of  operating  expenses  to  earnings 

leage  operated  (single  track) miles 


1901. 


Amount. 


$1,688,686,087 


231.056,802 

19(),:jfi9,660 

5U5,S»5,7fl9 

42,506,563 

1,208,766 


1,080,397,270 


64.86 
19B,681.02 


II 

Bbf 
•a  o 


S 


P.ct. 


22.42 

18.46 

54.87 

4.13 

.12 


100.00 


I 

I 


Increase,  1901 
over  1900. 


Amount. 


$8,1231101,481,228 


1,188 
978 

2,890 

218 

6 


5,869 


19,886,061 
0,125,680 

96,149,468 

8,237,788 

619,747 


68,908,758 


Per 
cent. 


6.82 


9.89 
5.04 
6.88 
8.23 
106.28 


7.17 


from  operation. 

perating  expenses: 

Maintenance  of  way  and  structures 

Maintenance  of  equipment 

Condnctizig  transportation 

General  expenses ^ 

Unclassillea 

Total  operating  expenses 

'ercentage  of  operating  expenses  to  earnings 

Uleage  operated  (single  track)  miles 


1908. 


Amount. 


$1,786,880,267 


5& 
fl® 


p.ct. 


248,381,594 

21 3, 8W),  644 

60D,lltU,605 

44,1»7,H«0 

326,934 


1,116,248,747 


64.6(> 
200,154.66 


22.25 

19.18 

54.64 

8.96 

.08 


100.00 


6. 
o 

I- 

r 


Increase,  1908 
over  1901. 


Amount. 


$8, 0I»  $137, 854, 280 


Per 
cent. 


8.68 


1,241 

1,066 

8,047 

221 

21 


6,677 


7,60 


17,324,992 

23,0K1,0K4 

44,ffi)5,M)a 
l,631,:fi27'      8.83 
a  881, 832  "72.96 


'    12.18 
7.91 


86,861,477|      8.88 


Further,  in  respect  to  advances  and  reductions  in  Southern  terri- 
ory,  I  have  a  (x>minuni(»tion  recently  addressed  to  me  (January  13) 
>y  the  president  of  the  King  Hardware  Company,  of  Atlanta,  Ga.,  in 
*'hich  he  states  differences  m  rates  on  a  comparatively  unimportant 
commodity — coffee  mills  (although  this  commodity,  as  a  matter  of 
fact  is  auite  an  important  one  in  the  hardware  trade) — ^which  I  will 
lot  reaa,  but  it  shows  excessive  rates  to  Atlanta  as  compared  with 
Nashville  from  Columbus,  Ohio;  Freeport,  111.,  and  Meriden,  Conn., 
to  which  he  attaches  a  statement  of  changes  in  classification  of  vari- 
ous articles  of  hardware,  showing  the  percentage  of  increase  in  rates, 
as  per  Southern  classification  No.  25,  which  is  the  classification  that 
waa  in  force  in  February,  1900,  when  these  advances  in  classification 
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were  first  commenced  to  be  made,  extending  up  to  November  in  that 
same  year,  as  compared  with  the  current  classification,  No.  32,  now  ir 
force,  based  on  current  rates  from  Cincinnati,  Ohio,  to  Atlanta,  Ga. 
in  which  the  former  classification  and  rates  and  changes  in  dassifiai- 
tion  and  rates  are  given  on  thirty-nine  different  articles  of  hardware, 
and  the  percentage  of  advance  in  consequence  of  that  change  in  classi- 
fication IS  shown  for  each,  the  result  of  which  is  that  on  the  tliirty-nin€ 
articles  the  advance  in  rate  arising  from  changes  in  classification 
ranges  from  13.1  to  84  per  cent,  and  the  average  increase,  counting  the 
number  of  articles,  without  taking  the  tonnage  into  consideration 
(which  it  is  impossible  to  arrive  at),  is  34.5  per  cent.    I  will  file  this 
also  with  the  committee. 

Office  of  Kino  Haruwabe  CouPA?rr. 

Atlanta,  Oa,,  January  IS^  1905. 
B.  P.  Bacon,  Washington,  D,  0, 

Dear  Sib  :  If  the  papers  reported  Mr.  Spencer  correctly  on  yesterday,  it  would 
seem  that  he  bad  overlooked  the  true  situation  with  re^rd  to  the  ^ect  of  some 
changes  in  the  elnssiflcatlon. 

During  a  recent  period  of  time,  Instead  of  everything  being  reduced,  we  Iiere- 
with  Inclose  n  tabulated  statement  showing  the  increase  In  the  percentage  due 
to  some  of  these  reclassifications. 

As  an  evidence  of  what  some  distributing  points  suffer  in  the  way  of  discrimi- 
nations, beg  to  hand  you  below  a  table  showing  current  rates  on  coffee  mills  to 
Atlanta,  Ga.,  and  to  Nashville,  Tenn. : 

Coffee  miU8. 

From  Ck>lumbus,  Ohio,  to— 

Atlanta,  Ga $1.  24 

Nashville,  Tenn , .  (J<» 

Nashville,  Tenn.  (carload) .49i 

From  Freeport,  111.,  to— 

Atlanta,  Ga 1. 20 

Nashville,  Tenn .  tJT 

From  Meriden,  Conn.,  to— 

Atlanta,  Ga 1.  W 

Nashville,  Tenn.a .  78 

Nashville,  Tenn.*  (carload)  .42 

We  have  token  the  most  prominent  shipping  points  in  the  West,  Middle  West, 
and  East 

Very  truly,  yours,  W.  B.  Newill,  Vice-President. 


a  These  frequently  move  via  Atlanta. 


-^ 
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tement  of  changes  in  clasBifieaiiana  of  hardware^  sftounng  percentage  of  increase 
n  rates^  per  Southern  clcissification  No,  25,  compared  with  current  classiflca- 
ion  No.  S£,  iMsed  on  current  rates  from  Cincinnati,  Ohio,  to  Atlanta,  Qa, 

[Less  than  car  load,  L.  C.  L.;  car  load,  C.  L.] 


1 

107 


2 


8 

81 


4 

68 


5 
66 


6 
46 


Special  iron. 


C.L. 


81 


L.C.L. 


87 


Old  claAsiflca- 

tion  No.  ffi, 

released. 


L.C.L.I  C.L. 


&jratif  ware,  granito  or  enameled  ware,  iron  or 

9t«el  staxnpra,  in  boxes 

Axes. 


Belting, 

Cotton 

Rubber 

Earthen wi&re,  in  crates  or  hogsheads 

Foivea.  portable 

"Tilt  jars 

Grease,  axle 

OriodBtones,  without  flxtnres 

Handles,  n.o.s 

Hatch<*ta,  boxed 

Iron  or  steel  articles,  tIz: 

Axles,  carriage  or  wagon,  loose  or  wired 
together 

Bolts,  nnta.  rivets,  and  washers,  in  kegs,  casks, 
or  barrels 

Brackets,  shelf,  n.  o.  s 

Boxes  and  skeins,  in  kegs,  barrels,  or  loose . . . 

OsstinsB,  not  part  of  machinery,  eacn  piece 
weighing  less  than  16  pounds 

Chain  belnng,  rel.  val.  ^  ^  in  barrels 

Same,  in  boxes  or  barrels,  n.  o.  s 

Chains,  iron,  in  barrels  or  casks,  rel.  val.  8 
cents  per  pound 

Crowbars 

Harrow  teeth,  in  kegs  or  barrels 

Nails,  in  kegs 

Hooks,  backhand,  in  kegs,  barrels,  or  casks  .. 

Lap  rings 

Picks  and  mattocks,  in  barrels  or  kegs 

Plow  irons,  cleyises,  frog&  heel  bolts,  molds, 
plant  fenders,  plates,  paints,  and  wings,  in 
oarrels,  kegs,  or  casks 

Sadirons,  in  barrels  or  casks,  with  contract 
that  no  other  articles  should  be  put  in  same. 

Shoes,  horse  and  mule,  in  kegs 

Staples,  fence,  in  kegs 

Tires,  wagon 

Wire,  iron  or  steel,  in  barrels,  coils,  or  reams. 

Wedges,  without  bandies 

Lamp  and  lamp  goods,  packed 

Leatiier 

Nails,  horse  and  mule,  in  boxes 

Rope,  cotton 

Shot,  in  kegs  or  in  double  sacks 

Tinware 

Spring  Tehicle 


3 

4  '. 

«!, 

3  '. 

5  . 

3  1. 

4  .. 
0  '. 

6i. 

4 

4 


51 

51 

4 

51 

5 
6 
5 

61 
51 
51 
61 
6 
51 
61 


61 

61 

51 

51 

51 

51 

61 

t 

8 

5 

5 

6 

3 

6 


New  classiflca-l  i>a«««„*-,o.^  «# 
Won  No  as,    |P«JS^|!««»' 
released. 


increase. 


L.  C.  L. 


61 
51 


51 


51 


2 
8 

2 
4 
2 
3 
4 
5 
3 
3 


5 
3 
5 

2 
8 
8 

6 
6 
6 
6 
4 
4 
4 


6 

4 

6 
6 
6 
6 
4 
1 
2 
4 
4 
5 
2 
4 


C.L.    L.C.L. 


6 


6 


13.0 
19.1 

85.3 

13.6 

21.4 

13.6 

Itt.l 

48 

21.7 

19.1 

19.1 


51 

51 

19.1 

51 

64.8 

76 

44.6 

51 

24.8 

24.3 

24.3 

21.4 

84 

84 


24.3 

84 

24.8 

24.3 

24.3 

24.3 

H4. 

16.4 

13.1 

21.4 

21.4 

21.7 

13.6 

48 


C.L. 


80 


UO 


60 


Thirty-nine  articles.     Increase  in  rotes  arising  from  change  in  claMlflcatlon,  13.1  to  84 
per  cent.     Average  increase,  841  per  cent. 


I  also  received  copy  of  a  statement  from  a  very  large  lumber  cor- 
poration in  Mississippi,  si^ed  by  Silas  W.  Gardiner,  one  of  the 
owners  of  the  corporation,  m  which  he  shows  the  advances  made  in 
rates  of  freight  on  lumber  for  ten  years,  which  I  will  not  stop  to 
read,  but  will  file  with  the  committee.  It  shows  an  advance  of  4 
cents  per  hundred  pounds  from  the  lumber  district  of  Georgia,  Ala- 
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bama,  and  Mississippi  to  points  north  of  the  Ohio  River  since  the 
year  1898.    I  will  not  take  the  time  of  the  committee  to  read  anything 
further  from  that. 
The  paper  referred  to  is  as  follows: 

Dbcbmbeb  22, 1004. 
Senator  W.  B.  Allison,  Washington,  D,  C. 

Deab  Sib:  I  write  to  nrge  upon  yonr  attention  and  favorable  considorntiou 
the  enactment  of  legislation  at  this  session  of  Gongi^ess  giving  to  the  Interstate 
Ck)minerce  Commission  the  power  suggested  by  the  President  in  his  late  message 
to  Congress.  *• 

The  railroads  of  this  counti*y  have,  by  consolidation  of  interests  and  mergen, 
BO  entrenched  and  strengtbencd  themselves,  and  have  in  so  many  instances  made 
tyrannous  use  of  their  power,  that  conditions  in  many  lines  of  business  and 
manufacture  are  well-nigh  intolerable.  They  claim  the  sole  power  to  make 
rates  and  classifications,  and  in  recent  contests,  where  opposition  has  beeo 
made  in  this  vicinity  to  arbitrary  advances  in  rates  on  lumber,  they  have  made 
the  statement  that  the  only  criterion  as  to  the  Justice  of  a  rate  made  by  them 
was,  or  is,  its  publication. 

I  would  state  for  your  information  that  since  the  beginning  of  1898  rates 
have  been  advanced  on  southern  pine  lumber  to  points  north  of  the  Ohio  River 
4  cents  per  100  pounds,  which  means  an  advance  of  $1  to  $1.50  per  1,000  feet 
according  to  the  kind  of  lumber  shipped,  whether  dry  and  dressed  or  rough  and 
heavy.  This  is  a  tremendous  tax  to  lay  upon  southern  lumber  manufacturers, 
because  they  have  to  absorb  it  in  their  prices.  To  make  this  clear  to  you  I  will 
make  the  following  statement  of  average  prices  received  by  our  company  for 
each  year  from  18d3  to  1904,  inclusive : 


Statement  of  average  prices  per  tlMusand  feet  received  for  their  lumber  produc- 
tion (not  including  lath)  by  Eastman,  Gardiner  d  Co.,  of  Laurel,  Miss.,  after 
deducting  freight,  for  each  year  from  J89S  to  1904,  inclusive. 


1893 
1894 
1895 
1896 
1897 
1898 


$9.37 
8.14 
8.83 
a24 
7.99 
a79 


1899 
1900 
1901 
1002 
1903 


$9.71 
10.27 
10.83 
11.89 
11.32 


1904  10.64 


When  you  consider  that  wages  have  advanced  25  per  cent  and  pine  timber 
lands  100  per  cent  during  the  above  period,  you  will  see  that  lumbermen  are 
not  and  have  not  been  in  any  condition  to  bear  these  heavy  advances  In  freight 
rates. 

To  assure  you  of  the  correctness  of  the  alx)ve  statement,  we  shall  be  willing 
to  submit  the  same  to  you  or  anyone  else  by  affidavit,  and  you  can  further  con- 
firm the  statement  in  a  general  way  by  interviewing  any  of  the  northern  lom- 
l)er  dealers  who  are  and  have  been  handling  southern  pine  lumber  for  a 
number  of  years. 

This  additional  burden  of  freight  rates  over  that  of  1898  and  previous, 
amounts  to  $40,000  or  more  on  our  shipments  alone  annually,  and  to  millions 
of  dollars  on  southern  pine  going  into  northern  States. 

In  view  of  the  facts  above  presented,  I  most  earnestly  hope  you  will  give 
your  support  to  the  endeavors  that  are  being  made  to  enable  the  Interstate 
Commerce  Commission  to  name  a  Just  and  fair  rate  when  complaint  is  made 
that  in  their  judgment  is  unfair  and  unjust 

We  are  Iowa  people,  having  l)een  in  business  there  many  years,  and  my 
home  is  in  Clinton  yet    I  therefore  feel  justified  in  appealing  to  yon  as  a 
constituent  to  give  full  consideration  to  this  great  question. 
Very  respectfully,  yours, 

Shas  W.  Gabdines. 

I  want  to  bring  out  one  point  in  connection  with  the  result  of  these 
advances  as  compared  with  the  increase  in  operating  expensas,  tlic 
result  of  which  it  seems  to  me  is  shown  more  conclusively  and  (li^fi 
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nitely  by  the  actual  net  earnings  of  the  railways  of  the  country  during 
the  period  in  question  than  by  any  comparison  of  figures,  either  in 
rates  of  freight  or  wages  or  other  expenses  of  operation.  The  in- 
crease in  net  earnings,  as  shown  by  the  annual  statistical  reports  of 
the  Interstate  Clommerce  Commission^  between  the  years  1899  and 
1003  amounts  to  $184,989,077.  That  is  the  increase  m  net  earnings 
for  the  four  years  in  question.  That  is  an  increase  of  40.5  per  cent 
«fn  the  earnings  of  the  preceding  year.  The  increase  in  mileage  dur- 
ing that  time  was  7.42  per  cent. 

Mr.  Mann.  That  is  single-track  mileage,  is  it? 

Mr.  Bacon.  Single-track  milea^,  certainly;  the  length  of  the 
railroads,  which  is  always  what  is  counted.  The  200,000  miles  of 
railroad — a  little  over  that — ^now  in  existence  is  what  we  take  into 
account.  • 

Mr.  Mann.  That  takes  no  account  of  double  tracldng? 

Mr.  Bacon.  No;  it  simply  takes  the  length  of  the  railroads,  the 
increase  in  length  of  lines,  which  is  7.42  per  cent  during  that  period. 

The  Chairman.  Does  your  paper  give  the  tonnage  of  the  two 
periods? 

Mr.  Baoon.  Yes,  sir.  I  will  come  to  that  directly.  The  increase 
in  tonna^  of  freight  during  the  same  period  was  10.9  per  cent.  The 
inciiease  in  freight  revenue  during  the  same  period  was  25.6  per  cent. 
Those  are  final  and  conclusive  figures,  as  I  say,  which  show  the  real 
result  of  the  advances  in  rates  on  one  hand  and  increase  in  expenses 
on  the  other,  showing  an  increase  in  tonnage  of  10.9  per  cent  and  an 
increase  in  freight  revenue  of  25.6  per  cent. 

Mr.  Mann.  Have  you  made  any  comparison  anywhere,  Mr.  Bacon, 
as  to  the  percentage  of  dividends,  compared  with  the  receipts  for  the 
two  respective  periods? 

Mr.  Baoon.  1  have  not  any  figures  of  that  kind  at)iand,  Mr.  Mann. 
I  can  obtain  them  if  desired,  but  there  is  no  time  at  present  to  do  so. 
I  will  say,  generally  speaking,  however,  that  dividends  have  ranged 
all  the  way  from  nothing  up  to  8  per  cent — dividends  on  the  stock  of 
the  various  railway  companies — and  that  the  net  earnings  of  many 
of  the  railways,  according  to  the  figures  published,  show  as  high  a  net 
result  as  from  10  to  20  per  cent  on  the  capital  stock  applicable  to  divi- 
dends; but  the  dividends  themselves  have  not  been  increased  above 
tlie  customary  rate  for  some  ;^ears  past  (the  customary  rate  being  6 
or  8  per  cent)  except  in  some  individual  cases  where  1  per  cent  aodi- 
tional  may  have  been  declared,  or  in  the  case  of  some  railroad  com- 
panies that  have  not  been  paying  dividends  previously,  they  have  paid 
a  small  dividend  during  the  past  few  years. 

Mr.  Mann.  Do  your  tables  show  what  percentage  of  net  to  gross 
receipts  there  has  oeen  for  the  two  periods  you  have  named? 

Mr.  Bacon.  Of  gross  receipts? 

Mr.  Mann.  What  the  percentage  of  net  is  to  the  ctoss  receipts? 

Mr.  Bacon.  I  have  not  that  with  me;  no,  sir:  I  have  figures  of 
that  kind,  but  they  do  not  come  to  my  mind  witn  sufficient  clearness 
to  undertake  to  state  them. 

The  Chaibman.  Is  there  any  considerable  number  of  miles  of  rail- 
ways that  pay  no  dividends? 

Mr.  Bacon.  I  could  not  sav  what  percontngo  it  constitutes,  but 
there  is  a  large  number  of  railways  that  never  have  paid  dividends 
and  never  wiu. 
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The  Chairbian.  Can  you  approximate  the  percentage  of  the  wb<>l« 
mileage? 

Mr.  Bacon.  I  could  not. 

The  Chairman.  That  have  not  paid  dividends? 

Mr.  Bacon.  I  have  never  attempted  to  do  that  But  in  such  case:: 
it  arises  generally  from  the  fact  that  the  railroads  have  been  enor 
mously  overcapitalized,  and  in  other  cases  from  the  fact  that  the  roads 
were  unnecessary,  that  they  were  built  to  parallel  other  lines,  or 
were  built  expensively,  and,  as  I  said  before,  under  an  excessive 
capitalization — a  gi'eat  overcapitalization.  I  could  give  the  commit- 
tee those  figures  if  desired,  but  I  am  unable  to  do  so  at  the  present. 

One  point  I  wish  to  bring  to  the  cognizance  of  the  committee,  if 
what  appears  to  me  to  be  a  misapprehension  as  to  the  probability  of 
the  nuinber  of  cases  of  litigation  tnat  would  be  likelv  to  arise  under 
the  change  in  the  law  which  itns  proposed  to  make.  It  appears  to  me 
that  the  very  fact  of  the  existence  or  the  power  which  it  is  proposed 
to  confer  upon  this  Commission  will  operate  to  a  very  large  extent  in 
deterring  tne  carriers  from  imposing  rates  upon  the  traffic  which 
they  can  not  defend  before  the  Interstate  Commerce  Commission. 
In  the  next  place  it  will  operate  largely  to  put  the  shipper  uix>n  a 
parity  with  the  carrier  in  attempted  negotiations  between  them  as  to 
the  adjustment  of  rates  which  are  deemed  by  the  shipper  to  require 
adjustment.  As  it  is  now  it  is  entirely  in  the  hands  of  the  carrier 
as  to  whether  to  make  concessions  when  desired  by  the  shipper  or  not, 
and  as  a  matter  of  fact  if  they  do  make  any  concessions  they  make 
only  a  small  proportion  of  what  the  shipper  considers  himself  entitled 
to,  the  fact  of  the  matter  being  that  tne  final  and  ultimate  decision 
of  the  case  is  wholly  in  the  hands  of  the  one  party,  and  he  will  grant 
such  concessions  as  he  deems  his  interests  require,  or  as  he  deems  nec- 
essary to  pacify  the  complainant;  but  if  this  power  exists  in  the 
hands  of  the  C/ommission  to  take  this  case  up  and  say  just  what  shall 
be  done  to  adjust  this  difficultjr  between  them,  the  complainant  or 
the  shipper  occupies  a  position,  in  a  certain  respect  at  least,  of  treat- 
ing witn  the  earner  upon  common  ground,  the  carrier  realizing  that  if 
he  does  not  yield  what  is  reasonable  and  proper  the  complainant  can 
take  the  case  to  an  independent  or  an  impartial  tribunal  that  will 
compel  them  to  do  it. 

Hence,  I  think  the  number  of  cases  that  will  come  before  the  C!om- 
mission  under  this  law  is  very  greatly  overestimated  and  tiiat  the 
Commission  will  have  no  difficulty  in  handling  the  cases  that  will  be 
brought  before  it.     Furthermore,  I  wish  to  sajr  that  I  think  that  the 
courts  that  are  already  provided  will  find  no  difficulty  in  dealing  with 
these  cases,  and  it  will  be  very  much  preferable  to  the  interests  that  I 
represent — the  commercial  organizations  of  the  countrv — if  the  estab- 
lishment of  a  separate  court  to  treat  these  cases  were  left  for  after  con- 
sideration.   Wait  until  the  operation  of  the  law  demonstrates  the 
necessitv,  if  there  be  one,  for  the  establishment  of  additional  courts. 
It  will  be  a  year,  at  least,  before  any  case  can  be  gotten  through  the 
Interstate  Commerce  Commission  after  the  enactment  of  tliis  law, 
should  it  be  enacted,  and  during  that  time,  if  it  appears  that  there 
is  any  necessity  for  additional  courts,  Congress  will  meet  and  there 
will  \)e  opportunity  to  provide  them.     Furthermore,  I  would  like 
very  much — I  say  "  I ;  "  I  speak  for  the  interests  I  represent — ^we 
would  like  very  much  to  see  this  question  of  whether  or  not  this 
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power  is  to  be  vested  in  the  Commission  presented  to  Congress  en- 
tirely independent  of  any  other  proposition. 

Let  Congress  say  whether  it  deems  best  to  confer  this  power  upon 
the  Commission,  and  let  that  be  said  independent  of  any  other  ques- 
tion. And  then,  if  it  desires  to  do  so,  and  decides  to  do  so,  after 
that  has  gone  into  effect  the  necessary  court  machinery  can  be  pro- 
vided for  it  in  ample  time  and  it  will  divest  the  question  of  very 
serious  complications. 

I  have  heard  many  members  of  Confess  and  some  members  of  the 
Senate  object  very  seriously  to  the  enlargement  of  the  courts  of  the 
country,  the  enlargement  either  of  the  circuit  courts  by  an  addi- 
tional judge  for  each,  or  the  establishment  of  any  new  court.  That 
question  is  going  to  involve  this  main  question  in  great  difficulty, 
and  it  seems  to  me  it  will  be  to  the  interests  of  the  country^  it  will 
be  to  the  advantage  of  Congress,  to  determine  the  one  question  first 
by  itself,  without  reference  to  any  other;  and  I  sincerely  commend 
the  consideration  of  this  point  to  this  committee. 

Mr.  Adamson.  I  understand  you  mean  if  we  can  secure  the  enact- 
ment of  the  first  section  of  most  of  these  bills  you  will  consider  that 
we  have  made  great  progress? 

Mr.  Bacon.  That  is  it;  great  progress;  and  it  will  be  settled  with- 
out complicating  it  with  any  otner  issue.  That  is  very  desirable,  T 
think.  Congress  ought  to  have  the  opportunity  to  pass  upon  that 
one  question  entirely  independent  of  any  other.  It  is  the  great  ques- 
tion before  this  country  to-day,  and  if  Congress  is  placed  in  a  posi- 
tion where  it  can  treat  upon  that  question  without  complication  or 
reference  to  any  other  we  will  get  a  fair  and  more  satisfactory 
expresion,  certainly,  of  the  attitude  of  Congress  in  relation  to  this 
question. 

Mr.  Mann.  Is  your  opposition  to  the  court  proposition  an  opposi- 
tion based  on  the  prospect  of  legislation  or  an  opposition  to  the  propo- 
sition itself? 

Mr.  Bacon.  It  is  in  the  belief  that  it  is  unnecessary  and  a  belief  that 
it  is  better  to  wait  until  the  necessity  for  it  demonstrated,  but  pri- 
marily because  it  will  involve  the  main  question  and  because  Congress 
will  not  be  able  to  act  upon  that  question  by  itself.  That  has  oeen 
so  long  before  the  country  that  it  seems  to  me  that  Congress  is  en- 
titled to  the  opportunity  to  treat  the  question  by  itself,  independent  of 
any  other. 

Mr.  Adamson.  Do  you  not  believe  that  if  certainty  and  expedition 
are  secured  in  the  law  that  it  will  result  in  a  diminution  of  litigation 
anyhow  ? 

Mr.  Bacon.'  That  is  what  I  previpusly  stated. 

Mr.  Adamson.  I  had  forgotten  that. 

Mr.  Bacon.  That  is  what  I  first  stated. 

Mr.  Mann.  I  have  always  understood  from  you,  Mr.  Bacon,  that 
the  principal  trouble  was  discrimination  between  localities  and 
between  commodities.  That  is  a  discrimination  which  the  railroad 
companies  can  not  remedy  without  the  consent  of  the  localities  or  the 
shippers  of  the  commodities. 

Mr.  Bacon.  For  that  very  reason  it  should  be  referred  to  an  inde- 
pendent tribunal  to  decide  for  them.  There  are  a  great  many  claims 
of  that  kind,  where  one  community  is  jealous  of  another,  that  are  not 
well  founded. 

H.  Doc  422,  68-3 26 
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The  CHAiRArAN.  Can  you  approximate  the  percentage  of  the  whole 
mileage? 

Mr.  Bacon.  I  could  not. 

The  Chairman.  That  have  not  paid  dividends? 

Mr.  Bacon.  I  have  never  attempted  to  do  that.  But  in  such  cases 
it  arises  generally  from  the  fact  that  the  railroads  have  been  enor- 
mously overcapitalized,  and  in  other  cases  from  the  fact  that  the  roads 
were  unnecessary,  that  they  were  built  to  parallel  other  lines,  or 
were  built  expensively,  and,  as  I  said  before,  tmder  an  excessive 
capitalization — a  ^*eat  overcapitalization.  I  could  give  the  commit- 
tee those  figures  ix  desired,  but  I  am  unable  to  do  so  at  the  present 

One  point  I  wish  to  bring  to  the  cognizance  of  the  committee,  is 
what  appears  to  me  to  be  a  misapprehension  as  to  the  probability  of 
the  nuftioer  of  cases  of  litigation  tnat  would  be  likelv  to  arise  under 
the  change  in  the  law  which  itns  proposed  to  make.  It  appears  to  me 
that  the  very  fact  of  the  existence  of  the  power  which  it  is  proposed 
to  confer  upon  this  Commission  will  operate  to  a  very  large  extent  in 
deterring  the  carriers  from  imposing  rates  upon  the  traffic  which 
they  can  not  defend  before  the  Interstate  Commerce  Commission. 
In  the  next  place  it  will  operate  largely  to  put  the  shipper  upon  a 
parity  with  trie  carrier  in  attempted  negotiations  between  them  as  to 
the  adjustment  of  rates  which  are  deemed  by  the  shipper  to  require 
adjustment.  As  it  is  now  it  is  entirely  in  the  hands  of  the  carrier 
as  to  whether  to  make  concessions  when  desired  by  the  shipper  or  not, 
and  as  a  matter  of  fact  if  they  do  make  any  concessions  they  make 
only  a  small  proportion  of  what  the  shipper  considers  himself  entitled 
to,  the  fact  of  tlie  matter  being  that  tne  final  and  ultimate  decision 
of  the  case  is  wholly  in  the  hands  of  the  one  party,  and  he  will  grant 
such  concessions  as  he  deems  his  interests  require,  or  as  he  deems  nec- 
essary to  pacify  the  complainant;  but  if  this  power  exists  in  the 
hands  of  the  Cx)mmission  to  take  this  case  up  ana  say  just  what  shall 
be  done  to  adjust  this  difficultjr  between  them,  the  complainant  or 
the  shipper  occupies  a  position,  in  a  certain  respect  at  least,  of  treat- 
ing witn  the  carrier  upon  common  ground,  the  carrier  realizing  that  if 
he  does  not  yield  what  is  reasonable  and  proper  the  complainant  can 
take  the  case  to  an  independent  or  an  impartial  tribunal  that  will 
compel  them  to  do  it. 

Hfence,  I  think  the  number  of  cases  that  will  come  before  the  Com- 
mission under  this  law  is  very  greatly  overestimated  and  that  the 
Commission  will  have  no  difficulty  in  handling  the  cases  that  will  be 
brought  before  it.  Furthermore,  I  wish  to  sajr  that  I  think  that  the 
courts  that  are  already  provided  will  find  no  difficulty  in  dealing  with 
these  cases,  and  it  will  be  very  much  preferable  to  the  interests  that  I 
represent — the  commercial  organizations  of  the  countrv — ^if  the  estab- 
lisnment  of  a  separate  court  to  treat  these  cases  were  left  for  after  con- 
sideration. Wait  until  the  operation  of  the  law  demonstrates  the 
necessitv,  if  there  be  one,  for  the  establishment  of  additional  courts. 
It  will  be  a  year,  at  least,  before  any  case  can  be  gotten  through  the 
Interstate  Commerce  Commission  after  the  enactment  of  tliis  law, 
should  it  be  enacted,  and  during  that  time,  if  it  appears  that  there 
is  any  necessity  for  additional  courts.  Congress  will  meet  and  there 
will  be  opportunity  to  provide  them.  Furthermore,  I  would  like 
very  much — I  say  "I;"  I  speak  for  the  interests  I  represent — we 
would  like  very  much  to  see  this  question  of  whether  or  not  this 
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power  is  to  be  vested  in  the  Commission  presented  to  Congress  en- 
tirely independent  of  any  other  proposition. 

Let  Congress  say  whether  it  deems  best  to  confer  this  power  upon 
the  Commission,  and  let  that  be  said  independent  of  any  other  ques- 
tion. And  then,  if  it  desires  to  do  so,  and  decides  to  do  so,  after 
that  has  gone  into  effect  the  necessary  court  machinery  can  be  pro- 
vided for  it  in  ample  time  and  it  will  divest  the  question  of  very 
serious  complications. 

I  have  heard  many  members  of  Congress  and  some  members  of  the 
Senate  object  very  seriously  to  the  enlargement  of  the  courts  of  the 
country,  the  enlargement  either  of  the  circuit  courts  by  an  addi- 
tional judge  for  each,  or  the  establishment  of  any  new  court.  That 
question  is  going  to  involve  this  main  question  in  great  difficulty, 
and  it  seems  to  me  it  will  be  to  the  interests  of  the  country^  it  will 
be  to  the  advantage  of  Congress,  to  determine  the  one  question  first 
by  itself,  without  reference  to  any  other;  and  I  sincerely  commend 
the  consideration  of  this  point  to  this  committee. 

Mr.  Adamson.  I  understand  you  mean  if  we  can  secure  the  enact- 
ment of  the  first  section  of  most  of  these  bills  you  will  consider  that 
we  have  made  ffreat  progress? 

Mr.  Bacon.  That  is  it;  great  progress;  and  it  will  be  settled  with- 
out complicating  it  with  any  other  issue.  That  is  very  desirable,  1 
think.  Congress  ought  to  have  the  opportunity  to  pass  upon  that 
one  question  entirely  independent  of  any  other.  It  is  the  great  ques- 
tion before  this  country  to-day,  and  if  Congress  is  placed  in  a  posi- 
tion where  it  can  treat  upon  that  question  without  complication  or 
reference  to  any  other  we  will  get  a  fair  and  more  satisfactorj^ 
expresion,  certainly,  of  the  attitude  of  Congress  in  relation  to  this 
question. 

Mr.  Mann.  Is  your  opposition  to  the  court  proposition  an  opposi- 
tion based  on  the  prospect  of  legislation  or  an  opposition  to  the  propo- 
sition itself? 

Mr.  Bacon.  It  is  in  the  belief  that  it  is  unnecessary  and  a  belief  that 
it  is  better  to  wait  until  the  necessity  for  it  demonstrated,  but  pri- 
marily because  it  will  involve  the  main  question  and  because  Congress 
will  not  be  able  to  act  upon  that  question  by  itself.  That  has  oeen 
so  long  before  the  country  that  it  seems  to  me  that  Congress  is  en- 
titled to  the  opportunity  to  treat  the  question  by  itself,  independent  of 
any  other. 

Mr.  Adamson.  Do  you  not  believe  that  if  certainty  and  expedition 
are  secured  in  the  law  that  it  will  result  in  a  diminution  of  htigation 
anyhow  ? 

Mr.  Bacon.'  That  is  what  I  previously  stated* 

Mr.  Adamson.  I  had  forgotten  that. 

Mr.  Bacon.  That  is  what  I  first  stated. 

Mr.  Mann.  I  have  always  understood  from  you,  Mr.  Bacon,  that 
the  principal  trouble  was  discrimination  between  localities  and 
between  commodities.  That  is  a  discrimination  which  the  railroad 
companies  can  not  remedy  without  the  consent  of  the  localities  or  the 
shippers  of  the  commodities. 

Mr.  Bacon.  For  that  very  reason  it  should  be  referred  to  an  inde- 
pendent tribunal  to  decide  for  them.  There  are  a  great  many  claims 
of  that  kind,  where  one  community  is  jealous  of  another,  that  are  not 
well  founded. 

H.  Doc  422,  6&-3 25 
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Mr.  Adamson.  And  would  not  that  require  the  Commission  to  act  f 

Mr.  Bacon.  Certainly. 

Mr.  Adamson.  You  think  that  would  require  the  Conmiission  to 
act? 

Mr.  Bacon.  Yes ;  but^  as  I  say,  it  will  take  a  year  or  more  to  reach 
a  decision  by  the  Commission.  That  has  been  the  history  of  the  cases 
that  have  been  before  the  Commission — ^it  will  take  a  year  at  least  to 
decide  a  case,  to  take  the  testimony  and  hear  the  arguments  and  bring 
the  case  to  a  conclusion.  I  do  not  think  there  has  been  a  case  de- 
cided before  the  Commission  in  less  than  a  year.  A  majority  of  the 
cases — ^the  great  bulk  of  the  cases,  in  fact— take  from  one  to  three 
years.  It  is  very  rare  that  a  case  is  settled  in  as  short  a  time  as  a  year, 
and  it  is  very  improbable  that  you  would  get  any  cases  for  this  new 
court  to  take  hold  of  within  a  year  from  the  date  of  the  enactment  of 
the  law. 

Mr.  Adamson.  I  was  speaking  of  two  communities.  One  of  them 
thinks  the  other  has  the  better  otit.  If  the  railroad  company  changes 
its  rate,  then  the  first  conmiunity  will  think  the  other  has  the  better  of 
it.    Is  not  that  a  question  to  be  tried  by  the  Commission? 

Mr.  Bacon.  Yes ;  to  be  sure. 

Mr.  Adamson.  Will  not  that  make  a  good  deal  of  litigation? 

Mr.  Bacon.  I  do  not  call  that  litigation,  but  the  consideration  of 
the  question  by  the  Commission  whether  discrimination  exists  or  not 

Mr.  Adamson.  I  mean  litigation  before  the  Commission. 

Mr.  Bacon.  It  will  not  tend  to  increase  those  cases;  no.  The  fact 
is,  as  I  have  said,  that  the  Commission  having  power  to  deal  with 
them  they  will  be  satisfactorily  adjusted  between  shippers  and  the 
carriers  in  nine  cases  out  of  ten. 

Mr.  Adamson.  Excuse  me,  but  I  do  not  see  how  it  is  possible  for 
the  railroad  companies  and  the  shippers  to  settle  it,  wnen  it  is  a 
rivalry  between  communities,  without  going  to  the  Conmiission. 

Mr.  Bacon.  They  often  do  settle  it  now. 

Mr.  Adamson.  They  have  not  had  anj  tribunal  to  go  to. 

Mr.  Bacon.  They  are  not  complaining  about  it  now.  The  Com- 
mission has  treated  those  cases  during  all  the  time  since  its  organiza- 
tion, but  the  diflBculty  is  that  its  decisions  are  not  operative ;  they  are 
merely  opinions  which  are  expressed. 

I  want  to  say  a  word  in  relation  to  a  defect  which  it  strikes  me 
exists  in  the  Hepburn  bill,  which  has  been  just  introduced,  which  I 
want  to  call  the  attention  of  the  committee  to,  and  that  is  the  pro- 
vision or  the  absence  of  any  provision  in  reference  to  additional  testi- 
mony which  either  party  may  desire  to  present  when  the  order  of  the 
Commission  is  under  review  by  the  court.  There  has  been  great 
difficulty  arising  heretofore,  as  you  well  know,  in  consequence  of  the 
fact  that  new  testimony  has  been  introduced  before  the  court  which 
has  not  been  before  the  Commission,  and  has  practically  made  a  new 
case  of  it,  and  consequently  the  Commission  has  been  overruled  in  its 
previous  decision;  whereas  if  it  had  had  that  additional  testimony 
it  might  have  made  an  entirely  different  decision.  I  want  to  cite  to 
the  committee  the  declaration  of  the  Supreme  Court  on  that  point 
in  the  case  of  the  Cincinnati  and  New  Orleans  and  Texas  Pacific 
Railway  Company  against  the  Interstate  Commerce  Commission,  162 
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There  is  this  advantage  in  the  existence  of  such  a  bond.  It  would 
r»?inove  the  present  incentive  from  the  carrier  to  prolong  the  litiga* 
Lion  in  the  courts,  because  during  the  prolongation  of  that  litigation 
ts  the  law  is  now  he  is  receiving  the  benefit  of  these  excessive  rates, 
w^hich  have  been  so  found  by  these  two  bodies  to  which  I  have 
referred,  and  it  is  desirable  to  have  the  bond  on  that  account.  But 
I  say  let  the  excess  in  freight  which  is  found,  in  case  the  order  of  the 
Commission  is  finally  sustained,  be  paid  to  the  Government.  Nobody 
has  any  claim  to  it;  consequently  give  it  to  the  Government  and  it 
could  go  toward  meeting  the  expense  of  this  Commission. 

Mr.  Mann.  Would  that  be  the  case  in  the  case  of  discriminatory 
rates  between  localities  ? 

Mr.  Bacon.  Yes;  precisely. 

Mr.  Adamson.  I  tnought  you  were  going  to  state  the  converse  of 
this  situation.  In  case  the  official  judgment  is  in  favor  of  the  rail- 
roads and  the  railroads  sue  the  shipper  and  get  back  the  difference 
that  he  ought  to  have  paid,  how  is  the  company  to  recoup  itself? 
Wlio  is  going  to  be  liable  for  that? 

Mr.  Bacon.  If  he  is  going  to  be  liable  in  the  future  for  the  pay- 
ment of  the  difference  between  the  rate  fixed  by  the  Commission  and 
the  one  finally  decided  upon,  he  is  going  to  indemnify  himself  in 
advance. 

Mr.  Adamson.  How  would  you  know  that  he  is  solvent? 

Mr.  Bacon.  To  be  sure,  and  for  that  reason  he  is  going  to  protect 
himself  by  putting  it  into  the  price  of  the  goods  he  handles. 

The  Chairman.  Do  you  think,  Mr.  Bacon,  from  your  knowled^ 
of  railways,  that  where  an  indebtedness  to  a  shipper  is  fixed  m 
amount  by  his  bill  of  lading  on  the  one  hand  and  the  order  of  the 
Commission  on  the  other,  in  a  sum  that  he  can  not  avoid  by  any 
possibility  in  a  court  of  justice,  that  he  would  wait  to  be  sued  before 
he  would  make  prompt  payment  of  a  debt  of  that  kind  ? 

Mr.  Bacon.  He  would  indemnify  himself  in  the  outset  by  putting 
the  freight  which  he  would  be  liable  to  pay  in  the  future  to  the 
carrier  into  the  price  of  the  goods  when  he  sells  them. 

The  Chairman.  That  is,  you  think  when  the  rate  is  lowered  by 
the  Commission  and  is  in  litigation  the  carrier  would  increase  that 
rate  that  he  was  at  that  time  charging,  do  you,  to  recoup  ? 

Mr.  Bacon.  It  mav  be  that  way,  or  it  might  be  that  he  would  keep 
the  lower  rate  in  efrect  and  hold  the  party  who  paid  the  freight 
Uable  to  him  for  the  subsequent  pavment  of  the  difference. 

The  Chairman.  Is  that  practicable? 

Mr.  Bacon.  I  do  not  consider  either  of  them  practical;  no,  sir; 
but  if  such  were  the  case  the  shipper  would  necessarily  protect  him- 
self by  putting  the  rate  that  he  would  ultimately  be  liable  to  pay  on 
the  jwroperty  which  he  handled.  He  would  be  ruined  in  a  year's 
time  if  ne  did  not  do  it  in  any  business  that  I  know  anything  about. 

The  Chairman.  Suppose,  on  the  other  hand,  that  the  action  of  a 
commission  is  not  sustained,  and  that  the  rate  is  held  to  be  unreason- 
able.   What  is  the  remedy  of  the  carrer? 

Mr.  Bacon.  The  carrier  would  probably  protect  itself  by  con- 
tinuing the  rate  in  question  in  force.  That  would  be  his  natural 
and  almost  necessary  course. 

Tlie  Chairman.  In  that  event,  what  remedy  would  the  shipper 
have? 
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Mr.  BAfY)N.  The  shij>per  in  any  case  protects  himself  by  addixA 
the  freight  that  he  has  either  paicl  or  is  hahle  to  pay  into  the  cost  <". 
the  goods,  the  price  of  the  goods  which  he  handles  when  he  sed. 
them,  the  same  as  the  cotton  buyer  or  the  grain  buyer  or  the  catt:J 
buyer  takes  it  out  in  advance  from  the  producer  of  whom  he  puj 
chases  those  products  in  the  country. 

Mr.  Wanoer.  Would  not  the  dealer  in  many  instances,  if  this  boxi- 
provision  became  effective,  agree  with  his  customers  that  if  th 
freight  rate  were  reduced  so  many  cents  a  bushel  and  that  was  pai< 
back  to  him  that  he  would  hand  it  over  to  his  customer? 

Mr.  Bacon.  In  the  case  of  the  grain  buyer  buying  from  men  txi 
knows  in  the  country,  he  might  do  that  in  some  instances  or  do  so  ii 
part. 

Mr.  Adaaison.  If  he  thought  they  knew  about  it? 

Mr.  Bacx)n.  Oh,  it  would  be  only  a  division  of  it  with  the  othei 
men  if  he  did  anything  at  all,  but  in  all  probability  he  would  noil 
attempt  anything  of  the  kind. 

Mr.  Mann.  Have  you  ever  considered  this  phase  of  it?  Suppose 
the  rate  fixed  by  the  carrier  is  held  by  the  court  to  be  unreiisonabJe 
and  it  has  been  in  effect  since  it  was  fixed  by  the  Commission.  I 
mean  the  rate  fixed  by  the  Commission  is  held  by  the  court  to  be 
unreasonable  and  it  has  been  in  effect.  Will  the  railroad  <x>mpanies 
have  the  right  to  sue  the  shippers  to  recover  the  difference  between 
the  actual  charge  and  the  rate  fixed  by  the  court?  j 

Mr.  Bacon.  It  is  proposed  to  put  up  a  bond  to  protect  the  carrier 
in  that  case. 

Mr.  Mann.  What  bill  provides  that? 

Mr.  Bacon.  This  provision  I  have  just  read,  I  understand,  covers 
that. 

Mr.  Mann.  No  ;  there  is  no  bond  to  protect  anyone  in  the  position 
I  am  putting  to  you.  Suppose  there  is  no  bond.  Assume  a  case 
where  there  is  no  bond  and  the  rate  is  30  cents  a  hundred,  and  the 
Commission  fixes  a  rate  of  25  cents  a  hundred,  and  it  goes  into  effect^ 
and  the  court  holds  that  it  is  unreasonably  low  and  throws  it  out 

Mr.  Bacon.  The  carrier  is  not  going  to  put  that  rate  into  effect 
when  he  is  testing  it  in  court. 

Mr.  Mann.  I  am  assuming  that  the  carrier  is  required  to  put  it  into 
effect,  as  he  would  under  some  of  the  bills,  and  it  is  in  effect  by  re- 
quirement of  the  law,  which  the  Supreme  Court  holds  to  be  unreason- 
able. Now,  will  the  carrier,  having  been  compelled  to  put  a  rate  into 
effect  which  is  unreasonably  low,  nave  the  right  to  sue  the  shipper 
and  recover  from  the  shipper  the  difference  between  the  rate  actually 
paid  and  the  reasonable  rate? 

Mr.  Bacon.  I  should  not  think  he  would ;  no,  sir. 

Mr.  Adamson.  Would  he  not,  Mr.  Mann,  unless  we  prevented  it? 

Mr.  Mann.  I  am  inclined  to  think,  under  the  decisions  of  the  court, 
that  he  might  have. 

Mr.  Bacon.  That  is  a  legal  question;  but  if  that  is  the  case,  the 
shipper  would  protect  himself  in  the  same  way  I  have  previously 
indicated. 

Mr.  Mann.  In  that  event  there  is  no  possible  objection.  If  the 
shipper  did  not  protect  himself  in  such  cases,  there  is  no  object  in 
putting  the  rate  into  effect  so  far  as  the  consumer  is  concerned. 
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Mr.  Bacon.  I  look  at  it  in  this  way:  The  act  of  the  Commission 
)der  this  authority  is  a  legislative  act  which  has  been  delegated  to 
by  Congress,  and  it  has  the  same  effect  as  if  Congress  itself  had 
issed  an  act  to  that  effect  Hence  it  is  obligatory  upon  every  citi- 
*n  of  the  United  States,  and  nobody  could  recover  any  damages  in 
)nsequence  of  it  any  more  than  under  any  other  act  of  Congress 
hich  may  subsequently  be  determined  to  be  unconstitutional  by  the 
upreme  Court 

The  Cbairman.  Have  you  taken  this  view  of  the  subject  Mr. 
^dcon  ?  Suppose  that  the  view  that  you  have  expressed  here  snould 
tecome  law  and  a  railway  conjpany  without  any  le^slation  has  its 
ight  to  enjoin  the  going  into  effect  of  that  rate  and  proceed  by  the 
ndinary  process  of  injunction  in  the  methods  that  we  now  have  of 
administering  lustice.  According  to  statements  which  you  have 
nade  here  it  takes  from  four  to  six  years  to  conclude  a  case  of  that 
dnd. 
Mr.  Bacon.  I  think  it  does;  yes,  sir. 

The  Chairman.  Heretofore,  and  it  will  be  the  same  hereafter  in 
ill  human  probabilitjr  if  present  methods  are  determined  upon,  and 
Jiat  at  the  end,  we  will  say  of  four  vears,  an  act  of  the  Commission 
\s  sustained.  Now  what  remedy  under  those  circumstances  will  the 
Aipper  have  except  it  be  by  an  individual  suit  against  the  railroad 
2ompany  to  make  his  recoveries?     Will  he  have  any? 

Mr.  Bacon.  I  do  not  think  the  shipper  will  have  any  need 

Tlie  Chairman.  Will  he  not  have  under  the  provisions  of  the  bill 
Tou  referred  to? 

Mr.  Bacon.  The  shipper,  in  the  first  place,  is  going  to  put  himself 
iu  the  position  where  he  can  not  suffer  loss  on  either  side,  and  conse- 
quently he  will  not  be  in  a  position  that  he  wants  any  recovery  from 
anybody. 

The  CuAiKMAN.  Perhaps  that  may  be  so,  I  do  not  know  whether 
it  is  or  not ;  but  there  is  a  class  of  shippers  that  does  not  have  that, 
they  sliip  their  own  grain,  they  ship  their  own  cattle,  there  are 
scores  of  them,  hundreds  of  them. 

Mr.  Bacx)n.  In  the  case  of  cattle  that  is  the  case  to  a  considerable 
extent,  but  take  the  whole  traffic  of  the  country  and  it  is  not  the  case 
in  5  per  cent  of  the  tonnaofe  of  the  country. 

The  CHAiR3f  AN.  Probably  not. 

Mr.  Mann.  I  guess  they  would  always  find  some  one  who  would 
be  willing  to  ship  and  buy  and  not  lay  up  money  in  the  savings  bank. 

Mr.  Bac?on.  \es;  if  their  capital  would  admit  of  it,  but,  as  I  say, 
the  capital  invested  in  this  business  of  buying  and  selling  the  prod- 
nets  of  the  country  is  usually  very  small,  and  the  difference  of  a 
f'w  cents  a  hundred  pounds  on  grain  or  cattle  or  anything  of  that 
kind  would  ruin  99  per  cent  of  the  men  in  the  business  in  the  course 
of  a  year;  they  are  absolutely  debarred  from  taking  any  risk  of  that 
kind  to  any  appreciable  extent. 

Mr.  Mann.  You  are  speaking  particularly  of  the  grain  trade? 

Mr.  Bacx^n.  No;  all  classes  of  farm  products. 

Mr.  Mann.  That  is  largely  grain  trade. 

Mr.  Bacon.  No;  that  is  only  one.  Cotton  is  larger  than  grain. 
Fruit  is  growing  to  be  an  immense  article  of  production ;  live  stock 
is  another.  I  could  name  you  probably  a  dozen  articles  of  equal 
importance  with  grain  in  the  traffic  of  the  country. 
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Mr.  Bacon.  The  Rhi])per  in  any  case  protects  himself  by  adding 
the  freight  that  he  has  either  paicf  or  is  liable  to  pay  into  the  cost  of 
the  goods,  the  price  of  the  g(X)ds  which  he  handles  when  he  sells 
them,  the  same  as  the  cotton  buyer  or  the  grain  buyer  or  the  cattle 
buyer  talces  it  out  in  advance  from  the  producer  at  whom  he  pur- 
chases those  products  in  the  country. 

Mr.  Wanger.  Would  not  the  dealer  in  many  instances,  if  this  bond 
provision  became  effective,  agree  with  his  customers  that  if  the 
freight  rate  were  reduced  so  many  cents  a  bushel  and  that  was  paid 
back  to  him  that  he  would  hand  it  over  to  his  customer? 

Mr.  Baoon.  In  the  case  of  the  grain  buyer  buying  from  men  he 
knows  in  the  country,  he  might  do  that  in  some  instances  or  do  so  in 
part. 

Mr.  Adamson.  If  he  thought  they  knew  about  it? 

Mr.  Bacon.  Oh,  it  would  be  only  a  division  of  it  with  the  other 
men  if  he  did  anything  at  all,  but  in  all  probability  he  would  not 
attempt  anything  of  the  kind. 

Mr.  Mann.  Have  you  ever  considered  this  phase  of  it?  Suppose 
the  rate  fixed  by  the  carrier  is  held  by  the  court  to  be  unreasonable 
and  it  has  been  in  effect  since  it  was  fixed  by  the  Commission.  I 
mean  the  rate  fixed  by  the  Commission  is  held  by  the  court  to  be 
unreasonable  and  it  has  been  in  effect.  Will  the  railroad  companies 
have  the  ri^ht  to  sue  the  shippers  to  recover  the  difference  b^ween 
the  actual  charge  and  the  rate  fixed  by  the  court? 

Mr.  Bacon.  It  is  proposed  to  put  up  a  bond  to  protect  the  carrier 
in  that  case. 

Mr.  Mann.  What  bill  provides  that? 

Mr.  Bacon.  This  provision  I  have  just  read,  I  understand,  covers 
that. 

Mr.  Mann.  No;  there  is  no  bond  to  protect  anyone  in  the  position 
I  am  putting  to  you.  Suppose  there  is  no  bond.  Assume  a  case 
where  there  is  no  bond  and  the  rate  is  30  cents  a  hundred,  and  the 
Commission  fixes  a  rate  of  25  cents  a  hundred,  and  it  goes  into  effect, 
and  the  court  holds  that  it  is  unreasonably  low  and  throws  it  out 

Mr.  Bacon.  The  carrier  is  not  going  to  put  that  rate  into  effect 
when  he  is  testing  it  in  court. 

Mr.  Mann.  I  am  assuming  that  the  carrier  is  reyjuired  to  put  it  into 
effect,  as  he  would  under  some  of  the  bills,  and  it  is  in  effect  by  re- 
quirement of  the  law,  which  the  Supreme  Court  holds  to  be  unreason- 
able. Now,  will  the  carrier,  having  been  compelled  to  put  a  rate  into 
effect  which  is  unreasonably  low,  nave  the  right  to  sue  the  shipper 
and  recover  from  the  shipper  the  difference  between  the  rate  actually 
paid  and  the  reasonable  rate? 

Mr.  Baoon.  I  should  not  think  he  would ;  no,  sir. 

Mr.  Adamson.  Would  he  not,  Mr.  Mann,  unless  we  prevented  it? 

Mr.  Mann.  I  am  inclined  to  think,  under  the  decisions  of  the  court, 
that  he  might  have. 

Mr.  Bacon.  That  is  a  legal  q^uestion;  but  if  that  is  the  case,  the 
shipper  would  protect  himself  m  the  same  way  I  have  previously 
indicated. 

Mr.  Mann.  In  that  event  there  is  no  possible  objection.  If  the 
shipper  did  not  protect  himself  in  such  cases,  there  is  no  object  in 
putting  the  rate  into  effect  so  far  as  the  consumer  is  concerned. 
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Mr.  Bacon.  I  look  at  it  in  this  way :  The  act  of  the  Commission 
under  this  authority  is  a  legislative  act  which  has  been  delegated  to 
it  by  Congress,  and  it  has  the  same  effect  as  if  Congress  itself  had 
passed  an  act  to  that  effect  Hence  it  is  obligatory  upon  every  citi- 
zen of  the  United  States,  and  nobody  could  recover  any  damages  in 
consequence  of  it  any  more  than  under  any  other  act  of  Congress 
which  may  subsequently  be  determined  to  be  unconstitutional  by  the 
Supreme  Ciourt. 

The  Chairman.  Have  you  taken  this  view  of  the  subject,  Mr. 
Bacon  ?  Suppose  that  the  view  that  you  have  expressed  here  should 
become  law  and  a  railway  conjpany  without  any  legislation  has  its' 
right  to  enjoin  the  going  into  effect  of  that  rate  and  proceed  by  the 
ordinary  process  of  injunction  in  the  methods  that  we  now  have  of 
administering  justice.  According  to  statements  which  you  have 
made  here  it  takes  from  four  to  six  years  to  conclude  a  case  of  that 
kind. 

Mr.  Bacon.  I  think  it  does;  yes,  sir. 

The  Chairman.  Heretofore,  and  it  will  be  the  same  hereafter  in 
all  human  probabilitjr  if  present  methods  are  determined  upon,  and 
that  at  the  end,  we  will  say  of  four  years,  an  act  of  the  Commission 
is  sustained.  Now  what  remedy  under  those  circumstances  will  the 
shipper  have  except  it  be  by  an  individual  suit  against  the  railroad 
company  to  make  his  recoveries?    Will  he  have  any? 

Mr.  Bacon.  I  do  not  think  the  shipper  will  have  any  need 

The  Chairman.  Will  he  not  have  under  the  provisions  of  the  bill 
you  referred  to? 

Mr.  Bacon.  The  shipper,  in  the  first  place,  is  going  to  put  himself 
in  the  position  where  he  can  not  suffer  loss  on  either  side,  and  conse- 
quently he  will  not  be  in  a  position  that  he  wants  any  recovery  from 
anybody. 

The  Chairman.  Perhaps  that  may  be  so,  I  do  not  know  whether 
it  is  or  not;  but  there  is  a  class  of  shippers  that  does  not  have  that, 
they  sliip  their  own  grain,  they  ship  their  own  cattle,  there  are 
scores  of  them,  hundreds  of  them. 

Mr.  Bacon.  In  the  case  of  cattle  that  is  the  case  to  a  considerable 
extent,  but  take  the  whole  traffic  of  the  country  and  it  is  not  the  case 
in  5  per  cent  of  the  tonnage  of  the  country. 

The  Chairman.  Probably  not. 

Mr.  Mann.  I  guess  they  would  always  find  some  one  who  would 
be  willing  to  ship  and  buy  and  not  lay  up  money  in  the  savings  bank. 

Mr.  Bacon.  \es;  if  their  capital  would  admit  of  it,  but,  as  I  say, 
the  capital  invested  in  this  business  of  buving  and  selling  the  prod- 
ucts of  the  country  is  usually  very  small,  and  the  difference  of  a 
fow  cents  a  hundred  pounds  on  grain  or  cattle  or  anything  of  that 
kind  would  ruin  99  per  cent  of  the  men  in  the  business  in  the  course 
of  a  year;  they  are  absolutely  debarred  from  taking  any  risk  of  that 
kind  to  any  appreciable  extent. 

Mr.  Mann.  You  are  speaking  particularly  of  the  grain  trade? 

Mr.  BAa>N.  No;  all  ciassas  of  farm  products. 

Mr.  Mann.  That  is  largely  grain  trade. 

Mr.  Bacon.  No;  that  is  only  one.  Cotton  is  larger  than  grain. 
Fruit  is  growing  to  be  an  immense  article  of  production ;  live  stock 
k  another.  I  could  name  you  probably  a  dozen  articles  of  equal 
importance  with  grain  in  the  traffic  of  the  country. 
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every  right  to  protect  all  rights  of  proj^erty  and  leave  it  in  sucli 
situation  that  the  Commission  can  go  ahead  performing  its  duties  a 
it  has  heretofore  with  a  great  deal  more  speed  before  the   court, 
because  we  have  got  an  act  now  that  will  speed  the  cases.     Take  th 
cattle  raisers'  case,  which  I  consider  the  most  important  that  has  eve 
been  brought  before  the  Conmiission,  certainly  it  is  the  most  iinpoi 
tant  case  in  the  West.    We  have  used  all  sorts  of  diligence,  and  so  ha 
the  Commission,  to  try  that  case.     It  has  been  impossible-     The  rail 
roads  have  been  "Johnny  on  the  spot,"  and  so  have  I.     We  have  pr'> 
duced  our  witnesses  and  tried  the  case  in  a  most  speedy  manner.     J 
brief  has  been  prepared  consisting  of  20,000  pages.    That  takes  a  gocx 
long  time  to  prepare.    I  said  I  would  undertake  to  prepare  it  in  2 
month.    Judge   Baxter,  representing  the  railroads,  said   he    i^roulc 
undertake  to  prepare  his  brief  in  a  month.    Now,  as  soon  as  that  i: 
done,  it  takes  some  time  to  hear  such  a  case.     It  must  be  heard  fully 
and  argued.     But  we  undertake  to  say  that  it  can  be  submitted  an^i 
argued  by  the  1st  of  May.    That  is  just  as  quick  as  you  can  exj>eci 
to  reach  such  an  important  case  as  that. 

If  the  Commission  decides  that  case  in  our  favor  I  expect  to  have  a 
decision  of  the  Supreme  Court  by  next  November.     I  expect  to  have 
it  submitted  to  the  Supreme  Court  at  the  October  term,  if  the  rail- 
roads refuse  to  obey  the  order,  and  get  a  decision  before  the  October 
term  adjourns.    Gentlemen,  it  is  the  lawyers  in  these  cases  that  have 
delayed  them  more  than  any  others,  and  the  record  will  show  it.     A 
great  many  of  the  cases  heretofore  have  been  delayed  in  the  courts. 
Now,  I  say  the  remedy,  the  proceedings,  the  machinery,  everything. 
is  in  working  order  to  protect  everybody  by  giving  the  power  to  the 
Commission,  which  can  be  given  in  75  words;  and  if  this  committee 
will  appoint  its  best  lawyers,  or  two  of  its  best  lawyers  and  its  chair- 
man, and  ask  any  of  these  railroad  attorneys  who  are  desirous,  a^ 
they  say  they  are,  of  securing  this  power  and  yet  having  a  reasonably 
protection,  to  appoint  one  of  their  best  attorneys  who  is  familiar 
with  this  matter,  the  shippers,  I  am  sure,  will  be  willing  to  risk  their 
side  in  my  hands,  and  we  can  go  to  the  Attorney-General  and  saj': 
"  You  can  prepare  a  bill  in  a  hundred  words  that  will  give  the  pro- 
tection and  right  desired." 

Mr.  Adamson.  Do  you  not  think  these  associations  would  make 
better  speed  if  they  would  do  like  your  cattle  association  has  done, 
employ  a  good  lawyer? 

Mr.  Cowan.  We  haven't  got  the  money.  It  is  costing  us  $10,000 
or  $12,000  to  try  that  case. 

Mr.  Adamson.  A  great  many  of  them  have  the  money. 

Mr.  Cowan.  No;  a  business  organization  is  generally  the  poorest 
kind  of  an  organization  in  the  world,  and  if  anybody  sug^sts  that 
they  send  a  man  to  Congress  they  think  somebody  is  looking  for  a 
soft  job. 

Mr.  Adamson.  Judging  from  what  some  of  these  associations  rep- 
resent in  the  way  of  business  concerns  it  seems  to  me  that  they  ought 
to  be  able  to  raise  money  enough  to  employ  a  ffood  lawyer.    . 

Mr.  Bacon.  I  would  like  to  file  with  the  clerk  of  the  committee,  to 
be  made  a  part  of  the  record,  a  list  of  the  associations  now  associated 
in  the  movement  to  secure  tliis  legislation.  I  have  not  the  list 
with  me. 

(Thereupon,  at  4.45  o'clock,  the  committee  adjoumedL) 
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I  of  cofntnei-cial,  mercantile,  fnanufacturing,  and  agricultural  organisations 
ut^>viat€<i  in  the  movement  to  secure  legislation  giving  greater  effectiveness 
o  the  interstate  commerce  act. 

J  conferrloip  authorltj  upon  the  Interstate  Commerce  Commission,  apon  fall  hearing  of 
mj  formal  complaint,  to  prescribe  reasonable  and  equitable  rates  to  be  substltutedf  by 
:be  carrier  In  place  of  those  found  to  be  unreasonable  or  dlscrlminatiye ;  the  order  of 
the  Cominlssfon  In  such  case  to  become  operative  upon  due  notice  to  the  ciii-i'ier  auti  so 
continue  nntll  set  aside  by  the  court  of  last  resort,  unless  upon  review  In  the  circuit 
ctturt  of  the  United  States  it  Is  found  that  such  order  clearly  proceeds  upon  some  error 
Elf  law.  J 

NATIOTTAL  AND  SECTIONAL  ORGANIZATIONS. 

American  Shippers'  AssociatloD. 
American  Sburt-IIorn  Breeders'  Association. 
Carriage  Builders'  National  Association. 
Cattle  growers'  Interstate  Executive  Committee. 

Central    Tellow  Pine  Association   (comprising  the  southern  States  of  the 
IlssisslppI  Valley). 
Coal  Shippers'  Association. 

Colorado  and  Wyoming  Lumber  Dealers'  Association.  ' 

Eastern  Washington  and  Northern  Idaho  Lumber  Manufacturers'  Association. 
Grain  Dealers'  Union  of  Southwestern  Iowa  and  Northwestern  Missouri. 
OralQ  Dealers'  National  Association. 

Hardwood  Manufacturers'  Association  of  the  United  States. 
Iowa-Nebraska  Wholesale  Grocers'  Association. 
MUlers*  National  Association. 
Millers'  National  Federation. 
Millinery  Jobbers'  Association. 

Mississippi  and  Louisiana  Lumber  Dealers'  Association. 
Mississippi  Valley  Lumbermen's  Association. 
National  Association  of  Manufacturers. 
National  Board  of  Trade. 
National  Dining  Table  Association. 
National  Wholesale  Druggists'  Association. 
National  Farmers'  Exchange. 
National  Grange,  Patrons  of  Husbandry. 
National  Hardware  Association. 
National  Retail  Hardware  Dealers'  Association. 
National  Hay  Association. 
National  League  of  Commission  Merchants. 
National  Live  Stoclc  Association. 
National  Llve^toclt  Kxcbange. 
National  Luujl>er  Manufacturers'  Association. 
National  Wholesale  Lumber  Dealers'  Association. 
National  Paint,  Oil  and  VarnLsh  Association. 
National  Wool  Growers'  Associatiun. 
National  Retail  Grocers'  Association. 
New  England  Grain  Dealers'  Association. 
New  England  Granite  Manufacturers*  Association. 
New  England  Shoe  and  Leather  Association. 

North  Carolina  Pine  Association  (comprising  North  and  South  Carolina  and 
N'Vrglnla). 
Northwestern  Manufacturers*  Association. 

Northwestern  Lumbermen's  Association  (comprising  Minnesota,  Iowa,  North 
'^a^ota,  and  South  Dalcota). 
Pacific  Coast  Hardware  and  Metal  Association. 
Pacific  Coast  Jobbers  and  Manufacturers'  Association. 
Pacific  Coast  Lumber  Manufacturers*  Association. 
Pnint  Grinders'  Association  of  the  United  States. 

Southeastern  Cotton  Buyers'  Association  (comprising  Alabama,  Georgia,  North 
an^i  South  Carolina). 
SoQtbeastem  Millers'  Association. 
Southern  'Hardware  Jobbers'  Association. 
Bouthem  Lumber  Manufacturers'  Association. 
SoQtbem  Supply  and  Machinery  Dealers'  Association. 
Southwestern  Kansas  and  Oklahoma  Implement  and  Hardware  Dealers' 
VKdatlon. 
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Southwestern  Lnmbennen's  Association  (comprlsliig  Kansaa,  MlnonrU  an 

Oklalioma). 

Southwestern  Mercantile  Association. 

Trans-Mississippi  Commercial  Congress. 

Travelers'  Protectlye  Association  of  America. 

Western  Association  of  Pine  Shippers  (comprising  Washington,  Oregon,  Id:ibf: 
and  Montana). 

Western  Fruit  Jobbers*  Association. 

Western  Retail  Implement  and  Vehicle  Dealers'  Association  (couipri:jio; 
Kansas,  Missouri,  Colorado,  Oklahoma,  and  Indian  Territory). 

Western  Retail  Lumbermen's  Association. 

Western  Merchants  and  Manufacturers'  Association. 

Westell  Association  of  Shoe  Wholesalers. 

Winter  Wheat  Millers'  I^eague. 

Wholesale  Saddlery  Association  of  the  United  States. 

STATE  AND  LOCAL  OBOANIZATIONS. 
ALABAMA. 

Birmingham  Board  of  Trade. 
Birmingham  Commercial  Club. 
Huntsvllle  Chamber  of  Commerce. 
Huntsville  Wholesale  Grocers'  Association. 
Mobile  Commercial  Club. 

ARKANSAS. 

Arkansas  State  Board  of  Trade. 

Fort  Smith  Traffic  Bureau. 

Gentry  Fruit  Growers'  Association. 

Judsonia  Fruit  and  Vegetable  Growers'  Association. 

Little  Rode  Board  of  Trade. 

Little  Rock  Merchants'  Freight  Bureau. 

Texarkana  Commercial  Club.  I 

Texarkana  Freight  Bureau.  I 

Texarkana  Wholesale  Grocers'  Association. 

CALIFOBNIA. 

Associated  Wholesale  Grocers  of  California. 
California  State  Board  of  Trade. 

California  State  Grange,  Patrons  of  Husbandry.  ^ 

Manufacturers  and  Producers'  Association  of  California. 
•Southern  California  Fruit  Exchange. 

Southern  California  Retail  Hardware  and  Implement  Association. 
Clnremnot  Citrus  Union. 
Hi^liland  Orange  Growers'  Association. 
Iluuiboldt  County  Cliainber  of  Commerce,  E2ureka« 
Indian  Hill  Citrus  Union,  North  Pomona. 
Associated  Jobbers  of  Los  Angeles. 
Los  Angeles  Board  of  Trade, 
Ijos  Angeles  Chamber  of  Conynerce. 
Los  .\ngeles  Merchants  and  Manufacturers'  Association. 
Oakland  Board  of  Trade. 
Oakland  Merchants'  Exchange. 
Pomona  Board  of  Trade. 
Pomona  Fruit  Growers'  Exchange. 
Porterville  Board  of  Trade. 
Sacramento  Board  of  Trade. 
Sacramento  Chamber  of  Commerce. 
San  Antonio  Fruit  Exchange,  Pomona. 
San  Bernardino  Board  of  Trade. 

San  Bernardino  County  Fruit  Exchange,  Colton.  j 

San  Diego  Chamber  of  Commerce.  ' 

San  Francisco  Chamber  of  Commerce. 
San  Francisco  Merchants'  Asaoclntion. 
San  Francisco  Merchants'  Credit  Association. 
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tenta  Barbara  Ckiunty  Chamber  of  Commerce,  Santa  Barbara. 
Uinta  Barbara  Lemon  Growers'  Exchange, 
rulare  Ck>onty  Citrus  Fruit  Exchange,  PorterriUe. 
V'hittier  Citrus  Union. 

COLORADO 

Colorado  and  Wyoming  Lumber  Dealers'  Association. 

Colorado  State  Realty  Association. 

:olonido  City  Chamber  of  Commerce. 

>>lorado  Springs  Chamber  of  Commerce. 

[)oiivor  Chamber  of  Commerce  and  Commercial  Club. 

DiMiver  Manufacturers*  and  Jobbers'  Transportation  Association. 

Denver  Real  Estate  Exchange. 

Fort  Collins  Sheep  Feeders'  Association. 

ivnind  Junction  Chamber  of  Commerca 

Grand  Junction  Liberty  League. 

Gunnison  County  Stock  Growers'  Association,  Gunnison. 

Lincoln  County  Cattle  Growers'  Assoclntion,  Hii^o. 

Lincoln  and  Blbert  County  Wool  Growers*  Associntion,  Hugo. 

Roaring  Fork  and  Eagle  River  Stock  Growers'  Association,  Carbondala 

CONNBOTIOUT. 

Connectlcnt  State  Grange,  Patrons  of  Husbandry. 
Bridgeport  Businesa  Men's  Association. 
New  Haven  Chamber  of  Commerce. 
Waterbury  Business  Men's  Association. 

DIBTBICT  or  COLUMBIA. 

Washington  Board  of  Trada 

FLORIDA. 

Georgia  Interstate  Saw  Mill  Association  (comprising  Georgia  and  Florida).. 

UKOBOIA. 

Georgia  Interstate  Saw  Mill  Association  (comprising  Georgia  and  Florida). 
North  Georgia  Fruit  Growers'  Association. 
Atlanta  Chamber  of  Commerce. 
Atlanta  Freight  Bureau. 
Savannah  Cotton  Exchange. 

IDAHO. 

Bastem  Washington  and  Northern  Idaho  Lumber  Manufacturers'  Association. 

Idaho  Lumber  Dealers'  Association. 

Idaho  Sheep  and  Wool  Growers'  Association. 

ILLINOIS. 

Illinois  Grain  Dealers'  Association. 

Illinois  Live  Stock  Breeders'  Association. 

UUnols  Lumber  Dealers'  Association. 

iniaols  Manufacturers'  Assoclntlon. 

iniDoIs  Millers'  State  Association. 

l\A\no\s  State  Grange,  Patrons  of  Husbandry. 

ooQthern  Illinois  Millers'  Association. 

^velers'  Protective  Assoclntlon  of  Illinois. 

^nna  Fruit  Growers'  Association. 

Belleville  Commercial  Club. 

Bloomington  Business  Men*s  Association. 

^ro  Board  of  Trade. 

^cago  Branch,  National  League  of  Commission  Merchants. 

^cago  Board  of  Trade. 

^cago  Builders  and  Traders  Exchange. 
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Emporia  'Business  Men's  Association. 
Howard  Commercial  Club. 
Hatchinson  Commercial  Club. 
Lindsborg  Commercial  Club. 
Rasaell  Commercial  Clnb. 
Salioa  Commercial  Club. 
Tbpekn  Coraniercial  Club. 
Wellington  Business  Men's  Club. 
WieUitu  Board  of  Trade. 
Wichita  Chamber  of  Commerce. 
WUiilta  Commercial  Club. 
Wichita  TrafUc  Bureau. 

KENTUCKY. 

Travelers'  Protective  Association  of  Kentucky. 

Covington  Business  Men*s  Club. 

Hartford  Commercial  Club. 

Louisville  Branch,  National  League  of  Commission  Merchants. 

Louisville  Lumbermen's  Club. 

LOU18IAHA. 

Mississippi  and  Louisiana  Lumber  Dealers'  Association. 

New  Orleans  Branch,  National  League  of  Commission  Merchants. 

New  Orleans  Board  of  Trade. 

New  Orleans  Live  Stock  Exchange. 

Vonchatoula  Farniera'  Association. 

MARTIiAimi 

Baltimore  Branch,  National  League  of  Commission  Merchants. 

Unltimore  Chamlier  of  Commerce. 

Rnltimore  Lumber  Exchange. 

Baltimore  Travelers  and  Merchants'  Association. 

Baltimore  Tobacco  Board  of  Trade. 

MASSACHUBKTTS. 

)f:i8sachusetts  State  Board  of  Trade. 

Mnssachusetts  State  Grange,  Patrons  of  Husbandry. 

boston  Associated  Board  of  Trade  (representing  23  affiliated  organizations). 

Boston  Fruit  and  Produce  Exchange. 

Boston  Branch,  National  I^eague  of  Commission  Merchanta 

Brockton  Board  of  Trade. 

Cambridge  Citizens'  Trade  Association. 

Fitchbnrg  Merchants'  Association. 

Haverhill  Board  of  Trade. 

liowell  Bnilders*  Exchange. 

Ix)wpI1  Board  of  Trade. 

Mnusficid  Board  of  Trade. 

Nonv(K)d  Business  Association  and  Board  of  Trada 

SoDierville  Board  of  Trade. 

Worcester  Board  of  Trade. 

MIOHIOAN. 

Micliigan  Dairymen's  Association. 
M](rhlgan  Grain  Dealers'  Association. 
Michigan  Hay  Association. 
Miclii^nn  Merino  Sheep  Breeders'  Association. 
Micbipni  Retail  Lumber  Dealers'  Association. 
Michigan  State  Grange,  Patrons  of  Husbandry. 
Michigan  State  Millers'  Association. 
Sonthern  Michigan  Fruit  Association. 
Albion  Farmers'  Club. 

Detroit  Branch,  National  league  of  Commission  Merchants. 
Detroit  Merchants  and  Manufacturers'  Excliange.    (Merged  into  Detroit  Board 
of  Commerce. ) 
Grand  Uapids  Board  of  Trada 
Baginaw  Lumber  Dealers'  Association. 
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MIUNSBOTA. 

Minnesota  Millers'  Club. 

Minnesota  Municipal  and  Commercial  League  (representiiig  OTer  fifty  oon 
muni  ties). 

Minnesota  Ketall  Grocers  and  General  Merchants*  Association. 

Minnesota  Uetall  Hardware  Association. 

Minnesota  Sliippers  and  Heceivers*  Association. 

South  Dalcota  and  Southwest  Minnesota  Millers'  Club. 

South  Dakota,  Southwest  Minnesota,  and  Northwest  Iowa  Retail  Implement 
Dealers'  Association. 

Duluth  Koard  of  Tradp 

Duluth  Commercial  Club. 

Duluth  Produce  and  Fruit  Exchange; 

Duluth  Retail  Groa^rs'  Association. 

Duluth  Branch,  L.  S.  Retail  Meat  Dealers'  Association. 

Maukato  Board  of  Trade. 

Minneapolis  Branch,  National  League  of  Commission  Merchants. 

Minneapolis  Chamber  of  Commerce. 

Minneapolis  Millers'  Club. 

Red  Uiver  Millers'  Club,  Moorhead.     (See  North  Dakota.) 

Rochester  Union,  American  Society  of  Equity.  , 

St  Paul  Board  of  Trade. 

St  Paul  Chamber  of  Commerce. 

St  Paul  Commercial  Club. 

St  Paul  Produce  Exchange. 

South  St  Paul  Live  Stock  Exchange. 

Winona  Board  of  Trade. 

MISSISSIPPI. 

Mississippi  and  Louisiana  Lumber  Dealers'  Association. 
Aberdeen  Group  Commercial  Association,  West  Point 
Laurel  Board  of  lYade. 
Natchez  Cotton  and  Merchants'  £}xchange. 
Vicksburg  Cotton  Exchange. 

MI880UBI. 

Grain  Dealers'  Union  of  Southwest  Iowa  and  Northwest  Missouri 

Missouri  Retail  Merchants'  Association. 

Missouri  Retail  Hardware  Association. 

Travelers'  Protective  Association  of  Missouri. 

Gashland  Fruit  Growers'  Association. 

Jefferson  City  Commercial  Club. 

Kansas  City  Board  of  Trade. 

Kansas  City  Hay  Dealers'  Association. 

Kansas  City  Manufacturers  and  Merchants'  Association. 

Kansas  City  Millers'  Club. 

Pierce  City  Fruit  Growers*  Association. 

St.  Joseph  Commercial  Club. 

St  Louis  Builders'  Exchange. 

St  Louis  Business  Men's  League. 

St.  Louis  Cotton  Exchange. 

St.  Ix)uls  Fruit  and  Produce  Exchange. 

St  Louis  Lumber  Dealers'  Association. 

St  Louis  Manufacturers'  Association. 

St  I^ouis  Merchants'  Exchange. 

St  r^uis  Millers'  Club. 

St  Louis  Stove  Manufacturers'  Association. 

MONTANA. 

Eastern  Montana  Wool  Growers'  Association. 
Montana  Stock  Growers'  Association. 
North  Montana  Wool  Growers'  Association. 
Great  Falls  Retail  Merchants'  Exchange. 


z\L 
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NEiiKASKA. 

Iowa-Nebraska  Wholesale  Grocers'  Association. 

Millers'  Club  of  Nebraska. 

Nebraska  Lumber  Dealers'  Association. 

Nebraska  Retail  Merchants'  Association. 

Nebraska  Stock  Growers'  Association. 

Soutb  Nebraska  Millers'  Club. 

Fremont  Commercial  Club. 

LlncolD  Commercial  Club. 

Lincoln  Retail  Grocers'  Association. 

Omaha  Branch,  National  League  of  Commission  Merchants. 

Omatia  Orain  Exchange. 

Omaha  Produce  Exchange. 

South  Omaha  Live  Stock  E3xchanga 

MXW  HAMPBHIBS. 

New  Hampshire  State  Grange,  Patrons  of  Husbandry. 

NSW  JSB8SY. 

New  Jersey  Lumbermen's  Protective  Association. 
New  Jersey  State  Grange,  Patrons  of  Husbandry. 
Jersey  City  Board  of  Trade. 
Newark  Board  of  Trade. 

raw  XBXIGO. 

Las  Vegas  Commercial  Club. 

ssw  rOBK. 

New  York  State  Fruit  Growers'  Association. 

New  York  State  Grange,  Patrons  of  Husbandry. 

New  York  State  Millers'  Association. 

New  York  State  Retail  Lumber  Dealers'  Association. 

Albany  Chamber  of  Commerce. 

Auburn  Business  Men's  Association. 

Brooklyn.  United  Retail  Grocers'  Association. 

Buffalo,  Black  Rock  Manufacturers'  Association. 

Buffalo  Branch,  National  League  of  Commission  Merchants. 

Buffalo  Chamber  of  Commerce. 

Buffalo  Lumber  Exchange. 

Jamestown  Manufacturers'  Assodation. 

Lockport  Board  of  Trade. 

Middletown  Business  Men's  Association. 

New  York  Cotton  Exeliange. 

New  York  Fruit  and  Produce  Trade  Association. 

New  York  Lumber  Trade  Association. 

New  York  Manufacturers*  Association. 

New  York  Nortli  Side  Board  of  Trade. 

New  York  Stationers'  Board  of  Trade. 

Rochester  Chaml)er  of  Commerce. 

Utica  Chamber  of  Commerce. 

NOBTH  CABOLINA. 

North  Carolina  Pine  Association  (comprising  North  and  South  Carolina  and 
V^Rinia). 
Charlotte  Shippers'  Association. 

Bast  Carolina  Truck  and  Fruit  Growers'  Association,  Wilmington. 
WUuiington  Chamber  of  Coniuierce. 
Wilmington  Merchants'  Association. 

MOSTH  DAKOTA. 

Red  River  Millers'  Club  (comprising  North  Dakota  and  northwest  Mlnne- 
H.  Doc.  422.  68-3 26 
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OHIO. 

« 

Miami  Valley  and  Western  Ohio  Grain  Dealen*  Association. 

Middle  Ohio  Grain  Dealers'  Association. 

Northwest  Ohio  Grain  Dealers*  Association. 

Northwest  Ohio  Millers  and  Grain  Dealers'  Assoclatloii. 

Ohio  Shippers*  Association. 

Ohio  Grain  Dealers*  Association. 

Ohio  Millers*  State  Association. 

Ohio  State  Association,  Patrons  of  Industry. 

Ohio  State  Grange,  Patrons  of  Husbandry. 

Ohio  State  Hardware  Association. 

Western  Ohio  Grain  Dealers*  Association. 

Cincinnati  Chamber  of  Commerce. 

Cincinnati  Business  Men's  Club. 

Cincinnati  Lumbernieirs  Club. 

Cincinnati  Manufacturers'  Club. 

ClnclnnBti  Receivers  and  Shippers'  Association. 

Clevclnnd  Chamber  of  Commerce. 

Cleveland  Retail  Coal  Dealers*  Association. 

Columbus  Board  of  Trade. 

Dayton  Commercial  Club. 

Massillon  Board  of  Trade.  ' 

Newark  BoniHl  of  Trade.  I 

Portsnuuitli  Board  of  Trade. 

Sandiisliy  (Mianiber  of  Coramerca  I 

Toledo  Builclors'  KxcbniiRe. 

ToKhIo  Province  Exchange. 

Youngstown  Builders*  Exchange. 

OKLAHOMA. 

Oklahoma  Chauil>er  of  Commerce,  Oklahoma  Citj. 
Oklahoma  Live-Stock  Association. 
Oklnhoiiiii  Millers'  Association. 
Oklahoma  Traffic  Association. 

Southwest  Kansas  and  Oklahoma  Iniplcnieut  and  Hardware  Dcalere*  As!»>- 
elation. 

OREGON. 

Oregon  Live-Stock  Breeders'  Association. 

I'oLtland  Board  of  Trade. 

Portland  Chamber  of  Commerce. 

Portland  Manufacturcra'  Association  of  the  Northwest. 

raNMSTLYAIflA. 

Pennsylvania  Lumberman's  Association. 

Pennsylvania  Millers'  State  Association. 

Pennsylvania  State  Grange,  Patrons  of  Husbandry. 

Philadelphia  Board  of  Trade. 

Philadelphia  Bourse. 

Philadelphia  Conunerclal  Exchange. 

Philadelphia  Commercial  Museums. 

Philadelphia  Hardware  Merchants  and  Manufncturers'  Association. 

Philadelphia  Lumbermen's  Exchange. 

Philadelphia  Manufacturers*  Club. 

Philadelphia  Produce  Exchange. 

Philadelphia  Trades  League. 

Pittsburg  Chamber  of  Commerce. 

Pittsburg  Grain  and  Flour  Exchange 

Pittsburg  Branch,  National  League  of  ComnilFisinn  Merchants. 

Pittsburg  Wholesale  Lumber  Dealers'  Assuciuiiuu. 

Reading  Board  of  Trade. 

Scranton  Board  of  Trade. 
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BHODB  IBLAHD. 

Lainber  Dealers'  Association  of  Rhode  Island. 
Ilhode  Island  State  Grange,  Pn  Irons  of  Husbandry. 
Pawtadtet  Merchants'  Association. 
Pawtackett  Southern  Woodlawn  Improvement  Society. 

SOUTH  CABOLIMA. 

North  Oirollna  Pine  Association  (comprising  North  and  South  Carolina  and 
Irglnia). 

Anderson  Gbamber  of  Commerce. 
Charleston  Bureau  of  Freight  and  Transportation. 
Charleston  Chamber  of  Commerce. 
Charleston  Commercial  Club. 
Charleston  Cotton  Exchange. 
Columbia  Chamber  of  Commerce. 
Gaffney  Business  Men's  Club. 
Georgetown  Board  of  Trade. 

Piedmont  Wholesale  Grocers'  Association,  Anderson. 
Spartanburg  Chamber  of  Commerce. 

SOUTH  DAKOTA. 

South  Dakota  and  Southwestern  Minnesota  Millers'  Club, 
^uth  Dakota,  Southwestern  Minnesota,  and  Northwestern  Iowa  Retail  Imple- 
iDoQt  Dealer^*  Association. 
Western  South  Dakota  Stock  Growers'  Association. 
Deadwood  Business  Club. 

TBNNESS: 


Chattanoof^  Retail  Grocers'  Association. 

Memphis  Builders'  Exchange. 

White  County  Liye  Stock  Association,  Sparta. 

TKXAS. 

Texas  Cattle  Raisers'  Association. 
Texas  Cotton  Growers'  Association. 
Texas  Grain  Dealers'  Association. 
Texas  Live  Stock  Association. 
Texas  Lumbermen's  Association. 
Texas  Millers'  Association. 
TrsTelers'  Protective  Association  of  Texas. 
Dallas  Commercial  Club. 
I>allas  Freight  Bureau. 

UTAH. 

^3Vah  liiye  Stock  Association. 

ntah  Wool  Growers*  Association. 

Ogden,  Weber  Club  (The  Business  Men's  Association). 

YXBMOMT. 

Vermont  Jersey  Cattle  Club. 

Vermont  State  Grange,  Patrons  of  Husbandry. 

Vermont  Sugar  Makers'  Association. 

YIBGTRIA. 

North  Carolina  Pine  Association  (comprising  North  and  South  Carolina  and 
Virginia). 
I^aaville  Commercial  Association. 
I>a])Ti]]e  Tobacco  Association. 

Kiohmond  Branch,  National  League  of  O)mmission  Mercbanta. 
Eicbmond  Tobacco  Exchange. 
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WABHINGTOn. 

Rastern  Washington  and  Northern  Idaho  Lumber  Mannfacturen'  Afisodatk 

Washington  State  Graii^'o.  Patrons  of  Husbandry.  * 

Chewelah  Commercial  Club. 

Colvllle  Commercial  Club. 

Dayton  Commercial  Association. 

Franklin  County  Chamber  of  Commerce,  Pasco. 

Grays  Harbor  Commercial  Club,  Cosmopolls. 

Republic  Chamber  of  Commerce  and  MhseB. 

UltzviUe  Chamber  of  Commerce. 

Seattle  Manufacturers*  Association. 

Spokane  Chamber  of  Commerce. 

Spokane  Jobbers  and  Shippers'  Assodatloii. 

Spokane  Lumbermen's  Association. 

Tacoma  Chamber  of  Commerce  and  Board  of  Tradei, 

Tacoma  Retail  Grocers'  Protectiye  Association. 

Walla  Walla  Conmierclal  Club. 

WS8T  yiBOINIA. 

Charlestown  Board  of  Trade. 

WIBOOlTBUr. 

Wisconsin  Cheese  Makers'  Association. 

Wisconsin  Grain  Dealers'  Association. 

Wisconsin  lietall  Hardware  Association. 

Wisconsin  Retail  Lumber  Dealers'  Association. 

Wisconsin  State  Grange,  Patrons  of  Husbandry. 

Wisconsin  State  Millers'  Association. 

La  Crosse  Board  of  Trade. 

La  Crosse  Manufacturers  and  Jobbers'  Union. 

Marinette  General  Improvement  Association. 

Marinette  County  Good  Itoads  Association. 

Milwaukee  Association  of  Steam  and  Hot  Water  Heating  SUiglneenk 

Milwaukee  Branch,  National  League  of  Commission  Merchanta. 

Milwaukee  Builders  and  Traders'  Exchange. 

Milwaukee  Chamber  of  Commerce. 

Milwaukee  Merchants  and  Manufacturers'  Association. 

Milwaukee  Millers'  Association. 

Milwaukee  Retail  Grocers'  Association. 

Muscoda  Dairy  Board,  Spring  Green. 

Peshtigo  Good  Roads  Association. 

Superior  Retail  Grocers'  Protective  Association. 

WYOMING. 

Colorado  and  Wyoming  Lumber  Dealers'  Association. 
lOastern  Wyoming  Wool  Growers'  Association. 
Saratoga  Board  of  Trade. 


The  legislatures  of  the  following  States  have  memorialised  Ck>ngreBB  within 
the  past  two  years  to  enact  legislation  of  similar  character,  vis :  Iowa,  iCflnajia, 
Louisiana,  Michigan,  Minnesota,  Missouri,  South  Dakota,  Wisconsin. 

National  and  sectional  organizations 62 

State  and  local  organizations,  representing  44  States  and  Territories 401 

Total 463 

State  granges,  Patrons  of  Husbandry 17 

Aggregate 480 

The  State  and  local  organizations  enumerated  In  the  foregoing,  Including  17 
State  granges  of  the  Patrons  of  Husbandry,  are  situated  as  follows : 
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Alabama 5 

Arkansas 9 

California 32 

Colorado 13 

Connecticut 4 

District  of  Columbia 1 

Georgia 5 

Idaho 2 

Illinois 27 

Indiana 20 

Iowa 13 

Kansas 20 

Kentucky 5 

Louisiana 4 

Maiyland 5 

Massachusetts 15 

Michigan 13 

Minnesota 21 

Mississippi : 4 

Missouri 20 

Montana 4 

Nebraska 12 

New  Hampshire 1 

New  Jersey 4 

New  Mexico 1 


New  York 22 

North  Carolina 4 

North  Dakota 1 

Ohio 27 

Oklahoma 4 

Oregon 4 

Pennsylvania 18 

Rhode  Island 4 

South  Carolina 10 

South  Dakota 4 

Tennessee > 3 

Texas 9 

Utah 3 

Vermont 3 

Virginia 4 

Washington , 15 

West  Virginia 1 

Wisconsin 20 

Wyoming 2 


Total 418 

National   and   sectional   organiza- 
tions     62 


Aggregate. 


480 


Washington,  D.  C,  January  25,  1905. 
Hon.  W.  P.  HxPBUBNy 

Chairman  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives,  WasJUngton,  D.  O. 
Sib:  In  support  of  the  oral  statement  which  I  made  before  your  committee 
this  afternoon,  to  the  effect  that  the  net  earnings  of  many  of  the  railways 
of  the  country  have  produced  a  return  on  the  capital  stock  of  the  several 
companies  ranging  from  10  to  20  per  cent,  I  beg  leave  to  present  the  following 
detailed  statement  showing  the  percentage  on  the  capital  stock  of  the  railway 
companies  mentioned  produced  by  the  net  earnings  of  the  companies  mentioned 
after  paying  fixed  charges,  including  taxes  and  interest  on  outstanding 
bonds,  during  the  years  ending  June  30,  1902  and  1903,  as  reported  in  the 
Wall  Street  Journal,  a  daily  newspaper  published  in  the  city  of  New  York, 
devoted  especially  to  financial  interests.  I  also  include  several  companies 
whose  net  earnings  have  produced  a  return  of  between  7  and  10  per  cent 
on  their  capital  stock  during  the  years  mentioned.  In  cases  where  blanks 
occur,  the  return  is  not  given  in  the  Journal  mentioned. 


Atcbison^opeka  and  Santa  Fe 

Atlantic  Oofut  Line 

Baltimore  and  Ohio 

Buffalc),  Rochester  and  Pittsbnrg 

Centraiof  New  Jersey 

Chicago  and  Eastern  Illinois 

Chicago  and  Northwestern , 

Chicago,  Indianapolis  and  Louisville 

Chicaj^o,Milwankeeand8t.Panl 

Chicago,  Bock  Island  and  Pacific 

Chicago,  St.  Panl,  Minneapolis  and  Omaha  . 

Hockmff  Valley 

UlinolsTTentral. 

Lehigh  VaUev 

IjOQisvlIle  and  Nashville 

Minneapolis  and  St.  Louis 

Minneapolis^  St.  Panl  and  Sault  Ste.  Marie 

MiiBoiirt  Padflc 

Mobile  and  Ohio 

New  York,  New  Haven  and  Hartford 

Norfolk  and  Western 

Pftdflc  Coast 

Pttoasylvaaia  Railroad 

Rdla^lphiaand  Brie 

Union  Padflo - 


1902. 


Pre- 
ferred. 


Percent. 
5 
5 


10.52 


6 
U.6 

4 
9.19 


6.56 


5 

7 


T 


Com- 
mon. 


Percent. 
9.66 
9.4 


10.  ce 


14.4 
14.6 
6.68 
9.19 
12 


6.56 
12.86 


8.27 
7.83 
8.45 


8.71 
6.86 


12.8 
4.20 


1908. 


Pre- 
ferred. 


Percent. 

5 

5 

4 

12.4 


6 

14.6 
4 
9.9 


16.49 

7 


10 


6 

7 


4 

5 


7 

4 


Com- 
mon. 


Per  cent. 

8 

7.93 
10.23 
12.4 

7.78 
23.5 
14.6 

7.75 

9.9 

8.2 

9.49 

7 
11.29 

4.9 
10.86 

6.8 

7 
10 
14 

8.84 

8 
10.6 

9.2 

7.87 
10.40 
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The  dividends  declared  by  the  several  companies  mentioned  have  In  most  cases 
been  less  than,  and  In  some  cases  very  much  less  than,  the  percentage  earned  as 
shown  in  the  above  figures,  the  surplus  having  been  applied  In  some  cases  to 
betterments  and  permanent  improvements,  and  In  other  cases  to  an  accnmnlated 
surplus  fund.  The  aggregate  amount  of  such  surplus  fund  accumulated  by  all 
the  railways  of  the  United  States  during  the  four  years  ending  June  30,  1903, 
as  shown  In  the  annual  reports  on  railway  statistics  of  the  Int««tate  Commerce 
Ck>mmlssion,  amounts  to  ^58,440,000.  The  amount  reported  as  having  been  ex- 
pended for  permanent  improvements  during  that  period  (when  not  included  in 
operating  expenses)  was  $92,500,000.  This  amount  added  to  the  accumulated 
surplus  makes  an  aggregate  of  $450,940,000  derived  from  the  net  earnings  of  the 
railways  of  the  country,  In  addition  to  the  dividends  declared  and  paid  to  stock- 
holders. 

Respectfully  submitted. 

R  P.  Baoon. 


STATEMENT  OF  H.  B.  MABTIN,  OF  NEW  YORK,  NATIONAL  8ECBJB- 
TABY  OF  THE  AMERICAN  ANTI-TRUST  LEAQXTE. 

Mr.  Ghaibman  and  Gentleubn  of  t6e  Ck)Mif  ittee  :  In  view  of  .the  short 
time  at  the  disposal  of  the  committee  I  respectfully  ask  permission  to  file  a 
brief  statement  on  behalf  of  the  American  Anti-Trust  League  and  numerousi 
commercial  and  agricultural  organizations.  Including  shippers,  consumers,  and 
producers  from  many  States,  who  have  presented  petitions  to  Congress  urging 
the  enactment  of  H.  R.  13778,  the  bill  amending  the  interstate-commerce  law. 
Introduced  by  Representative  Hearst,  of  New  York. 

The  organizations  and  citizens  who  Indorse  the  Hearst  bill  and  urge  its  pas- 
sage do  so  for  the  following  reasons  among  others : 

First  Because  the  bill  empowers  the  Commission  to  fix  freight  rates  when 
existing  rates  have  been  found  by  it  to  be  unreasonable  or  discriminating. 

Second.  It  prohibits  change  of  rates  without  thirty  days'  notice  to  the 
Commission. 

Third.  Makes  all  its  orders  eflPective  within  thirty  days  after  service  and  re 
quires  the  Commission  to  decide  every  case  within  sixty  days  after  It  is  closed. 

Fourth.  Unlike  all  other  bills,  it  makes  the  execution  of  the  law  effective  and 
expeditious  by  creating  an  interstate-commerce  court,  with  exclusive  jurisdiction 
to  review  all  orders  of  the  Commission  and  power  to  enforce  them  by  contempt 
proceedings. 

Fifth.  This  does  away  with  double  trials,  and  limits  stays  to  cases  found  on 
hearings  to  be  clearly  unjust 

Sixth.  No  appeal  lies  to  the  Supreme  Court  unless  either  the  commerce  court 
or  the  Supreme  Court  certifies  that  a  constitutional  question  is  involved  which 
ought  to  be  reviewed,  in  which  cases,  however,  no  stay  can  l>e  grantoii 

Seventh.  It  empowers  the  Commission  to  fix  classification  of  freights  that  will 
be  just  and  fair  to  all  persons. 

The  opposition  to  this  legislation  regulating  rates,  as  formulated  by  the  rail- 
road owners  and  their  representatives,  has  substantially  resolved  itself  to  this : 

They  claim — 

First  That  Congress  has  no  right  to  delegate  to  the  Interstate  Commerce 
Commission  the  power  to  fix  rates. 

Second.  That  Congress  has  no  right  to  delegate  to  the  courts  the  power  to  fix 
rates. 

Third.  That  Congress  Itself  can  not  fix  railroad  rates. 

Fourth.  Their  logical  conclusion  and  consistent  contention  is  that  the  rail- 
road managers  alone  have  the  right  to  fix  rates,  and  thereby  to  fix  the  value  of 
all  the  billions  of  dollars  worth  of  movable  property  owned  by  the  80,000,000 
people  of  the  United  States,  who  would  thus  be  helpless  in  the  hands  of  the  few 
who  own  the  highways. 

Are  the  Interstate  Commerce  Committees  of  the  House  and  Senate  willing 
to  accept  this  conclusion? 

Is  Congress  Itself  willing  to  accept  it? 

Are  the  sovereign  people  of  the  United  States  willing  to  accept  it? 

The  self-evident  answer  to  these  questions  and  to  the  untenable  claims  of  the 
railroad  managers  is  most  emphatically  "  No." 

The  present  system  of  private  management  of  those  great  public  highways, 
the  Interstate  railroads,  has  been  tried  in  the  balance  and  found  wanting.    The 
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mses  which  hare  attended  tbe  system  from  tbe  beginning  to  the  present  hare 
'I'oine  so  aggravated  that  they  are  now  intolerable,  and  tbe  people  are  deter- 
ined  that  a  change  must  be  made. 

The  poorer  to  fix  tbe  rates  of  transportation  for  tbe  property  and  persons  of 
),C»00.000  of  people  Is  too  great  a  power  to  be  safely  trusted  in  tbe  bands  of 
ly  small  clique  of  private  individuals.  This  much  is  certain  and  settled  in 
le  m|Dd  ot  most  intelligent  American  citzens  outside  tbe  ranks  of  those  who 
'rve  or  share  the  railroad  monopoly. 

Every  man's  property,  every  man's  labor,  every  man's  livelihood,  every  man's 
npe  of  the  future  is  at  the  mercy  of  the  men  who,  with  an  eye  solely  to  the 
KToase  of  their  own  wealth  and  power,  now  control  tbe  public  highways  in 
proi^tion  of  public  rights  and  in  defiance  of  public  law.  This  is  a  condition 
tint  can  not  and  will  not  long  be  endured  by  tbe  people. 

There  Is  a  remedy  for  these  evils  arising  from  tbe  private  monopoly  of  the 
ul)lic  highways.  It  is  the  high  privilege,  prerogative,  and  duty  of  this  Congress 
f  the  United  States  to  find  and  apply  that  remedy  before  the  disease  becomes 
DO  deep  rooted  to  be  removed. 

It  Is  also  tbe  privilege  and  duty  of  tbe  citizens  to  suggest  and  to  petition  to 
Congress  for  the  adoption  of  tbe  reforms  needed  to  cure  the  evils  complained  of. 

To  this  end  we  have  here  presented  to  this  committee  and  to  Ck>ngress 
mnierous  petitions  signed  by  many  citizens,  both  shippers  and  consumers,  from 
til  parts  of  the  United  States  in  favor  of  the  enactment  into  law  of  bill  H.  R. 
13T7S,  known  as  the  "  Hearst  bill." 

The  ohjections  against  this  line  of  legislation  provided  for  in  H.  R.  13778. 
i?hich  are  presented  by  the  railroad  men  and  tiieir  friends,  are  as  I  have  before 
stated : 

First.  Because  they  claim  it  is  unconstitutional  for  Congress  to  delegate  its 
legislative  power  to  fix  rates  to  tbe  Interstate  C-omraerce  Commission,  a  body 
appointed  by  the  President,  and  thereby  conferring  the  legislative  power  on  the 
eseciitive  branch  of  the  Federal  Grovemment  and  is  unconstitutional.  This  is 
RulTiciently  answered  by  tbe  decisions  of  tbe  United  States  Supreme  Court  to 
tbe  effect  that  the  Commission  is  a  legislative  body  and  that  Congress  can  dele- 
gate the  rate-making  power  to  it 

Second.  Because  they  claim  that  the  courts,  by  virtue  of  the  provision  aHow- 
ing  appeals  from  the  orders  of  tbe  Commission,  would  be  in  fact  allowed  to  fix 
tbe  rate,  and  that  would  be  delegating  a  legislative  power  to  tbe  Judicial 
branch  of  the  Government  and  thereby  disturbing  the  balance  of  powers  be- 
tween the  legislative  and  Judicial  branches. 

The  Bufllcient  answer  to  this  is  that  all  legislative  acts  are  subject  to  Judicial 
review  as  to  their  constitutionality;  but  that  does  not  necessarily  mean  that 
Congress  thei*eby  delegates  to  the  courts  any  part  of  its  proper  legislative 
power. 

Third.  They  claim  that  Congress  itself,  although  empowered  to  make  rates, 
can  not  do  so,  because  it  is  too  complex  a  subject  to  be  dealt  with  properly  by 
so  large  a  body  of  men,  inexperienced  in  railroad  affairs. 

A  sufllcient  answer  to  this  is  tbe  fact  that  a  Congress  competent  to  enact  so 
complicated  a  thing  as  a  customs-tariff  schedule  is  certainly  qualified  to  enact  a 
railroad  freight  and  passenger  schedule. 

This  argument  and  the  fourth  argument  of  the  railroad  managers,  viz,  that 
thoy  alone  are  competent  to  fix  Just  and  reasonable  freij^lit  and  passenger  rates, 
is  akin  to  the  old  argtiment  of  the  friends  of  monarchy  and  nobility,  viz,  that 
only  the  wealthy  and  well  born  are  competent  to  govern.  That  all  question  of 
(lovemment  were,  as  the  railroad  managers  now  claim  tbe  rate  question  is,  too 
deep  and  too  complicated  to  be  dealt  w^itb  by  the  common  people  and  their 
representatives  in  Congress.  The  claims  of  the  monarchist  proved  to  be  utterly 
al)surd;  and  the  common  sense  of  the  people  to-day  emphatically  repudiates 
the  equally  absurd  claim  to  superior  wisdom  and  virtue  on  the  part  of  the  rail- 
road managers. 

The  fixing  of  Just  and  reasonable  rates  is  not  so  complex  a  matter  as  they 
would  have  us  believe.  It  is  the  making  of  unjust  discriminatiton  and  extor- 
tionate rates  that  is  the  complex'  and  complicated  things. 

**  It  is  the  tangled  web  they  weave 
"  When  first  they  practice  to  deceive  '* 

that  makes  the  rate-making  business  look  so  complicated. 
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Ample  evidence  has  been  fundshed  to  this  committee  and  to  Ck)ngres8  and  to 
the  United  States  Industrial  Commission  and  the  Interstate  Commerce  Com- 
mission of  the  enormous  and  dangerous  abuses  of  the  power  to  fix  rates  and 
control  the  rail  highways  when  that  power  is  exercised  by  the  private  indl- 
Tiduals  now  owning  and  managing  the  roads. 

That  Government  regulation  of  railroads  must  come  is  now  admitted  even 
by  some  of  the  representatives  of  tiie  railway  companies  themselves  who  have 
appeared  before  this  committee. 

But  they  claim  that  by  enforcing  the  existing  interstate-commerce  law  all  the 
evils  of  importance  would  be  wiped  out  From  this  opinion  we  emphatically 
dissent 

The  abuses  carried  on  through  the  manipulation  of  freight  classifications 
would  not  be  abolished  by  enforcing  the  existing  interstate-commerce  law. 

The  unfair  advantage  which  tlie  railroads  have  over  the  shipper  and  con- 
sumer through  the  almost  intermediate  delays  by  long-drawn  out  trials  and 
appeals  under  the  present  system  would  not  be  abolished  by  the  enforcement  of 
the  present  law. 

The  private-car  abuse  is  not  reached  through  the  present  law. 

A  hundred  different  forms  of  outrageous  secret  disci'imination  and  rebates 
are  not  reached  by  the  existing  law. 

And  above  all,  the  giant  evil  of  unjust  unfair,  unreasonable,  and  extortionate 
rates  can  not  be  abolished  by  the  enforcement  of  existing  interstate-comiuerce 
law.  The  remedy  for  all  these  evils  is  more  comprehensively  and  effectively 
provided  in  the  Hearst  bill  than  in  any  other  bill  now  before  Congress. 

There  has  been  much  testimony  and  argument  presented  before  this  commit- 
tee in  behalf  of  the  shippers  bud  in  behalf  of  the  railroad  companies ;  but  there 
is  another  party  besides  these  two,  who  is  most  vitally  interested  In  Ck>vem- 
ment  r^iilation  and  control  of  railroads  to  the  end  that  the  admitted  abuses  and 
extortion  I  have  enumerated  should  be  put  a  stop  to,  and  that  party  is  the  great 
body  of  80,000,000  producers  and  consumers,  on  whom  the  whole  burden  of  rail- 
road freight  and  passenger  charges  finally  falls. 

It  is  in  behalf  of  the  80,000,000  of  unjustly  overburdened  consumers  that  I 
speak  to-day. 

That  the  burden  so  unjustly  imposed  on  them  by  the  railroads  is  very  griev- 
ous is  clear  to  everyone  when  we  consider  that  the  tax.  in  the  form  of  railroad 
rates  levied  each  year  now  amounts  to  about  nineteen  hundred  millions  of  dol- 
lars. Approximately  one-half  of  this,  or  nearly  ten  hundred  millions,  is  clear 
profit  to  the  railroad  owners,  and  over  five  hundred  millions  of  that  profit  Is  an 
excessive  and  extortionate  charge. 

This  is  an  injustice  so  great  as  to  be  intolerable.  Congress  can  and  should 
put  a  stop  to  it 

When  the  private  owners  and  managers  of  the  railroads  proceed  to  such 
lengths  as  this,  in  usurping  the  power  to  tax  the  citizens,  it  becomes  the  imi)era- 
tlve  duty  of  Congress  to  enact  a  law  that  will  relieve  the  people  of  this  enor- 
mous and  unjust  burden. 

Not  only  do  the  railroads  themselves  levy  this  monopoly  extortion  of  five 
hundred  millions  a  year,  but  by  the  favoritism  which  they  show  to  certain 
individuals  and  corporations  they  have  built  up  numerous  monopolistic  trusts, 
who,  as  sooQ  as  they  have  secured  control  of  the  markets,  proceed  to  levy 
another  monopoly  tax  on  the  consumers  almost  ac.  burdensome  and  more 
oppressive  and  ruinous  than  even  the  exactions  of  the  railroads. 

Fortunately  for  the  nation,  President  Roosevelt  by  the  statements  in  his 
last  message,  shows  that  the  people  have  reason  to  hope  that  the  executive 
branch  of  the  Government  is  ready  to  actively  cooperate  with  Congress  Id 
remedying  these  evils  by  the  enaotnient  of  the  new  laws  so  greatly  needed  to 
control  the  railways  and  correct  their  abuses. 

There  have  been  many  examples  furnished  your  committee  by  many  wit- 
nesses of  cases  of  unjust  and  unreasonable  rates. 

A  typical  case  affecting  directly  the  people  of  the  National  Capital  and 
making  the  United  States  Government  itself  a  victim  Is  the  rate  on  soft  coal 
from  points  in  West  Virginia.  I  am  informed  that  the  rate  from  McDowell 
County  points  to  Shenandoah  Junction,  about  200  miles,  is  ^1.60  per  ton ;  f  mm 
Shenandoah  Junction  to  Washington,  60  miles,  is  also  $1.60  per  ton,  over  300 
per  cent  higher.  This  is  effective  in  keeping  out  competing  coal  that  would, 
if  the  rate  were  fair,  greatly  reduce  the  cost  ol  coal  to  all  the  consumers  in 
Washington,  including  the  Government  iUelf. 
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To  aJkw,  MS  we  have  done,  a  few  prirate  indiridiials  to  secnie  absDlate  con- 
I  of  tlie  nAaln  hlslnraja  of  tbe  natioo  to  to  create  an  autocra<7  within  the 
fiubllc  wtiich  has  alieadj  beoome  uKMie  powerfnl  than  the  Repahlic  lt»lf. 
i*:«d.  it  is  the  fommon  noderslaindli^  in  Washington  to-day  that  the  railrMids 
I]  allow  no  tnll  to  pass  w!ii<:fa  does  not  snit  theoL  A  prciminent  Government 
oiaL»  testi^sins  Iwfore  tlie  Senafb  committee  a  sliort  time  a^o*  said,  **  Ton  can 
:  pass  Any  bill  r^nlating  tJbe  railroads  witiioat  the  railroads*  consent  and 
'T  will  not  consent."* 

The  result  of  prirate  control  of  railroads  to  commercial  despotism.  They  d(4y 
*  GoTenunent  disobey  the  laws,  and  enfbrce  their  own  decrees  with  nitMess 
^regard  of  the  rights  of  both  shippers  and  consaniers. 

EtailrosMl  tuilEB  are  both  lepUly  and  essentially  a  tnx  leried  on  the  whole 
>l>le.     In  1903  that  tax  leried  on  the  nation  by  this  ban<IM  of  private  Indl- 
loals  amoonted  to  ^hteen  hondred  and  ninety  million  dollars— three  times 
i  amount  of  all  the  taxes  levied  by  the  Government  of  the  United  States. 
Ln  the  lansoaffe  of  ex-Governor  Larrabee,  of  Iowa : 

"  Other  tnx  laws  of  the  United  States  are  not  changed,  even  In  the  sllghteBt 
?ree»  wittioat  months  of  diacossion  by  Congress,  and  after  thoroogh  InvvcAl* 
iUon  of  all  interests  likely  to  be  affected  by  the  change ;  but  this  great  trans- 
rtatjon  tax  can  be  increased  by  ttito  handful  of  men  between  two  days,  and  to 
ten  so  done  without  any  consultation  with  those  who  are  compelled  to  pay  lt» 
'  any  consideration  for  their  interests. 

**  Nowhere  else  in  the  dvilixed  world  are  a  few  irresponsible  persons  permitted 
carry  on  a  torge  public  business  like  this,  or  vested  with  such  tremoidoos 
>wera  o£  taxation  wlthont  severe  restrictions  bebig  placed  upon  them.** 

H.  R  Maktiii, 


9IATKKEHT  BT  JOSEPH  NIMICO,  J&.,  8TATIBTI0IAH  AHB 

BOOHOIOST. 

Januabt  19, 190C5w 

Mr.  CHAnKMAn :  Mr.  G.  Waldo  Smith,  of  the  New  York  Board  of  Trade  and 
rnin9ix>rtatlon,who  appeared  before  this  committee  on  Tuesday  the  17th  instant, 
«T«sented  a  petition  from  that  board.  In  which  was  recommended  **  a  joint  spe* 
M  commission  of  Congress  on  interstate  commerce  to  thoroughly  investigate 
til  i»t>blems  involved,  and  to  report  their  conclusions  and  recommendations  by 
t>Ul  at  the  opening  of  the  next  Congress." 

This  to  a  subject  in  which  I  am  deeply  int^ested.  I  have  for  yeara  urged  the 
importance  of  such  a  Congressional  investigation  upon  the  trade  bodies  of  the 
country  and  In  the  public  press.  Perhaps  the  most  explicit  of  these  recom- 
mendations to  the  one  made  In  the  Railway  Age  of  January  31, 1902,  flrom  which 
I  quote  the  fbllowing : 

''  It  to  somewhat  astonishing  that  there  has  been  but  one  such  Investigation  as 
that  here  recommended  since  the  ndvent  of  railroad  transportation  In  this  coun- 
try, namely,  the  investigation  of  18Sa  Since  that  time  Important  changes  have 
tiken  place  in  economic  and  commereial  conditions  of  controlling  force. 

"We  may  profit  very  much  in  regard  to* this  important  subject  from  the  ex- 
ample of  Great  Britain.    The  British  Parliament  began  tbe  Investigation  of  the 
peculiar  commereial,  economic,  and  political  aspects  of  tramways  in  the  year 
ISiJl — ^more  than  one  hundred  yeara  ago.    Since  the  advent  of  steam  railroads, 
about  the  year  1830,  there  have  been  many  parliamentary  investigations  in 
C^reat  Britain  concerning  the  relations  of  the  railroads  to  the  public  interests. 
Tbe  most  notable  of  these  were  tbe  investigations  of  1840,  1844,  1846,  1852,  1865, 
^HT2, 1881,  1888,  and  1893-94.    The  printed  report  of  the  Commission  of  1872  is 
a  quarto  volume  of  1,189  pages,  nearly  as  large  as  a  Webster's  Dictionary.    The 
Import  of  189^-94  to  also  a  quarto  volume  of  nearly  700  pages.    In  these  various 
^V^rts  all  the  more  Important  commereial,  economic,  and  political  conditions 
governing  the  railroad  transportation  question  in  Great  Britain  have  been  inves- 
tigated and  reported  upon.    Theories  and  notions  about  railroad  management 
^ttd  Tegalations  have  also  been  considered  and  reported  upon — ^some  of  them 
quite  as  vtolonary  and  as  absurd  as  certain  of -those  which  now  command  public 
,  attention  in  thte  country.    As  the  result  of  these  elaborate  parliamentary  InQUl- 
^^«&»  abuses  of  various  sorts  have  been   abated,  mistaken  Ideas  in  regard  to  the 
management  and  regulation  of  the  railroads  of  Great  Britain  have  been  cor- 
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reeled,  sensible  remedial  expedients  have  been  adopted,  many  questions  at  Isfw 
have  been  amtcnbly  settled,  and  public  discontent  has  been  allayed.  Thai, 
British  statesmen,  following  the  historic  example  of  their  illustrious  predeces- 
sors, have  from  time  to  time,  in  the  language  of  Mr.  Gladstone,  *  submitted  tbt^oi- 
selves  to  the  lessons  of  experience  and  to  the  l^psons  of  the  hour.' 

**How  different  has  been  the  course  pursued  toward  the  railroads  of  this 
country  by  our  National  Government.  With  an  area  (exclusive  of  Alaska  and 
our  Insular  possessions)  tweuty-flve  times  that  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  with  a  railroad  mileage  of  over  200,000  miles  as  against 
22,000  miles  in  Great  Britain,  as  l)efoi*e  stated,  we  have  had  only  one  Congres- 
sional investigation  of  the  railroad  question,  namely,  the  Senate  inquiry  of  ISSn. 
which  resulted  In  the  InterHtate-commerce  act  of  February  4,  ISST.*  That 
Investigation  related  to  the  cure  of  certain  causes  of  complaint.  What  is  notr 
needed  is  an  inquiry  relating  to  the  organization  of  our  vast  American  railroad 
system,  its  relationships  to  the  social,  commercial,  and  industrial  interests  of  the 
country,  the  benefits  which  It  has  conferred,  the  evils  which  have  incidentally 
arisen  in  the  course  of  its  development,  and  tlie  proper  course  to  be  pursued  in 
the  attempt  to  cure  those  evils.  This  appears  to  be  the  supreme  duty  of  the 
hour.  It  Is  a  duty  which  can  not  be  evaded  if  legislation  in  regard  to  tlie  most 
important  material  interests  of  this  country  is  to  be  based  upon  the  certain 
lessons  of  experience,  and  not  upon  the  uncertain  leadings  of  public  clamor. 

"If  the  eminently  wise  and  wholesome  example  of  Great  Britain  is  to  t>e 
followed  the  proposed  inquiry  will  involve  many  hundred  and  even  thousands 
of  inquiries.  Without  any  attempt  to  formulate  a  definite  scheme  of  investiga- 
tion, I  submit,  offhand,  some  of  the  topical  features  of  such  a  Congressional 
Investigation." 

[Here  follow  thirty -six  specific  inquiries  relating  to  the  economy  of  transporta- 
tion by  rail  and  the  relations  of  the  railroads  to  the  general  public  interests,  but 
which  need  revision  In  order  to  meet  changed  conditions. — N.] 

In  view  of  the  fact  that  the  commercial,  economic,  and  constitutional  aspects 
of  such  Congressional  inquiry  as  that  here  recommended  have  been  pretty  thor- 
oughly discussed  at  the  present  hearings,  I  shall  invite  your  atiention  only  to 
certain  inquiries  bearing  upon  fundamental  principles  of  our  form  of  Goiera- 
ment,  which  inquiries.  In  my  Judgment,  relate  to  the  most  important  aspect  of 
the  whole  question  at  issue.  The  nature  and  scope  of  these  inquiries  are  Indi- 
cated as  follows : 

In  order  to  avoid  the  slightest  misrepresentation  as  to  the  attitude  assuuieil 
by  the  Interstate  Commerce  Commission,  I  quote  the  following  from  page  10  of 
its  Beventh  annual  report,  dated  December  1,  1893: 

"To  give  each  community  the  rightful  benefit  of  location;  to  keep  different 
commodities  on  an  equal  footing,  so  that  each  shall  circulate  freely  and  in  nat- 
ural volume,  and  to  prescribe  schedule  rates  which  shall  be  reasonably  Just  tn 
both  shipper  and  carrier  Is  a  task  of  vast  magnitude  and  importance.  In  tlio 
performance  of  that  task  lies  the  great  and  permanent  work  of  public  regula- 
tion." 

The  Utopian  idea  of  placing  the  conduct  of  the  commercial  and  transportation 
interests  of  this  country  under  the  supervision  and  control  of  an  administrative 
bureau  of  the  National  Government  constitutes  a  striking  illustration  of  what 
is  commonly  meant  by  "  bureaucratic  gwernment" 

During  the  last  two  thousand  years  there  has  l>een  going  on  among  the  fore- 
most nations  of  the  globe  a  struggle  between  the  advocates  of  dispensing  Justice 
in  the  conduct  of  the  Interaction  of  commercial  and  industrial  forces  througli  the 
exercise  of  the  Judicial  power  and  through  the  exercise  of  autocratic  adminis- 
trative authority,  the  latter  function  being  usually  performed  by  a  bureau 
clothed  with  executive  authority  or  with  delegated  legislative  authority.  This 
latter  method — bureaucracy — was  the  potential  cause  of  the  downfall  of  the 
Roman  Enipire.  The  only  civilized  country  In  which  it  now  prevails  as  an  unre- 
strained expression  of  governmental  authority  is  Russia,  where  the  people  are 
to-day  clamoring  for  its  suppression,  for  the  reason  that  it  constitutes  an  intol- 
erable form  of  despotism.  In  England  the  autocratic  exercise  of  the  power  of 
controlling  the  course  of  the  development  of  the  commercial  and  Industrial 
interests  of  the  country  .  by  autocratic  governmental  authority  was  known 
as  a  "  dispensing  power."    This  form  of  despotism  was  abolished  as  the  result 

a  The  Windom  Senate  committee  report  of  1873  was  essentially  the  result  of 
an  inquiry  in  regard  to  the  construction  or  improvement  of  certain  water  routes. 
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• 

i  the  British  resolution  of  1688.  The  men  wbo  framed  our  present  form  of 
3>vertuiieot  utterly  repudiated  any  form  of  autocratic  power.  But,  ever  and 
uion,  men  obllvlotiB  to  the  lessons  of  the  political  experiences  of  the  ciyilized 
ifltions  of  tlie  slobe  during  the  last  two  thousand  years  announce  in  this  and  in 
fiber  countries  some  new  scheme  for  placing  the  commercial  and  industrial 
nterests  of  the  people  under  hureaucrati«*  rule  This  is  the  controlling  idM  of 
the  Qnarles-Gooper  bill. 

In  view  of  the  foregoing,  I  desire  to  express  the  earnest  hope  that  this  com- 
nittee  will  perceive  the  present  importance  of  a  thorough  Ck>ngreesional  investi- 
gation of  the  railroad  transportation  question  and  that  it  may  be  led  to  institute 
8wA  Inquiry  In  nil  its  political,  commercial,  and  economic  bearings. 

For  thirty  yenrs  as  officer  of  the  Oovemment,  and  in  my  private  capacity  as 
fltatistlclaii  and  economist,  I  have  been  a  laborious  investigator  of  the  railroad 
problem  lu  this  country,  and  that  experience  has  Impressed  me  with  a  sense  of 
the  importance  of  nn  Investigation  of  the  subject  by  a 'Congressional  committee 
clothed  with  all  the  powers  which  the  governmental  authority  confers  for  the 
discovery  of  facts  not  accessible  to  the  private  citizen. 
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Washington,  D.  C,  Feh^aary  ^,  1905, 

The  subcommittee  met  at  10.30  o'clock  a.  m.,  Hon.  Fred.  C-.  Stevens 
in  the  chair. 

Mr.  Stevens.  Do  you  wish  for  a  hearing  this  morning,  Mr.  Fergu- 
son? 

Mr.  Ferguson.  Do  you  want  me  to  begin? 

Mr.  Stevens.  Yes;  if  you  please. 

STATEHEBT  OF  ME.  E.  M.  FEEGITSOK! 

Mr.  Ferguson.  Mr.  Chairman  and  gentlemen,  I  am  the  president  of 
the  Western  Fmit  Jobbers'  Association,  the  National  Retail  Grocers' 
Association,  the  Minnesota  Jobbers'  Association,  the  Wisconsin  Retail 
and  General  Merchandise  Association,  the  Wisconsin  Master  Butchers' 
Association,  the  Duluth  Retail  Grocers'  Association,  the  Superior 
Retail  Grocers'  Association,  Superior,  Wis.,  the  Lake  Superior 
Butchers'  Association,  Duluth,  Minn.,  the  Duluth  Commercial  Club, 
the  Duluth  Produce  and  Fruit  Exchange,  and  the  Iowa  Fruit  Jobbers' 
Association. 

Mr.  Stevens.  You  have  appeared  before  the  Senate  Committee  on 
Interstate  Commerce  and  testified  on  this  same  subject,  have  you  ? 
•  Mr.  Ferguson.  Yes,  sir. 

Mr.  Stevens.  How  long  have  you  been  acquainted  with  the  fruit 
business? 

Mr.  Ferguson.  I  engaged  in  it  in  the  year  1896. 

Mr.  Stevens.  At  what  point? 

Mr.  Ferguson.  At  Duluth,  Minn. 

Mr.  Stevens.  Now,  will  you  tell  the  subcommittee  the  experience 
that  you  have  had  in  shipping  in  private  oars,  with  especial  reference 
to  the  practices  and  exactions  which  you  claim  are  illegal  and  extor- 
tionate'^ 

Mr.  Ferguson.  Mr.  Chairman,  if  it  is  your  pleasure  that  I  take  that 
course  in  the  discussion,  1  will  use  the  statement  that  I  have  prepared. 

Mr.  Stevens.  Can  you  not  leave  that  with  the  stenographer? 

Mr.  Sherman.  Is  that  the  statement  that  you  used  beiore  the  Senate 
committee? 

H.  Doc.  422,  68-3 — -27  3 
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Mr.  Ferguson.  No,  sir;  it  is  not. 

Mr.  Sherman.  I  thought  that  if  it  had  been  printed  over  there 
there  would  be  no  necessity  far  reprinting  it  here. 

Mr.  Ferguson.  This  is  an  outline  of  some  of  the  contentions  of  the 
private  car  lines,  and  I  also  give  you  my  own  reasons  why  their  con- 
tentions are  incorrect,  and  refer  in  a  general  way  to  the  practices. 

Mr.  Adamson.  Do  you  prefer  to  confine  yourself  to  that  manner  of 
statement,  or  would  you  prefer  to  give  that  to  the  stenographer  and 
just  talk  over  these  things  with  us? 

Mr.  Ferguson.  The  only  preference  that  I  may  have  in  continuing 
along  this  line  is  that  in  my  own  opinion  it  suggests  questions  that  would 
not  get  before  us  if  we  proceeded  in  the  informal,  catch-as-catch-i-an 
way.  I  will  go  through  this  rather  hurriedly,  and  I  then  ma3^  be  exam- 
ined from  the  basis  of  the  statement. 

Mr.  Adamson.  On  cross-examination,  as  it  were? 

Mr.  Ferguson.  Yes,  sir. 

Carriers  maintain  that  the  perishable  nature  of  the  goods  warrants 
hi^h  transportation  charges.  Yet  the  percentage  of  loss  and  damage 
claims  paid  is  much  less  than  1  per  cent.  According  to  Traffic  Mana- 
ger Patriarch,  of  the  Pere  Marquette  Railway,  in  his  testimony  before 
the  Interstate  Commerce  Commission,  it  is  practically  nothing.  He 
admits  he  can  not  recall  any. 

Car  lines  maintain  they  render  a  superior  class  of  service,  a  more 
expensive  service,  and  they  also  superintend  loading,  etc.  As  to  this, 
Traffic  Manager  Patriarch  testifies  that  the  car-line  service  is  in  no  wav' 
8Ui>erior  to  the  Pere  Marquette  service,  and  all  shippers  testify  that 
there  is  no  supervision  exercised  by  the  car  line  companies  in  any 
respect. 

Oar  lines  claim  to  scientifically  ice  cars  en  route.  Yet  Michigan 
contracts  extend  only  to  the  terminals  of  the  Michigan  roads  around 
Chicago  and  MilwauKee,  and  from  there  west  and  southwest  shipments 
travel  over  lines  not  controlled  by  car  lines.  Therefore,  the  icing  is 
done  by  the  railroad  companies,  and  shipments  are  under  the  entire 
care  and  supervision  of  the  common,  old-fashioned  railroad  companies 
that  the  car  lines  tell  you  are  incapable  of  serving  the  public  m  this 
capacity. 

Car  line  companies  simply  instruct  railway  station  agents  at  points 
of  origin  to  write  on  bills  of  lading  "I(^e  when  necessary,"  or  at  certain 
points,  and  connecting  carriers  obey  these  instructions.  As  to  the  cost 
of  the  ice  the  contract  provides  that  the  railway  companies  shall  furnish 
it  at  $2  per  ton,  delivered  in  the  bunkers  when  necessarj'.  Why  in 
bunkers  if  this  icing  is  done  by  car  line  experts? 

Mr.  Stevens.  W  nat  are  the  facts? 

Mr.  Ferguson.  As  a  matter  of  fact  it  is  generally  done  by  the  same 
companies  that  furnish  the  scrvic(i  to  the  railroad  company.  They  are 
generally  performing  the  same  service  for  the  railroad  companies  when 
necessary  as  they  are  performing  for  the  car  lines. 

Mr.  Stevens.  Does  the  icing  of  a  car  require  expert  knowledge  or 
the  service  of  an  expert? 

Mr.  Ferguson.  iNo,  sir.  Expert  in  the  sense  that  the  word  is  used 
in  the  case  of  a  section  man  who  may  have  expert  knowledge  of  how 
to  tamp  a  tie  on  a  railroad.     He  may  acquire  it  after  doing  it  once. 

Mr.  Sherman.  That  is,  a  first-class  common  laborer,  after  being 
shown  a  time  or  two,  ought  to  know  how  to  ice  a  car? 
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Mr.  Ferguson.  Yes,  sir.  With  respect  to  expert  icing,  car  lines 
claim  they  crack  the  ice  and  put  in  salt,  an  old  practice  which  is  com- 
mon with  all  carriers  and  upon  which  car  lines  have  no  patent. 

Is  it  not  strange  that  large  systems  like  the  Chicago,  Milwaukee  and 
St.  Paul  Railway,  Great  Northern  Railway,  Northern  Pacific  Railway, 
Chicago  and  Northwestern  Railway,  Chicago,  St.  Paul,  Minneapolis 
and  Omaha  Railway,  Chicago,  Burlington  and  Quincy  Railwa}^  and 
others  have  been  able  to  get  along  without  these  self-styled  "scien- 
tific" ice  crackers?  These  roads  have  not  adopted  this  fancy  service, 
which  is  proof  that  they  do  not  want  or  need  it. 

It  is  claimed  that  private  cars  reach  to  any  and  every  market  over 
any  line  of  road  and  therefore  broaden  markets  and  increase  competi 
tion  in  buying.  This  is  not  true,  as  1  will  show;  but  first  I  wish  to 
direct  attention  to  the  statement  of  the  Armour  Car  Line  representative 
that  they  have  rescued  the  grower  from  the  coterie  of  local  buyers  by 
bringing  in  outeide  Inwers,  thereby  stimulating  buying  competition  in 
the  interest  of  the  growers.  It  has  been  quite  generally  believed  that 
thLs  was  a  sort  of  comi)etition  the  Amour  interests  did  not  believe  in, 
and  the  sort  of  competition  they  have  successfully  overcome  in  their, 
as  vet,  main  line  of  business,  buying  at  stockyards. 

In  this  benevolent  work  they  were  doubtless  prompted  by  the  same 
divine  inspiration  that  caused  them  to  stretch  out  their  strong  arm  to 
re^scue  the  cattlemen.  They  have  completed  their  task  in  the  interest 
of  the  cattlemen  and  now  have  them  by  the  throat,  as  well  as  the  pub- 
lic, to  whom  they  sell  the  finished  stockyard  products. 

Now,  as  to  the  truth  of  the  statement  witn  respect  to  broadening 
the  markets  for  the  Michigan  growers,  at  page  172,  official  notes. 
Interstate  Commerce  Commission,  June  car-line  hearing,  Trafiic 
Manager  Patriarch  testified  with  reference  to  the  total  production  and 
the  total  interstate  shipments  from  points  on  the  Pere  Marquette 
Railway  during  the  preceding  four  years.  I  say  page  172  of  the  offi- 
cial stenographer's  notes.  If  they  have  since  printed  that  testimony 
in  this  form  [indicating  pamphlet],  it  may  be  found  on  a  different  page. 

Mr.  Stevens.  They  have  not  done  so. 

Mr.  Ferguson.  Mr.  Patriarch's  testimony  was  to  the  effect  shown 
in  this  table. 

The  table  referred  to  is  as  follows: 


Year. 


1900 
1«J01 
1902 
19U3 


Total  num-'  Interstate,  under 

berofcars  refrigemtion. 

of  fruit 

shipped.  Cars.      Percent. 


1,435 
1, 128 

i,9:i7 

1,632 


^2 
33 
30 
21 


The  years  1900  and  1901  were  both  prior  to  the  exclusive  conti-act. 
These  shipments  were  all  made  under  the  old  system  of  railroad  com- 
{>anies  furnishing  the  cars  and  performing  the  icing  service. 

The  year  1902  was  the  year  of  the  advent  of  the  Armour  Car  Line 
Company,  on  the  statement  of  the  Pere  Marquette  Railroad  Company, 
in  which  year  the  contract  was  only  partly  in  force.  There  were 
exceptions  at  markets  like  Grand  Rapids,  because  they  were  unable  to 
get  all  of  the  roads  entering  into  Grand  Rapids  into  the  contract*     In 
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that  year  there  were  6,454  earn  of  fruit  shipped,  and  1,937  of  tho>6 
ears,  or  80  per  cent  of  the  total,  was  interstate. 

The  following  year,  1903,  there  was  a  total  production  of  7,825  car>4, 
and  total  shipments  to  points  beyond  their  terminals,  under  refrigera- 
tion, amounted  to  1,632  cars,  or  only  21  per  cent  of  the  total  produc- 
tion shipped  to  points  beyond  their  terminals  under  refrigeration. 

From  this  it  will  be  noted  that  while  the  maximum  proiduction  w&s 
i*eached  in  1903,  the  first  year  that  the  exclusive  contract  was  in  full 
force,  interstate  shipment  fell  oiF  305  cars  as  compared  with  the  pre- 
ceding year,  and  were  reduced  from  an  average  of  about  32  per  cent 
to  21  per  cent  of  the  total  production,  therefore  increasing  by  a  large 
percentage  the  amount  sola  on  the  local  markets  to  local  buyers  and 
shipped  to  markets  located  on  the  carrier's  terminal. 

Mr.  Stevens.  What  would  be  the  effect  of  that  as  to  the  price  to 
producers? 

Mr.  Ferguson.  The  effect  would  be  to  tbi'ow  a  larger  quantity  of 
this  fruit  on  markets  like  Chicago  and  Milwaukee — terminal  point;< — 
and  cause  lower  prices  to  obtain  in  those  markets,  and  it  is  frequently 
the  case — almost  commonly  the  case  during  the  heavy  Michigan  fruit 
season — ^that  we  can  buy  Michigan  fruit  cheaper  in  the  Chicago  market 
than  we  can  in  Michigan  in  the  orchards  because  of  the  Chicago  market 
being  overstocked. 

Mr.  Mann.  That  overstocking  comes  by  reason  of  the  fruit  that 
goes  by  vessel.    The  bulk  of  the  fruit  comes  by  boat,  does  it  not? 

Mr.  Ferguson.  A  great  deal  of  it. 

Mr.  Mann.  The  bulk  of  it? 

Mr.  Ferguson.  I  am  not  prepared  to  state  that  the  larger  part  of 
it  comes  by  boat,  but  a  great  deal  of  it  comes  by  boat, 

Mr.  Mann.  There  is  no  doubt  about  that. 

Mr.  Ferguson.  But  what  I  want  to  call  your  attention  to  is  that  it 
has  been  claimed  that  this  car-line  system  has  come  in  there  and 
changed  all  that,  and  that  it  has  brought  in  buyers  from  all  parts  of 
the  United  States. 

Mr.  Adamson.  When  the  market  becomes  glutted  in  that  way,  and 
they  have  more  than  they  can  sell  at  good  prices,  they  take  less  care 
of  it,  and  there  is  less  certainty  of  gettmg  a  good  article  on  the  part  of 
people  who  buy  it  for  use? 

Mr.  Ferguson.  I  do  not  think  that  I  quite  understand  your  thought. 

Mr.  Adamson.  Where  there  is  so  much  fruit  on  the  market,  and  it 
gets  so  cheap,  is  not  there  less  certainty  about  a  purchaser  getting 
good  fruit,  from  the  condition  of  that  market? 

Mr.  Ferguson.  There  is  a  certainty  that  there  will  be  more  poor 
fruit  on  the  market  to  offer  and  somebody  must  consume  it.     * 

Mr.  Mann.  Might  I  ask  you  whether  the  fruit  that  goes  on  the  Pere 
Marquette  road  from  the  radial  points  to  the  terminal  points  is  carried 
in  the  Armour  refrigerating  cars  or  not? 

Mr.  Ferguson.  Not  necessarily.     The  contracts  do  not  require  that. 

Mr.  Mann.  The  exclusive  contract 

Mr.  Ferguson.  The  carriers  admit  it  to  be  their  lawful  duty  to  fur- 
nish cars  for  commerce  destined  to  these  terminal  points,  be  that  inter- 
state or  otherwise.     That  is  the  position  of  Michigan  roads,  I  believe. 

Mr.  Mann.  Do  the  exclusive  contracts  only  relate  to  the  shipments 
beyond  the  terminal  lines? 
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Mr.  Fekguson.  Yes,  sir. 

Mr.  Stevens.  Do  you  claim  that  the  falling  off  in  the  percentage 
was  due  to  any  exclusive  contract  by  the  Armour  company  with  the 
Pere  Marc^uette  road? 

Mr.  Ferguson.  Yes,  sir;  I  think  so,  and  it  completely  answers  the 
contention  that  has  been  made  and  doubtless  will  be  made  that  this 
svstem  is  in  the  interest  of  the  growers^  because  it  broadens  markets. 
Jsiow,  the  figures  that  I  have  given  here  are  taken  from  the  testimony 
of  Traffic  Manager  Patriarcn,  of  the  Pere  Marquette  Railroad  Com- 
pany, he  being  the  highest  traffic  official  on  that  road.  If  they  are 
wrong,  his  testimony  is  wrong. 

Mr.  Stevens.  Why  do  you  think  that  difference  should  be  made  on 
account  of  the  exclusive  conti*act? 

Mr.  Ferguson.  Because  of  the  excessive  carrying  charges. 

Mr.  Stevens.  That  is  what  we  want  to  find  out. 

Mr.  Mann.  The  actual  number  of  cars,  however,  did  increase? 

Mr.  Ferguson.  The  actual  number  did  the  first  year,  but  these  con- 
tracts were  not  advertised  broadcast  to  the  public.  Buyers  did  not 
come  in  there  because  they  knew  those  contracts  obtained.  They  did 
not  know  it  until  they  went  in  there  and  got  up  against  the  contracts. 

Mr.  Adamson.  Before  you  go  fuither,  will  you  not  give  us  a  short 
outline  of  the  exclusive  contract  conditions  with  which  you  are 
acquainted? 

Mr.  Ferguson.  Perhaps  I  had  better  read  from  the  contract. 

Mr.  Adamson.  I  suppose  that  3*ou  could  state  the  salient  points  more 
briefly  than  you  coulu  read  from  the  contract. 

Mr.  Ferguson.  I  have  a  contract  here  which  has  the  salient  points 
indicated  in  it. 

Mr.  Stevens.  Can  you  not  state  them  ?     Would  not  that  save  time? 

Mr.  Ferguson.  I  will  read  a  few  extracts  [Reading]: 

The  Pere  Marqaette  agrees  and  obligates  itself  to  use  the  car  line's  equipment 
ez4!lu£nvely  in  the  movement  of  fruits  under  refrigeration  from  points  on  its  leased 
and  operated  lines,  except  the  Detroit  and  I^ke  Krie  Railroad  in  Canada,  during  the 
term  of  this  contract,  excepting  from  Grand  Rapids,  Mich.,  and  excepting  in  the 
case  of  such  shipments  of  fruit  as  are  destined  to  points  on  the  line  of  the  Pere  Mar- 
quette, and  to  Milwaukee,  Wis.,  and  Manitowoc,  Wis.,  for  which  shippers  may 
request  Pere  Marquette  system  refrigerators,  and  with  the  further  exception  that 
such  Pere  Marquette  system  refrigerators  as  are  in  suitable  condition  as  the  Pere 
Marquette  mav  elect,  shall  be  used  in  the  handfing  of  said  fruits  when  the  same  are 
destined  to  jxiints  beyond  the  Pere  Marquette  Railroad;  but  in  that  event  the  car 
line's  regular  refrigeration  charge,  as  indicated  hereinafter,  is  to  be  applies]  and  the 
shipments  iced  and  handled  under  the  supervision  of  the  car  line. 

In  other  words,  if  a  Pere  Marquette  car  is  loaded  at  Grand  Rapids, 
Mich.,  for  instance,  consigned  to  (Chicago,  if  for  any  reaj^on  the  shipper 
should  want  to  reship  that  car,  having  sold  it  to  St.  Paul  or  Minne- 
apolis or  any  other  point  beyond  Chicago,  while  it  may  have  been 
transported  up  to  Chicago  without  tiiis  Armour  car  line  charge,  if  it 
is  reconsigned  to  points  beyond,  the  Armour  car  line  charge  applies 
from  the  point  of  origin  to  its  destination. 

Mr.  Stevens.  Although  it  was  not  used? 

Mr.  Ferguson.  Although,  had  that  car  stopped  in  Chicago,  no 
charge  would  have  been  made. 

Mr.  Adamson.  Do  you  know  of  any  other  facilities  which  were 
offered  or  obtainable  for  the  service  that  this  exclusive  contract  covers? 

Mr.  Ferguson.  Lots  of  them. 
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Mr.  Adamson.  Have  you  ever  consulted  any  lawyers  in  regard  to 
whether  that  is  not  in  violation  of  the  Sherman  Act  in  restraint  of 
trade? 

Mr.  Ferguson.  Yes,  sir;  1  think  it  is. 

Mr.  Adamson.  It  would  be  a  good  case  to  prosecute  them  on  under 
the  present  legislation,  it  seems  to  me. 

Mr.  Ferguson.  I  think  so.  • 

Mr.  Mann.  The  Interstate  Commerce  Commission  h6ld  that  legal  i 

Mr.  Ferguson.  I  think  not.  They  have  not  yet  concluded  their 
findings  in  the  case. 

Mr.  Mann.  I  i*ead  in  the  press  or  in  one  of  their  reports 

Mr.  Stevens.  Here  is  the  last  statement  on  the  subject,  and  I  will 
read  it  so  as  to  make  it  a  matter  of  record: 

Thifl  record  calls,  therefore,  for  no  discussion  of  that  subject,  and  the  matter  is 
referred  to  here  merely  to  make  plain  that  no  opinion  has  been  expressed  upon  that 
phase  of  the  private-car  question  which  may  come  to  be  one  of  vital  import^ce. 

Mr.  Febguson.  Here  is  another  extract  from  this  contract. 

In  case  consignees  refuse  to  pay  refrigerating  charges,  and  agent  at  destination  is 
unable  to  collect  the  same,  the  railroad  shall  be  reimbursed  for  the  amounts  advanced 
to  the  car  line.  The  Pere  Marquette  shall  pay  the  car  line  three-quarters  (})  of  one 
cent  per  mile  run  by  each  car  of  the  car  line  used  in  said  refrigeration  service,  both 
loadea  and  empty,  except  on  such  cars  as  may  be  left  over  at  the  end  of  the  season 
in  shipping  districts,  and  hauled  empty  to  connections  as  provided  for  in  the  last 
sentence  of  this  paragraph,  while  in  service  upon  the  lines  of  the  Pere  Marquette, 
and  furnish  free  transportation  over  its  lines  for  the  use  of  representatives  of  the  car 
line  engaged  in  looking  after  the  fruit  movement  referred  to. 

That  is  very  useful  when  the  same  companies  happen  to  be  mer- 
chants in  the  same  commodities.  I  will  not  say  in  every  instance,  hut 
as  a  general  statement.     [Reading:] 

Including  permits  to  ride  on  freight  trains,  on  the  condition,  however,  that  the  car 
line  shall  (and  it  hereby  agrees  to)  indemnify,  protect,  and  save  the  railroad  com- 
pany from  any  loss,  damage,  or  expense  on  account  of  any  claim  against  the  railroail 
growing  out  of  any  injury  sustained  or  claime<l  to  have  been  sustained,  either  in  per- 
son or  projH^rtv,  by  any  employee  or  agent  of  the  car  line  receiving  such  free  tran8|K>rta- 
tion  over  the  lines  of  the  railroad  under  the  provision  of  this  contract,  whether  or 
not  such  injury  is  due  to  the  negligence  of  the  Pere  3iarquette  or  its  employees. 
And  the  Pere  Marquette  also  agrees  to  instruct  its  agents  to  obtain  by  wire  from  the 
officers  of  the  Pere  Marquette  such  information  as  may  be  requested  by  the  car  line's 
representatives. 

That  is  broad  enough  to  get  any  information  that  the}'  ma}'  require 
or  desire  concerning  my  shipments  or  anybody  else's  shipments  trav- 
eling over  the  common  highways. 

Mr.  Stevens.  What  is  the  effect  of  that'll 

Mr.  Fer(}U80N.  The  effect  is  that  where  the  same  companies  are 
engaged  in  the  same  line  of  business,  that  knowledge  alone,  with  ample 
capital,  is  sufficient  to  enable  the  favored  tirni  to  crush  out  competinjj 
dealers. 

Mr.  Stevens.  Have  they  ever  attempted  to  avail  themselves  of  that 
information  'i 

Mr.  Ferouson.  That  would  l>e  a  vc»rv  difficult  thing  to  ascertain — a 
ver}'  difficult  (juestion  to  ascertain. 

Mr.  Stevens.  Is  there  any  charge  made  that  they  do? 

Mr.  Ferguson.  I  have  heard  it  charged  to  be  true  in  eastern  mar- 
kets; yes,  sir.*^ 

Mr.  Mann.  Does  the  Armour  Cai*  Line  Company  purchase  peaches^' 

Mr.  Ferguson.  Not  to  my  knowledge. 
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Mr.  Mann.  You  are  reading  about  a  contract  that  relates  practically 
solely  to  peaches. 

Mr.  Ferguson.  But  this  same  contract  is  admitted  to  be  in  existence 
on  the  larger  portion  of  the  fruit  roads  in  the  country,  and  they  have 
handled  oranges  and  lemons  and  pineapples  and  other  commodities 
pretty  geneitdly  that  are  handled  by  the  wholesale  fruit  men  of  this 
country,  and  because  they  have  not  handled  a  car-load  of  peaches  is  no 
assurance  that  that  will  not  be  the  next  step. 

Mr.  Stevens.  Do  they  handle  vegetables — have  they  handled  vege- 
tables? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Stevens.  Where,  in  the  Pere  Marquette  region? 

Mr.  Ferguson.  I  do  not  know  of  any  to  our  market  coming  from 
there. 

Mr.  EscH.  Does  that  cover  the  celery  shipments  from  southern 
Michigan? 

Mr.  Ferguson.  Those  shipments  do  not  move  in  carload  lots  to  my 
knowledge.  They  move  usually  by  express.  I  will  read  further  from 
this  contract: 

The  Pere  Marquette  agreee  to  sell  the  car  line  such  quantity  of  ice  at  Shelby,  Ionia, 
Ludinj^n,  and  Saginaw  as  the  Pere  Marquette  can  reasonable  spare  from  time  to 
time,  if  required  by  the  car  line,  on  basis  of  not  to  exceed  $2  per  ton  m  bunkers  of  cars. 

You  will  observe  that  the  railroad  companv  sells  the  ice  in  the  bunkers 
of  the  cars.  When  it  is  in  the  bunkers  of  the  cars  all  the  service  is 
performed  as  to  the  scientific  icing. 

Mr.  Stevens.  How  long  under  ordinary  conditions  would  that  ice 
last?  1  appreciate  that  it  depends  on  climate  and  season  and  so  forth 
somewhat,  but  how  long  would  it  reasonably  be  expected  to  last? 

Mr.  Ferguson.  I  would  not  know  how  to  answer  your  question  with 
respect  to  how  long  it  would  last,  but  may  better  answer  it  by  saying 
that  we  were  able  to  obtain  this  service  prior  to  the  exclusive  contract, 
under  the  railroad  system  of  handling  the  business,  at  a  charge  varying 
from  $5  to  11^15  a  car,  according  to  the  weather  and  to  the  constant 
movement  of  the  car. 

Mr.  Stevens.  What  was  it  afterwards? 

Mr.  Ferguson.  Forty-five  dollars. 

Mr.  Stevens.  A  uniform  price? 

Mr.  Ferguson.  A  uniform  price. 

Mr.  Stevens.  For  the  same  kind  of  service? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Stevens.  Was  the  service,  before  the  exclusive  contract, 
satisfactory  ? 

Mr.  Ferguson.  As  good  in  every  respect. 

Mr.  Stevens.  You  were  getting  fruit  through  in  as  good  condition? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Stevens.  Did  j^ou  get  the  facilities  that  you  wanted? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Stevens.  The  cars  arrived? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Stevens.  Were  the  facilities  changed  in  any  way  afterwards — 
after  the  exclusive  contract  was  made  i 

Mr.  Fer(;uson.  In  some  respects;  yes,  sir.  After  the  exclusive 
contracts  were  made  the  facilities  were  almost  entirely  the  Armour 
cars.     I  believe  in  some  instances  when  Armour  cars  were  not  avail- 
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able  for  some  markets  other  cars  were  used,  but  then  the  Armour 
charge  obtained  just  the  same.  Prior  to  the  contracts  we  fre<}uently 
received  our  shipments  in  an  Armour  car,  but  the  Armour  price  wa&$ 
not  demanded.    The  regular  railroad  charge  was  all  that  was  asked. 

Mr.  Kyan.  Does  it  make  any  difference  about  the  distance?  la  the 
$4:5  charge  for  any  distance  the  car  travels? 

Mr.  I^BGUSON*  No,  sir;  there  are  different  charges  to  different 
markets.  I  will  reach  that  a  little  bit  later.  In  some  instances  the 
refrigerator  charges  exceed  by  quite  a  little  the  railroad  charge  itself. 

Mr.  Sherman.  The  stipulation  of  tliat  contract  is  for  the  paymeot  of 
$2  a  ton  for  ice.     Is  that  a  reasonable  charge  for  the  icing? 

Mr.  Ferguson.  The  maximum  price  is  ^  a  ton.  That  would  indi- 
cate that  the  railroad  companies  felt  perfectly  safe  in  engaging  to  do 
that  work  on  that  basis,  and  no  doubt  woula  make  a  profit  on  it.  I 
think  it  has  been  disclosed  at  some  of  the  car-line  hearings  that  at  cer- 
tain points  there  were  contracts  as  low  as  $1.37  a  ton.  Indeed,  until 
very  recently,  and  although  I  am  not  in  a  position  to  vouch  for  the 
truth  of  it,  yet  the  source  of  nay  information  leads  me  to  believe  that 
it  is  correct,  I  am  told  that  at  Duluth  the  contract  price  was  75  cents 
a  ton  whenever  it  was  required  to  ice  a  car  there.  The  icing  is  not 
always  done  by  the  Armour  Car  Line  Company.  It  may  be  done  b^" 
local  icing  companies,  with  which  companies  they  make  contracts  the 
same  as  railroad  companies  do. 

With  respect  to  providing  ice,  I  would  state  that  it  is  done  in  most 
instances  for  the  car-line  people  by  the  same  companies  or  persons 
that  perform  these  services  for  the  railway  companies.  Particularly 
is  this  true  in  territory  not  covered  by  exclusive  contracts.  While 
cars  may  originate  in  the  exclusive  contract  territory  and  pass  out  of 
that  territory  after  a  few  miles  travel,  the  bu3'er  is  compelled  to  pay 
car-line  charges  for  the  services  performed  by  the  connecting  railway 
carriers. 

As  to  the  statement  that  ice  in  certain  localities  costs  $6  to  $7  per 
ton,  I  will  state  that  I  have  in  my  possession  expense  bills  rendered 
for  ice  at  points  in  the  desert  country  where  ice  is  doubtless  as  diffi- 
cult to  obtain  as  in  any  other  place  in  the  United  States  at  $2.50  per 
ton  delivered  in  the  bunkers. 

With  respect  to  the  Michigan  growers  who  testified  at  the  June  car- 
line  hearing  in  Chicago  that  the  Armour  car-line  service  had  enhanced 
the  value  of  their  land  and  products,  I  would  say  that  their  conclu- 
sions, according  to  their  own  testimony,  were  based  upon  their  state- 
ment that  they  were  located  at  noncompetitive  points,  and  the  railway 
company  did  not  furnish  th(»m  sufficient  cars  m  which  to  ship  their 
products,  and  for  that  reason  an  Armour  car  under  any  terms  and 
conditions  was  better  than  no  car  at  all. 

But  if  this  be  admitted  as  a  reason  for  maintaining  the  private  car- 
line  system,  it  must  also  be  admitted  that  it  is  not  a  carrier's  duty  to 
furnish  cars,  and  I  do  not  believe  anyone  is  desirous  of  releasing  the 
carriers  from  that  duty. 

Car-line  companies  state  that  they  pay  out  large  sums  of  money  on 
account  of  loss  and  damage  claims.  If  this  be  true,  their  records  are 
the  best  evidence.  Why  not  require  a  detailed  statement  and  ascer- 
tain to  whom  they  are  paying  these  claims.  It  may  be  interesting  to 
know.  Certainly  the  shippers  do  not  make  their  loss  and  damage 
claims  directly  to  the  car  line  companies.     They  file  them  with  the 
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railroad  company,  and  Traffic  Manager  Patriarch  testifies  that  he  could 
not  remember  paying  any  claims  on  this  traffic,  nor  did  he  know  of 
any  pending  adjustment. 

It  IS  claimed  carriers  can  not  afford  to  own  refrigerator  cai*s.  The 
net  earnings  of  all  these  fruit-carrying  roads  will  not  support  such  a 
statement.  Further,  the  mileage  of  three-fourths  cent  per  mile, 
according  to  the  Seventeenth  Annual  Report  of  the  Interstate  Com- 
merce Commission,  reproduces  the  car  in  three  years'  time.  Any 
solvent  carrier  may  float  a  loan  at  3  or  4  per  cent  and  provide  a  fund 
with  which  to  build  cars,  thereby  saving  such  carrier  the  difference 
between  the  small  amount  of  interest  they  would  pay  as  compared 
with  the  excessive  mileage  charges  they  are  paying  car-line  companies. 

Further,  the  excessive  freight  rate  charged  and  collected  on  com- 
modities transported  under  ref  rigei-ation  over  commodities  transported 
in  box  or  ventilated  cars  is  sufficient  to  soon  pay  the  entire  cost  of 
the  car. 

I  maintain  that  the  refrigerator  business  is  the  most  profitable  part 
of  the  carrier's  business,  and  they  can  well  afford  to  own  the  cai*s. 

Mr.  Sherman.  How  much  is  the  average  cost  of  a  car? 

Mr.  Ferguson.  The  testimony  is  that  it  is  about  $1,000. 

Mr.  Sherman.  And  your  statement  is  that  very  soon  the  profits 
would  pay  for  the  car.     What  do  you  mean  by  '*  very  soon  ? " 

Mr.  Ferguson.  1  mean  that  the  commodities  transported  ordinarily 
in  a  refrigerator  car  are  transported  at  so  much  higher  i-ates  of  freight 
than  charged  for  the  commoaities  transported  in  a  box  car  that  the 
diffei-ence  in  the  earning  of  the  two  cars  would  soon  pay  the  cost  of 
the  car. 

Mr.  Sherman.  I  understand  that;  but  what  do  you  mean  by  "  soon  ? " 

Mr.  Ferguson.  1  will  reach  that  by  illustration,  which  I  have  here. 

For  example,  take  a  comparative  rate,  California  to  Duluth,  fruit 
under  refrigeration,  railroacf  rate  $1.25  per  hundredweight,  minimum 
26,000  pounds.  Refrigeration  charge  in  addition  to  this  from  $75  to 
$107.50  per  car.  Rate  on  onions  and  potatoes,  which  is  still  higher 
than  on  grain  and  other  commodities,  75  cents  per  hundredweight. 
Difference,  50  cents  per  hundredweight,  a  total  difference  on  26,000 
pounds  of  $130  per  car.  This  excess  revenue  would  be  still  further 
mcreased  with  refrigerator  charges  added,  but  we  will  leave  refrigera- 
tor charges  to  cover  any  or  all  costs  of  extra  or  special  service  that  the 
carrier  mav  claim  is  given,  leaving  the  netdiflerence  not  less  than  $130 

Eer  car.  Cars  should  easily  make  the  round  trip  from  California  to 
duluth  or  any  like  distance  in  thirty  days,  or  make  twelve  trips  per 
year.  But  make  li}:>eral  allowances,  and  estimate  eight  trips  per  3^ear, 
and  you  have  a  total  net  excess  earning  of  $1,040  per  3'ear  on  each  car. 

Mr.  Stevens.  There  are  two  factors  in  that  that  I  would  like  to 
know  about.  First,  does  the  car  make  the  round  trip  loaded  both 
ways? 

Mr.  Ferguson.  Unless,  as  I  understand  it,  the  car-line  companies* 
insist  on  the  prompt  return  of  their  car.     It  must  be  borne  in  mind 
that  their  mileage  is  the  same  whether  the  car  is  loaded  or  empt}'. 

Mr.  Stevens.  That  is,  the  car-line  companies? 

Mr.  Ferguson.  Yes,  sir.  The  car-line  companies;  and  when  a  car 
load  of  freight  is  shipped  from  California  to  New  York  under  refrigera- 
tion, the  same  car  may  not  be  in  demand  for  a  car  of  refrigerated  pro- 
ducts back  to  California,  but  it  may  carry  almost  any  other  products. 
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Mr.  Stevens.  But  so  far  as  the  car  company  is  concerned,  it  get 
this  compensation  anyway  ? 

Mr.  Ferguson.  But  if  a  car  was  delayed  to  be  loaded  with  other 
products,  it  would  reduce  the  avemjife  earnings  of  the  car-line  com- 
panies.    Hence  it  is  claimed  cars  generall}^  return  empty  by  fast  trains. 

Mr.  Stevens.  Your  computation  was  also  based  on  the  supposition 
that  the  car  would  be  u^ed  all  the  time? 

Mr.  Ferguson.  I  think  not.  Their  schedule  time  from  California 
to  Duluth  is  nine  days.  I  have  based  my  proposition  on  only  eight 
trips  per  year,  but  if  you  wish  you  may  still  reduce  that. 

Mr.  Sherman.  Your  calculation  is  upon  the  basis  of  this  car  being 
loaded  in  both  directions,  both  from  California  and  back,  is  it  not? 

Mr.  Ferguson.  No,  sir;  in  only  one  direction. 

Mr.  Sherman.  Your  figures  are  on  the  basis  of  its  being  loaded  one 
way  only? 

Mr.  Ferguson.  One  way  only. 

Mr.  Sherman.  Yes. 

Mr.  Ferguson.  One  way  only. 

From  Chicago  to  Duluth  the  rate  on  fruit  under  refrigeration  is  44 
cents  per  hundredweight.  On  vegetables  (not  green)  shipped  in  ven- 
tilatea  or  box  cars  it  is  22  cents  per  hundredweight,  refrigeration  extra. 
Excess  railroad  rate  on  fruit  over  vegetables  100  per  cent  or  22  cents 
per  hundredweight,  based  on  24,000  pounds,  would  yield  excess  earn- 
ings on  a  car  of  fruit  of  $52.80  as  against  a  car  of  vegetables.  A  car 
will  make  the  round  trip,  Chicago  to  Duluth,  each  week,  the  running 
schedule  each  way  being  thirty-six  hours.  But  allow  liberally,  if  you 
will,  for  delavs  and  all  sort*?  of  things  that  the  car  lines  will  tell  you 
about,  and  allow  that  a  car  makes  the  trip  in  two  weeks  time,  making 
26  trips  per  year,  the  excess  revenue  is  easily  c^ilculated,  and  amounts 
to  $1,362.80  per  year. 

In  the  interest  of  brevit}',  I  will  make  only  these  two  comparisons. 
They  are  fair  examples,  and  sufficient,  in  my  judgment,  to  direct  atten- 
tion to  the  proper  channels  for  investigation,  believing  that  all  that  is 
necessary  to  establish  our  case  is  that  the  facts  be  known. 

Grain  rates,  Duluth  to  Chicago,  are  still  much  lower  than  the  vege- 
table rates.  Therefore,  in  view  of  the  onerous  burden  that  the  fruit 
shipments  are  bearing,  I  submit  that  fruit  has  paid  well  the  pric«  of 
commercial  freedom  and  should  be  freed  from  this  system  that  is 
throttling  the  industry. 

It  is  erroneouslv  claimed  that  it  is  no  part  of  a  carrier's  dutv  to  fur- 
nisji  refrigerator  cars  or  refrigeration.  If  that  should  be  the  case,  by 
what  right  of  law  do  they  assume  the  authority  to  farm  out  that  duty 
under  exclusive  contract  to  some  favored  c>ar-line  shipper,  therebv 
preventing  an  independent  shipper  frpm  pix)viding  nimself  witli 
refrigerator  cars  on  such  better  terms  as  may  be  obtained,  and  by  these 
contracts  bringing  the  independent  dealer  under  the  complete  domina- 
tion of  his  powerful  merchant  car-line  competitor? 

If  it  is  not  the  carrier's  duty  to  furnish  this  service,  it  is  clearly  not 
their  lawful  right  to  provide  tor  it  by  exclusive  contract. 

These  same  carriers  have  engaged  in  the  perishable  traffic,  and  that 
traffic  has  now  become  enormous.  Vast  industry  is  dependent  upon 
the  use  of  the  refrigerator  car,  which  car  has  become  as  much  a  net'es- 
sary  instrumentality  of  carriage  as  any  other  car.  It  is  thei^fore  the 
carriers'  common-law  dutv  to  furnish  it. 
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The  general  freight  agent  of  the  Michigan  Central  Railway  testified 
before  the  Interstate  Commerce  Commission  (June  car-line  hearing) 
that  his  company  was  operating  under  an  Armour  exclusive  contmct. 
Yet,  prior  to  that  hearing,  the  traffic  manager  of  the  Michigan  Central 
Railway  Company  wrote  to  the  Hon.  J.  D.  Yeomans,  Commissioner, 
as  follows: 

Replying  to  your  communication  of  the  14th  instant,  in  the  matter  of  informal 
complaint  from  the  Knudsen-Ferguson  Fniit  Company,  of  Duluth,  Minn.  I  find  that 
the  car  rental  of  $45  per  car  (which  I  understand  included  refrigeration  as  well) 

I  wonder  if  he  didn't  know  it. 
Mr.  Stevens.  It  did  not  do  it? 

Mr.  Ferguson.  Yes,  sir;  it  did.  But  he  knew  all  about  it  and  did 
not  have  to  inquire.     [Reading:] 

I  find  that  the  car  rental  of  $45  per  car  (which  I  understand  included  refrigeration 
as  w^ell)  on  the  two  cars  named  was  charged  as  stated;  not  by  this  company,  how- 
ever, but  by  the  Armour  Refrigerator  Car  Line,  who  arranged  with  the  shipper  for 
the  use  of  the  cars. 

The  amount  charged,  I  believe,  is  in  accordance  with  the  schedule  published  and 
filed  by  the  Armour  Car  Line. 

B.  B.  Mitchell,  Traffic  Manager. 

We  Were  the  purchasers  of  these  ^oods  f .  o.  b.  Michigan.  We 
entered  into  no  arrangements  for  the  Armour  Car  Line  or  any  body 
else  to  furnish  these  cars,  neither  did  we  authorize  an3^body  else  to  rep- 
resent us  in  that  capacity,  neither  did  we  know  that  any  negotiations 
of  any  sort  had  even  been  talked  of  or  submitted  to  the  association 
loading  and  shipping  these  goods  for  us.  There  is  a  half  tanking 
.  arrangement  that  vsome  of  them  have  signed  under  methods  that  may 
be  termed  coercive  that  1  have  referred  to  in  my  testimony  before  the 
Senate  committee,  so  I  think  it  will  be  unnecessary  to  go  into  the 
details  of  that  contract  here. 

Yet  at  the  same  time  the  Michigan  Central  was  operating  under  an 
Armour  exi^lusive  contract,  and  the  shipper  had  no  option  in  the  mat- 
ter, and  Mr.  Mitchell  knew  it. 

•  Traffic  Manager  Patriarch  testified  (same  hearing)  that  his  company 
could  not  safely  undertake  to  handle  the  fruit  busmess  originating  at 
points  on  their  line  and  consigned  to  points  beyond  their  terminals 
with  less  than  2,500  to  8,000  refrigemtor  cars,  all  available  at  the  open- 
ing of  the  season.  Yet  later  it  is  shown  b}^  his  own  testimony  that  the 
previous  year  only  1,()32  cars  were  moved  under  refrigeration  to  points 
beyond  Pere  Marquette  terminals.  The  wildest  sort  of  an  estimate 
could  not  have  made  him  sincerely  believe  that  he  wanted  2,500  or 
3,000  cars  in  order  to  transport  1,632  carloads,  that  being  the  total 
number  of  carloads  transported  during  the  entire  season  under  refrig- 
eration. 

In  1901,  in  which  year  shipments  to  points  be3^ond  their  terminals 
reiiched  the  maximum,  onh'  1,937  cars  were  shipped.  Allowing  that 
cars  will  consume  an  average  of  thirty  days  in  making  the  round  trip 
to  Atlantic  coast  points,  and  to  nearby  points  a  trip  a  week,  the  aver- 
age time  consumed  by  a  car  in  making  the  round  trip  ma}'  be  fairly 
estimated  at  two  weeks.  Now,  allow  that  1,000  of  these  1,632  cars 
were  shipped  in  six  weeks'  time,  it  could  ))e  safely  figured  that  everv 
available  car  would  average  two  trips  during  the  six  weeks.  On  this 
extravagantly  liberal  basis  500  refrigerator  cars  would  meet  all  require- 
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ments,  and  of  this  number  it  may  be  safely  concluded  that  one-half  or 
more  would  be  gladl}^  furnishc^d  by  connecting  Unas  that  are  anxious 
not  only  to  get  the  haul,  but  also  to  keep  their  surplus  cars  in  use, 
earning  mileage. 

Mr.  Stevens.  Do  connecting  lines  furnish  refrigerator  cars  in  any 
number? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Slevens.  Of  your  own  knowledge? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Stevens.  Could  you  get  a  road  like  the  Chicago,  Milwaukee 
and  St.  Paul  to  make  arrangements  to  have  them  use  some  of  their 
cars  in  connection  with  the  Michigan  Central  or  any  other  road  J 

Mr.  Ferguson.  It  was  not  necessary  to  go  to  them.  The  practice 
has  been  all  through  the  history  of  the  fruit  business  that  the  railroad 
companies  keep  advised  when  these  commodities  are  i*eadv  to  move, 
and  those  that  have  surplus  refrigerator  cars  authorize  their  traflSc 
departments  to  put  their  cai*s  in  that  territory. 

Mr.  Stevens.  That  is,  the  connecting  lines  like  the  Chicago,  Mil 
waukee  and  St.  Paul  ? 

Mr.  Ferguson.  Yes,  sir;  and  they  do  concentrate  at  the  terminal^ 
of  the  initial  roads  their  cars  in  large  numbers;  first,  so  that  the  car> 
may  be  earning  mileage,  and,  second,  so  that  they  may  be  able  to  get 
some  of  the  business  over  their  own  lines. 

1  know  this  to  be  true  of  my  own  knowledge  of  the  Chicago,  Mil- 
waukee and  St.  Paul,  the  Chicago,  St.  Paul  and  Omaha,  the  Wisconsin 
Central,  and  Northern  Patnfic  railways,  all  of  which  carriers  oflfereti 
refrigerator  cars  to  serve  northwestern  shippers  from  Michigan  terri- 
U>r}\  but  Michigan  roads  would  not  accept  these  cars.  I  am  also  told  this  ■ 
is  true  with  respect  to  many  other  roads,  particularly  the  Santa  Fe 
Railway,  who  own  and  operate  a  large  refrigerator  sj'stem,  but  find  it 
impossible  to  use  their  cars  at  most  fruit-shipping  points  because  the 
Armour  system  is  in  ahead  of  them  with  their  exclusive  contracts. 
It  may  therefore  be  safely  concluded  that  if  the  Pere  Marquette  Rail- 
way were  required  to  own  250  additional  refrigerator  cars,  they  would 
be  equipped  to  meet  all  requirements,  and  because  of  the  onerous  trans- ' 
portation  charges  this  traffic  is  bearing  the  Pere  Marquette  could  well 
afford  to  provide  these  care. 

With  respect  to  the  demand  for  refrigerator  cars  being  limited  to  a 
few  weeks  or  a  few  months,  as  was  testified,  Traffic  Manager  Patriarch 
admitted  that  about  15,0(K)  cai'S  of  potatoes  annually  were  shipped 
from  points  on  his  company's  line  and  that  75  per  cent  of  such  ship- 
ments demanded  a  refrigerator  car  if  it  were  to  be  had,  but  that  his 
company  would  not  undertake  to  furnish  them,  and  the  shipper  had 
the  privilege  of  buying  lumber  and  lining  box  cars,  at  his  own  expense, 
to  be  used  for  potatoes.  Further  testimony  developed  that  agents 
were  instructed  to  say  to  shippers,  ^'We  will  get  you  an  Armour 
refrigerator  car  if  you  want  to  pay  us  $10."  This,  of  course,  without 
the  use  of  ice  or  any  of  the  fancy  icing  service,  and  notwithstanding 
that  the  testimony  of  one  of  the  car-line  representatives  was  that  they 
did  not  collect  car  rental  from  both  shipper  and  carrier  and  that  the 
mileage  of  three-quarters  of  a  cent  per  mile  yielded  a  very  satisfactory 
return. 

Traffic  Manager  Patriarch  testified  that  their  company's  only  reason 
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for  entering  into  these  contracts  was  to  provide  the  cars  in  the  cheap- 
est manner  possible. 

Mr.  Adamson.  That  gives  that  $10  to  the  car  line  or  the  agent  of  the 
railroad'^ 

Mr.  Ferguson.  I  have  never  been  able  to  trace  it.  The  testimony 
is  that  the  agents  have  instructions  to  say  to  the  shipper,  ''  We  will 
give  you  a  car  if  you  pay  us  $10." 

Mr.  Adamson.  And  then  in  addition  to  that  $10  you  have  to  pay 
the  i*ailroad  company  and  the  car  line  both? 

Mr.  Ferguson.  Not  for  potato  shipments. 

Car-line  service  in  other  respects  was  in  no  wise  superior  or  different 
to  that  which  the  railway  company  had  previously  been  giving  except 
that  it.  provided  a  more  adequate  supply  of  cars.  That  may  be  veri- 
fied by  going  over  the  testimony  of  the  June  car-line  hearings. 

This  was  with  respect  to  the  refrigerators.  That  testimony  was  to 
the  effect  that  the  car-line  service  was  in  no  way  different,  or  the  serv- 
ice rendered  by  the  Armour  car-line  system  was  in  no  respect  different, 
from  the  service  on  the  Pere  Marquette,  and  differed  in  no  respect 
except  that  it  furnished  a  more  adequate  supply  of  cars. 

Mr.  Sherman.  Would  it  not  be  profitable  for  the  fruit  growers  to 
own  some  of  those  cars? 

Mr.  Ferguson.  They  can  not    The  railroads  would  not  handle  them. 

Mr.  Sherman.  Do  you  mean  that  the  Pere  Marquette  would  not 
handle  those  cars  belonging  to  the  fruit  growers,  or 

Mr.  Ferguson.  No,  sir;  never. 

Mr.  Adamson.  Not  under  this  contract. 

Mr.  Ferguson.  Not  under  this  contract. 

Mr.  Adamson.  Suppose  that  we  conclude  to  vitalize  the  Interstate 
Commerce  Commission  by  clothing  it  with  power  to  make  orders 
affecting  rates;  would  it  not  settle  all  these  matters  by  making  all  of 
these  car  lines  amenable  to  the  interstate -commerce  law? 

Mr.  Ferguson.  I  think  not,  because  it  would  be  putting  two  com- 
mon carriers  upon  the  highways. 

Mr.  Adamson.  If  both  of  them  confess  that  the  business  can  not 
be  done  without  their  coopemtion,  both  ought  to  be  amenable  to  the 
law,  ought  they  not? 

Mr.  Ferguson.  It  is  not  so  confessed,  as  a  general  proposition.  It 
is  asserted  to  be  so  by  the  lines  under  contract,  but  otner  lines  do  not 
take  that  position. 

Mr.  ouERMAN.  You  said  a  moment  ago  that  if  the  fruit  growers 
secured  private  cars  the  railroads  would  not  handle  them.  You  mean 
because  of  their  exclusive  contract  with  the  Armour  people? 

Mr.  Ferguson.  There  may  also  be  other  reasons.  The  railroad 
companies  have  cars  of  their  own,  and  they  much  prefer  to  keep  their 
own  cars  in  motion.  It  would  be  entirely  optional  with  them  whether 
they  did  or  not,  and  where  the  exclusive  contracts  obtain  they  will  not 
handle  any  other  car,  except  it  be  an  Armour  car,  unless  that  car  is 
handled  under  the  Armour  arrangements  and  for  the  benefit  of  the 
Armour  car-line  system. 

Mr.  Adamson.  My  question  as  to  the  fruit-growers'  association  was 
meant  to  refer  to  the  railroads  which  profess  that  the}'^  could  not 
furnish  cars. 

Mr.  Ferguson.  I  catch  your  idea;  but  I  think  there  is  great  danger 
in  that,  Mr.  Congressman,  in  departing  from  the  past  way  of  doing 
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business  and  from  the  holding  of  the  railroad  company  responsible  for 
furnishing  the  instrumentalities  of  carriage. 

Mr.  Adamson.  In  the  southeastern  country,  5^ou  know,  in  Georgia 
and  Alabama,  the  fruit  industry  is  not  developed  to  any  large  extent 
and  there  are  not  large  quantities,  and  the  railroads  there  cmim  that 
they  are  forced  to  make  these  contracts  with  the  Armour  company 
because  they  can  not  affoi*d  to  furnish  the  cars  themselves  for  the  small 
quantity  of  fruit  moving  in  six  weeks  and  they  can  not  otherwise  secure 
tne  cars.    What  about  tnat? 

Mr.  Ferguson.  They  claim  a  great  many  things  that  are  not  true, 
and  I  think  that  is  one  of  them. 

Mr.  Adamson.  You  think  that  they  could  get  them'^ 

Mr.  Ferguson.  They  can  well  afford  to  own  the  cars,  and  I  think 
the  cars  would  produce  a  good  revenue 

Mr.'  Stevens.  Do  you  tnink  that  the  connecting  carriers  would  fur- 
nish them'i 

Mr.  Ferguson  (continuing).  But  if  3'ou  continue  this  holding  sys- 
tem until  it  becomes  so  large  that  there  are  hut  a  few  outside  lines 
then  the  outside  lines  will  he  entirely  at  the  mercy  of  the  car  line  com- 
panies, and  if  they  did  own  cars  of  their  own  there  would  \>e  no  hope 
of  their  owning  an3'thing  on  other  lines,  because  the  holding  company 
would  always  be  in  ahead  of  them  there. 

Mr.  Adamson.  I  know  that  the  fruit  industry  is  greatly  retarded 
and  discouraged  on  account  of  the  diflBculty  of  getting  transportation. 

Mr.  Ferguson.  I  know  that. 

Mr.  Adamson.  And  there  would  be  thousands  and  thousands  of 
acres  of  orchards  in  my  country  if  there  wjis  the  transportation. 

Mr.  Ferguson.  And  that  situation  is  being  more  and  more  aggra- 
vated year  after  year,  because  you  let  the  companies  take  the  position 
that  it  is  not  their  duty  to  furnish  refrigerator  cars,  and  if  we  con- 
tinue along  that  line  it  will  not  l>e  but  a  few  years  until  they  neglect 
entirely  to  look  after  the  fruit  industry,  and  it  will  be  absolutely  and 
entirely  in  the  hands  of  the  holding  companies. 

Mr.  Mann.  You  have  referred  to  the  amount  of  profit  that  the  i*ail- 
road  companies  could  make  out  of  a  car.  Take  the  Georgia  pejich 
season,  which  I  presume  does  not  la^^t  very  long.  Could  those  south- 
ern roads  afford  to  build  refrigerator  cars  for  that  short  season,  and 
if  they  could  not  for  that  short  season,  could  they  keep  those  cars 
occupied  in  some  other  way  during  the  balance  of  the  yearly 

Mr.  Ferguson.  In  reply  to  that.  Congressman,  1  would  say  that  I 
am  not  a  dealer  in  Georgia  peaches  to  any  extent  at  all. 

Mr.  Mann.  Well,  take  the  Michigan  peaches,  then? 

Mr.  Ferguson  (continuing).  But  1  think  that  it  may  be  safely  con- 
cluded that  if  each  carrier  was  rec^uired  to  own  a  reasonable  numln^r 
of  refrigerator  cars,  sufficient  to  reasonably  protect  the  commerce 
originating  along  their  several  lines,  the  intercuange  of  traffic  would 
take  aire  of  itself  entirely,  just  the  same  as  it  does  with  respect  to  box 
cars  or  any  other  instrumentalit}^  of  carriage,  and  the  Georgia  roads 
or  the  southern  roads  would  not  be  refiuired,  nor  it  would  not  be  nec- 
essary for  them,  to  own  cars  equal  in  number  to  the  carloads  of  fruit 
originating  on  their  lines.  Connecting  lines,  knowing  when  that  crop 
was  ready  to  move,  would,  the  same  as  they  do  in  the  Michigan  case  or 
in  anv  other  place  where  free  competition  exists,  send  their  surplus 
cars  there. 
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Mr.  ADAM80N.  The  point  is,  are  the  fruit  refrigerator  cars  confined 
to  the  fruit  business,  and  are  the}'^  uselcjss  for  other  business,  or  can 
they  be  used  all  the  year  around,  a  part  of  the  time  to  haul  something 
else? 

Mr.  Ferguson.  They  are  used  all  the  year  around,  and  I  think  care- 
ful inquiry  will  fail  to  locate  any  of  them  rusting  on  the  sidetracks. 
They  are  used  for  other  business. 

Mr.  Mann.  The  fruit  business,  running  on  latitudinal  lines,  stai'ts 
now  in  Florida  with  strawberries  and  winds  up  in  Michigan  or  farther 
north.  Could  the  Pere  Marquette  line  conveniently  use  special  cars 
that  start  in  Florida  at  this  season  of  the  ycar^  Would  there  be  any 
arrangement  between  the  railroads  by  which  they  would  get  those  cars? 

Mr.  Ferguson.  The  impelling  motive  would  be  business  for  the 
carrier,  just  the  same  as  the  impelling  motive  takes  (^re  of  all  other 
lines  of  business,  and  the  connectmg  carriers  best  located  and  situated 
to  reach  that  territory,  you  may  depend  upon  it,  would  reach  it  if  all 
i*ailroads  were  required  to  own  their  fair  quota  of  refrigerator  cars. 

Mr.  Mann.  There  is  practically  no  connection  between  the  roads 
running  from  Georgia  and  Florida  along  the  Atlantic  coast  line  and 
the  roads  from  the  Michigan  peach  district  running  northwest. 

Mr.  Ferguson.  Then,  I  would  say  that  it  is  absolutely  necessjiry  for 
all  common  carriers,  whether  they  be  in  Florida  or  Georgia  or  any 
other  State,  to  be  told  that  if  we  give  them  sovereign  rights  and 
industry  springs  up  along  these  highways  that  is  dependent  upon  the 
use  of  any  special  type  of  equipment,  and  they  encourage  that  indus- 
try and  hold  themselves  out  as  carriers  of  the  products  of  that  industry, 
we  will  look  to  them  to  protect  that  industry. 

Mr.  Stevens.  Would  it  not  cost  more? 

Mr.  Ferguson.  I  do  not  think  so.  1  amgoin^  to  answer  that  ques- 
tion a  little  more  in  detail  for  the  Senate  committee,  and  I  will  sub- 
mit the  same  answer  to  this  committee  later  on.  But  even  if  it  does 
cost  more,  is  that  a  sufiicient  reason  why  a  holding  company  should  be 
created  and  a  monopoly  should  be  created  for  the  United  States?  If 
we  proceed  upon  that  theory,  we  may  just  as  well  proceed  upon  the 
theory  that  all  business  should  be  centralized  and  put  under  one  man- 
agement. 

Mr.  Stevens.  That  was  not  my  theory.  My  theory  was  that  that 
additional  cost  might  discourage  production  if  the  products  could  not 
find  a. profitable  market. 

Mr.  Ferguson.  Answering  further,  then,  I  will  say  that  there  have 
l>een  no  limitations  with  respect  to  cost  of  carriage  under  the  present 
system.  It  has  been  as  high  as  the  moon  whenever  it  has  ])een  possi- 
ble to  reach  it,  and  a  careful  examination  of  the  tariffs  will  disclose 
that  distance  of  service  has  not  l)een  taken  into  consideration  with 
respect  to  making  the  tariffs.  You  create  a  monopoly  and  I  will  guar- 
antee that  monopoly  will  never  operate  in  the  interest  of  the  public; 
it  will  be  in  the  interest  of  higher  prices. 

Mr.  Stevens.  Then  you  maintain  that  even  if  it  costs  more  for  a 
railroad  to  own  and  operate  one  of  these  cars  that  the  difference  in  the 
cost  of  refrigeration  and  matters  like  that  would  be  less,  so  that  the 
total  cost  to  the  producer  and  consumer  would  not  be  materially 
changed;  that  is  your  position? 

Mr.  Ferguson.  1  think  that  if  the  railroads  owned  and  operated 
their  cars,  even  though  it  might  require  a  few  more  cars,  the  cost  of 
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transportation  would  be  much  less  to-day;  much  less  to  the  fruit- 
growers, and  the}^  would  have  less  to  complain  of  than  they  have 
to-day.    - 

Mr.  Mann.  You  think,  as  1  understand,  that  the  railroad  company 
is  obliffed  to  furnish  cars  wherever  a  man  itiises  fruit  and  wishes  to 
ship  it « 

Mr.  Ferguson.  If  a  railroad  company  has  once  engaged  in  that 
business. 

Mr.  Mann.  That  would  also  cover  shipping  by  express? 

Mr.  Ferguson.  Express  companies  are  not  common  carriei*s,  or 
rather  are  not  amenable  to  the  act  to  regulate  commerce,  as  I  under- 
stand it.     I  wish  thev  were. 

Mr.  Mann.  I  think  myself  that  is  right;  but  if  it  is  the  duty  of  tiie 
railroad  company  to  furnish  ample  accommodations  to  ship  by  freight 
then  there  woula  be  no  occasion  for  shipping  any  fruit  by  express, 
would  there? 

Mr.  Ferguson.  Not  unless  it  be  so  desired  by  reason  of  quicker 
time.     They  make  a  little  quicker  time. 

Mr.  Mann.  These  fast  freight  trains  practically  make  express  time, 
do  they  not? 

Mr.  Ferguson.  They  do  not;  nowhere  near  it. 

Mr.  Mann.  Out  on  the  road  1  used  to  live  on  they  made  faster  time 
than  the  express  trains. 

Mr.  Ferguson.  That  has  not  been  my  experience  as  a  dealer. 

Therefore  according  to  this  testimony  it  must  be  conceded  that  the 
contract  was  entirely  in  the  interest  of  the  carrier.  Similar  testimony 
was  given  by  other  competent  witnesses.  Yet  in  the  face  of  this  tes- 
timony it  will  be  strongly  urged  upon  you  gentlemen  that  the  superior 
"'scientific"  car-line  sei*vice  is  better  for  the  people,  and  therefore 
Congress  should  pix)tect  the  shipping  public  by  compelling  the  public 
to  use  this  service,  thereby  bringing  them  under  the  legal  domination 
of  the  infamous  (though,  as  they  would  have  you  believe,  munificent) 
car-line  system. 

With  respect  to  the  private  car-line  system  being  economical  for  the 
carrier,  1  claim  their  own  showing  conclusively  demonstrates  the  con- 
trary to  be  true,  and  that  the  excessive  mileage  they  are  paying 
exceeds  by  considerable  the  amount  that  would  pay  interest  on  a  suffi- 
cient principal  to  own  these  cars. 

Therefore^  one  should  look  askance  at  this  contention  and  direct  the 
mind  to  inquiring  as  to  the  probability  of  community  of  interest  being 
the  impelling  motive.  But  all  of  these  contentions,  to  my  mind,  ai-e 
absolutely  immaterial.     If  in  the  interests  of  the  carriers'  convenience 

Jou  are  ready  to  admit  of  ciir-line  piuctices  such  as  disclosed,  it  must 
e  upon  the  theory  that  it  is  fair  to  release  the  carriei's  from  their 
obligations  to  the  public  whenever  it  is  in  the  carriers'  interest  to  do 
so.  The  pi'actice  will  rapidly  spread,  and.  upon  the  same  thoorv  thev 
will  soon  be  seeking  a  release  from  their  obligation  to  the  public  of 
furnishing  box  cars  or  any  other  instrumentality  of  carriage;  and  I 
doubt  that  if  the  privilege  be  granted  with  respect  to  one  style  of 
equipment  that  its  application  could  be  denied  to  any  other  st^'^le  of 
equipment. 

If  it  be  economy  to  the  carrier,  the  public  certainly  derives  no  bene- 
fit, because  instantly  upon  the  execution  of  these  exclusive  contracti> 
refrigerator  charges  are  increased  from  300  to  500  per  cent. 
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Further,  with  respect  to  the  total  number  of  cars  required  for  all 
lines,  the  Armour  car  linens  representative  testified  before  the  Interstate 
Commerce  Commission  (June  hearing)  that  their  company  operated 
8,000  refrigerator  cars  in  the  fruit  business.  They  serve  with  these 
cars  not  only  the  Pere  Marquette  Railway  Company,  whose  traffic 
manager  testified  his  companv  would  need  2,500  to  8,000  cars  at  the 
opening  of  the  season,  but  the  Michigan  Central,  the  Grand  Rapids 
and  Indiana  Railway,  and  the  Grand  Trunk  Railway  in  Michigan,  each 
of  which  would  presumably  need  a  like  number.  In  addition  the; 
were  serving  the  Georgia  peach  territory  and  practically  all  of  the 
Southern  States,  besides  the  great  Southern  Pacific  system,  from  whose 
territory  there  is  a  constant  and  never-ceasing  flow  of  fruit  in  refrig- 
erator cars;  and  this  is  all  being  done  with  8,000  cars.  So  it  can  be 
seen  that  the  extravagant  statements  of  certain  carriers  with  respect  to 
the  large  number  of  cars  they  would  need  may  be  materially  pared 
down. 

If  each  road  was  required  to  own  a  sufficient  number  of  cars  to  rea- 
sonably protect  the  conmierce  originating  on  their  several  lines,  the 
natural  mterchange  of  traffic  would  take  care  of  itself,  and  though  a 
car  may  go  off  its  owner\s  line  it  would  be  all  the  time  earning  the 
regulation  mileage  charge  of  three-fourths  of  a  cent  per  mile,  and  there- 
fore no  hardship  to  the  owner. 

The  private  car  line  practices  for  a  long  time  were  confined  to  the 
California  roads,  where  the  demand  for  refrigerator  cars  is  the  rule 
the  year  through  and  not  the  exception.  Hence  none  of  the  arguments 
that  the  system  is  justified  because  of  the  limited  demand  for  refriger- 
ator cars  would  obtain  in  support  of  the  California  situation.  This 
statement  is  clearly  borne  out  by  the  action  taken  by  the  Santa  Fe  road 
in  building  and  equipping  their  own  refrigerator  cars. 

And  so  I  might  go  on  pointing  out  the  fallacies  of  all  such  conten- 
tions, but  to  my  mind  it  is  a  waste  of  time  and  I  should  not  have 
undertaken  to  have  done  so  to  any  extent  had  I  not  reason  to  believe 
that  all  of  these  contentions  have  and  will  be  offered  in  defense  of  the 
system. 

I  wish  to  sa3%  however,  in  this  connection  that  the  reasons  offered 
by  the  carriers  for  entering  into  these  contracts  are  varied  and  many. 
In  this  respect  I  call  specialattention  to  the  situation  as  it  obtains  with 
the  St.  Louis  and  San  Francisco  (or  Frisco)  Railwa}^  Company.  It 
will  be  observed  that  this  system  arbitrarily  takes  away  from  the  ship- 
per the  right  of  routeing,  all  of  which  is  finally  chargeable  to  the  pri- 
vate car. line  system.  It  will  also  be  observed  by  letters  in  my  file 
from  their  traffic  managers  that,  in  an  effort  to  ascertain  whether  or 
not  the  use  of  these  private  cars  would  be  forced  upon  us,  I  was  unable 
to  get  any  definite  information,  even  after  a  rather  spirited  corre- 
spondence extending  over  six  weeks'  time. 

First,  they  maintain  that  it  was  necessary  for  them  to  control  the 
routeing  of  the  cars  in  the  interest  of  the  growers.  Later  they  main- 
tained routeing  in  their  own  hands  was  necessary  in  order  to  enable 
them  to  obtain  refrigerator  cars  from  connecting  lines,  notwithstand- 
ing that  refrigerator  cars  were  provided  by  the  Armour  car  lines  and 
that  the  Frisco  would  not  accept  any  other  cars.  And  as  to  my  ques- 
tion with  respect  to  whether  or  not  they  would  compel  us  when  mak- 
ing shipments  to  use  private  car  line  cars  they  ignored  this  question 
altogether.    But  after  a  further  pressing  request  with  respect  to  tb^ 
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forced  use  of  these  cars  a  disingenuous  and  unsatisfactory  answer  was 
all  that  I  was  able  to  obtain. 

A9  a  final  result  I  was  able  to  obtain  over  the  signature  of  their  third 
vice-president  the  information  that  they  had  entered  into  a  contmet 
with  the  Armour  car  lines  to  furnish  cars,  but  no  answer  was  made  as 
to  whether  or  not  they  would  allow  shippers  to  use  any  other  car. 
But  the  rather  remarkable  disclosure  was  made  that  they  retained 
arbitrarily  in  their  own  hands  the  routeinjj  of  these  shipments  over 
connecting  lines  (which  experience  shows  is  done  without  respect  to 
the  service  rendered)  that  tney  may  discharge  their  obligations  to  con- 
necting lines  that  haul  or  assist  in  concentrating  the  Armour  cars  at 
Frisco  terminals. 

Mr.  Stevens.  Right  there,  does  that  make  any  difference  with  the 
service  that  is  received  by  the  shippers? 

Mr.  Ferguson.  It  makes  a  large  difference,  and  what  I  wish  to  par- 
ticularly direct  your  attention  to  is  that  there  is  a  further  burden  that 
the  shipper  must  bear,  because,  as  stated  by  the  third  vice-president 
of  the  road,  of  the  necessity  of  paying  the  connei*ting  lines  that  haul 
the  empty  Armour  cars  to  their  terminals.  So  that  whenever  these 
practices  obtain  there  are  all  sort^  of  discriminations  and  manipulations 
immediately  put  into  effect. 

It  will  be  necessary  only  to  direct  your  attention  to  the  secret  rout- 
ing agreement,  in  my  possession  and  now  offered  for  inspection,  to 
point  out  the  fallacy  of  all  these  statements,  as  it  will  be  noted  that 
traffic  is  divided  up  in  a  manner  such  as  to  disclose  the  fact  that  no 
thought  of  the  service  could  have  entered  into  the  arrangement,  and, 
further,  that  the  agreement  is  dated  April  23,  1903,  which  was  prior 
to  the  beginning  of  the  strawberry  movement  on  the  Frisco  system, 
and  therefore  at  that  time  the  Frisco  Railway  could  not  hav^e  known 
what  roads  would  perform  the  service  of  coneentrating  at  Kansas  City 
or  St.  Louis  the  Armour  cars,  as  these  cars  would  be  picked  up  all  over 
the  country  by  the  various  different  roads. 

This  secret  arrangement  is  clearly  in  the  interest  of  the  carriers  and 
the  car  lines,  and  in  their  interest  only.  These  and  similar  engage- 
ments, also  this  constant  double  dealing  with  the  public  will  be  found 
wherever  these  private  car  line  companies  operate.  The  convenient 
channel  is  provided  by  permitting  the  two  to  work  together  upon  the 
common  highways,  and  you  can  not  stop  or  prevent  similar  practices 
by  extending  the  jurisdiction  of  tlie  Interstate  Commerce  Commission 
to  these  car-line  companies  and  attempting  to  make  common  carriers 
out  of  them. 

Such  a  proposition  would  for  the  immediate  future  give  the  car-line 
companies  a  legal  standing  and  provide  a  convenient  channel  for  manip- 
ulation, and  place  a  screen  between  the  shipper  and  the  vicious  secret 
agreement,  from  which  he  would  have  no  protection,  and  the  Interstate 
Commerce  Commission  would  have  to  be  provided  with  a  sanction  to 
inquire  into  the  railway'  companies'  affairs  to  the  same  extent  that  a 
national  bank  examiner  inquires  into  the  affairs  of  a  banking  business, 
and  charged  with  the  duty  of  keeping  a  corps  of  expert  accountants 
constantly  examining  these  channels  in  order  to  protect  the  public 
against  such  vicious  arrangements,  and,  further,  the  Commission  held 
responsible  to  the  public  for  such  protection. 

On  the  contrary,  the  Commission's  duty  would  be  that  only  of  hear- 
ing complaints  from  any  shipper  or  shippers  who,  perchance,  after 
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years  of  fierce  struggle,  may  discover  that  he  or  they  are  being  com- 
mercially mui'dered  by  these  vicious  discriminations  as  well  as  the  ex- 
pense of  the  litigation. 

On  pages  64  and  104,  Official  Notes,  June  car-line  hearing,  will  be 
found  Traffic  Manager  Patriarch's  testimony  that  certain  points  on  their 
line  were  excepted  from  the  operations  of  these  exclusive  contracts 
during  the  year  1902,  particularly  Grand  Kapids,  Mich.,  because,  as 
stated,  the  Grand  Rapids  and  Indiana  and  Grand  Trunk  railways  were 
not  parties  to  the  secret  compact,  and  for  the  Pere  Marquette  or  Mich- 
igan Central  roads  to  force  tne  use  of  the  Armour  cars  upon  the  ship- 
pers at  this  point  would  result  in  throwing  all  of  the  business  to  the 
outside  lines. 

In  view  of  the  testimony  as  indicated  above,  is  it  not  clear  that  the 
iniquitous  private  car  lino  system  can  not  obtain  under  full  and  open 
competition,  and  that  there  is  no  merit  to  the  system  and  no  merit  to 
tiie  car  line's  contention  with  respect  to  superior  service,  and  that  the 
public  is  better  served  under  this  system  than  otherwise  ^  The  Grand 
Rapids  situation  clearly  demonstrates  that  the  public  use  the  system 
only  when  compelled  to  do  so. 

In  the  following  year,  1903,  the  Grand  Rapids  and  Indiana  and 
(ii-and  Trunk  were  won  over  and  taken  into  the  secret  compact.  Then 
and  there  ended  the  commercial  freedom  of  the  Grand  Rapids  fruit 
industry,  and  all  shippers  but  one  at  that  point  are  now  yielding  up 
tribute  to  the  system.  One  shipper  there,  who  happened  to  own  30 
refrigerator  cars  that  he  had  operated  for  years  on  the  mileage  basis 
alone,  was  at  first  denied  the  privilege  of  using  his  own  cars  in  making 
shipments;  but  in  order  that  this  shipper  might  not  become  trouble- 
some, as  his  protests  indicated  he  mignt,  this  shipper  was  privileged 
to  use  his  own  cars  in  making  shipments  to  his  customers  on  one  con- 
dition only,  to  wit:  That  he  become  a  party  to  the  secret  compact  and 
agree  to  charge  his  customers  the  Armour  rate,  which  the  railway 
companies  kindly  offered  to  bill  as  advance  charges  against  all  ship- 
ments so  made,  collect  from  the  consignee  at  the  destination,  and  rebate 
this  shipper  the  difference  between  the  Armour  charges  colle(;ted  and 
the  actual  cost  of  ice,  based  upon  the  total  amount  used  at  the  rate  of 
$2  per  ton  inthe  bunkers.  And  it  will  be  noted  in  this  case  that  the 
railway  company  undertook  to  do  the  icing  itself,  or  rather  arranged 
for  its  being  done  by  the  connecting  lines  over  which  the  shipments 
might  travel. 

This  arrangement  amounted  to  the  granting  to  this  shipper  a  hand- 
some rebate  on  each  and  every  car  shipped,  but  be  it  remembered  that 
this  arrangement  was  not  of  his  own  seeking,  but  on  the  contrary,  he 
was  compelled  to  subscribe  to  this  trust  agreement  in  order  that  there 
might  be  no  competition  for  the  car  line  at  this  point.  Be  it  further 
remembered  that  this  is  the  same  car-line  company  that  would  have 
you  believe  that  they  were  engaged  in  the  muniticient  work  of  bring- 
ing in  buyers  from  all  parts  of  the  country  to  buy  the  Michigan  proa- 
ucts,  to  tne  end  that  competition  in  buying  might  l)e  stiinul:ited  m  the 
growers'  interest. 

In  view  of  all  of  this  willful  and  manifest  misrepresentation,  it  would 
seem  that  any  and  every  statement  made  in  defense  of  this  system 
should  be  given  but  little  consideration  at  the  hands  of  fair-minded 
men. 
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I  have  here  the  report  of  cases  at  Chicago  which  I  would  like  to 
refer  to. 

Mr.  Mann.  What  do  you  read  from? 

Mr.  Ferguson.  The  racker,  a  trade  paper  of  Kansas  City.  This 
article  was  written  by  the  chairman  of  the  car-line  committee  of  the 
National  League  of  Commission  Merchants.     So  it  is  authority. 

These  are  the  Ellis  and  Coyne  Brothers'  cases. 

The  Messrs.  Ellis  had  received  a  car  of  tomatoes  from  Gibson,  Tenn.,  apon  which 
the  freight  charge  was  $111.67  and  the  icing  char^  $73.92.  The  Messre.  Ellis  were 
instructed  by  your  committee  to  refuse  to  pay  the  icing  charse.  This  refusal  resulted 
in  the  railroad  accepting  the  freight  charge  and  subsequenUy  suing  before  a  justice 
for  the  icing  charge. 

This  suit  was  lost  by  the  Messrs.  Ellis  in  the  justice's  court  and  an  appeal  at  r>nce 
taken  to  the  superior  court.  In  the  meantime  your  committee  appomted  a  l<M*a! 
finance  committee,  composed  of  Messrs.  William  Wagner,  John  W.  Low,  and  Richanl 
Coyne.  This  finance  committee  raised  $405.  It  is  proper  to  state  that  the  whole  of 
this  amount  was  subscribed  by  Chicago  League  memoers  with  the  exception  of  $2i). 
A  yt&Tt  of  the  fund  raised  was  used  in  retaimng  counsel  and  defending  and  appealing 
the  Ellis  awe  and  providing  for  its  prosecution  in  the  superior  court 

The  Messrs.  Coyne  Brothers  had  a  similar  ca^e  of  excessive  icing  charges,  this  on 
a  car  of  melons  from  Indiana.  The  freight  charge  in  this  instance  was  $39.15,  the 
icin^  charge,  $45.  Messrs.  Coyne  Brothers  were  likewise  instructed  to  refuse  to  pay 
the  icing  charge.  As  in  the  Ellis  case  the  railway  accepted  the  freight  charge,  hut 
in  this  instance  instead  of  the  railway  the  Armour  car  lines  instituted  suit  for  the 
icing  charge.  The  cost  of  this  suit  was  likewise  taken  care  of  by  the  local  finance 
committee.  Your  committee  thus  has  two  suits  under  way,  one  where  the  railway 
is  suing  for  the  icing,  which  service  was  supposed  to  be  performed  by  the  Armour 
car  lines,  the  other  where  the  Armour  car  lines  are  themselves  suing'  for  the  icing 
service,  which  they  were  supposed  to  have  performed;  and  yet  in  both  these  instances 
the  icing  service,  while  supposedly  performed  by  the  Armour  car  lines  was  in  reality 
performed  by  the  railways,  and  in  neither  instance  did  the  icing  service  performed 
Dy  the  railways  cost  more  than  $15  per  car,  while  the  shipper  was  chai^ged  in  one 
instance  $45,  m  the  other  $73.92. 

A  discussion  of  the  intricacies  and  deviousness  of  railway  and  Armour  car  lines 
icing  methods  under  the  exclusive  Armour  contracts  would  be  too  tedious  to  enter 
upon  at  this  time.  SuflSce  that  in  nearly  all  instances  the  railway  does  the  icing,  the 
Armours  do  the  charging,  the  railwavs  do  the  collecting,  and  the  producer  at  one 
end  and  the  consumer  at  the  other  end  pay  the  bill. 

A  sample  of  Armour  extortion.  Again,  referring  to  the  Ellis  car  of  tomatoes  that 
we  may  still  more  fully  understand  the  effect  of  the  Armour  exclusive  contracts,  we 
have  to  know  that  the  distance  from  Gibson,  Tenn.,  to  Chicago  is  522  miles,  and 
from  this  point  the  Armours  charged  the  Messrs.  Ellis  $73.92  foi^icing,  while  tlie 
icing  charge  by  the  Illinois  Central  Railroad  from  New  Orleans  to  Chicago,  a  distant^ 
of  9z3  miles,  is  only  $30  per  car,  so  that  in  this  instance  the  Armour  exclusive  am- 
tract  enabled  the  Armour  lines  to  charge  $43.92  more  for  refrigeration  for  a  distance 
of  522  miles  than  the  Illinois  Central,  upon  whose  lines  there  are  no  exclusive 
contracts,  charges  for  a  distance  of  923  miles. 

But  if  this  statement  shows  an  intolerable  state  of  affairs,  what  shall  we  think  when 
we  are  made  aware  that  upon  the  selfsame  day  in  which  the  Messrs.  Ellis  received 
this  car  of  tomatoes  from  Gibson,  upon  which  they  paid  the  $73.92  icing  charge,  they 
received  a  like  car  of  tomatoes  from  Memphis,  which  is  a  few  miles  farther  from 
Chicago  than  Gibson,  and  upon  this  Memphis  car  the  icing  cost  was  only  $15;  and  to 
make  matters  worse  the  car  used  from  Memphis,  upon  which  the  icing  cost  was  $15, 
was  an  Armour  car,  but  hauled  over  a  road  where  no  exclusive  Armour  contract  exists. 
Think  of  it  for  a  moment.  Under  the  Armour  exclusive  contract,  from  Gibson,  Tenn. , 
522  miles,  $73.92;  from  Memphis,  Tenn.,  527  miles,  practically  the  same  distance, 
under  free  refrigerative  competition,  $15. 

Mr.  Ryan.  Has  any  of  those  suits  for  the  collection  of  any  of  the 
icing  charges  been  finally  decided? 

Mr.  Ferguson.  No,  sir;  1  have  one  in  process  myself  in  the  Fedenil 
court  at  Duluth,  but  no  doubt  it  will  be  some  time  before  it  will  be 
determined. 
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Mr.  Sherman.  1  want  to  preface  this  question  I  am  about  to  &sk 
with  the  statement  that  I  am  thoroughly  in  sympathy  with  this  effort 
to  remedy  whatever  evil  exists  in  these  private  ear  lines,  and  I  am 
grateful  to  anybody  that  will  bring  us  any  information  that  will  help 
us  in  the  solution  of  that  question. 

I  have  been  told,  Mr.  Ferguson,  that  you  are  not  the  accredited 
representative  of  some  of  these  associations  which  you  catalogued  at 
the  opening.  I  was  going  to  ask  you  if  you  had  credentials  snowing 
you  to  be  wieir  representatives  il 

Mr.  Ferguson.  Yes,  sir;  from  every  one  of  them,  and  I  will  file 
them. 

Mr.  Btan.  Does  your  obiection  apply  entirely  to  the  class  of  cars 
known  as  refrigerator  cars? 

Mr.  Ferguson.  As  they  relate  to  my  particular  business;  but  I 
think  the  system  is  dangerous  to  all  business. 

Mr.  Rtan.  The  principal  thing  you  object  to  in  the  refrigerating 
cars,  as  I  understand  it,  is  the  excessive  cost  of  icing? 

Mr.  Ferguson.  No,  sir;  that  is  a  secondary  consideration.  I  as  an 
independent  merchant  am  compelled  when  I  use  the  highways  in  the 
shipment  of  goods,  as  I  am  compelled  to  use  them,  to  give  my  com- 
petitors a  full  knowledge  of  my  business,  and  I  must  entrust  to  them 
the  care  and  shipment  of  my  goods,  and  I  am  not  willing  to  do  it. 

Mr.  By  AN.  They  are  frequently  your  competitors,  then? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Adamson.  Do  those  same  conditions  in  the  contract  obtain  as 
to  the  private  cattle  cars? 

Mr.  Ferguson.  I  suspect  they  do,  largely,  although  I  have  not 
inquired  into'  the  conditions  that  obtain  there.  But  it  is  pretty  lai^ely 
that  way,  I  should  think. 

Mr.  Adamson.  Do  you  know  who  is  responsible  or  does  anything 
toward  the  care  and  feeding  and  watering  of  cattle  in  those  cars; 
does  the  railroad  company  do  that  or  the  private  car  company? 

Mr.  Ferguson.  The  Supreme  Court,  I  believe,  lias  held  that  the 
railroad  company  is  responsible  for  it. 

Mr.  Adamson.  Yes,  but  does  the  private  car  company  ever  do  it? 

Mr.  Ferguson.  I  am  not  advised  as  to  that,  having  had  no  experi- 
ence in  that  direction. 

Mr.  Adamson.  You  do  not  represent  that  association? 

Mr.  Ferguson.  No,  sir. 

Mr.  Stevens.  Mr.  Ferguson,  in  what  way  does  the  bill  come  for 
refrigeration  service  to  you  as  the  shipper,  as  the  consignee? 

Mr.  Ferguson.  The  common  way  of  presenting  the  bill  is  simply  to 
include  it  in  the  total  amount,  the  expense  bill  as  presented  by  the 
railroad  agent,  without  its  being  itemized,  unless  a  demand  is  made 
for  it  to  be  itemized. 

Mr.  Mann.  Is  that  filed  in  the  schedule  of  tariffs?  . 

Mr.  Ferguson.  It  is  not;  no,  sir. 

Mr.  Mann.  Does  the  law  require  it 

Mr.  Ferguson.  They  sav  not,  upon  this  theory;  that  it  is  not  a 
transportation  matter  at  all,  that  it  is  a  local  service  charge.  We  do 
not  agree  with  them. 

Mr.  Mann.  But  as  a  matter  of  fact,  do  the  railroads  that  carry  their 
ears  tile  as  a  part  of  the  tariff  schedule  the  cost  of  refrigeration  'i 
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Mr.  Febquson.  No.  sir;  not  as  a  rule,  and  if  they  do  the  charge  is 
never  designated.  Tney  may  refer  to  it,  that  it  does  not  intrude 
refrigeration,  but  the  charge  is  never  definitely  fixed. 

Mr.  Stevens.  Just  one  question,  Mr.  Ferguson.  Have  you  «een 
any  schedules  of  Armour's  charges.  Are  they  filed  or  located  or 
placed  anywhere? 

Mr.  Ferguson.  I  have  seen  schedules  of  Armour  charges  but  they 
are  not  commonly  obtainable. 

Mr.  Stevens.  Are  they  posted  as  other  regular  schedules  are^ 

Mr.  Ferguson.  Not  in  our  territory.  And  further  than  that,  I  have 
been  unable  to  get  them  or  get  any  information  concerning  them  after 
diligent  inquiry  from  railroad  commercial  agents  at  our  point,  and 
they  have  sometimes  consumed  an  entire  week  endeavoring  to  find  out 
for  me  what  these  charges  would  be,  from  one  point  to  another,  and 
then  have  failed. 

Mr.  Stevens.  Does  it  make  any  difference  to  you  as  a  shipper 
whether  you  receive  your  cars  routed  as  requested  by  you  or  as  routed 
by  the  originating  carrier  under  the  exclusive  car-line  contract? 

Mr.  Ferguson.  It  makes  a  great  difference. 

Mr.  Stevens.  In  what  way? 

Mr.  Ferguson.  In  the  first  place,  if  the  routing  be  left  entirely 
with  the  initial  carrier  it  is  in  all  effect  the  same  as  pooling  the  quality 
of  service.  They  disregard  it,  the  connecting  carriers  or  the  connert- 
ing  lines  will  not  look  to  the  consignee  or  the  owner  in  this  business, 
but  will  look  entirely  to  the  initial  line  and  will  dicker  with  the 
initial  line  for  the  business;  and  the  owner  of  the  car  may  prot*»st 
against  the  service  and  they  may  listen  to  his  protest,  but  they  will  not 
heed  it,  knowing  full  well  Jis  they  do  that  the  owner  has  no  power  to 
divert  the  business  away  from  them. 

Again,  roads  do  not  furnish  the  same  quality  of  service.  For 
instance,  I  have  a  car  originating  from  the  southwest  coming  throug^h 
Kansas  City  or  St.  Louis.  There  are  many  diverging  roads  from 
those  points  that  may  carry  that  consignment  to  DuTuth  for  me,  and 
they  give  many  grades  of  service.  Our  business  (dealers  in  perish- 
able commodities)  is  such  that  it  makes  it  important  for  us  to  know 
what  progress  our  shipments  are  making  toward  market,  and  ju.st 
what  time  they  will  arrive,  and  where  they  are.  Some  roads  under- 
take to  give  us  this  information.  The  moment  they  get  a  car  turned 
over  to  them  at  their  terminals  they  immediately  notify  us  by  wire 
that  they  have  received  this  car  from  such  a  line,  the  connecting  lino, 
giving  the  car  number  and  condition  of  contents,  and  they  will  follow 
it  along  the  line  and  if  there  is  a  delay  they  will  advise  us,  therefor*' 
enabling  us  to  make  our  arrangements  in  advance  of  the  arrival  of 
the  goods  for  the  sale  of  them.  Being,  as  I  say,  of  a  perishable  nature 
it  is  highly  important,  as  anyone  that  has  had  anything  to  do  with 
perishable  traffic  will  recognize,  and  indeed  it  is  absolutely  essential 
to  the  successful  carrying  on  of  the  fruit  business,  that  we  should  have 
this  information. 

Mr.  Adamson.  You  say  that  at  the  same  time  they  give  you  that 
advantage  they  are  overly  kind  and  give  your  competitor,  Annour  & 
Co.,  the  same  information  about  your  car? 

Mr.  Ferguson.  Yes,  sir;  the  Armour  car  lines  are  permitted  to 
have  that  information,  and  as  long  as  they  are  permitted  to  operate 
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cars  you  could  not  prevent  them  from  having  it,  because  they  keep 
track  of  their  own  cars,  and  the  practice  is  now  when  a  waybill  is  made 
out  at  the  point  of  origin  it  is  made  in  duplicate  and  a  carbon  copy  is 
^ven  to  the  Armour  car  lines. 

Mr.  Ryan.  You  have  mentioned  the  Armour  Car  Line  several  times. 
Do  the  Ai-mour  car  lines  ship  fruit? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Ryan.  Their  competitors  are  conmiission  men  in  that  line? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Ryan.  Are  there  any  large  private  car  lines  of  refrigerating 
cars  besides  Armour? 

Mr.  Ferguson.  There  is  the  Gould  system,  known  as  the  A.  R.  T. ; 
there  is  the  Santa  Fe  Refrigerating  Transportation  Company,  owned 
by  the  Santa  Fe  Railroad;  and  there  is  the  Merchants^  Dispatch  Trans- 
portation Company,  which  I  think  owns  aboqt  4,000  cars. 

Mr.  Ryan.  And  they  have  exclusive  contracts  over  roads? 

Mr.  Ferguson.  1  think  not.  They  put  their  cars  into  any  territory 
for  luileage  earnings,  and  they  a]*e  operated  the  same  as  carriers'  equip- 
ment in  every  respect. 

Mr.  Ryan.  The  Armour  Company,  then,  is  the  only  company  you 
know  of  that  has  those  exclusive  contmcts? 

Mr.  Ferguson.  1  do  not  know  that  the  A.  R.  T.  has  exclusive  con- 
tracts, but  inasmuch  as  the  car  line  is  owned  by  the  carriers  them- 
selves they  operate  almost  entirely  upon  those  lines..  The  same  is 
true  of  the  Santa  Fe.  I  wish  to  state,  however,  before  closing  that 
( 'ongressman  Stevens  asked  me  to  say  something  with  respect  to  mj^ 
ideas  of  a  holding  company  and  what  it  may  result  in.  I  had  arranged 
to  do  that,  but  the  time  is  full}^  taken  up. 

Mr.  Sherman.  If  you  have  prepared  some  special  information  we 
would  like  to  have  it. 

Mr.  Adamson.  We  might  have  a  session  in  the  afternoon. 

(Informal  discussion  followed,  and  thereupon  at  12.05  p.  m.  the 
committee  took  a  recess  until  2  o'clock  p.  m.) 

AFTER  RECESS. 

The  subcommittee  met  at  2  o'clock  p.  m.,  pursuant  to  the  taking  of 
recess. 

STATEMENT  OF  ME.  E.  M.  FEEGUSON. 

Mr.  Ferguson.  Mr.  Chairman  and  Congressmen,  it  is  not  my  inten- 
tion to  worry  you  with  a  long,  irrelevant  argument,  but  Mr.  Stevens 
suggested  to  me  last  night  that  he  would  like  to  have  ray  views  with 
respect  to  the  holding  company  system,  and  also  as  to  the  advisability  of 
legislation  designed  to  totally  eliminate  the  private  cars.  I  recognize 
fmly  that  iegsu  questions  are  involved  no  matter  which  course  this 
legislation  may  take,  and  my  views  in  that  respect  are  not  of  much 
importance,  being  only  the  views  of  a  layman.  But  a  few  practical 
thoughts  suggest  themselves  to  me,  and  I  deem  it  not  unwise  to  place 
this  committee  in  possession  of  such  thoughts. 

If  you  continue  the  private  car-line  system  in  any  form  you  can  not 
prevent  the  Armour  interests  from  obtaining  such  information  as  they 
may  desire  with  respect  to  their  competitors'  business,  and  I  do  not 
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believe  Conj^ress  can  constitutionally  make  a  law  that  would  give  the 
car-line  trusts  such  advantages  over  all  their  competitors.  The  high- 
ways by  inherent  right  befong  to  all  alike,  and  any  law  that  would 
admit  of  one  cla8S  of  citizens  enjoying  special  privileges  on  our  high- 
ways would  not  stand  a  test  of  the  courts. 

Again,  to  continue  the  private  car-line  companies  for  the  purpose  of 
suppl3nng  refrigerator  cars  will  unquestionably  result  in  the  stronger 
company  eventually  controlling  all  refrigerator  cars.  Such  monopoly 
may  be  obtained  by  the  Armour  car-line  company  or  by  a  holding  com- 
pany controlled  by  several  of  the  lar^  railroads,  for  instance.  The 
power  concentrated  in  such  company  it  may  be  well  to  consider  for  a 
moment.  First,  if  owned  by  a  holding  company  controlled  by  several 
of  the  carriers,  only  such  carriers  as  were  parties  to  that  holdmg  com- 
pany could  safely  rely  upon  being  properly  served  with  refrigerator 
ears,  and  even  the  carriers  parties  to  the  holding  company  mav  l)e 
insufficiently  supplied  at  times,  providing  the  holding  company  did  not 
build,  own,  and  keep  on  hand  a  number  of  refrigerator  cars  equal  to 
any  demand  that  may  exist,  and  economy  being  the  order  of  the  day 
and  the  theory  upon  which  the  holding  company  is  permitted  to  exist, 
it  is  fair  to  presume  they  would  endeavor  to  operate  with  as  few  cars 
as  possible,  and  would  not  build  in  excess  of  that  number  which  in  their 
judgment  may  be  constantly  emplo}'ed,  making  no  pretense  of  taking 
cai'e  of  the  maximum  demand.  The  shipper,  whose  all  may  be  repre- 
senti^d  in  one  or  many  cars  of  perishable  products,  may  find  it  impos- 
sible to  get  a  refrigerator  car  in  which  to  transport  his  products  to 
market,  and  the  little  sum  so  much  depended  upon  by  such  grower  or 
shipper  from  the  sale  of  such  products  for  sustenance  of  family  is  to 
him  thereby  forever  lost. 

In  such  cases  you  will  labor  in  vain  to  fix  the  responsibility  under 
the  double  common-carrier  system.  Again,  roads  not  parties  to  the 
holding  company  must  of  necessity  be  dictated  to  by  the  holding  com- 
pany and  accept  whatever  terms  imposed  if  they  desire  to  be  supplied 
with  ears  by  the  holding  company.  Or  the  alternative — build  and 
own  its  own  refrigerating  ears,  in  which  latter  case  it  would  be  oper- 
ating to  a  great  disadvantage,  because  its  refrigerating  cars  would  not 
be  used  for  interchange  of  traffic  on  the  lines  parties  to  the  holding 
company.  Thus  all  outside  roads  or  new  roads  that  may  be  built  in 
the  future  must  either  accept  the  arbitrary  terms  and  conditions  of 
the  holding  company  or  own  their  own  refrigerating  cars,  which 
would  stand  a  good  show  of  remaining  idle  when  not  m  use  on  the 
owner's  line,  because  they  would  not  be  used  by  such  lines  as  were 
parties  to  the  holding  company. 

Or,  again,  these  outside  companies  may  be  willing  to  take  chances 
and  depend  on  the  holding  company,  and  if  the  holding  company  fails 
to  sufficiently  supply  sucn  dependent  carriers  the  only  loss  to  such 
carriers  would  be  tne  earnings  on  a  few  cars  of  perishable  commodities 
they  might  have  hauled  if  they  had  had  refrigerator  cars  in  which  to 
transport,  a  loss  which  would  be  of  small  consequence  to  the  carriers. 
But  how  about  the  owners  who  may  have  lost  their  all  in  a  few  cars 
of  commodities  that  they  were  unable  to  ship  because  of  the  lack  of 
refrigerator  cars  in  which  to  ship?  You  may  answer  that  they  may 
hold  the  railroad  responsible.  They  certainly  could  not  hold  the  hold- 
ing company  responsible. 
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Mr.  Stevens.  Now,  is  that  true?  Do  not  the  private  car  com- 
panies now  hold  themselves  responsible,  make  a  sort  of  insurance 
against  loss  or  damage  on  account  of  lack  of  refrigeration  or  insufficient 
service  if 

Mr.  Febgubon.  No,  sir;  they  do  not,  and  I  do  not  think  there  is  any 
law  that  would  hold  the  car  company  responsible  for  lack  of  sufficient 
number  of  cars  or  proper  service,  x  ou  deal  entirely  with  the  carrier. 
The  same  remedy  exists  now  as  would  exist  then,  if  you  say  you  may 
hold  the  railroad  responsible.  I  think  the  railroad  companies  are 
responsible  for  a  proper  supply  of  cars  now. 

Mr.  Shebman.  i  ou  do  not  know  the  private  car  company,  you  as  a 
shipper? 

Mr.  Febguson.  No,  sir. 

Mr.  Shebman.  You  simply  know  the  railroad  company  ? 

Mr.  Febguson.  I  simply  know  the  railroad  company. 

Mr.  Shebman.  So  far  as  the  question  of  damage  is  concerned,  that 
is  no  injury  to  you,  tiien,  because  your  contract  is  with  a  responsible 
company,  is  it  not?  If  your  shipment  is  injured  or  lost  you  hold  the 
I'ailroad  company  responsible? 

Mr.  Febguson.  Yes,  sir. 

Mr.  Shebman.  They  are  answerable  in  damages  to  you? 

Mr.  Febguson.  Yes,  sir. 

Mr.  Shebman.  Then  that  of  itself  is  of  no  special  interest. 

Mr.  Febguson.  No,  sir.  I  say  the  conditions  would  be  the  same 
only  if  it  was  attempted  to  hold  the  holding  company  responsible  for 
the  furnishing  of  tne  cars.  In  place  of  having  one  company  to  deal 
with — one  company  to  hold  responsible — you  would  have  two,  and  the 
difficulty  of  placing  responsibility  would  be  next  to  impossible  and 
render  any  law  almost  inoperative  so  far  as  its  practical  value  may  be 
concerned. 

Mr.  Stevens.  I  see  vour  point. 

Mr.  Febguson.  Such  a  remedy  is  of  no  practical  value  and  is  beyond 
the  reach  of  the  ordinary  shipper.  I  therefore  submit  that  it  is  neither 
wise  nor  just  to  submit  the  perishable  commerce  of  this  country  to 
such  B  constant  menace.  Neither  do  1  believe  that  the  perishable 
products  may  be  lawfully  subjected  to  transportation  laws  less  favor- 
able to  this  traffic,  or  laws  that  do  not  protect  it  as  fully  as  any  other 
traffic  is  protected. 

The  holding-company  system  has  been  condemned  in  this  country. 
In  its  power  to  do  narm  it  is  more  of  a  menace  to  commerce  and  pub- 
lic interest  as  owner  and  controller  of  all  the  instini mentalities  of  rail- 
way carriage  than  it  is  when  owning  or  controlling  two  or  more  com- 
peting railroad  lines.  As  owners  of  all  refrigerating  cars  the  holding 
company,  both  in  respect  to  charges  and  grade  of  service  rendered  to 
the  public,  would  eliminate  competition.  It  would  also  be  the  death 
knell  for  improvements  and  style  of  equipment,  as  when  all  railways 
were  served  with  refrigerator  cars  by  one  holding  company,  although 
new  patents  and  better  cars  maybe  invented,  there  would  be  no  incen- 
tive for  providing  the  better  cars. 

Mr.  Stevens.  Kight  there,  if  you  please.  Does  not  the  Armour 
Company  provide  the  best  possible  cars  now  ? 

Mr.  Febguson.  No,  sir;  they  have  some  good  cars,  but  their  line 
as  a  whole  is  not  equal  to  some  other  lines  as  a  whole. 

Mr.  Stevens.  What  other  line  ? 
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Mr.  Febouson.  For  instance,  the  Santa  Fe  has  a  newer  refrigferator 
line  and  all  are  modern  cars.  The  Northern  Pacific  have  a  very  mod- 
ern car  and  thoroughly  equipped. 

Mr.  Sherman.  That  is  a  more  expensive  car  than  the  average 
expense  of  the  car  you  spoke  of  this  morning,  is  it  not?  I  think 
you  said  this  morning  that  ordinarily  the  refrigerator  car  cost  $1,(N.k). 
Kow  such  cars  as  the  Santa  Fe  Refrigerator  Company  are  now  using, 
for  instance,  cost  considerably  above  $1,000,  do  they  not? 

Mr.  Ferguson.  I  think  1  did  not  qualify  my  answer  by  ''ordinarily." 
I  think  I  said  '^  testimony  to  that  effect." 

Mr.  Sherman.  Perhaps  you  did. 

Mr.  Ferguson.  And  that  applies,  as  I  understand  it,  to  the  modem 
car.  There  are  many  refrigerator  cars  in  existence  and  in  use  to-day 
that  were  built  six  or  seven  or  eight  or  ten  years  ago  that  have  to  a 
certain  extent  become  obsolete,  but  still  are  in  use,  and  the  point  that 
I  make  hero  is  that  newer  and  better  cars  may  come  into  existence  and 
use,  but  with  competition  eliminated  and  the  carriers  throughout  the 
country  served  bj'  one  company  the  public  would  be  denied  the 
advantage  that  such  new  inventions  may  offer. 

Mr.  Stevens.  Special  cars  are  devised  for  the  different  kinds  of 
business,  are  they  not,  and  those  cars  are  used  exclusively  in  the  par- 
ticular kind  of  business  they  are  adapted  to? 

Mr.  Ferguson.  1  do  not  know  to  what. extent  you  refer.  For 
instance,  a  refrigerator  car  is  used  for  the  transporting  of  many  kinds 
of  commodities  needing  refrig(»ration. 

Mr.  Stevens.  That  is  what  1  want  to  get  at. 

Mr.  Fekguson.  And  without  refrigeration  they  are  used  also.  They 
are  used  as  a  summer  car  and  as  a  winter  car.  The  same  commodities 
that  require  refrigeration  in  the  summer  time  require  the  u;se  of  a 
refrigerator  car  in  the  winter  time  to  protect  the  commodities  against 
frost  damage,  and  in  the  meantime  they  may  be  used  for  the  trans- 
porting of  almost  any  other  commodities  except  possibly  grain,  and  I 
understand  that  they  have  in  some  instances  been  used  b}-  some  special 
appliance  for  grain.  I  think  that  is  not  common  in  our  practice, 
perhaps. 

Mr.  EscH.  On  your  theory,  then,  the  Pullman  Palace  Car  Company 
would  cease  making  improvement^^  i 

Mr.  Ferguson.  Well,  I  don't  know  whether  they  have  or  not.  I 
do  not  imagine,  though,  that  they  will  put  out  of  operation  cars  that 
may  be  used 

Mr.  EscH.  The  theory  is  that  they  do  keep  abreast  of  the  situation. 

Mr.  Ferguson.  I  have  ridden  on  many  of  their  cars  that  I  did  not 
think  were  abreast  of  the  situation. 

Mr.  EscH.  But  you  know  that  they  are  constantly  making  improve- 
ments, of  course,  to  satisfy  the  service? 

Mr.  Ferguson.  I  think  that  they  have  many  different  grades  of  cars. 

Mr.  EscH.  Certainly. 

Mr.  Ferguson.  And  some  lines  may  be  provided;  other  lines  not 
provided,  and  those  other  lines  would  perhaps,  if  free  and  open  com- 
petition prevailed,  be  supplied  with  the  latest  improvements. 

Mr.  EscH.  Of  course  that  is  done  now  by  the  trunk  lines  shunting 
the  old  cars  on  the  branch  line. 

Mr.  Ferguson.  And  it  is  not  a  parallel  situation 
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Mr.  EscH.  Your  theorj'^  is  that  it  would  not  develop  the  newest 
improvements  if  one  car  line  company  had  the  field? 

Mr.  Ferguson.  That  is  my  position. 

Mr.  EscH.  The  Pullman  company  has  practically  the  whole  sleeping*- 
car  field,  with  the  exception  of  the  Milwaukee  road? 

Mr.  I^EKGUSON.  But  it  is  not  a  necessary  element  of  carriage,  it  is 
a  luxury;  but  you  can  not  transport  commodities  that  depend  entirely 
on  refrigeration  for  safe-keeping  without  the  use  of  refrigerator  cars. 
It  is  quite  possible  to  travel  without  the  use  of  Pullman  cars;  it  is  not 
possible  to  transport  a  carload  of  peaches  from  California  to  New  York 
without  the  use  of  a  refrigerator  car. 

I  am  satisfied  that  Congress  has  the  power  to  fully  correct  the  vicious 
private-car  line  abuses.  If  the  disturbing  of  property  rights  of  the 
car  lines  tends  to  deter,  then  I  beg  Congress  to  direct  its  attention  to 
the  millions  of  people  that  are  being  now  so  violently  disturbed  and 
the  countless  millions  of  dollars  that  have  been  wrongfully  taken  from 
the  people  by  the  vicious  ear-line  system.  The  public  have  already 
l>aia  the  car-line  companies  many  times  the  entire  cost  of  all  ref rig- . 
erator  cars  owned  by  them,  and  by  all  laws  of  justice  they  should  be 
compelled  to  reimburse  the  public  that  which  they  have  wrongfully 
taken  from  them. 

Now,  as  to  whether  or  not  the  carriers  would  furnish  refrigerator 
cars.  Many  of  them  are  so  doing.  Notably  among  them  are  the 
Chicago,  Milwaukee  and  St.  Paul  Railway,  the  Great  Northern  Rail- 
way, tne  Northern  Pacific  Railway,  the  Chicago  and  Northwestern  Rail- 
way, and  the  Illinois  Central  Railway.  These  roads  furnish  as  good 
or  better  cars,  equally  as  good  service,  or  in  fact  better  service,  because 
on  these  lines  there  are  no  private-car  lines  to  control  the  routing,  sell 
the  tonnage  to  connecting  lines,  or  merchant  car  line  companies  who 
serve  their  own  interest  })ost  by  neglecting  to  properly  care  for  the 
shipments  in  their  charge.  But  I  will  state  that  it  is  my  candid  belief 
that  if  you  legalize  the  private-car  line  system  the  roads  that  are  now 
sei'ving  the  public  with  refrigerator  cars  will,  in  order  to  make  addi- 
tional profits  and  enable  them  to  meet  all  kinds  of  competition  through 
secret  manipulation,  either  enter  into  some  kind  of  an  agi'eement  with 
car  lines  like  the  Armour  Car  Line  svstem,  or  else  their  own  refrig- 
erator cars  will  be  set  apart  from  thefr  other  equipment  and  operated 
on  the  private-car  line  system. 

As  to  whether  or  not  the  carriers  will  supply  refrigerator  ears  if 
privately  owned  cars  are  prohibited,  it  is  unquestionable  their  lawful 
duty  to  do  so,  and  I  see  no  good  reason  why  they  should  be  relieved 
of  that  duty,  and  upon  no  other  theory  than  that  such  is  not  their  duty 
is  it  a  question  as  to  whether  in  this  respect  they  may  exercise  their 
own  option. 

In  my  opinion  carriers  who  have  been  given  monopoly  upon  our 
highways  should  be  required  to  fully  protect  the  commerce  originating 
along  their  several  lines  by  owning  and  having  under  their  control  all 
the  carrying  equipment  required  for  safely  transporting  such  com- 
merce; and  Tor  the  willful  neglect  or  failure  on  the  carrier's  part  the 
carrier  should  be  made  to  respond  fully  in  damages  to  the  injured 
party  or  forfeit  its  charter. 

There  has  been  some  question  about  Armour  dealing  in  these  com- 
modities. That  is,  there  have  been  counter  statements.  There  is  no 
question  about  it  if  inquiry  is  made.     I  believe  they  desisted,  at  least 
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to  a  certain  extent  for  a  short  time,  but  sinc^  the  Michigan  car  line 
hearings  with  respect  to  the  forced  use  of  the  refrigerator  cAt  for 
ti"ansportinjf  peaches  and  other  perishable  commodities  have  been  held 
the  findings  of  the  Commission  are  before  us,  and  they  are  to  ttieeffeiH 
that  the  charges  were  extortionate  and  unlawful.  Still  do  final  order 
has  been  issued,  because,  as  I  understand  it,  largely  ^om  lack  of  har> 
mony  among  the  Commissioners  themselves  as  to  just  exactly  what 
they  should  do,  and  just  exactly  what  their  jurisdiction  in  the  premise^ 
is.     1  understand  no  final  order  has  yet  been  issued. 

I  read  from  the  Eighteenth  Annual  Report  of  the  Interstate  Com> 
merce  Commission,  this  being  their  last  report.     [Reading:] 

The  stockholders  of  Armour  &  Co.  own  the  stock  of  the  Armour  Car  Lines  Com- 
pany. Certain  cx>in mission  merchants  claimed,  in  the  coarse  of  our  investigatioD, 
tha.t  Armour  &  Co.  was  dealing;  in  the  fruits  and  ve^tables  which  were  transported 
under  refrigeration  in  the  carwof  the  Armour  Car  Lines  Company,  and  that  its  con- 
trol of  these  cars  gave  it  an  im)M)rtaiit  advantage  over  them  in  the  handling  of  these 
commo<litio8. 

It  is  apparent  that  this  would  he  the  case  if  Armour  Sc  Co.  doee,  in  fiact,  deal  in 
.  these  articles.  The  right  to  use  a  car  itself  while  denying  one  to  ita  competitor;  the 
right  to  name  whatever  charge  it  sees  fit  for  the  use  of  that  car  when  used  hy  lis 
competitor;  a  knowle<ige  of  the  exa<*t  location  of  every  carload  owned  by  its  com- 
petitor, must  give  to  Armour  &  Co.  a  most  decided  advantage,  which,  in  these  time? 
of  small  margins,  might  amount  to  a  practical  monopoly  in  some  sections.  The 
Armour  Car  Lines  Com  rainy  denied,  however,  that  Armour  &  Co.  was  engage<l  in 
the  handling  of  fruits.  This  was  so  stated  at  our  hearing  last  June.  At  a  suliee- 
ouent  hearing  in  8c^)tember  the  attorney'  of  the  Armour  Car  Lines  said  that  Annoiir 
A  Co.  hsL(\  finally  withdrawn  from  business  of  that  character,  from  which  we  infer 
that  the  charges  of  the  complaining  commission  merchants  might  have  been  in  a 
measure  well  founded. 

It  was  conceded  that  Armour  &  Co.  is  engaged  in  handling  dairy  products,  includ- 
ing poultry  and  oggn,  al«o  vegetables — among  other  things,  jjotatoes— which  are  pro- 
duced in  ciertain  parts  of  Micnigan  in  large  quantities. 

Referring  to  the  handling  of  dairy  products,  including  poultry  and 
eggs,  they  are  admittedly  engaged  in  that  now.  I  see  no  law  to  pre- 
vent them  from  extending,  ana  if  they  do  not  happen  at  this  moment 
to  be  engaged  in  the  fruit  business  I  do  not  think  it  signifies  anything, 
[Continuing  to  read:] 

The  movement  of  potatoes  from  this  section  during  the  winter  months  requires 
refrigerator  cars,  and  shippers  experience  great  difficulty  in  obtainixig  such  cars.  We 
are  in  recci|)t  of  complaints  from  the  shippers  of  potatoes  in  Michigan,  stating  tliat 
Armour  &  Co.  is  buying  in  competition  with  them;  that  while  they  are  unable  to 
obtain  cars,  Armour  &  Co.  sends  its  own  cars  to  whatever  point  maybe  desired,  and 
therebv  secures  a  most  im[)ortant  advantage  in  the  item  of  transf)ortation,  which  i:< 
gradually  driving  other  buyers  out  of  the  market.  These  complaints  were  received 
too  late  lor  formal  invet^tigation  at  the  recent  hearing  rcferrcnl  to.  It  is  manifest  that 
Armour  &  Co.  might  obtain  that  advantage  if  they  saw  fit  to  do  so.  The  proj^er 
supply  of  cars  often  determines  the  ability  to  engage  in  the  handling  of  a  particular 
commo<lity,  and  the  pen«ou  who  controls  that  supply  has  an  incalculable  advantage 
over  his  competitor  who  does  not. 

Mr.  Stevens.  Have  you  heard  of  Ai*mour  &  Co.  attempting  to  do 
a  vegetable  business  in  any  other  section? 

Mr.  Ferguson.  Not  recently;  no,  sir.  [Continuing  to  read  from  the 
report  of  the  Interstate  Conmierce  Commission:] 

Armour  &  Co.,  as  is  well  known,  is  an  extensive  shipper  of  dreased  meats  and 
packing-house  products,  from  150  to  200  i*ars  l)eiiig  scMit  east  daily  from  its  plant  at 
Chii-ago  alone.  It  is  also  well  understood  that  this  firm,  in  common  with  all  other 
large  packing  houses,  nhips  its  products  in  its  own  cars,  which  in  this  ease  are  those 
of  the  Armour  Car  Lines  ('ompany.  The  use  of  these  cars  is  paid  for  upon  a  mileasie 
basis,  being  at  the  rate  of  1  cent  a  mile  from  the  Missouri  River  to  Chic^O  and  three- 
fourths  of  a  cent  a  mile  from  Chicago  east,  unless  the  traffic  moves  via  Montr^d,  in 
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which  cjiso  1  cent  per  mile  is  paid,  the  allowance  being  for  the  movement  of  the  car 
in  lK>th  directions.  Whether  a  {^articular  mileage  is  or  is  not  profitable  to  the  owner 
of  a  private  car  depends  largely  upon  the  manner  in  which  those  cars  are  used.  If 
in  constant  motion  a  ^veu  wheelage  rate  is  much  better  of  course  than  when  use  is 
less  constant.  These  cars  of  the  packers  are  moved  east  upon  an  express  schedule, 
and  the  tesUmonv  tends  to  show  that  their  owners  require  the  prompt  return  of  the 
cars,  which  usually  come  back  empty.  Without  doubt,  under  tne  conditions  of  their 
uiH3  the  milea^  paid  is  extremely  profitable.  This  sufficiently  appears  from  the  fact 
that  the  packing  houses  at  Chicago  have  recently  entered  into  a  contract  with  the 
Pere  Marquette  Kail  road  Ck)mpany,  extending  for  a  period  of  seven  years,  by  which 
that  companv  agrees  that  the  present  rates  upon  dressed  meats  and  packing-house 
products  shall  not  be  advanced  during  the  life  of  the  contract 

I  want  to  call  attention  there  to  the  business  wisdom  that  prompts 
them  to  look  so  far  ahead  as  seven  years  to  know  definitely  upon  what 
terms  they  can  do  business  with  the  railroads  then,  and  how  long  they 
are  willing  to  let  us  look  ahead.  They  are  not  willing  to  let  us  know 
twenty-four  hours  ahead  what  we  may  depend  upon.  We  are  not 
asking  anything  but  what  they  contend  strongly  for  in  their  own 
interests.     [Continuing  to  read:] 

and  that  the  mileage  paid  for  the  use  of  these  cars  shall  not  be  reduced.  In  consid- 
eration of  this,  the  packing  houses  each  agree  to  deliver  to  the  Pere  Marquette  a  cer- 
tain number  of  cars  weekly. 

Plainly,  to  whatever  extent  the  amount  paid  for  the  use  of  these  cars  exceeds  a 
a  reasonable  compensation,  the  owner  of  the  car  ia  preferred  in  the  matter  of  the 
freight  rate  to  a  shipper  of  the  same  commodity  who  owns  no  cars.  This  discrimi- 
nation can  only  be  prevented,  so  long  as  the  use  of  private  cars  is  permitted,  by 
making  the  compensation  for  the  use  of  the  car  which  is  paid  to  the  owner  of  the 
traffic  carried  subject  to  public  control. 

It  must  not  be  inferred  that  all  of  the  abuses  springing  from  the  use  of  the  private 
car  are  enumerated  above. 

There  is  considerable  more  in  the  Eighteenth  Annual  Report  of  the 
Commission  that  will  give  more  or  less  light  on  the  situation. 

Not  wishing  to  occupy  the  time  of  this  committee  uselessly,  and 
having  gone  into  these  practices  in  large  detail  before  the  Senate  com- 
mittee, and  as  1  understand  that  evidence  will  be  placed  before  this 
committee,  I  will  conclude  as  briefly  as  possible,  but  would  like  to 
read  one  or  two  paragraphs  from  my  opening  statement  before  the 
Senate  committee.     [Reading:] 

The  private  car-line  companies,  in  the  dual  capacity  of  carrier  and  merchant,  can 
never  honestly  serve  the  public,  and  to  continue  them  in  any  form  is  an  extremely 
dangerous  departure  from  the  now  existing  legal  practices. 

I  think  that  is  absolutely  correct.     [Reading:] 

Further,  such  a  law  would  double  the  duties  of  the  already  overburdened  Interstate 
Commerce  Commission,  increase  the  almost  nonunderstandable  and  multitudinous 
tariff  schedules  now  filed  with  the  Commission,  and  divide  the  responsibilities 
between  two  common  carriers,  so  that  it  would  be  next  to  impossible  to  fix  a 
responsibility. 

Anybody  that  was  honored  by  having  an  opportunity  to  listen  to 
President  Stickney,  of  the  Great  Western  road,  in  his  address  last 
night,  would  understand  what  I  mean  by  almost  nonunderstandable 
and  multitudinous  tariffs  now  filed  with  the  Commission,  and  to  further 
encumber  those  tariffs  and  increase  them  by  having  contracts  and 
agreements  and  private  crir-line  tariffs  piled  up  would  render  such 
schedules  entirelv  valueless  and  would  put  beyond  the  reach  of  almost 
any  man  any  definite  knowledge  so  far  as  he  may  be  able  to  obtain  it 
from  the  tariffs  filed.     [Reading  further:] 

Again,  by  and  through  the  close  relationship  existing  between  carrier  railway 
company  and  carrier  car-line  company  the  channel  would  be  provided  for  a  thousand 
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and  one  evasions  of  an)^  law  now  existing  or  proposed.  The  shipping  public  could 
not  detect  a  manipulation  through  such  a  channel,  and  the  Commission  doubtless 
would  not  undertake  of  its  own  motion  to  do  so.    *    *    * 

There  is  not  one  good  reason  why  it  should  exist  and  countless  reasons  why  it 
should  not.  To  make  common  carriers  of  ear  lines  by  legislative  enactment,  if  it  can 
be  done,  in  my  opinion,  would  prove  an  ineffectual  remedy,  further  complicate  an 
already  complex  proposition,  raipe  new  questions  for  shippers  to  litigate  at  their  own 
expense,  give  a  great  impetus  to  the  car-line  business,  create  a  refrigerator  monopoly, 
through  which  would  be  obtained  the  control  of  all  food  supplies,  and  build  up  a 
greater  and  more  vicious  trust  than  the  world  has  ever  known  or  dreamed  of.  If  the 
car-line  system  be  legalized  and  continued  upon  the  same  theory  the  now  intere^^ed 
carriers  and  car  lines  are  contending  for  the  right  to  continue  this  system,  they  will 
next  bti  contending  for  the  right  to  ext*Mid  this  system  to  cover  and  include  Iwxcars 
and  all  other  instru  men  tali  tied  of  carriage,  and  they  will  maintain  then,  as  now,  that 
the  carriers  can  more  economically  provide  themselves  with  equipment  under  the 
holding  company  system  than  for  eacii  carrier  to  own  its  own  equipment,  because  (if 
the  varying  demand  for  the  different  kinds  of  equipment  at  various  seasims  of  the 
year.  And  if  the  privilege  t<j  continue  the  system  with  re.spect  to  one  style  of  equip- 
ment is  granted,  1  think  it  must  be  granted  with  respect  to  other  kinds  of  equipmefit 
when  demanded. 

That  the  carriers  have  failed  to  perform  their  full  duty  to  the  public  (their  con»- 
mon-law  duty  of  supplying  cars),  and  that  some  certain  locality  has  been  ueglei-te<l 
by  the  carrier  with  respect  to  furnishing  cars,  and  that  such  localities  have  been 
served  by  these  car-line  companies  at  exorbitant  and  extortionate  charges  for  the 
8ervi(;e  is  not  a  sufficient  reason  for  legislation  that  would  bring  the  independent 
dealer,  who  would  wish  to  use  the  common  highways,  under  the  domination  of  his 
powerful  trust  competitor,  thereby  absolutely  legislating  into  serfdom  thousands  of 
law-abiding  citizens  who  are  entitled  under  our  Constitution  to  equal  rights  and  pro- 
tection in  pursuing  their  chosen  vocation. 

The  proper  course,  in  my  judgment,  and  of  those  that  I  represent,  is  to  eliminate, 
root  and  branch,  all  the.^e  barnacles  from  our  common  highways,  and  to  say  to  the 
carriers,  "You,  whom  we  have  given  sovereign  rights  and  franchise,  must  discharge 
your  full  obligation  to  the  public;  the  obligation  you  assumed  when  you  accepted  the 
franchise,  and  you  can  not  delegate  any  part  of  that  duty  to  special  interests  under 
any  terms.  You  must  keep  these  highways  open  alike  on  equal  terms  to  all,  and 
you  must  furnish  all  the  necessary  carrying  equipment  to  protect  the  commerce  origi- 
nating on  your  several  lines.  Failing  in  this,  you  will  forfeit  back  to  the  people  the 
charter  they  gave  you.'' 

Any  remedy  designed  to  continue  car  lines  will  place  independent  dealers  at  such 
a  disadvantage  that  they  will  Ihj  compel le<l  to  bow  to  the  inevitable  and  yield  up 
their  business  and  independence  to  the  great  merchant  car-line  trust. 

Mr.  Escn.  Your  remedy  is  a  forfeiture  of  the  charter  of  the  car 
lines? 

Mr.  Ferguson.  I  do  not  know  that  thc}^  have  any  charter. 

Mr.  EscJH.  I  did  not  understand  your  hist  language,  then. 

Mr.  Ferguson.  The  forfeiture  of  the  charter  of  the  carrier. 

Mr.  EscH.  The  common  carrier? 

Mr.  Ferguson.  Yes;  if  they  fail  to  protect  the  commerce  that  by 
all  hiws  of  justice  and  right  they  should  be  required  to  protect. 

Mr.  Ryan.  Private  care  lines,  in  your  judgment,  should  be  wiped 
out  entirely  ? 

Mr.  Ferguson.  Entirely;  absolutely.  I  think  therein  lies  the  only 
safety  to  independent  commerce  in  this  country. 

Mr.  EscH.  These  charters  are  issued  by  the  States  and  not  by  the 
Federal  Government.  • 

Mr.  Ferguson.  I  understand.  There  are  many  complex  proposi- 
tions that  arise  in  the  settlement  of  this  difficulty,  but  I  believe  that 
they  can  all  be  met.'  I  do  not  profess  to  be  able  to  meet  them  myself 
other  than  to  outline  what  may  be  a  practical  remedy  and  leave  it  for 
legal  minds  to  work  out  and  overcome  the  legal  difficulties. 

Mr.  EscH.  We  are  glad  to  get  your  ideas  on  the  subject 
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Mr.  Ferguson.  Here  is  further  evidence  with  reference  to  their 
being"  dealers.     Here  is  a  letter  I  have,  which  I  will  read: 

Armour  &  Co.,  Chicago^  HLj  May  IS,  1904, 
Arkansas  Valley  Shippers'  Union,  Van  Buren,  Ark, 

Dear  Sirs:  As  we  intend  to  handle  quite  heavily  through  the  St.  Paul  office  for 
onr  branches  in  this  immediate  northwest  car  lots  of  potatoes,  onions,  cabbages,  and 
tomatoes,  we  should  be  pleased  to  have  you  quote  us  on  any  one  of  these  by  wire  or 
letter  on  receipt  of  this,  and  write  us  fully,  explaining  if  you  will  be  shipping  these 
items  in  car  lots  and  to  what  extent,  and  what  is  your  season  for  each. 

We  will  buy  this  class  of  goods  delivered  at  our  different  branches  up  here  and 
will  remit  immediately  on  arrival  in  full  for  each  car,  or  we  would  be  wiUin^  to  pay 
drafts  on  arrival  and  inspection  of  each  car,  as  a  matter  of  convenience  for  shipper. 

Awaiting  your  prompt  reply,  we  are, 

Yours  truly.  Armour  &  Company. 

F.  L.  P. 

This  letter  was  returned  to  the  B.  Presley  Company,  of  St.  Paul, 
who  are  large  handlers  and  dealers  in  the  St.  Paul  market,  and  have 
handled  for  years  a  large  portion  of  the  products  shipped  by  the 
Arkansas  Valley  Shippers'  Union.  Mr.  Murphy,  tha  nead  of  the 
B.  Presley  Company,  received  the  letter  with  this  footnote. 

Mr.  Murphy:  I  have  never  answered  any  of  these  peoples'  letters,  as  it  seems  to 
me  they  are  getting  out  of  their  line.  They  ask  commission  men  to  uae  their  cars 
and  then  turn  around  and  try  and  rob  them  out  of  their  business. 

Yours,  truly,  J.  L.  Re.v. 

Mr.  Rea  is  manager  of  that  association.  That  is  dated  ^' Vanburen, 
Ark.,  Mav  19,  1904." 

I  would  say  that  they  did  handle  tomatoes  in  carload  lots  in  our 
country.  The  relative  difference  between  them  and  our  firm  is  a  mathe- 
matical calculation,  or  very  close  to  it,  at  least,  and  would  be  about 
lUO. 

Mr.  EscH.  Is  that  exhibit  in  the  Senate  testimony? 

Mr.  Ferguson.  That  exhibit  is  in  the  Senate  testimony.  1  also 
want  to  oflfer  a  letter  that  is  not  in  the  Senate  testimony.  It  is  a  copy 
of  a  letter  written  to  the  Mortenson  Fruit  Company,  or  to  one  of  the 
firm,  by  the  Fruit  Growers'  Express  Company,  one  of  the  allied  lines 
of  the  Armour  car  lines,  the  purpose  oi  which  was  to  place  Fruit 
Growers'  Express  cars  or  the  Armour  Car  Lino  cars  in  service  in  the 
fruit  belt  which  is  tapped  and  served  by  the  Northern  PaciKc  Railroad 
Company,  Mr.  Mortenson,  one  of  the  firm,  is  residing  temporarily 
in  West  Duluth.  This  letter  is  dated  Portland, Oreg.,  June  10,  1904, 
and  is  as  follows: 

We  have  received  communication  from  your  brother  in  our  Los  Angeles  office 
advising  that  you  were  somewhat  more  inclined  to  use  N.  P.  Bohn  cars  for  ship- 
ments from  Hilton  to  Chicago  this  year  than  our  own.  We  regret  to  hear  this  very 
much,  as  we  were  under  the  impression  that  the  service  we  gave  you  last  year  was 
entirely  satisfactory,  and  hoped  on  this  account  that  we  would  be  able  to  do  busi- 
ness with  you  again  this  year. 

We  understand  that  you  claim  that  it  costs  about  $20  less  to  use  the  Northern 
Pacific  car  than  one  of  ours.  There  surely  must  be  some  mistake  about  this,  for  the 
initial  icing  of  a  Northern  Pacific  Bohn  car  costs  lietween  $25  and  $30,  and  if  they 
ose  any  ice  between  St.  Paul  and  Chicago  same  is  charged  up  against  shipper.  Of 
course  if  they  do  not  put  any  ice  in  the  car  they  will  not  chaive  for  it,  but  we  insist 
Qpon  idng  cam  between  these  two  points,  as  we  believe  it  should  l^e  done,  conse- 
quently we  make  a  hieher  rate  to  Chicago  than  to  8t.  Paul  or  Missouri  B-\y^T,  Qur 
rate  from  Milton  to  Chicago  is  $45. 
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I  think  that  distance  is  about  2,000  miles.  Now,  compare  it  with 
that  $73  rate  from  Gibson,  Tenn.,  to  Chicago,  or  the  $45  rate  from 
Michigan  to  Duluth,  or  the  $55  rate  from  Michigan  points  to  Denver, 
or  the  $45  rate  from  Posey ville,  Ind.,  a  distance,  1  should  judge,  not 
much  in  exc^ess  of  150  miles — I  don't  know  exactly. 

As  to  the  difference  in  size  of  cars  of  this  company  and  Northern  Pacific  Bohn, 
would  hke  to  say  that  ours  are  just  as  wide,  a  little  bit  higher,  and  about  a  foot  and 
a  half  shorter.    We  would  like,  however,  to  communicate  with  you  further. 
Yours,  very  truly, 

Fruit  Growebs'  Exprb«. 
By  S.  A.  Herino. 

I  only  offer  this  to  show  that  where  there  is  any  competition  they 
would  gladly  serve  the  public  at  less  than  one-half  of  what  they 
charge  where  the  exclusive  contracts  obtain,  and  it  may  be  fairly 
inferred,  I  think,  that  where  they  voluntarily  servo  the  public  they 
are  doing  so  at  a  good  fair  profit.  And  if  there  l>e  a  profit  in  serving 
the  Oregon  fruit  shippers  on  a  basis  of  $45  from  Oregon  to  Chicago, 
what  would  you  call  it  when  they  served  the  Posey  ville  melon  growers 
on  the  biu^is  of  $45  for  about  150  miles?     Some  may  call  it  profit. 

In  my  opinion  we  need  a  remedy  such  as  will  reouire  common  car- 
riers engaged  in  interstate  commerce  to  furnish  all  the  rolling  sto<*k 
and  other  mstrumentalities  for  the  safe  carriage  of  freight  originatin^j 
on  their  several  lines  and  forbid  all  such  carriers  hauling  cars  carrying: 
freight  of  any  and  every  description  that  are  not  owned  or  controlled 
by  such  carriers  themselves  or  by  other  common  carriers,  bona  fide 
such,  and  not  created  or  existing  for  any  other  purpose,  and  prohibit 
the  common-carrier  industrial  railroads. 

I  would  provide  that  every  charge  incident  to  the  safe  carriage  of 
freight  shall  be  comprised  in  the  freight  rate  as  fixed  and  filed  with 
the  Interstate  Commerce  Commission,  so  that  the  same  shall  furnish 
full  and  complete  data,  from  which  it  can  be  determined  what  it  will 
cost  to  safely  transport  any  article  of  freight  from  one  to  another  given 
point,  so  as  to  leave  no  room  for  contention  upon  any  item  of  such 
charges. 

Further,  I  would  prohibit  common  carriers  engaged  in  interstate 
commerce,  their  oflBcers  or  agents,  dealing  in  any  article  of  freight 
carried  by  them. 

Next,  provide  that  wherever  a  shipi)er  claims  to  have  been  damaged 
by  any  act  of  a  common  carrier,  subject  to  the  provisions  of  the  inter- 
state-commerce act,  such  shipper  may  bring  suit  in  the  United  States 
district  or  circuit  court  of  his  own  residence  and  make  the  process  of 
such  courts  in  such  case  run  to  any  and  every  point  in  the  United 
States. 

Also  prohibit  common  carriers,  or  their  employees,  giving  informa- 
tion about  shipments  while  en  route  to  any  other  than  the  consignor 
and  the  consignee  and  their  agents  and  employees. 

Lastly,  place  express  companies  under  the  provisions  of  the  laws 
now  existing  and  tnat  ma^'  hereafter  be  enacted,  relative  to  common- 
carrier  railroads  engaged  in  interstate  commerce. 

Mr.  Adamson.  I  do  not  want  to  consume  time  in  going  over  w^hat 
has  been  thrashed  out  while  I  have  not  been  here.  Have  you  explained 
what  your  remedy  is  for  the  private  car  line  abuses? 

Mr,  Ferguson,  1  have  just  been  going  over  that. 
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Mr.  Adamson.  I  will  read  it  then  in  your  statement  when  it  is 
printed. 

Mr.  Ferguson.  Now,  I  have  done  with  what  I  have  to  say.  I  might 
say  much  more,  but  it  would  be  a  reproduction  largely  of  what  I  have 
said  before  the  Senate  conmiittee,  and  if  it  is  desired  to  put  anv  ques- 
tions to  me  I  will  endeavor  to  answer  them  as  intelligently  as  I  can. 

Mr.  Adamson.  I  wanted  an  indication  of  what  legislation  you  pro- 
posed, and  I  will  be  able  to  get  that  from  the  record! 

Mr.  Davenport.  Is  it  in  accordance  with  the  practice  of  the  copi- 
mittee  to  permit  a  question  or  two  from  others  than  the  members  of 
the  committee? 

Mr.  Stevens.  I  think  so;  if  you  will  give  your  name  and  say  whom 
you  represent. 

Mr.  Davenport.  Daniel  Davenport;  Bridgeport,  Conn. 

Ml'.  Ferguson.  I  would  lilce  to  ask,  befoi*e  proceeding  to  answer 
any  cj^uestions  for  the  gentleman,  whether  the  same  privilege  of  cross- 
examination  will  be  extended  to  me? 

Mr.  Davenport.  I  would  like  to  ask  the  gentleman  if  he  has  legal 
advisers  in  his  association? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Davenport.  Is  it  your  understanding  that  these  private  car 
lines  are  common  carriers? 

Mr.  Ferguson.  No,  sir. 

Mr.  Davenport.  Is  it  your  understanding  that  they  are  engaged  in 
interstate  commerce? 

Mr.  Ferguson.  I  do  not  believe  the  car  lines  are,  except  as  the 
agents  of  the  common  carriers. 

Mr.  Davenport.  Then  what  authority  do  you  think  Congress  would 
have  to  regulate  their  business? 

Mr.  Ferguson.  I  do  not  think  Congress  has  any  authority  to  regu- 
late their  business.  They  have  the  right  to  place  the  earners  under 
any  prohibition  that  in  their  wisdom  mav  seem  wise.  That  is  the  way 
we  propose  to  reach  the  matter.  I  think  that  they  have  no  right  to 
regulate  the  affairs  of  the  private  car-]ine  companies. 

Mr.  Davenport.  The  furnishing  of  a  car,  renting  of  a  car  to  a  rail- 
road company,  you  are  not  advised  is  interstate-commerce  business? 

Mr.  Ferguson.  The  renting  of  it?    I  do  not  think  it  is. 

Mr.  Davenport.  And  the  furnishing  of  ice  to  the  common  carrier 
to  discharge  its  common-carrier  duty  is  not  an  interstate-commerce 
business,  is  it? 

Mr.  Ferguson.  It  pertains  to  interstate-commerce  business. 

Mr.  Davenport.  So  far  as  the  carrier  is  concerned. 

Mr.  Ferguson.  So  far  as  the  carrier  is  concerned,  yes. 

Mr.  Davenport.  But  those  who  supply  the  ice — r- 

Mr.  Ferguson.  That  is  not  interstate-commerce  business. 

Mr.  Davenport.  I  think  you  have  been  soundly  advised. 

Mr.  Adamson.  Are  those  cars  used  to  carry  freight  from  one  State 
to  another? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Adamson.  Are  those  conditions  made  in  the  conti'acts  that  are 
made  between  the  common  carriers  and  the  private  car-line  companies — 
that  the  cars  will  be  used  in  transporting  commodities  from  one  State 
to  another? 

H.  Doc.  422,  68-3 2Q 
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Mr.  Ferottson.  I  do  not  know  that  it  is  set  out  in  express  terms.  I 
would  have  to  refer  to  the  contracts. 

Mr.  Adamson.  They  are  so  used  ? 

Mr.  Ferguson.  Yes,  sir;  I  think  the  contracts  contemplate  that. 

Mr.  Mann.  The  icing  of  these  cars  is  necessary,  is  it  not,  in  order 
to  carrv  on  this  interstate  commerce  il 

Mr.  t'ERGUSON.  Without  the  icing  of  those  cars  it  is  in  no  sense 
transportation. 

Mr.  Mann.  It  is  one  of  the  necessary  agencies? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Mann.  And  in  that  sense  it  is  a  part  of  interstate  commerce  ? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Stevens.  And  it  is  only  one  contract  you  make — one  contract 
covers  everything?  For  example,  you  buy  strawberries  in  Arkansas; 
you  make  one  contract  for  carriage  from  tne  Arkansas  ship})er  to  psLT- 
ties  at  Duluth  i 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Stevens.  And  that  includes  all  of  the  agencies  for  delivering 
the  goods  to  the  consignee  in  the  pi'oper  condition  ? 

Mr.  Ferguson.  We  alwaj'^s  supposed  so,  but  according  to  later-day 
railroad  doctine  it  does  not. 

Mr.  Davenport.  A  suggestion  was  made,  and  an  inquiry  put,  that 
the  icing  of  the  car  is  a  necessary  facility  in  the  transporting  of 
freight.  Is  the  furnishing  of  the  ice,  putting  the  ice  in  the  car,  any 
different  from  that  of  supplying  coal  to  the  carrier  for  its  locomo- 
tives, and  putting  it  in  a  car  or  other  appliance  which  the  common 
carrier  may  require? 

Mr.  Ferguson.  To  my  mind  it  is  a  necessary  part  of  the  service,  a.< 
a  whole,  just  as  coal  is. 

Mr.  Davenport.  And  in  the  same  relation  legally? 

Mr.  Ferguson.  Legally;  yes. 

Mr.  Davenport.  It  has  the  same  legal  relation? 

Mr.  Ferguson.  Yes,  sir. 

Mr.  Mann.  I  am  afraid  you  have  not  been  well  advised,  then. 

Mr.  Ferguson.  That  is  my  own  conclusion;  do  not  charge  it  to  my 
attorney.  I  had  reference  to  that  being  a  part  of  the  transportation 
dut}',  and  without  the  performance  of  it  it  would  be  impossible  to 
transport. 

Mr.  Mann.  The  purchasing  of  coal  by  a  railroad  for  its  own  luse  in 
an  engine,  and  the  purchasing  of  ice  to  put  in  a  car,  necessary  to  the 
carr3'ing  of  particular  freight,  are  entirely  separate  propositions. 

Mr.  Ferguson.  I  did  not  understand  that  was  the  question.  I 
thought  it  was  with  reference  to  the  work  of  putting  it  in.  1  do  not 
think  that  the  question  of  icing  itself  has  been  passed  upon  by  our 
hiffher  (»ourts.  But  I  think  the  question  has  been  before  the  courts  in 
other  cases,  the  question  has  been  fairly  up.  For  instance,  there  is 
the  Stvockyards  case. 

Mr.  Stevens.  We  have  those  cases  here. 

Mr.  Feuguson.  I  think  it  is  the  Keeth  case,  where  the  railroad 
company  attempted  to  delegate  to  a  private  corporation  the  right  to 
own  and  operate  stock  yards  through  which  all  competitors  must  dis- 
charge their  cattle,  and  that  company  imposed  such  charge  as  it  might 
see  fit  for  that  service.  I  think  the  court  held  that  it  was  contrary  to 
law  and  ordered  the  contracts  canceled,  notwithstanding  the  showing 
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was  that  a  large  amount  of  money  had  hcen  invested  in  those  stock 
yards. 

The  same  ple>a  of  propeily  rights  was  made  in  that  stock-yards  case 
ss  18  made  in  the  case  of  the  car  lines  with  respect  to  Icf^i^^lating  away 
their  rights  to  use  these  cars.  I  do  not  for  a  moment  believe  that 
property  would  be  confiscated.  I  think  that  question  would  settle 
it«eif  very  quickly  l)etween  the  carriers  and  the  car  lines.  I  think  if 
the  use  of  these  cars  was  prohibited  by  law,  that,  inasmuch  as  thev  are 
good  business  men,  they  would  get  upon  some  common  ground  and 
l>argain  for  the  sale  of  those  cars. 

Mr.  Adamson.  Do  vou  not  think  it  would  be  better  and  fairer,  if 
they  were  useful  at  alf,  instead  of  outlawing  them — destroying  them — 
to  regulate  them? 

Mr.  Ferguson.  I  think  that  is  an  absolute  impossibility. 

Mr.  Adamson.  You  have  three  now  running  upon  the  same  lines; 
you  have  the  passenger  car  and  the  express  car  and  the  Pullman  car. 
Why  not  add  a  fourth? 

Mr.  FuRGUsoN.  They  are  engaged  in  a  little  different  line  of  busi- 
ness, and  in  this  case  here  the  second  common  carrier  becomes  a  mer- 
chant; it  is  essentially  the  same  thing  as  the  milroads  of  this  country 
becoming  the  merchants  and  fixing  the  rate  for  independents. 

Mr.  Adamson.  You  understand  we  are  not  depending  upon  the  act 
to  regulate  commerce  for  our  authority,  but  upon  the  article  of  the 
Constitution  that  authorizes  Congress  to  regulate  commerce  between 
the  States,  which  applies  to  a  jew  peddler  or  a  yoke  of  steers  as  it  does 
to  the  trains;  we  can  regulate  anything  that  does  that,  no  matter  what 
it  is  or  who  it  is. 

Mr.  Ferguson.  In  my  opinion  such  a  remedy  would  in  a  very  short 
time  result  in  a  monopoly.  1  think  it  must  result  in  a  monopoly,  a 
monopoly  of  the  instrumentalities  of  carriage.  I  do  not  believe  that 
is  wanted,  and  I  think  the  same  system  would  spread  and  continue 
until  it  absorbed  all  of  the  equipment  of  the  carriers. 

Mr.  Adamson.  You  say  you  nave  a  monoply  now.  We  might  give 
you  a  better  monoply. 

Mr.  Ferguson.  We  have  not  a  monopoly  in  respect  to  all  territory; 
here  and  there  there  is  a  free  corner  left. 

STATEMENT  OF  MB.  OEOBOE  B.  EOBBIlfS,  OF  CHICAGO,  PEE8I- 
DEHT  OF  THE  AEMOITE  CAB  LINE  AND  DIBECTOB  IN  THE 
ABMOUB  COMPANY. 

Mr.  KoBBiNS.  Mr.  Chairman  and  gentlemen,  I  have  here  a  few  notes 
that  I  have  prepared,  which  perhaps  it  would  be  best  for  me  to  follow. 

The  Chairman.  Suit  your  own  convenience. 

Mr.  Bobbins.  I  wish  to  be  understood  in  what  I  may  say  on  the 
subject  of  private  car  companies  to  refer  particularly  to  refrigerator 
cars,  which  comprise  nearly  or  quite  70  per  cent  of  the  total  number 
of  private  cars  in  use,  and  still  more  particularly  to  the  equipment  of 
the  Armour  car  lines. 

1  have  been  in  active  charge  of  this  branch  of  the  Armour  business 
since  the  early  days  of  refrigerator  cars,  and  a  brief  statement  of  their 
necessity  and  the  development  in  the  various  industries  dependent 
thereon  may  lead  to  a  more  intelligent  understjuiding  of  the  business 
in  which  private  car  companies  are  engaged. 


40  PRIVATE    OAR    LINES. 

Ferguson  referretl  to  being  unable  to  get  refrigeration  rates  at  St. 
Paul.  1  do  not  see  an3'thing  out  of  the  way  al>out  that^  Dulutb  i> 
not  an  originating  point  for  fruit,  and  naturally  nobody  there  ha^a 
tariff.  If  lie  applied  to  our  district  office  or  to  our  home  oflice  be 
would  have  had  a  refrigemtion  tariff  by  return  mail;  they  would  have 
been  only  too  glad  to  have  sent  him  one. 

Mr.  Stevkns.  I  understood  that  he  applied  to  the  local  office  of  the 
r<iilroad  company  and  they  could  not  obtain  them. 

Mr.  K0BBIN8.  I  do  not  think  that  was  the  pix)per  place  to  apply. 
The  rates  to  Duluth  are  not  posted  there. 

Mr.  Stevens.  He  could  not  seem  to  obtain  by  telegraph  the  infor- 
mation he  desired. 

Mr.  Adamson.  1  am  afraid  you  are  laboring  under  a  minimized 
imprassion  of  the  importance  of  Duluth,  which  you  would  not  have  if 
3'ou  would  read  Proctor  Knott's  speech  on  Duluth.  , 

Mr.  Escii.  You  not  being  a  common  carrier  of  couree  do  not  feel 
that  it  is  incumbent  upon  you  to  publish  your  rates  for  that  sen^ice^ 

Mr.  RoBBiNS.  No;  I  do  not  know  that  there  would  l>e  any  objec- 
tion, but  we  have  not  done  so.  With  one  or  two  exceptions,  1  have 
not  heard  of  any  complaint  of  our  not  doing  so.  If  we  tiled  them  at 
Washington  or  in  our  local  depot  I  dare  say  this  complainant  would  not 
Snd  the  tariff  in  that  case. 

Mr.  Stevens.  W^hen  do  you  make  out  these  tariffs? 

Mr.  RoBBiNS.  The  current  tariff,  as  shown  on  its  face,  is  good  for 
the  season  only,  and  we  generally  make  them  up  during  the  winter 
and  spring  for  the  coming  season. 

Mr.  EscH.  Do  they  fluctuate  much  from  year  to  year? 

Mr.  KoBBiNS.  No;  they  never  advance;  the}' sometimes  are  reduced. 
In  our  contract  with  the  railroad  companies  we  generally  figure  out 
what  is  a  fair  rate,  considering  all  conditions,  and  we  specify  those 
rates  in  our  agreements  which  shall  not  l)e  exceeded,  and  frequently 
we  have  made  reductions  in  those  mtes  voluntarily.  1  can  quote  you 
cases  of  that,  if  you  like.  In  Georgia,  for  example,  previous  to  I8t>^ 
there  were  about  five  different  car  Tines  operated  in  that  State.  The 
rate  of  refrigemtion  was  $90  a  car  to  New  York.  Beginning  with  1898 
we  made  an  exclusive  contract  with  the  Central  of  Tieorgia  Kailroad 
to  furnish  all  their  cars,  in  consideration  of  which  we  made  the  rate 
$80.  In  1901  we  voluntarily  reduced  the  rate  to  $68.75  a  car,  because 
the  volume  of  business  had  grown  a  little  larger  and  we  were  able  to 
get  a  little  cheaper  ice.  Further,  in  that  connection,  in  California, 
which  is  the  largest  fruit-producing  section  in  the  country,  turning 
out  as  it  does  30,000  to  40,000  acres  of  fruit  a  3'ear,  previous  to  the 
time  we  opemted  the  mte,  for  example,  from  Sacramento  to  Chicago 
was  $125  a  car 

Mr.  Mann.  The  mte  for  icing,  3"ou  mean? 

Mr.  RoBBiNS.  The  rate  for  icing.  When  we  made  that  contract, 
which  was  the  time  we  entered  the  business,  we  reduced  the  rate  to  $90, 
a  reduction  of  $85. 

Mr.  Stkvens.  Under  an  exclusive  contract? 

Mr.  KoBBiNS.  Under  an  exclusive  contract,  on  the  theory  that  we 
or  anybody  else  could  do  the  business  more  cheaply  when  one  com- 
pany was  handling  it  all  than  if  it  was  distributed  among  several  com- 
panies. Previous  to  that  time  there  had  been  three  or  four  different 
companies  operating  from  California.     In  lS9i*  we  reduced  the  rate 
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slightly  by  making  it  apply  on  more  weight.  In  1901  we  reduced  it 
again,  voluntarily,  to  ]|80  a  car,  making  a  reduction  of  41  per  cent  in 
the  i-ate  from  the  time  we  went  in  there  under  an  exclusive  contmct. 

Mr.  EscH.  For  your  icing  in  southern  territory  you  of  course  had 
to  ship  the  ice  in  from  the  North.     How  do  you  supply  the  ice^ 

Mr.  RoBBiNS.  Ordinarily  in  the  South  we  use  manufactured  ice. 

Mr.  Adamsgn.  I  was  going  to  ask  you  if  those  ice  plants  at  Colum- 
bus, Macon,  and  other  places  are  not  sufficient  to  accommodate  you? 

Mr.  KoBBiNS.  Ordinarily  they  are,  but  in  a  season  like  last  year 
there  was  not  local  ice  enough  in  the  whole  southern  country.     We  , 
shipped  from  Pensacola  and  Jacksonville  and  from  Lake  Erie  on  the 
north.     We  bought  all  the  ice  we  could  find  and  had  to  go  as  far  as 
Lake  Erie  to  get  enough. 

Mr.  Mann.  Referring  to  these  charges  from  Sacramento,  would  that 
also  apply  from  southern  California? 

Mr.  KoBBiNS.  No,  sir;  the  northern  California  rate  and  the  southern 
California  rate  are  handled  separately.  They  are  two  separate  and 
distinct  propositions. 

Mr.  Ryan.  When  you  made  a  reduction  of  the  rate  from  Georgia 
points  to  New  York  did  you  then  have  exclusive  contracts  with  all  tiie 
Georgia  roads  or  onl v  the  one  you  mentioned  ? 

Mr.  RoBBiNS.  Well,  we  may  not  have  had  exclusive  contracts  with 
all  the  roads,  but  I  think  we  aid  with  the  lines  originating  perhaps  90 
per  cent  of  the  business,  practically  all. 

Further,  in  answer  to  Mr.  Adamson's  inquiry,  I  am  reminded  that 
in  1898,  when  we  first  built  the  ice  house  at  Marshall ville  and  Fort 
Valley,  we  had  to  ship  ice  from  Maine  by  vessels.  That  was  in  1899, 
I  should  say.  In  that  year,  after  we  had  filled  those  houses,  there  was 
not  a  single  acre  of  peaches  shipped  out  of  Georgia.  The  peach  crop 
was  destroyed  by  frost,  and  that  ice  melted  away. 

Mileage  alone  does  not  afford  reasonable  remuneration  on  cars  in 
the  fruit  business,  owing  to  the  unavoidable  delay  to  equipment  await- 
ing loading  during  the  mtervals  between  seasons.  Strictly  first-class 
refrigeration,  by  the  use  of  suitable  cars,  full  icing,  and  competent 
supervision,  is  invaluable  to  the  shipper  of  highly  perishable  berries, 
fruit,  etc. 

After  many  years'  trial  it  has  been  found  that  the  only  practicable 
method'  of  handling  the  fruit  and  berry  business  of  any  large  produc- 
ing section  satisfactorily  is  for  the  car  lines  to  agree  to  furnish  all 
the  cars  and  ice  required  (in  some  cases  to  the  extent  of  5,000  indi- 
vidual cars)  or  be  responsible  for  failure  to  do  so,  and  for  the  railroad 
to  agree  to  use  such  cars  only. 

Arrangements  are  then  made,  generally  several  years  in  advance, 
for  equipment,  ice  supply,  stations,  and  other  facilities  not  obtainable 
on  short  notice.  The  car  company  does  the  refrigerating  cheaper 
under  exclusive  contracts  and  agrees,  in  making  such  conti*acts  with 
the  railroads,  not  to  advance  the  refrigeration  rates,  and  frequently 
reductions  have  l>een  made  voluntarily  when  conditions  warranted. 

Expenditures  have  been  made  from  time  to  time  by  our  company 
until  upward  of  $16,000,000  have  been  invested  in  equipment,  repair 
shops,  icing  stations,  and  other  facilities  scattered  throughout  the 
country. 

Armour  Car  Lines,  a  corporation  owning  and  operating  cars,  have 
never  bought  or  sold  any  of  the  product  transported  in  their  cars. 
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Armour  &  Co.  and  Armour  Packmg  Company  have,  to  a  limited  extent, 
dealt  in  produce — particularly  potatoes  and  apples,  which  do  not  require 
refrigeration — but  have  ceased  dealing  in  produce  since  May,  li^04. 
Armour  &  Co.  and  Armour  Packing  Company  do  a  limited  busine^ 
in  butter,  eggs,  and  poultry  as  a  natural  adjunct  to  their  packing- house 
business.  This  businessis  handled  on  equal  terms  with  other  shippers^ 
and  Armour  Car  Lines  do  not  solicit  any  other  business  of  this  kind. 

Now,  in  that  connection  1  want  to  enlarge  a  little  on  that  subject. 
The  statements  made  here  about  dealing  in  the  articles  transpjorted  aiT 
absolutely  incorrect.  Armour  &  Co.  or  the  Armour  Packing  Com- 
pany or  any  Armour  interests  have  never  dealt  in  fruits.  It  was 
stated  here  to-da^  that  they  had,  and  were  now  dealing,  and  might 
again  deal,  in  fruit.  Absolutely  the  contrary  is  the  case.  Of  course, 
in  saying  that  I  draw  the  distinction  between  fruit  such  as  peache^^ 
for  example,  and  potatoes  and  beans,  which  we  buy  for  canning,  and 
other  articles  generally  classed  as  produce.  Our  car  business,  in  the 
main,  is  carrying  highly  perishable  stuff,  such  as  strawberries  and 
peaches,  in  which  we  have  never  dealt  in  any  way,  shape,  or  manner. 
We  never  have  bought  or  sold — any  Armour  interests — a  car  of  Mich- 
igan peaches  or  a  car  of  Georgia  peaches,  although  that  intimation,  at 
least,  has  been  very  strongly  thrown  out  here. 

Now,  I  want  to  qualify  that  broad  statement  in  one  respect  only. 
During  a  period  summer  before  last  California  had  an  over-produc- 
tion of  fruit.  The  markets  were  flooded  and  they  could  not  place  it. 
The  shippers  importuned  us  to  help  them  out  by  trying  to  market 
some  of  that  fruit  at  some  of  our  branch  houses  at  smaller  towns, 
where  they  had  no  facilities  to  handle  it.  We  responded  in  that  direc- 
tion and  handled  160-odd  cars  during  a  period  of  about  two  months. 
None  of  those  cars  went  to  any  of  the  large  cities.  They  went  to  the 
smaller  places,  where  carloads  of  California  fruit  had  not  theretofore 
been  handled.  Those  shipments  were  handled  on  consignment  for  the 
benefit  of  the  shippers  to  relieve  a  glut.  We  never  have  handled  anv 
such  shipments  beiore  or  since.  The  exception  that  I  have  just  stated, 
while  it  may  have  been  distasteful  to  the  middlemen,  the  commission 
men,  was  highly  gratifying  to  the  shippei*s.  It  practically  saved  them 
that  number  of  carloads  of  fruit,  wnich  otherwise  would  have  been 
wasted.  That  point  about  our  dealing  in  fruit  and  being  a  competitor 
has  been  dwelt  on  time  and  time  again,  and  I  would  like  to  clear  up 
the  mind  of  anyone  who  has  any  doubt  on  that  subject. 

Mr.  Stevens.  We  have  just  had  tiled  by  Mr.  Ferguson  a  letter 
signed  by  Armour  &  Co.  with  reference  to  a  carload  of  tomatoes  from 
Arkansas. 

Mr.  RoBBiNS.  Yes,  potatoes  and  tomatoes. 

Mr.  Stevens.  Yes. 

Mr.  RoBBiNS.  That  letter  is  dated  May,  1904,  and  previous  to  May 
we  did  handle  produce  to  a  small  extent.  That  letter  fits  exactly  witlb 
my  statements.  That  was  before  the  date  on  which  we  quit  handling 
produce.     We  did  handle  it  in  a  small  way  previous  to  May,  1904. 

I  might  add  further  in  that  connection,  that  of  the  pixxluce  handled 
by  Armour  &  Co. ,  a  comparatively  small  part  was  loaded  in  cars  with 
the  Armour  e<]|^uipment.  It  consisted  largely  of  beans  and  potatoes 
and  apples,  which  did  not  require  any  kind  of  equipment,  and  was 
shipped  largely  in  box  ears,  and  Armour  &  Co.  handled  that  in  the 
same  way  as  though  the  Armour  Car  Lines  did  not  own  any  cars.     It 
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was  handled  on  its  own  merits.  The  tomatoes  we  sometimes  use  in 
(connection  with  our  canning  business  as  we  do  beans.  We  put  up  pork 
and  beans  with  tomato  catsup;  and  of  course  we  have  and  always  will 
have  to  buy  some  of  them  for  our  own  use,  which  1  do  not  imagine 
anybody  would  object  to. 

Mr.  Stevens.  What  about  the  charge  that  you  bought  in  Michigan 
in  competition  with  vegetable  buvers  and  sellers? 

Mr.  KoBBiNS.  We  at  one  timeliandled  some  potatoes  for  Michigan. 
We  never  handled  fruit  or  berries.  That  there  was  any  discrimina- 
tion in  our  own  behalf  by  the  use  of  our  cars  is  absolutely  untrue. 
Generally  speaking,  we  did  not  undertake  to  furnish  cars  in  Michigan 
for  potatoes.  Sometimes,  if  we  bad  a  few  scattering  cars  on  the  hne, 
they  were  picked  up  and  used  by  the  railroads,  and  in  that  event  we 
did  not  distribute  the  cars.  If  an  Armour  &  Co.  shipper  was  waiting 
and  got  one  of  those  cars,  we  could  not  distribute  that  car.  The  dis- 
tribution was  in  the  hands  of  the  railroad.  It  was  in  the  hands  of  the 
railroad,  and  we  had  nothing  to  do  with  it,  and  I  well  remember  a  case 
where  our  own  produce  department  undertook  to  get  relief  in  the  way 
of  cars,  and  thev  were  simply  told  that  they  stood  the  same  as  any 
other  shipper;  that  we  did  not  have  any  cars  to  spare  at  that  season, 
and  they  would  get  cars  the  same  as  any  other  shipper. 

Mr.  Stevens.  Yon  do  a  dairy  and  poultry  business? 

Mr.  Robbins.  We  do  a  butter,  egg^  and  poultry  business  in  a  small 
way,  and  have  for  probably  ten  years,  more  or  less,  which  we  consider 
a  natural  adjunct  to  our  packing-house  business.  Our  branch  houses 
sell  poultry  in  the  same  way  as  they  sell  beef. 

Mr.  Stevens.  In  doing  that  you  utilize  your  refrigerating  outfit 
for  the  transportation  of  those  articles? 

Mr.  Robbins.  We  use  our  packing-house  cars  in  distinction  from 
our  fruit  cars.  On  the  other  hand,  we  do  not  solicit  any  other  butter, 
egg^  and  poultry  shipments  in  our^cars.  We  do  not  trj  to  do  any  com- 
petitive business.  We  simply  load  our  own  cars  with  butter,  eggs, 
and  poultry,  as  a  matter  of  business.  For  instance,  we  will  be  ship- 
ping to-day  100  cars  of  packing-house  products,  and  an  order  will 
come  in  for  butter,  eggs,  and  poultry,  and  that  will  be  run  into  these 
cars  the  same  as  if  it  was  beef.  As  to  going  outside  and  seeking  other 
butter,  eggy  and  poultry  business,  we  do  not  do  it,  and  never  have  done 
it.  It  is  possible  that  sometimes,  if  a  road  gets  short  of  its  own  equip- 
ment, it  might  appropriate  one  of  our  cars  and  load  it  with  butter,  eggs, 
and  poultry;  but  we  have  nothing  to  do  with  it,  and  we  would  get 
nothing  but  our  mileage  out  of  it,  and  we  never  seek  that  business. 

Mr.  Stevens.  Refrigeration  is  necessary  for  butter  and  eggs  on  long 
journeys,  is  it  not? 

Mr.  Robbins.  Yes,  sir;  but  that  almost  universally  is  supplied  by 
the  railroads  themselves. 

Mr.  Adamson.  If  they  charter  one  of  your  cars,  they  supply  the  ice? 

Mr.  Robbins.  They  supply  the  ice,  and  we  get  the  mileage. 

Mr.  Stevens.  Do  you  sell  butter  and  eggs  and  things  like  that  in 
Mr.  Adamson's  country  in  Georgia? 

Mr.  Robbins.  Yes,  sir. 

Mr.  Stevens.  Suppose  you  took  them  down  from  Chicago,  you 
would  perform  the  same  refrigerator  service  on  that  that  you  would 
on  anyrx)dy  else's? 
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Mr.  RoBBiNS.  Yes,  sir;  that  i8,  the  same  service  would  be  performed. 
We  might  not  perform  it. 

Mr.  Stevens.  But  if  you  did  perform  it  there  would  be  the  same 
profit  on  that  as  on  anybody  else^s? 

Mr.  Bobbins.  Well,  1  might  try  to  make  it  clear  again.  The  butter, 
egg^  and  poultry  business,  as  to  refrigeration,  is  handled  a  little  dif- 
ferently from  almost  any  other  commodity.  The  raiload  rate  is  higli 
on  that,  and  in  the  mte  they  absorb  the  cost  of  the  ice,  which  I  believe 
is  not  done  on  any  other  commodity — certainly  not  on  bet  f  or  fruit, 
with  which  I  am  familiar. 

Mr.  Adamson.  Is  the  same  car  available  to  haul  the  butter  and  eggs 
and  also  peaches  and  strawberries? 

Mr.  Robbins.  It  might  l>e  fairly  usable  for  it.  But  in  our  business 
we  use  the  same  cars  for  butter,  eggs,  and  poultry  as  we  do  for  beef 
and  provisioi.^,  which  is  a  radically  different  car  from  the  one  we  use 
for  fruit. 

Mr.  Adamson.  So  that  you  can  not  utilize  the  same  car  in  hauling 
something  the  year  around  ? 

Mr.  Robbins.  Put  it  in  another  way.  The  beef  car  is  not  suitable 
for  the  fruit,  and  neither  is  the  fruit  car  suitable  for  the  beef. 

Mr.  Stevens.  Why? 

Mr.  Robbins.  For  one  reason  the  beef  car  has  I'acks  and  a  roof  from 
which  the  beef  is  hung. 

Mr.  Stevens.  It  is  a  matter  of  construction? 

Mr.  Robbins.  The  beef  is  loaded  out  of  a  cooler  at  a  temperature  of 
about  freezing  and  ctirried  in  cars  having  what  we  call  closed  bunkers, 
in  which  broken  ice  and  salt  is  used,  and  a  temperature  carried  only  a 
few  degrees  above  freezing,  whereas  for  fruit  cake  ice  is  used,  and  a 
temperature  of  42  to  45  or  even  50"^  is  all  that  is  reauired.  The  fruit 
is  also  loaded  hot  out  of  the  fieldH,  and  the  fruit  car  has  an  ice  capacity 
of  about  two  and  a  half  times  as  much  as  the  cars  of  some  of  these 
railroads  that  are  sometimes  offered  and  sometimes  used  for  fruit, 
which  have  about  half  the  capacity  of  our  fruit  cars. 

Mr.  Stevens.  In  transporting  dairy  products,  for  example,  to  (Jeor- 
gia  you  would  handle,  as  I  say,  your  own  products  just  the  same  as 
you  would  anybody  else's? 

Mr.  Robbins.  Generally  speaking,  yes,  sir;  we  would  make  no  dis- 
tinction. 

Mr.  Stevens.  And  if  there  was  any  excessive  charge  or  profit  in 
icing  or  any  service  rendered  on  anybody  else's  products,  that  would 
be  a  discrimination  against  the  products  so  charged,  would  it  not? 

Mr.  Robbins.  I  think  there  is  no  refrigeration  profit  on  anything 
that  Armour  &  Co.  ship  under  present  conditions. 

Mr.  Stevens.  That  is,  you  maintain  that  you  do  your  refrigeration 
at  cost? 

Mr.  Robbins.  No,  sir.  As  I  have  explained,  the  railroad  companies 
do  their  refrigerating  on  the  butter,  eggs,  and  poultry  at  their  own 
expense,  and  on  the  beef  the  shippers  do  their  own  icing  and  take  their 
own  risk.     It  is  a  regular  year  round  business, 

Mr.  Stevens.  Then  all  the  refrigerating  you  do  is  on  the  fruit? 

Mr.  Robbins.  That  is  the  main  business;  yes,  sir;  the  main  business. 
The  business  on  which  we  make  these  stated  refrigeration  charges  as 
printed  is  essentially  the  business  of  berries,  fruits,  and  some  kinds  of 
vegetables. 
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Mr.  Stevens.  What  proportion  of  3'our  equipment  is  necessary  for 
the  fruit  traflBc? 

Mr.  UoBBiNS.  In  a  general  way  we  have  about  two-thirds  of  the  cars 
in  the  fruit  business  and  one-third  in  the  packing-house  business. 

Mr.  KscH.  How  man}*^  in  all'^ 

Mr.  KoBBiNS.  Six  thousand  fruit  cars;  8,(KX)  with  the  packing-hou.se 
cars. 

Mr.  Stevens.  Would  you  estimate  what  proportion  of  the  year  these 
various  cars  are  used  in  the  business? 

Mr.  Kobbins.  The  packing-house  business  is,  of  course,  a  year-round 
business,  and  the  cars  are  in  service  most  of  the  time.  There  is  usually 
a  dull  time  around  Christmas  when  poultry  takes  precedence,  and 
sometimes  in  the  summer  the  shipments  of  beef  are  lighter;  but  most 
of  the  beef  cars  are  in  regular  service.  The  fruit  cars  are  in  service, 
1  should  think,  about  three-fourths  of  the  time  and  about  one-fourth 
of  the  time  out  of  service,  principally  in  the  winter. 

Mr.  Ryan.  It  was  stated  here  that  you  have  an  exclusive  contract 
with  somet>f  the  railroads  which  ^ives  you  a  knowledge  of  what  other 
shippers  are  doing.  Does  that  give  you  an  advantage  in  the  market 
on  the  dairy  products  vou  have  handled  as  against  the  other  shippers? 

Mr.  Kobbins.  We  have  no  advice  whatever  of  any  other  dairy 
shipper's  business.  If  we  handle  anybody  else's  dairy  business  it  is 
because  our  car  is  stolen  for  the  purpose  and  we  know  nothing  what 
ever  about  the  shipment,  and  there  would  be  no  reason  for  us  to  get 
it.  Neither  do  we  get  any  such  advice.  The  point  I  think  3'ou  have 
in  mind  has  l>een  enlarged  on  somewhat — that  in  handling  this  fruit 
and  dairy  business  we  get  advines  on  everybody's  shipments,  whether 
they  are  in  our  cars  or  whetherthey  are  not.  That  is  not  so.  We  have 
no  advices  except  as  to  our  own  business — that  is,  the  shipments  made 
in  our  cars — to  enable  us  to  ice  them  en  route.  • 

Mr.  Adamson.  You  do  not  handle  other  people's  dairy  products 
at  all  i 

Mr.  Robbins.  No,  sir;  generally  speaking,  we  do  not. 

Mr.  Ryan.  How  would  that  apply  to  proauce,  potatoes,  and  apples, 
for  instance? 

Mr.  Robbins.  Potatoes,  for  example,  are  never  refrigerated,  and  if 
they  were  loaded  in  our  cars  we,  at  the  time  at  least,  would  have  no 
advice  as  to  the  shipment. 

Mr.  Ryan.  No;  not  about  the  icing,  but  as  to  the  advantage  that  you 
might  have  on  the  market  that  might  otherwise  be  taken  by  othei's? 

Mr.  Robbins.  I  think  I  touch  on  that  point  here  in  tny  statement 
especially. 

Mr.  MANN.  Before  you  proceed,  let  me  call  your  attention  to  the 
statement  which  was  made  here  by  Mr.  Meade,  in  which  he  stated  that 
if  a  railroad  company  with  which  you  have  an  exclusive  contract  had 
any  other  carload  of  fruit  on  that  line,  you  would  be  advised  so  that 
you  could  run  your  car  in  ahead  of  the  other  shipper's  car,  and  thereby 
prevent  the  sale  of  his  fruit? 

Mr.  Robbins.  That  is  absolutely  untrue.  We  have  no  advices  as  to 
anvbodv  else's  cars.  As  to  our  own  cars,  we  need  to  know  the  desti- 
nation  on  route  to  attend  to  the  icing;  but  our  produce  department 
never  knows  of  that  information.  We  do  not  handle  and  never  have 
handled  berries  and  fruit,  which  comprise  perhaps  95  to  98  i)er  cent 
of  the  shipments  in  our  cai's,  so  that  the  inference  that  we  would  use 
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that  information  to  spoil  a  market  for  anybody  else  is  simply  absurd 
on  its  face. 

Mr.  Mann.  It  neems  to  me  the  statement  was  made  in  reference  to 
shipping  peaches  from  Michigan  to  Boston. 

Mr.  KoBBiNS.  1  do  not  see  how  that  could  apply,  because  we  have 
never  dealt  in  peaches;  have  never  bought  or  sold  a  car  of  Michigan 
or  any  other  peaches,  and  would  have  no  incentive  whatever  to  put  a 
car  into  Boston  or  anywhere;  and  if  a  shipment  was  made  in  somebody 
else^s  car  we  would  not  know  anything  about  it,  and  neither  would  the 
department  handling  our  produce — our  produce  department— know 
anything  about  the  destination  of  the  shipments  of  produce,  even  in 
our  cars.     I  will  come  to  all  that  directlj. 

The  agitation  against  the  ear  companies  has  been  mainly  instigated 
by  leagues  of  commission  men,  who  generally  handle  on  an  arbitrary 
conmiission  basis  the  fruits,  berries,  and  produce  consigned  to  them. 
Only  in  rare  instances  are  they  the  owners  of  fruits,  berries,  or  pro- 
duce received  bv  them  in  our  cars.  Among  the  leaders  in  this  agita- 
tion is  Mr.  Meade,  of  Boston,  who  has  appeai'ed  before  this  cbmmittee. 
He  is  vice-president  of  a  refrigerator  car  company  with  a  million  dol- 
lars capital  stock.  I  am  reliably  informed  that  his  company  has 
approached  officials  of  railroads  with  which  our  company  has  dealings 
and  attempted  to  induce  them  to  build  their  own  cars  on  a  royalty 
under  patents  owned  bv  his  company. 

If  the  committee  will  bear  with  me  for  a  moment  1  would  like  to 
refute  a  few  of  the  statements  made  by  Mr.  Meade  to  this  committee. 
He  stated  that  Armour  &  Co.  had  gone  into  lines  of  business  in  which 
the  fruit  and  produce  men  are  engaged  to  such  an  extent  that  at  the 
present  time  the  Armour  interests  control  the  price  of  the  perishable 
iruit  products  of  this  country.  The  fact  is,  Armour  &  Co.  never  have 
been  m  the  fruit  business,  and  have  withdrawn  from  the  limited  pro- 
duce business  heretofore  handled.  Furthermore,  neither  Amour  & 
Co.  nor  any  of  their  interests  have  ever  dealt  in  over  1  per  cent  of  the 
produce  carried  in  Armour  cars,  and  that  the  control  of  the  fruit  pro- 
duce business  by  them  was  had,  or  even  contemplated,  is  absurd. 

He  claims  Armour  &  Co.  can  go  into  Michigan  and  buy  a  car  of 
potatoes,  bring  it  to  Boston,  get  a  tariff  of  $70,  and  sell  it  at  a  profit 
of  $35  when  others  would  lose  $36.  This  statement  is  most  extraordi- 
nary, as  potatoes  are  not  refrigerated  and  we  seldom  furnish  cars  for 
them,  and  even  when  we  do  the  total  gross  revenue  would  amount  to 
$12  to  the  car  line  for  nearly  a  month's  rental  for  the  car  and  Armour 
&  Co.  would  have  no  margin  above  anyone  else  to  work  on  in  handling 
this  Michigan  product. 

Mr.  Meade.  My  testimony  was  taken  wrong  on  that  point.  It  was 
peaches  that  I  spoke  of,  and  the  testimonj^  should  read  "peaches" 
instead  of  "potatoes." 

Mr.  Bobbins.  Peaches?  Well,  1  will  take  it  that  way,  then.  We 
never  have  dealt  in  a  carload  of  peaches. 

Mr.  Meade.  My  testimony,  a  copj^  of  which  I  have  here  in  my 
pocket,  was  to  the  effect  that  we  have  this  situation  confronting  us, 
that  Armour  &  Co.  can  go  into  Michigan  and  to  this. 

Mr.  Bobbins.  Likewise,  any  railroad  can  go  into  any  business.  His 
statement  to  the  effect  that  the  charge  of  icing  a  car  of  peaches  from 
Michigan  to  Boston  was  $20  in  1900,  and  that  when  the  Armour  car 
lines  obtained  an  exclusive  contract  with  the  railroads  the  price  was 
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advanced  to  $65,  and  later  to  $70,  is  also  misleading,  for  the  reason 
that  it  was  brought  out  in  the  testimony  before  the  Interstate  Com- 
merce Commission  in  the  Michigan  hearing  that  when  the  $20  rate 
was  in  effect  the  railroad  companies  absorl^d  the  cost  of  the  initial 
icing  as  well  as  icing  en  route,  and  our  charge  was  for  supervision, 
responsibility,  general  expenses,  etc.  When  we  were  later  compelled 
to  supply  the  ice  ourselves,  as  was  the  case  in  1903,  the  rate  was 
advanced  $36  to  cover  the  cost  of  ice,  and  consequently  the  car  line's 
profit  was  not  increased  by  the  advance  in  rate. 
.    I  would  like  later  to  submit  some  further  testimony  on  that. 

Mr.  Meade's  charges  that  the  railroads  bind-  themselves  to  furnish 
us  information  in  regard  to  the  cars  or  shipments  of  others  is  without 
foundation,  as  the  contrary  is  the  fact.  Tne  railroads  furnish  our  car 
lines  certain  information  as  to  our  own  cars  only,  to  enable  us  to  attend 
to  the  icing  and  tracing.  This  information  is  never  given  Armour 
&  Co.  or  used  except  for  the  benefit  of  the  owners  of  the  shipments. 

His  intimation  that  Armour  &  Co.  might  go  into  his  line  of  business 
to-morrow,  buy  up  the  peaches,  and  cut  the  throats  of  the  commission 
men  is  also  without  foundation  and  purely  theoretical  and  has  no  force 
or  argument. 

He  states  that  we  have  the  power  to  raise  rates  at  will,  or  furnish 
cars  or  not  as  we  see  fit.  The  contrary  is  the  fact,  as  contracts  with 
the  railroads  forbid  advance  in  refrigeration  rates  and  compel  us  to 
furnish  all  the  cars  required,  and  to  all  alike  without  discrimination, 
which  is  invariably  done. 

The  statement  made  by  Mr.  Meade,  that  we  say  to  the  railroads 
they  must  make  an  exclusive  contract  with  us  or  lose  so  many  carloads 
a  week  of  freight,  is  imaginary.  We  make  all  fruit-car  contracts  on 
the  merits  of  the  fruit-car  service,  and  without  any  connection  with 
the  packing-house  business. 

He  further  stated  that  he  had  no  means  of  knowing  our  charges. 
These  refrigeration  charges  are  printed  and  widely  distributed  among 
the  shippers  and  railroads,  and  are  to  be  had  by  anyone  upon  appli- 
cation. 

The  statement  made  by  Mr.  Meade,  that  the  car  company  discrimi- 
nated against  the  private  shippers  in  favor  of  the  Pennsylvania  Rail- 
road by  charging  that  company  only  $2.50  for  icing  cara  at  Jersey 
City  when  a  private  shipper  was  charged  $5  per  ton  and  iced  his  cars 
or  not  as  we  saw  fit,  is  also  without  foundation.  The  fact  is  we  charged 
the  Pennsylvania  Railroad  and  outside  shippers  the  same  price  of  $4 
per  ton  for  ice  at  Jersey  City,  and  are  compelled  by  contract  to  ice  all 
cat's  without  discrimination,  which  has  been  done. 

The  facts  in  the  Coyne  Brothers'  case,  quoted  by  Mr.  Meade,  are  as 
follows:  The  shippers  knew  the  refrigeration  charge  and  were  willing 
to  pay  it,  and  shipped  the  car  of  cantaloupes  on  consignment.  The 
receiving  commission  company  refused  to  pay  for  the  refrigemtion, 
but  nevertheless  charged  the  same  in  its  account  of  sales  against  the 
shipper.  We  sued  the  commission  company  (Coyne  Brothers)  for  the 
amount  of  our  charge  and  obtained  judgment  therefor. 

1  would  say  that  I  have  a  copy  of  the  account  of  sales  here  showing 
that  they  received  that  refrigerator  charge,  that  they  did  not  pay  us, 
and  never  have  paid  it  up  to  this  date.  The  shippers  were  not  in  sym- 
pathy with  the  movement,  and  readily  agreed  tnat  they  had  selected 
our  car,  knowing  what  the  charge  was,  and  desiring  the  service,  and 
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expected  to  pay  for  it.  The  commission  man  refused  to  pay  it  to  the 
railroad  for  our  lieneKt,  although  he  has  charged  it  in  bis  account  of 
sales. 

Mr.  Stevens.  The  shipper  pays  the  charge  in  the  last  analysis? 

Mr.  RoBBiNS.  Yes,  sir;  the  shipper  is  the  one  that  selects  the  serv- 
ice and  decides  on  the  car  and  wants  the  service  at  whatever  expense, 
and  as  a  rule  is  willing  to  pay  our  extra  charge — supposing  there  i> 
one — because  he  gets  better  service. 

Mr.  Stevens.  Supposing  he  ordered  other  cars  on  other  roads  where 
you  have  an  exclusive  contract,  he  could  not  get  them,  could  he? 

Mr.  RoBBiNs.  No,  sir;  no,  sir.  On  the  otner  hand,  if  we  did  not 
have  such  an  exclusive  contract,  and  he  could  not  get  any  cars,  he 
would  not  be  able  to  make  his  shipment. 

Mr.  Stevens.  You  had  better  proceed  with  your  statement,  I  think. 

Mr.  RoBBiNS.  The  report  has  gained  some  circulation  that  the  car 
companies  in  some  way  are  used  as  a  means  or  device  for  the  payment 
of  rebates  to  shippers.  This  I  desire  to  deny  in  the  most  positive  and 
sweeping  wav.  In  that  connection  I  might  add  that  I  am  equally 
Hcouainted  with  the  transportation  and  traffic  affairs  of  Armour  &  Co. 
ana  speak  advisedly  on  that  subject.  I  am  in  charge  of  that  branch  of 
the  business  of  Armour  &  Co.  as  well. 

Mr.  Stevens.  You  mean  to  say  that  it  is  no  advantage  to  Armour 
&  Co.  to  have  their  connection  with  this  car  line? 

Mr.  RoBBiNS.  Not  in  any  discriminatory  way.  It  is  simply  an  out^ 
side  investment  on  its  own  merits,  the  same  as  it  might  be  in  a  dozen 
other  lines  of  business.  We  are  in  the  business  to  make  a  reasonable 
profit.  We  do  not  claim  anj^thing  else.  But  we  do  deny  that  there  i> 
any  unreasonable  profit  or  margin  in  the  rates.  Our  rates  are  not 
fixed  by  oureclves  solely.  We  never  yet  have  been  able  to  get  an 
exclusive  contract  with  a  railroad  until  we  have  agreed  that  our  charges 
shall  not  exceed  a  certain  figure,  which  is  supposed  to  be  reasonable. 

Mr.  EscH.  In  that  connection  Mr.  Ferguson  cited  several  instance^ 
of  icing  charges  from  Gibson,  Tenn.,  to  Memphis  and  from  Posey ville 
to  Chicago.     1  would  like  to  have  an  explanation  of  them. 

Mr.  RoBBiNS.  The  fact  is  that  on  the  Northern  Pacific,  in  Oregon, 
there  is  an  ample  suppi}'  of  cheap  ice,  which  we  buy  and  pay  for  a.> 
cheap  as  we  can  get  it.  That  is  low-priced  ice.  Wnat  it  costs  I  do 
not  remember.  It  is  an  ice  country.  The  Northern  Pacific  rule  is 
that  they  make  no  charge  en  route  to  St.  Paul.  Icing  is  performed 
just  the  same,  but  they  a))sorb  it  in  their  rate.  It  is  one  of  the  pecul- 
iar practices  of  that  part  of  the  country.  I  do  not  know  that  I  can 
state  how  it  originated,  but  it  is  there  just  the  same.  The  result  is 
that  in  icing  a  car  from  Oregon  to  Chicago,  instead  of  taking  the  dis- 
tance into  consideration  and  making  a  high  rate,  we  take  the  cost  of 
the  ice  into  consideration,  and  with  free  ice  en  route  we  make  a  low 
rate.  On  the  other  hand,  the  tomatoes  from  Tennessee  are  shipped 
from  small  stations  where  there  is  no  local  ice,  and  ice  has  to  hv 
shipped  in  there  frecfuently  in  lots  of  a  few  pounds  at  a  time  with 
great  loss  from  shrinkage,  and  we  have  to  pay  the  icing  en  route  on 
that  business,  which  is  also  expensive  there.  So  that  the  comparison 
in  difference  between  the  two  rates,  Oregon  on  one  side  and  Tennesstn^ 
on  the  other,  is  not  a  comparison  at  all.  It  is  absolutely  diverse  fn>ni 
the  principle  on  which  our  tariffs  are  established — our  charges  are 
based  on  the  cost  of  the  service. 
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Mr.  EscH.  He  compares  it  with  the  Illinois  rate  which,  where  there 
was  no  contract,  was  only  $15,  I  think. 

Mr.  Bobbins.  That  $16  matter  I  had  never  heard  of  until  yesterday, 
and  1  can  not  explain  it.  He  does  not  ^ive  any  car  number,  but  I  can 
say  this,  that  it  is  just  on  the  same  principle  that  you  do  not  understand 
how  one  man  pays  $5  for  a  horse  and  another  man  pays  $300. 

Mr.  EscH.  He  said  that  you  charged  $50  for  the  same  service  for 
which  another  man  charged  $15. 

Mr.  RoBBiNS.  There  is  no  doubt  that  that  may  possibly  have  hap- 
pened in  a  case.  The  Illinois  Central  Road  may  nave  picKcd  up  one 
of  our  cars  with  a  small  tank  and  they  may  have  put  a  ton  or  so  of 
ice  in  it.  That  is  a  thin^  that  often  happens,  and  they  do  not  ice  again 
en  route.  The  comparison  is  entirely  valueless  without  particulars; 
just  as  valueless  as  a  comparison  between  the  Tennessee  rate  and  the 
Oregon  rate.  The  conditions  surrounding  them  were  probably  radically 
different. 

Mr.  EscH,  How  about  the  Posey ville  mte? 

Mr.  RoBBiNS.  The  Poseyville  rate  on  canteloupes  to  Chicago  $45, 
as  stated.  They  originate  in  a  country  where  there  is  no  ice,  and  ice 
has  to  be  shipped  in  there  from  Evansville,  and  the  cars  are  re-iced 
once  en  route,  and  our  profits  on  canteloupes  from  Poseyville  are 
simply  in  line  with  our  profits  from  anywhere  else,  which  we  insist 
are  reasonable.  The  fact  that  the  refrigerator  charges  maj^  have  been 
greater  than  the  freight  charges  cuts  no  figure.  A  railroad  might 
.switch  fi  car  under  ref rigemtion  for  $5,  and  it  might  cost  us  $25  to 
put  in  the  initial  ice.  The  initial  ice  is  the  important  figure  in  making 
a  rate.  The  distance  cuts  no  particular  figure.  We  do  not  consider 
the  distance.  The  question  is  what  the  cost  is — the  expense.  It  has 
been  claimed  here  that  the  connecting  milroads,  such  as  the  North- 
western, the  St.  Paul,  and  others,  were  willing  to  furnish  cars  for 
Michigan  business.  I  would  like  to  read  a  short  extract  from  the 
testimony  of  Mr.  Rowley,  general  freight  agent  of  the  Michigan 
Central  Railroad,  at  the  late  hearing  on  this  subject. 

Mr.  Decker.  You  used  largely  the  M.  D.  T.  cars  on  your  line  prior  to  the  Armour 
Car  Line  contract  for  this  fruit,  did  you  not? 

Mr.  Rowley.  No,  sir;  only  to  a  small  d^ree. 

Mr.  Decker.  What  cars  did  you  use? 

Mr.  Rowley.  Such  cars  as  we  could  get  from  connecting  lines. 

Mr.  Decker.  Was  your  greatest  trouble  in  securing  cars  for  the  fruit  business  as  to 
those  going  to  eastern  points,  like  Boston  and  New  York. 

Mr.  Rowley.  No,  sir;  the  difficulty  did  not  seem  to  be  confined  to  any  one  direc- 
tion.    There  was  trouble  at  all  times  in  all  directions. 

Commissioner  Prouty.  Your  judgment  is,  that  without  a  contract  with  the 
Armour  Co.,  as  you  are  situated  to-day,  you  would  have  difficulty  in  supplying  the 
Michigan  shippers? 

Mr.  Crowley.  We  consider  it  would  be  impossible. 

There  has  also  been  considerable  testimony  on  the  question  of  com- 
parative value  of  our  refrigeration,  particuhirly  from  Michigan.  I 
would  like  to  read  from  the  evidence  of  a  few  of  the  witnesses,  who 
were  shippers,  at  that  hearing.  I  will  first  I'cad  from  the  testimony 
of  Mr.  Gurney: 

Mr.  Urion.  State  to  the  Commission  in  your  own  way  and  in  your  own  language 
your  feeling  with  respect  to  the  installation  of  Armour  cars  on  the  line  of  the  Pere 
Marquette — the  advantages  an(l  disadvantages. 

Mr.  Gurney.  Well,  it  is  a  great  advantage  to  the  growers  in  our  place  and  county. 
We  have  only  one  railroad,  the  Pere  Marquette.    In  1899, 1900,  and  1901,  when  peaches 
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came  on  with  plums  and  oherrie^i,  we  couid  get  no  cars.  The  railroads  knew  that, 
for  instance,  at  Grand  Hapids  ancl  at  differ'^nt  places  where  there  were  two  madj*.  if 
they  did  not  give  the  buyers  the  cars  some  other  road  would,  and  once  in  a  while  we 
could  get  an  old  car — something  that  the  buyer  would  not  have — and  the  result  was 
that  in  1899,  1900,  and  1901  we  could  not  get  any  buvers.  Grand  Rapids  had  plenty 
of  buyers,  and  they  could  pay  a  dollar  a  bushel,  and  we  had  to  ship  ourselves  and 
get  nothing.  The  reason  we  could  not  get  any  buyers  was  they  would  not  come 
there  and  we  could  not  get  any  cars.  I  sold  my  peaches  one  year,  I  think  it  wa^  in 
1899,  to  a  party  with  the  understanding  that  I  was  to  have  so  much  a  bushel,  I  think 
it  was  a  dollar,  provided  he  could  get  cars.  He  took  uuite  a  number  of  cars  and  then 
told  me  that  he  could  not  take  any  more,  that  he  could  not  get  cars. 

Mr.  Urion.  Then  the  installation  of  these  cars  has  resulted  in  diverting  shipment 
from  your  community  from  Chicago  and  other  points  and  far  distant  points? 

Mr.  GuRNEY.  Yes,  sir;  since  the  Armour  cars  came  we  could  get  good  service  and 
plenty  of  buyers,  and  we  get  our  peaches  through  to  Connecticut,  Boston,  New  York, 
and  Columbus,  and  do  not  have  any  trouble. 

Mr.  Urion.  But  you  have  to  pay  a  refrigerator  charge? 

Mr.  GuRNBY.  But  the  refrigeration  charge  does  not  amount  to  anything  compared 
with  service.  Since  the  Armour  cars  came  in  1902  and  1903 1  have  made  50  per  c^nt 
more  as  a  grower  than  I  did  before.  I  never  got  a  refrigerator  car  that  I  was  dead 
sure  would  take  my  fruit  to  destination  until  the  Armour  people  came  in. 

Next  I*  will  read  from  the  testimony  of  Mr.  Corbin: 

Mr.  Urion.  Prior  to  1902  and  1903  where  was  the  bulk  of  stuff  in  your  community 
shipped? 

Mr.  Corbin.  Most  of  it  in  those  years,  by  not  having  refrigerator  cars  and  bnyer^ 
there  to  buy  of  us,  the  bulk  of  the  crop  was  shipped  to  Milwaukee  and  Chicago. 

Mr.  Urion.  Were  they  regarded  as  markets  that  were  as  good  as  outlying  market?? 

Mr.  Corbin.  No,  sir;  it  has  been  the  talk  of  the  growers  that  they  wished  they 
had  some  w^ay  they  could  load  cars  and  ship  them  to  different  points  so  as  to  relieve 
the  glut  that  liappened  at  Milwaukee  and  Chicago,  which  we  got  in  1902  and  1903. 

Mr.  Urion.  IMd  it  result  in  reaching  the  East? 

Mr.  Corbin.  Yes,  sir. 

Mr.  Urion.  Did  it  result  in  additional  profits,  and  enable  them  to  get  better  prices? 

Mr.  Corbin.  Yes,  sir. 

Mr.  Urion.  Taking  all  into  consideration,  will  you  state  to  the  Commission  w^hethcr 
you  remird  the  refrigeration  rate  of  the  Armour  Car  Line  as  excessive? 

Mr.  UoRBiN.  From  a  business  point  of  view,  rather  than  to  go  back  to  the  way  it 
was  before  this,  I  think  the  rate  is  not  exorbitant  at  all.  I  would  rather  pay  the 
prices  to-day  and  be  sure  of  the  service  we  get. 

Next  I  will  read  from  the  testimony  of  Mr.  McCarty: 

Mr.  McCarty.  I  have  l)een  in  business  there  about  forty  years,  and  have  been  a 
peach  shipper,  and  of  course  we  had  had  lots  of  trouble  shipping  peaches  and  gottins 
them  shipi)ed  to  a  distance.  We  had  to  ship  them  locally  a  great  deal  aird  nut 
with  loss.  Since  the  Armour  car  service  went  in  we  have  had  g(X>d  success  with  our 
peaches.  In  1902  I  shipped  45  cars  and  made  money  on  all  of  them.  1  shipped  7 
oy  the  Grand  Trunk.  I  got  the  cars  free  and  paid  for  the  idng.  I  lost  on  all  of 
them. 

Commissioner  Prouty.  Did  you  pay  the  full  charge? 

Mr.  McCarty.  Yes,  sir;  from  $35  to  $50.  It  paid  me  to  do  it  I  shipped  to  Mr. 
Fernald,  as  good  a  man  as  there  is  in  New  York.  He  said:  ** Don't  ship  any  way 
but  in  the  Armour  cars;  I  would  rather  pay  it  myself." 

Next  I  will  read  from  the  testimonj^  of  Mr.  Flood: 

Mr.  Flood.  Since  we  have  got  l)etter  service  frorra  the  Armour  folks  we  are  able 
to  extend  our  markets.  Prior  to  that  we  had  to  dump  almost  everything  into  the 
Chicago  and  Milwaukee  markets,  and  during  the  time  we  had  most  fruit  there  wasH 
conge8te<i  condition.  I  know  that  since  the  Armours  put  their  cars  on  we  have  had 
a  better  system  and  we  have  buyers  there.  Prior  to  that  they  would  say,  *  We  can 
not  come  here  and  buy  because  we  can  not  get  cars  to  make  our  markets." 

Next  I  will  read  from  the  testimony  of  Mr.  Loomis: 

Mr,  LooMiH.  My  experience  has  been  the  same  as  the  rest  of  them.  I  have  been 
shipping  twenty  years.  The  shipments  have  got  to  be  taken  care  of  as  they  go 
through,  and  until  Armour  &  Co.toof  care  of  them  we  did  not  have  that  service. 
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Mr.  TJhiok.  Has  the  profit  to  the  grow>^i«  and  shippers  in  your  community  been 
enhanced  by  the  use  of  Armour  cars,  notwithstanding  the  refrigerator  chaif^ecf? 

Mr.  Loom  IS.  It  has. 

Mr.  Urion.  They  have  made  more  profit  by  the  payment  of  the  refrigerator  chai^ges 
and  getting  the  service  than  they  did  under  the  old  arrangement? 

Mr.  LooMis.  Yes,  sir;  because  buyers  came  in  there,  and  we  could  not  have  them 
when  we  did  not  get  the  cars  and  service. 

Mr.  Stevens.  You  will  need  more  time,  1  imagine,  to  finish? 
Mr.  Bobbins.  Yes,  sir;  I  have  some  more  material  here. 
Mr.  Stevens.  Very  well,  we  will  hear  you  further. 
Thereupon  the  committee  adjourned  until  Monday,  February  6, 
1905,  at  10.30  o'clock  a.  m. 


Washington,  D.  C,  February  7, 1905. 

The  subcommittee  met  at  10.20  o'clock  a.  m.;  Hon.  Ferd.  A.  Stevens 
in  the  chair. 

8TATEMSHT  OF  MB.  F.  J.  BEICHMANN,  VICS-PRBSIDEHT  AHS 
GEHEEAL  MAVAOEE  8TEEET8  WESTEEH  STABLE  CAB  LINE, 
CHICAOO. 

Mr.  Reichhann.  Mr.  Chairman  and  gentlemen  of  the  committee:  I 
am  vice-president  and  general  manager  and  a  member  of  the  board  of 
directors  of  the  Streets  Western  Stable  Car  Line,  which  is  a  corpora- 
tion of  the  State  of  Illinois. 

Mr.  Stevens.  What  is  the  corporation  and  what  does  it  do? 

Mr.  Reighmann.  We  are  chartered  to  build  for  sale  and  hire  special 
stock  cars  for  the  transportation  of  cattle,  horses,  or  all  live  anunals. 

Mr.  Stevens.  How  extensive  a  business  do  you  have? 

Mr.  Reighmann.  We  own  and  lease  to  the  railroads  now  between 
8,000  and  9,000  cars.  That  varies  according  as  we  dispose  of  cars,  at 
times  sell  them  outright.  We  manufacture  these  cars  and  sell  them 
or  lease  them. 

Mr.  Stevens.  Just  state  the  course  of  your  business.  For  example, 
beginning  now,  the  first  of  the  year,  about  how  does  your  business 
run  during  the  year?  In  what  way  do  3'ou  have  connection  with  the 
railroads  or  shippers? 

Mr.  Reighmann.  If  there  is  no  objection,  I  think  that  I  can  present 
our  position  very  briefly  by  following  the  outline  that  I  have  drawn 
here.  I  think  I  can  present  it  more  connectedly,  and  I  will  refer  to 
my  notes,  although  I  shall  not  confine  myself  to  them.  If  there  is  no 
objection  I  would  like  to  proceed  on  that  line. 

Mr.  Stevens.  Proceed  m  your  own  way  to  expedite  matters. 

Mr.  Reighmann.  I  come  before  the  committee  not  as  a  lawyer  to 
discuss  the  legal  points  that  may  be  involved  in  the  regulation  of 
the  so-called  private  car  lines,  but  as  a  business  man,  having  had 
twenty -five  years  experience  in  railroad  matters,  and  which  has  nearly 
all  been  devoted  to  tne  special  freight  service  of  railway's  and  in  mat- 
ters connected  with  and  the  management  of  various  private  car-line 
enterprises,  to  discuss  the  purely  operating  or  business  phases  of  these 
organizations,  and  to  correct  some  misstatements  that  have  been  made, 
especially  with  regard  to  the  private  stock  car  lines  with  which  I  am 
at  present  connected. 

H.  Doc.  422,  58-3 30 
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1  deem  it  important  at  the  outset  to  make  a  clear  statement  to  tbe 
committee  of  tne  various  methods  by  which  the  railway  common  car- 
riers obtain  ears  for  the  transportation  of  conmiodities.  They  obtain 
them,  first,  by  purchasing  them  or  building  them  at  their  own  car 
manufacturing  plants;  second,  by  leasinj^  them  under  what  is  known 
as  the  car-trust  plan,  under  which  the  title  to  the  cars  remains  with  the 
builders  or  vendors  until  the  car-trust  notes  issued  under  a  contract  of 
sale  or  lease  have  all  been  paid*  third,  they  obtain  cars  from  private 
owners  on  what  is  known  a«  regular  mileage  (a  conunon  rate  estaolished 
by  all  railroads  in  a  given  territory  for  the  use  of  private  cars,  the  rate 
varying  somewhat  as  between  refrigerator  cars,  stock  cars,  and  so 
forth),  and  to  meet  certain  traffic  contingencies  an  established  rental 
per  month,  or  a  guarantee  of  a  minimum  earning  per  car  per  month  ih 
exacted  by  the  car  owner  and  allowed  by  the  railway.  All  cars,  regard- 
less of  how  they  are  obtained  by  an  individual  railroad,  are  interchanged 
between  railroads,  and  settlement  is  made  by  the  operating  company 
directly  with  the  car  owners.  Now,  in  speaking  here  of  cars  I  mean 
freight  cars.  That  is  not  true  of  passenger  equipment,  as  you  gentle- 
men may  know. 

Let  me  cite  briefly  what  the  Interstate  Commerce  Commission  said 
on  this  point.  I  will  quote  only  the  earliest  decisions,  which  I  under- 
stand have  been  sustained  by  tfie  decisions  of  the  Supreme  Court.  In 
tlie  Worcester  Excursion  Car  Company  v.  The  Pennsylvania  Railroad 
Company,  in  the  Third  Interstate  Commerce  Commission  Report,  they 
say  tnat  the  railroad  company  may  acquire  cars  by  construction,  by 
purchase,  or  by  contract,  tor  their  use,  and  no  one  has  the  power  to 
compel  a  railroad  company  to  select  among  these  several  modes  or  to 
contract  with  all  comers.  In  the  Independent  Refiners'  Association  of 
Titusville,  Pennsylvania,  and  the  Independent  Refiners'  Association 
of  Oil  City,  Pennsylvania,  ^^  The  Pennsylvania  Railroad  Company  and 
the  Western  New  i  ork  and  Pennsylvania  Railroad  Company  (5*1.  C. 
C.  Rep.,  415)  they  say: 

It  is  the  duty  of  the  carrier  to  equip  its  road  with  the  means  of  transportation,  and 
in  the  al)8ence  of  exceptional  conditions  tliose  means  must  be  open  impartially  to  alj 
shippers  of  like  traffic. 

I  do  not  know  how  much  these  earlier  rulings  may  have  infiaenced 
the  extension  and  development  of  the  private  car  business;  but,  regard- 
less of  whether  they  correctly  express  the  legal  status  of  these  com- 
panies, there  is  no  doubt  they  were  accepted  as  the  law,  and  they  were 
certainly  in  line  with  current  economic  tendencies  in  the  transporta- 
tion business  of  the  country. 

The  most  lucid,  and  to  my  mind  the  most  accurate,  statement 
which  has  been  made  regarding  the  growth  and  development  of  the 
interchange  of  cars  and  the  s^^stem  of  hiring  and  compensating  own- 
ers for  cars  in  this  country  we  find  in  the  Fifth  Annual  Report  of  the 
Interstate  Commerce  Commission,  1891,  beginning  at  page  34,  from 
which  I  will  quote  briefly: 

Under  the  turnpike  theory  of  "  tolls."  the  owner  of  the  vehicle  would  pay  to  the 
owner  of  the  road  the  sum  fixed  by  law,  or  by  agreement  between  the  parties,  for 
the  privilege  of  pasping  the  vehicle  over  the  road.  Then  if  the  owner  of  the  vehicle 
were  himself  a  carrier  he  would  make  his  own  charges  to  his  patrons.  Since,  how- 
ever, the  railway  company  has  become  the  exclusive  carrier  over  its  line,  as  well  as 
the  owner  of  the  road  itself,  the  idea  of  '  tolls,"  in  the  sense  of  a  payment  to  the 
company  by  the  private  owner  of  a  car  for  the  passage  of  the  car  over  the  road  has 
become  for  the  most  part  obsolete. 
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After  the  necesBity  for  the  exclusive  control  of  a  single  company  over  the  trans- 
portation and  general  operations  of  the  railroad  became  finally  settled,  the  use  of 
other  cars  than  its  own  was,  during  a  considerable  period  at  least,  unusual.  As 
soon,  however,  as  the  sagaiuty  of  railway  management,  prompted  by  the  demands 
of  commerce,  undertook  the  establishment  of  through  routes  of  trade  and  travel  over 
connecting  lines  the  necessity  for  the  passage  of  the  cars  of  one  company  over  the 
lines  of  another  to  save  the  trouble  and  expense  of  breaking  bulk  or  transferring  the 
contents  became  clearly  apparent. 

But  in  the  adjustment  of  the  relations  between  the  owner  of  the  road  over  which 
tlie  car  was  to  pass  and  the  owner  of  the  connecting  road  to  which  the  car  belonged 
the  idea  of  a  payment  of  toll  for  the  carriage  of  the  car  by  the  latter  to  the  former 
was  discanled  and  the  idea  of  a  hiring  of  the  car  by  the  former  from  the  latter  was 
adopted.  Under  the  conditions  of  interchange  of  traffic  and  of  cars  between  con- 
necting lines,  where  the  use  made  by  each  of  the  cars  of  the  other  or  others  would 
in  the  long  run  l^e  nearly  equal,  the  amount  i^reed  to  be  paid  for  such  use  would 
not  be  very  material.  A  striking  of  balances  between  the  mutual  accounts  would 
bring  the  parties  out  pretty  nearly  even.  Whether  or  not  under  the  circumstances 
the  amount  agreed  to  oe  paid  for  the  hire  of  cars  is  actually  more  or  less  than  a  fair 
compensation  for  their  use  is  a  comparatively  unimportant  question.  The  question, 
however,  becomes  one  of  great  importance  in  connection  with  the  use  of  cars  belong- 
ing to  private  shippers  in  transportation  over  lines  of  railways. 

In  the  pprowth  and  development  of  railway  traffic  it  became  evident  that  many 
commodities  might  l)e  transported  to  much  greater  advantage  in  certain  kinds  of  cars 
specially  adapt^  to  the  character  and  peculiar  (jualities  of  the  particular  traffic 
tnan  in  the  ordinary  cars  furnished  by  the  earners.  The  latter  did  not  alwavs 
renpond  to  the  demand  for  improved  vehicles  of  special  pattern,  but  frequently 
failed  to  provide  them  in  their  own  equipment.  Hence,  bv  agreement  between 
shipper  and  carrier,  the  former  often  undertook  to  provide  nis  own  cars  for  ship- 
ment of  his  particular  commodities. 

It  will  be  seen  from  this  .statement  of  the  Commission  that  the  first 
railway  freight  cars,  being  an  improvement  over  the  best  means  of 
tiunsportation  prior  to  the  advent  of  the  railway,  were  ample  for  the 
satisnictorj  transportation  of  the  staple  commodities  that  were  pro- 
duced durmg  the  early  period  of  railroads;  and  it  was  but  natural  that 
railway  managers  should  have  guarded  jealously  the  carriage  of  com- 
modities in  their  own  cars  onl}'. 

The  transportation  problem  grew  more  complex,  however,  as  indus- 
try became  more  diversified  and  the  genius  of  American  producers  in 
such  a  vast  country,  with  its  varying  climate,  brought  forth  commod- 
ities of  a  more  perishable  and  destinictible  nature,  demanding  cars 
adapted  to  the  transportation  of  particular  commodities.  The  rail- 
way managers  were  now  confronted  with  the  more  intricate  problems 
of  transpoi*tation.  They  must  either  forego  and  relinquish  the  earn- 
ings that  were  sure  to  follow  through  this  great  diversion  of  industry 
or  they  had  to  take  the  risk  of  providing  special  cars,  assuming  the 
entire  expense  incident  to  the  development  of  this  special  traffic,  with- 
out any  substantial  guarantee  that  the  special  cars  would  continually 
be  used  by  the  producers  of  commodities  to  be  transported  in  them. 
The  struggle  was  a  brief  one,  and  it  resulted  in  the  railway  managers 
saying  to  wie  producers  of  these  special  commodities  (on  the  theory, 
no  doubt,  that  anv  article  of  commerce  is  not  fully  produced  until  it 
is  in  the  Lands  of  the  consumer):  "  You  are  more  familiar  with  the 
kind  of  car  best  suited  for  the  transportation  of  this  commodity  and 
are  therefore  best  qualified  to  provide  the  car  required.  If  you  will 
do  this,  we  will  allow  you  a  fair  compensation  on  your  additional  cap- 
ital invested."  In  effect,  said  to  them  that  they  must  provide  cars  as  a 
part  of  their  plant.  By  doing  this  the  producers  were  enabled  to 
avail  themselves  of  more  extended  markets  and  enabled  to  ship  over 
the  largest  number  of  railways.     This  gradually  led  up  to  special  com- 
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panics  being  organized  to  supply  the  smaller  shippers  with  improved 
cars  that  would  facilitate  the  more  economical  and  more  perfect  hand- 
ling of  special  commodities  and  practically  placed  them  on  the  same 
basis  as  the  large  car-owning  shippers.  The  improved  stock  car 
resulted  from  a  desire  on  the  part  of  shippers  ana  handlers  of  live 
stock  to  eliminate  the  yardage  expense  and  to  reduce  the  shrinkage  of 
live  stock  in  transit  to  a  minimum  by  the  more  humane  treatment  of 
cattle. 

But  perhap  a  still  stronger  influence  with  the  railroads  was  the 
question  of  limiting  their  liability,  being  unwilling  to  assume  any 
greater  risks  than  were  involved  in  the  transportation  of  the  ordinary 
staple  commodities.  They  compelled  the  owners  of  the  products  to 
assume  the  risk  of  loss  and  damage  to  these  commodities  while  in 
transit  in  these  special  cars,  and  here,  again,  through  the  free  opera- 
tion of  the  laws  of  trade,  independent  coiiimnies  offered  to  furnish  thiis 
added  protection  to  the  smaller  shippers  lor  an  additional  charge. 

I  dwell  upon  this  matter  in  its  historical- aspect  largely  because  the 
contention  nas  been  very  stronglv  made  that  originally  the  railways 
made  a  charge  in  addition  to  the  freight  rate  for  the  transportation  of 
these  special  cars;  that  the  departure  was  in  the  nature  of  granting  a 
concession  amounting  to  a  rebate  to  the  industries  that  have  provided 
themselves  with  these  special  cars.  I  maintain  that  this  charge  wa^: 
originally  made  because  of  the  determination  of  the  railway  managers 
in  the  early  period  of  railroading  to  confine  the  transportation  of  com- 
modities in  tneir  own  vehicles,  and  was  really  intended  as  a  penalty  or 
fine  upon  a  person  presuming  to  furnish  his  own  cars.  Nothing  i> 
clearer  than  that  the  best  results  could  be  obtained  by  the  shippers 
and  railroads  working  in  harmony  to  provide  the  most  efficient  car 
that  would  transport  commodities  at  a  minimum  expense,  damage, 
shrinkage,  and  loss;  and  that  it  was  a  similar  improvement  in  trans- 
portation matters  as  that  adopted  by  the  railways  when  they  agreed  to 
interchange  cars  between  themselves,  and  the  operating  company  to 
compensate  the  owning  company  by  allowing  what  they  believed  to  be 
a  fair  return  for  the  capital  invested. 

This  specialization  in  the  carrying  trade,  as  well  as  many  others  that 
might  be  cited,  such  as  the  establishment  of  what  is  known  as  the  Coop- 
erative Fast  Freight  Line,  providing  for  the  through  transportation  of 
commodities  between  great  distances  over  a  number  of  connecting  rail- 
roads under  a  joint  traffic  agreement,  the  establishment  of  special  com- 
panies for  handling  express  matter,  and  so  forth,  and  which  1  ao  not  think 
it  necessary  for  our  purpose  to  go  into;  this  specialization,  I  say,  was  a 
mere  application  of  the  principle  of  the  division  of  labor  to  the  carry- 
ing tra^  of  the  country;  ana  it  is  as  firmly  rooted  in  our  commerce 
to-day  as  is  the  production  of  commodities  requiring  special  cars  for 
their  transportation. 

I  would  like  here  to  illustrate  that  a  little  bit,  but  perhaps  I  had 
better  go  right  ahead  with  what  I  have  to  say,  and  then  the  illustra- 
tions can  come  out  in  answer  to  questions  that  you  gentlemen  may 
ask  me. 

That  these  arragements  would  have  a  strong  influence  upon  rates, 
discernible  to  the  far-seeing  I'ailway  managers,  was  perhaps  another 
reason  why  the  extension  of  private  cars  should  have  been  originally 
strongly  opposed.  For  it  will  be  readily  seen  that  the  private  car 
was  an  added  strength  to  the  so-called  weaker  lines,  enabling  them  to 
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secure  a  large  traffic  far  in  advance  of  their  financial  ability  to  provide 
an  ample  equipment.  In  other  words,  it  made  the  traffic  more  com- 
petitive between  carriers;  and  of  course  the  converse  of  the  proposition 
must  also  be  true,  that  according  as  cars  can  be  confined  to  a  few  hands, 
the  greater  will  be  the  monopoly  of  the  carrying  trade.  There  is, 
however,  no  monopoly  in  the  car;  that  rests  in  the  railroad  which 
is  responsible  for  its  proper  use. 

1  know  of  no  section  of  the  country  and  of  no  railroad  whose  traffic 
does  not  vary  sufficiently  to  call  into  service  for  brief  periods  addi- 
tional equipment  which  it  would  not  pay  individual  roads  to  provide 
and  keep  idle  the  larger  part  of  every  year  and  in  some  years  nave  no 
use  for  whatever.  Owing  to  the  extreme  variation  in  traffic  conditions, 
the  widest  possible  latitude  should  be  permitted  railroads  for  inter- 
changing and  obtaining  cars,  and  any  legislation  restricting  the  power 
of  the  railroads  in  this  respect  will  undoubtedly  result  in  great  hard- 
ship to  the  shipping  public  as  well  as  have  a  disastrous  effect  upon 
prices  and  industry. 

In  this  connection  I  would  cite  the  live-stock  traffic  that  is  shipped 
into  large  central  markets  like  Chicago,  and  so  forth,  from  a  vast  and 
extensive  territorv  without  any  means  for  controlling  the  volume  of 
the  movement.  Here  the  need  of  a  very  elastic  arrangement  for  obtain- 
ing cars  is  essential.  The  supply  of  cars  at  such  markets  is  of  far  more 
importance  than  may  appear  to  the  casual  observer.  In  my  opinion, 
without  the  assurance  of  an  ample  car  supply  at  these  large  centi-al 
markets  to  protect  the  shipments  of  exporters  and  the  smaller  shippei-s 
who  do  not  own  cars,  the  markets  would  be  very  much  narrowed  and 
tlie  purchase  of  cattle  would  be  more  nearly  confined  to  industries 
having  slaughtering  facilities  at  these  points.     Is  not  that  plain? 

Mr.  Stevens.  Do  you  mean  to  say  that  unless  this  special  service 
was  rendered,  the  small 

Mr.  Keighmann.  Yes,  sir.  I  am  going  to  enlarge  on  it  to  show  you 
that  private-car  lines  with  their  large  equipment  of  special  stock  cars 
operating  in  interchange  upon  practically  all  of  the  railways  in  the 
Lnited  States  on  a  regular  mileage  basis  have  a  large  number  of  cars 
constantly  arriving  at  these  large  central  markets,  so  that  when  there 
is  an  increased  demand  for  outward-bound  shipments  from  these 
markets  the  cars  can  be  easily  applied  where  most  needed.  The  yard- 
age expense  and  loss  b}'^  shrinkage  is  so  great  when  cattle  are  held 
over  that  shippers  do  not  generally  enter  the  markets  until  thej'^  are 
assured  of  a  supply  of  cars  to  move  them  promptly. 

This  arrangement  works  automatically  and  gives  good  satisfaction. 
It  is  generally  conceded  by  the  railroads  that  they  need  the  private 
stock  cars  for  the  proper  handling  of  the  live-stock  traffic.  In  this 
connection,  I  desire  to  refer  to  abuses  complained  of  by  the  Interstate 
Commerce  Commission  in  its  Seventeenth  Annual  Keport  for  1903. 
The  report  reads,  at  page  24: 

The  average  mileage  of  through  stock  trains  upon  the  principal  canying  lines  to 
the  £ast  exceeds,  it  is  said,  100  miles  per  car  per  day,  yielding  to  the  owner  of  such 
cars  a  return  of  over  60  cents  per  car  per  day.  This  return  is  three  times  that  allowed 
for  the  exchange  of  railroad  cars,  most  of  which  cost  more  than  the  average  value  of 
private  stock  cars.  As  much  as  85  cents  per  day,  it  is  asserted,  has  been  received  for 
several  consecutive  months  within  the  past  year  by  the  owners  of  private  stock  cars 
employed  in  through  runs  as  above  stated.  To  insure  the  use  of  these  stock  cars  by 
leading  shippers,  who  are  often  prominent  packers,  it  in  chargetl  to  have  been  the 
practice  of  the  concerns  owning  such  cars  to  divide  with  the  shippers  the  mileage 
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received  from  the  railroad  companies,  a  practice  which  o];>erated  to  the  same  effect  a« 
the  j>ayment  of  rel)ates  to  8uc!i  nhippers,  tliUH  pla^'in^  their  smaller  competitors  at  an 
unfair  disadvantage.  Such  miiust  discriminations  would  not  })c  poesible  if  the  car 
owners  were  restricted  to  an  allowance  which  would  give  them  only  a  fair  return 
upon  their  investment. 

Now,  since  we  are  practically  the  largest  private  stock-car  lines,  hav- 
ing prol^bly  the  best  arrangements  for  handling  and  interehanging- 
our  cars,  making  it  possible  to  release  them  where,  in  our  judpfment,  it 
would  improve  the  transportation  in  other  directions,  and  we  have  got 
perhaps  60  per  cent — 1  will  go  further  than  that,  possibly  75  per  cent— 
of  the  live-stock  traflScfrom  Chicago  markets  into  Eastern  States  points, 
largely  Atlantic  seaboard  points,  and  a  large  part  of  which  of  course, 
is  for  export,  it  seems  to  me,  Mr.  Chairman,  that  any  public  body 
should  not  attack  a  corporation  of  a  State,  even  though  its  jurisdictjon 
were  positively  established,  without  having  the  facts  to  warrant  it. 
The  statement  of  the  Commission  is  taken  almost  bodily  from  reports 
made  by  Mr.  J.  W.  Midgley,  a  so-called  expert,  who  testified  at  the 
October  hearing  in  Chicago  that  his  entire  experience  had  been  in  traffic 
matters,  and  that  he  had  nad  very  little  experience  as  a  car  man  when 
be  took  hold  of  the  car  proposition — 1  mean  the  railroad-car  proposi- 
tion very  largely — at  the  request  of  certain  railroad  men  two  or  tnree 
years  ago. 

I  want  to  say  that  this  statement  of  the  Commission  is  a  purely 
imaginary  statement  that  has  no  doubt  been  imposed  upon  the  nonor- 
able  Commission  and  which  I  desire  to  disprove  by  submitting  a  certi- 
fied statement  of  the  numl)er  of  cars  and  tne  average  earnings  per  car 
of  the  Street's  Western  Stable  Car  Line  in  the  eastern  territory  and 
for  the  period  referred  to.  The  Commission  or  their  informant  failed 
absolutely  to  recognize  the  fact,  which  should  have  been  familiar  to 
anyone  undertaking  to  inform  the  Commission  upon  the  subject,  that 
the  cars  of  private  companies,  so  far  as  the  live-stock  traffic  is  con- 
cerned, are  resorted  to  very  largely  when  there  is  serious  congestion 
of  traffic  on  the  roads  in  the  eastern  territory,  due  to  various  causes, 
among  which  the  most  striking  are  snow  blockades  or  severe  winter 
weather,  when  empty  cars  can  not  be  returned  promptly  and  the  pri- 
vate companies  are  compelled  to  send  a  very  much  larger  number  of 
cars  into  the  territory  than  would  be  needed  if  cars  were  moved  freely. 
The  return  movement  of  these  cars  is  always  very  slow. 

Mr.  Stevkns.  You  get  paid  for  both  ways,  do  you  not? 

Mr.  Keiciimanx.  Yes,  sir.  We  have  absolutely  nothing  to  do  with 
the  traffic.     We  hire  the  cars,  and  they  pay  us  mileage  on  each  car. 

Mr.  Stevens.  It  does  not  make  any  difference  to  you  how  slow  they 
are  in  returning  them,  then? 

Mr.  Reichmann.  Yes,  sir;  certainly.  We  are  paid  on  mileage,  and 
we  are  just  the  same  as  anybody  else  traveling  on  mileage.  If  he 
could  travel  all  the  time  his  earnings  would  of  course  be  reduced  by 
delay. 

Mr.  Adamson.  You  have  nothing  to  do  with  the  transportation  of 
the  car  either  way  ? 

Mr.  Reichmann.  No,  sir. 

Mr.  Adamson.  Or  the  freight? 

Mr.  Reichmann.  1  will  come  to  that  in  a  moment.  I  desire  to  sub- 
mit to  the  committee  a  statement  of  the  average  number  of  Street's 
Western  Stable  Car  Line  cars,  Hicks  stock  cars,  and  Cauda  Cattle 
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Company  cars  upon  the  railroads  engaged  in  interstate  traffic  from 
Western  States  points  to  Eastern  and  Atlantic  States  points,  covering 
all  cars  engaged  in  said  long-haul  traffic,  the  total  gross  earnings  of 
these  cars,  as  reported  by  the  railroads  operating  the  same,  and  the 
average  earnings  per  car  per  month.  This  statement  is  signed  and 
sworn  to  by  Joseph  J.  Schneider,  the  accountant  of  Street's  vVestern 
Stable  Car  Line. 

The  table  referred  to  by  Mr.  Reichmann  is  here  inserted  in  the 
record  as  follows: 

Statement  of  the  average  number  of  Street* $  WeAem  SlaUe  Car  Line  cars.  Hicks  Stock  cars, 
and  Oanda  Cattle  Vompany  cars  upon  Hie  railroads  engaged  in  interstate  traffic  from 
Western  States  points  to  Eastern  and  Atlantic  States  points^  covering  all  cars  engaged  in 
said  long-haul  traffic,  the  total  gross  earnings  of  tliese  cars  as  reported  by  the  railroads 
operating  the  same,  and  the  average  earnings  per  car  per  month. 


Month. 


March 

April 

Jiay 

June 

July 

August 

September. 

October 

November , 


1902. 


Totalgr«»     ^l^!^l 
earnings. 


number 
of  cars. 


fl0.4A8.17 
6,4&l.d8 
7,265.04 
7,976.69 
6,989.14 
7,674.65 
7.366.05 
10,263.10 
10,859.31 
December 14,547.13 


January . . . 
February . . 

March 

April 

Biay 

June 

July 

August 

September. 

October 

November . 
December. 


1908. 


January., 

February 

March... 

April 

May 

June 

July 


1904. 


17,920.89 
19,861.07 
19,960.62 
13,484.27 
10,582.02 
11,096.33 
8,800.08 
10,880.68 
10.218.06 
12.379.07 
13,010.33 
18.990.35 


20,737.49 
22.647.62 
24,630.04 
20,478.04 
15,962.75 
11, 809.  (M 
11,771.34 


1,801 
997 
784 
773 
764 
751 
853 
883 
1,187 
1,492 


1,901 
2,255 
2,132 
1,647 
1,352 
1,187 
1,264 
1,247 
1,325 
1,314 
1,347 
1,539 


2,042 
2,628 
2,586 
2,101 
1,751 
1,485 
1.265 


Average 

eamingH 
per  ear. 


98.06 
6.60 
9.27 

10.82 
9.08 

10.32 
8.64 

11.62 
9.14 
9.75 


9.42 
8.80 
9.36 
8.19 
8.00 
9.35 
6.97 
8.73 
7.71 
9.42 
9.68 
9.09 


10.16 
8.62 
9.52 
9.75 
9.11 
7.95 
9.81 


Statb  of  Illinois,  County  of  Cook,  ss: 

JoHeph  J.  Schneider,  being  first  duly  ewom,  upon. his  oath  deposes  and  says  that  he 
is  the  accountant  in  charge  of  the  car  records  of  Street's  Western  Stable  Car  Line,  and 
has  served  in  that  capacity  for  more  than  two  years  continuously  last  past;  that  he  has 
compiled  the  above  statement-,  and  that  the  same  is  true  and  correct  in  every  par- 
ticular. 

Joseph  J.  Schnbider. 

Subscribed  and  sworn  to  before  me  by  said  Joseph  J.  Schneider,  this  18th  day  of 
January,  A.  D.  1905.  ^ 

Katk  L.  Blade,  Notary, 

Mr.  Reichmann.  This  statement  as  you  sec  commenced  with  March, 
1902,  and  it  ends  in  July,  1904.  That  was  as  late  a  dat<^  as  our  records 
were  complete  enough  to  give  us  the  information,  and  besides,  it  cov- 
ers fully  Uie  period  which  the  IntcM-state  Commerce  Commission  refer 
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to  in  their  report.  I  will  start  with  March,  1902,  when  we  had  1,3<'»1 
cars  in  the  eastern  territory,  and  the  average  earnings  per  car  were 
$8.06.  There  are  also  shown  here  the  actual  amounts  paid,  and  1  will 
say  that  it  appears  that  for  any  one  month  of  our  total  earnings  in  the 
eastern  territory  the  maximum  is  in  March,  1904,  when  it  was 
$24,680.04:  on  2,586  cars.  When  I  speak  of  cars  in  this  table  that 
means  cars  that  have  been  on  the  road  a  whole  month.  This  statement 
is  based  on  30  car  da^'s.  That  is  a  little  technical,  perhaps,  but  I  think 
it  is  generally  understood  what  that  means. 

In  January,  1904,  the  number  of  cars  was  2,042  and  the  average 
earnings  were  $10.16.  Then  we  jumped  the  next  month  to  2,628  cars, 
and  our  average  earnings  were  only  $8.62.  We  put  in  nearly  6f^i 
cars  there  in  that  month.  We  may  within  a  week  have  to  put  in  a 
thousand  additional  cars  at  times. 

Sir.  Reichmann  here  read  aloud  the  entire  table  above  referred  to.) 
oes  not  that  prove  that  this  arrangement  works  perfectly  auto- 
matically? We  take  them  out  and  put  them  in  as  is  necessary,  and 
our  earnings  stay  about  the  same,  and  the  railroads  handle  the  cars  in 
about  the  same  way.  Uow  does  that  compare  with  the  testimony  of 
the  gentlemen  who  testified  before  the  Senate  committee,  I  think,  the 
other  day,  that  the  earnings  on  these  cai*s  were  as  high  as  $12  a  day? 
This  table  is  certified  to  and  sworn  to  before  a  notary. 

Mr.  Adamson.  I  looked  at  the  figures  as  you  gave  those  details,  and 
I  would  like  to  know  whether  it  is  true  that  you  do  not  averajifo 
over  $12  a  day. 

Mr.  Reichmann.  I  will  answer  that  our  earnings  on  the  cars  in 
other  territories  are  considerably  below  the  earnings  in  the  eastern 
territory.     I  will  admit  that  those  are  the  best  earnings  which  we  have. 

Mr.  Adamson.  That  is,  in  the  Atlantic  division? 

Mr.  Reichmann.  Yes;  between  Chicago  and  the  Atlantic  seaboai*d. 
It  is  the  best  and  quickest  route  that  we  nave,  and  it  is  where  the  cars 
come  right  back  to  our  center,  and  we  can  shift  them  to  other  places. 
Do  you  see  what  that  means?  It  is  a  well-recognized  principle  of  car 
distribution  that  no  railroad  manager  would  diminish  the  equipment 
on  his  own  line  to  the  extent  of  threatening  his  own  local  service.  Take 
a  great  railroad  like  the  Pennsylvania  Railroad.  They  have  not  got 
to  serve  the  shippers  at  Chicago  only.  Think  of  the  vast  territory 
that  they  must  serve. 

I  desire  to  correct  the  report  in  still  another  raspect.  It  is  not  true, 
as  stated  by  the  Commission,  that  the  cars  of  tne  private  stock-car 
companies  are  largely  used  by  the  prominent  packers.  It  is  safe  to 
say  that  not  5  per  cent  of  such  cars  are  used  by  the  packers.  They 
are  used  for  shipments  purchased  in  competition  with  the  packers. 

Mr.  Mann.  These  packers  do  not  ship  live  stock,  do  they? 

Mr.  Reichmann.  They  do;  yes,  sir.  The}"  do  ship  some  live  stock 
when  they  buv  more  than  their  plant  will  handle,  and  there  is,  of 
course,  a  certain  amount  of  fresh  meat  that  is  consumed,  as  you  know. 
Some  people  do  not  like  cold-storag^e  meat,  and  they  do  ship  more  or 
less  live  stock.  They  to-day  ship  nogs — largelv,  however,  to  Boston 
and  New  England.  That  is  a  matter  that  I  would  rather  the  people  in 
that  line  of  business  would  handle  before  the  committee,  because  they 
will  do  so  more  correctly,  no  doubt,  than  if  I  should  be  permitted  to 
draw  on  my  imagination  and  talk  to  you  about  the  packers'  bu^siue^f). 
I  want  to  telk  about  the  things  that  I  have  the  facts  on. 
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Mr.  Mann.  Do  the  packers  ship  the  bulk  of  the  live  stock  from 
Chicago  east  in  your  cars? 

Mr.  Reichmann.  I  have  stated  that  they  do  not  ship  5  per  cent  of 
it  in  our  cars.  Some  of  the  packers — for  instance,  the  Swift  Com- 
pany— have  their  own  live-stock  cars,  and  especially  the  hog  cars, 
rhey  have  a  good  many  of  them.  They  would  go  to  a  railroad  agent 
and  order  a  car  the  same  as  any  other  shipper,  and  the  railroad  com- 
pany might  furnish  them  our  car  or  one  of  their  own  cars.  It  would 
depend  entirely  upon  what  they  had  available.  Does  that  answer  your 
question? 

Mr.  Mann.  Yes,  sir. 

Mr.  Reichmann.  I  desire  to  correct  the  report  of  the  Interstate 
Commerce  Commission  in  still  another  respect.  It  is  not  true  as 
stated  by  the  Commission  that,  as  a  rule,  the  common  stock  cars  built 
by  railroads  cost  more  than  the  special  stock  cars  of  the  private  stock 
car  companies.  The  latter  cost  more  and  are  preferred  by  shippers 
because  cattle  are  better  housed  in  them  and  the  shrinkage  and  loss  is 
less  than  in  a  common  car,  where  cattle  can  not  be  fed,  watered,  and 
cared  for  as  they  can  be  in  the  special  stock  cars.  It  also  costs  much 
more  to  maintain  these  special  cars  with  feeding  and  watering  devices 
than  it  does  a  common  stock  car.  When  I  speak  of  shippers  pre- 
ferring them,  I  mean  in  long-haul  tniffic.  We  all  know,  when  we 
want  to  travel  long  distances,  that  the  Pullman  car  is  a  good  thing. 
The  charges  for  our  cars  are  confined,  however,  absolutely  to  the 
rental  paid  us  by  the  railroads,  and  we  get  nothing  whatever  from  the 
shippers.  In  this  connection  permit  me  to  refer  to  the  cost  of  repair- 
ing freight  cars  as  reported  by  some  railroads  for  the  year  1904,  viz: 

Per  car  per  year. 

Atchison,  Tox>eka  and  Santa  Fe  Kailroad $93. 

Union  Pacific  Railway  Company 70 

St.  Louis  and  Southwestern  Railway 42 

BafCalo  and  Susquehanna  Railroad 45 

Allowing  for  the  extreme  variations  due  to  different  methods  of 
bookkeeping,  Mr.  J.  W.  Midgley,  in  his  "Car  Service  Reform.  1902," 
establishes  fj:5  per  car  per  year  as  the  cost  of  repairs  to  freight  cars, 
based  on  the  reports  of  over  thirty  milroad  companies.  The  Master  Car 
Builders'  Association  have  established  the  fact  that  the  depreciation  is 
6  per  cent  per  annum.  Figuring  now  5  per  cent  as  the  returns  on  our 
cars,  costing  about  $700  each,  tne  account  would  stand  as  follows: 
Repairs  for  one  year,  one  car,  $45;  depreciation,  one  year,  at  6  per  cent, 
$42;  returns  on  investment  per  year  6  per  cent,  ^5;  making  a  total 
sum  of  $122  per  car  per  year  that  we  must  earn  to  realize  5  per  rent 
on  our  investment;  and  we  have  not  been  able  to  do  it.  The  special 
stock  cat* s  cost  somewhat  more  to  maintain,  on  account  of  the  feeding 
and  watering  devices,  than  this  figure. 

Our  capitalization  is  as  follows: 

Common  stock  outetanding $3, 834, 700 

Preferred  stock  outstanding 776,900 

First-mort^jage  bonds,  January  1,  1905 164, 000 

Car  lease  warrants,  January  1,  1905 1, 759, 147 

Total 6,534,747 


Our 

holders 


preferred  stock  has  paid  7  per  cent,  and  our  common  stock- 
i  have  during  intervals  of  several  years  received  no  dividend; 
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but  for  past  few  years  they  have  received  2  per  cent  per  aDnum.  Our 
stock  is  owned  by  the  public  i^enerally,  and  we  have  between  eight  and 
nine  thousand  cars. 

I  wanted  to  make  that  statement  so  as  to  connect  the  two. 

Mr.  Mann.  Your  stock  is  listed  on  the  stock  exchange? 

Mr.  Reichmann.  Yes,  sir;  it  is. 

Mr.  Mann.  In  Chicago? 

Mr.  Reichmann.  Yes. 

Mr.  Mann.  What  is  it  quoted  at? 

Mr.  Reichmann.  We  pay  2  per  cent  on  our  common  stock  and  have 
done  so  for  several  years.  Some  people  have  pretty  good  confidenc*e 
in  the  present  management  of  the  company,  and  they  have  been  pay- 
ing as  nigh  as  $28  and  $29  for  small  lots,  bought  in  a  small  way,  or 
even  as  high  as  $30  and  $81  for  the  common  stock. 

Mr.  Mann.  That  is  $100  shares? 

Mr.  Reichmann.  One  hundred  dollar  shares;  yes,  sir.  Our  pre- 
ferred stock  is  selling  at  about  par.  I  might  explain  further  that  an 
important  move  of  our  company  in  April,  1902,  was  to  take  over  the 
Hicks  and  Cauda  cars,  that  I  referred  to  in  the  statement  of  earning^, 
from  the  bondholders,  who  were  left  with  that  property  on  their 
hands. 

Mr.  Mann.     You  control  the  Hicks  car  line  now,  do  you  ? 

Mr.  Reichmann.  Yes,  sir.  We  issued  these  warrants  in  payment  of 
these  cai^s,  which  are  shown  at  about  $2,000,000  in  the  statement. 

Mr.  Adamson.  How  about  those  who  manage  the  companies? 

Mr.  Reichmann.  They  have  to  pay  me  enough  to  live,  Judge. 

Mr.  Adamson.  You  seem  in  pretty  good  condition. 

Mr.  Reichmann.  I  am  in  as  hard  a  fix  as  I  was  before  Judffe  Hawe^ 
in  Chicago — you  know  him,  Mr.  Mann — once  when  1  asked  him  for  a 
long  extension  of  time  from  jury  service  the  judge  said:  *'  Why,  Mr. 
Riechmann,  you  might  be  dead  before  that  time."  I  said,  *'0h,  there 
is  not  the  slightest  danger,  3'our  honor."  He  took  a  look  at  me,  and 
had  a  good  Uugh. 

1  desire  to  apply  the  above  statement  more  particularly  to  the  busi- 
ness of  the  company  with  which  1  am  connected,  but  which  I  am 
thoroughly  satisfied  is  a  fair  statement  of  the  average  conditions  pre- 
vailing with  all  of  the  private  stock  car  lines.  In  speaking  also  more 
particularly  for  the  Street's  Western  Stable  Car  Line,  1  wish  to 
emphasize  the  fact  that  our  company  is  chartered  under  the  laws  of 
the  State  of  Illinois  for  the  purpose  of  building  for  sale  and  hire  these 
special  stock  cars.  Our  cars  are  turned  over  direct  to  the  railroads, 
are  opei^ated  by  the  latter  and  we  collect  no  revenue  from  the  shipper, 
nor  do  we  make  any  addition  to  the  rental  we  receive  from  the  rail- 
roads. We  control  no  traffic,  provide  no  loading  for  the  car3,  nor  do 
we  route  them.  Our  relation  to  the  railroads  is  that  of  an  equipment 
or  car-leasing  company. 

Mr.  Stevens.  You  do  not  provide  for  the  feeding  of  the-  cattle 
anywhere? 

Mr.  Reichmann.  May  I  just  finish  here  with  this  statement,  and 
then  I  will  answer  that? 

Mr.  Stevens.  I  beg  your  pardon. 

Mr.  Reichmann.  ]£iilroads  sometimes  pay  or  guarantee  us  a  mini- 
mum car  rental  per  month  when  traffic  conditions  on  certain  lines  will 
not  warrant  us  in  turning  cars  over  to  them  on  regular  mileage. 
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Now,  in  regard  to  the  feeding  and  watering  of  cattle,  I  am  glad  that 
you  asked  that  question,  because  1  think  it  nas  great  bearing  on  this 
icing  charge.  I  have  begged  of  several  of  the  committees  not  to  pass 
any  new  regulations  that  would  compel  us  to  ice  our  stoi^k  cars,  because 
I  did  not  want  any  such  trouble.  I  do  not  want  the  house  pulled  down 
on  our  heads  like  that  Shippers,  so  far  as  the  feeding  and  watering 
is  concerned,  recognize  that  that  is  not  a  facility  of  transportation. 
They  have  always  recognized  that.  The  same  principle  exactly  is 
involved  in  the  icing  proposition ;  they  buy  their  hay  and  make  arrange- 
ments for  their  water,  if  they  want  any.  The  union  Stock  Yai-ds 
Company  at  Chicago,  or  other  stock  yards,  sell  to  their  shippers  at 
different  points  hay  just  as  they  sell  to  their  men  in  charge  of  tne  cat- 
tle lunches,  or  anything  else. 

Mr.  Mann.  Is  it  not  the  duty  of  a  railroad  company  to  provide  a 
stock  yard  wherein  the  cattle  can  be  fed  and  watered  ? 

Mr.  Reiceuiann.  The  only  thing  1  know  about  that  is  that  you  have 
a  Federal  statue,  I  believe,  which  requires  stock  to  be  unloaded  in 
transit  every  twenty-eight  hours,  except  when  in  cars  with  hayracks 
and  water  troughs. 

Mr.  Mann,  i  es. 

Mr.  Adamson.  Am  I  to  understand  from  that  statement  that  you 
mean  to  say  that  you  do  feed  the  cattle  and  water  them  in  transit'^ 

Mr.  Beichhann.  1  mean  to  say  that  we  do  not.  The  shipper  buys 
his  hay  as  his  men  who  are  with  the  cattle  in  the  same  train  buy  their 
lunches. 

Mr.  Adamson.  They  do  not  buy  them  from  you? 

Mr.  Keichmann.  They  buy  them  from  anybody. 

Mr.  Adamson.  1  want  to  know  whether  you  are  engaged  in  selling  it? 

Mr.  Mann.  Do  you  sell  any  ? 

Mr.  Keichmann.  Yes,  sir;  we  do,  in  Chicago,  at  our  car  shops.  That 
comes  about  in  this  way:  We  do  not  make  a  misiness  of  it,  and  would 
rather  not  do  it.  We  do  not  make  anything  on  it.  Take  the  initial 
trip  of  the  cars  out  of  our  yards.  Of  course  we  have  a  certain  num- 
ber of  cars  coming  in  for  light  and  heavy  repairs  and  for  rebuilding, 
but  our  average  car  capacity  per  day,  of  new  and  repaired  (^ars  turned 
out,  is  about  60  cars  per  day.  Now,  as  the  cars  leave  our  own  yards, 
the  shipper  may  want  them  hayed  and  bedded  before  sending  them  for 
loading  to  the  stock  yards.  In  that  case  we  put  the  hay  and  bedding 
in  the  cars.  We  keep  shavings  and  sand  and  hay  for  that  purpose, 
and  we  make  the  regular  charge  against  the  radroad,  who  put  the 
charge  in  the  waybillagainst  the  traflBc. 

Mr.  Adamson.  That  is  for  the  bedding  of  the  animals? 

Mr.  Keichmann.  Bedding  and  haying,  and  so  on. 

Mr.  Adamson.  Does  that  include  the  feeding? 

Mr.  Keichmann.  The  hay  for  the  feeding. 

Mr.  Adamson.  The  haying  for  the  feeding? 

Mr.  Keichmann.  Yes;  the  hay  that  they  eat. 

Mr.  Adamson.  Do  you  furnish  anything  else  that  they  eat  besides 
hay? 

Mr.  Keichmann.  Not  unless  we  get  some  new  statute  compelling 
us  to  do  something.  We  have  to  disinfect  the  cars  pretty  thoroughly, 
and  we  have  to  do  a  good  deal,  so  that  our  retunib  are  being  curtsiiled 
considerably. 
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Mr.  Adamson.  Whether  the  necessity  is  derived  from  statute,  or 
custom,  or  otherwise,  I  want  to  know  just  what  you  do  in  transit  with 
these  cars  as  to  curing  for,  feeding,  or  watering  the  cattle  Sf 

Mr.  Ketciimann.  I  think  I  see  what  the  judge  is  getting  at,  and  I 
want  to  clear  his  mind,  if  I  can,  before  leaving  this.  The  Pennsyl- 
vania Railroad  may  order  from  us  10  cars  for  a  shipment  of  cattle  to 
Philadelphia,  we  will  say,  for  export.     That  is  their  purpose. 

Mr.  Adamson.  1  do  not  care  what  form  you  put  it  m. 

Mr.  Reichmann.  We  will  say  that  is  their  purpose.  We  know 
nothing  about  that,  only  they  order  the  cars  from  us.  They  order 
the  cars  from  us  hayed  and  bedded,  and  we  put  the  hay  and  the  bed- 
ding in  the  cars  and  turn  them  over  to  the  Pennsylvania  Railroad,  and 
we  charge  the  Pennsylvania  Railroad  for  that  service. 

Mr.  Adamson.  Knowing  that  they  charge  their  patron  for  hi 

Mr.  Reiciimann.  We  do  not  care  anythmg  about  that.  We  never 
see  the  bills  and  have  nothing  to  do  with  the  traflBc,  and  we  do  not  see 
the  shipper,  and  do  not  know  him,  but  we  know  the  railroad. 

Mr.  MANN.  Do  3'ou  water  the  cattle  and  give  them  hay  in  transit  i 

Mr.  Reichmann.  No,  sir. 

Mr.  Mann.  Then  that  is  not  in  transit? 

Mr.  Reiciimann.  That  is  admitted,  is  it! 

Mr.  Mann.  Yes,  sir. 

Mr.  Reichmann.  Then  if  that  is  admitted  I  will  answer  that  we  do 
not  feed  and  hay  in  transit. 

Mr.  Ryan.  Tne  shipper  sends  his  men  along  to  feed  and  water  the 
cattle  wherever  the}'  think  it  is  necessary  to  do  it? 

Mr.  Reiciimann.  Ye.s,  sir.  What  I  want  to  make  clear  is  that  they 
recognize  that  the  care  of  stock  is  something  in  addition  to  the  tran>- 
portation.  It  has  been  recognized  by  the  shippers  of  cattle  as  an  addi- 
tional facilit}^  or  function,  or  whatever  you  have  a  mind  to  call  it.  I 
am  not  a  lawyer,  but  1  am  trying  simplv  to  make  a  clear  statement. 

Mr.  Adamson.  You  are  a  pretty  good  witness. 

Mr.  Reiciimann.  A  pretty  clear  statement  is  what  I  am  trying  to 
make.  I  have  told  you  that  the  cars  that  leave  our  yards  are  some- 
times hayed  and  bedded,  and  they  are  not  hayed  and  bedded  l)y  us 
after  they  leave  the  yard. 

Mr.  Ryan.  By  you? 

Mr.  Reiciimann.  By  us.  1  do  not  know  that  they  are  anywhere,  so 
far  as  that  is  concerned.     Of  course  the  cattle  eat  this  hay. 

Mr.  Mann.  Coming  into  Chicago  the  cattle  sometimes  are  fed? 

Mr.  Reichmann.  That  is  a  western  railroad  proposition  altogether: 
but,  as  I  say,  you  know  what  terrible  trouble  they  have  had  about  thi> 
stock  question— about  sending  men  in  transit  with  the  stock.  The 
railroads,  I  think,  even  insisted  that  their  liability  did  not  compel  them 
to  pass  a  man  in  charge  with  the  stock.  '  I  want  to  make  that  clear  to 
the  committee — that  as  a  practical  transportation  question  the  i*ail- 
roads  have  taken  one  position,  and  now  certain  shippers  are  takin<r 
another. 

Mr.  Adamson.  Now,  you  are  competent  to  make  nice  arguments 
and  statements,  and  I  want  you  to  come  right  back  and  answer  my  q  ues- 
tion  and  one  or  two  others.  I  just  want  to  know,  without  any  regard 
to  your  statutes  or  your  contracts  or  your  customs  or  anything  else, 
what  it  is  that  3^ou  usually  d8.  In  coming  east  you  saj^  that  you  place 
in  the  car,  not  outside  of  Chicago,  the  hay  and  bedding  for  the  entire 
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trip,  as  you  estimate  it.  Is  that  right?  You  intend  it  to  be  enough 
for  the  entire  trip? 

Mr.  Beighmann.  I  will  have  to  answer  that  question,  no.  And  yet 
that  would  hardly  be  a  fair  answer. 

Mr.  Adamson.  I  would  just  like  to  know,  when  you  undertake  to 
put  hay  and  bedding  in  the  car 

Mr.  Reighmann.  When  you  tie  me  down  to  a  strict  answer,  1  would 
say,  no. 

Mr.  Adamson.  When  you  undertake  to  hay  and  bed  a  car,  to  what 
extent  do  you  do  it? 

Mr.  Reighmann.  To  the  extent  that  we  are  asked  to  do  so  by  the 
railroad. 

Mr.  Adamson.  I  want  to  know  to  what  extent  that  is. 

Mr.  Reighmann.  You  must  ask  that  of  the  railroads  or  the  shippers. 

Mr.  Adamson.  I  am  asking  you.  They  might  be  as  cautious  as  you 
are. 

Mr.  Reighmann.  I  am  not  cautious.  I  am  simply  anxious  not  to  be 
misunderstood. 

Mr.  Adamson.  When  you  undertake  to  prepare  a  car  at  Chicago, 
which  you  saj  you  do  exclusively  in  Chicago,  witli  hay  and  bedding, 
I  suppose  it  IS  the  common  intent  on  the  part  of  the  railroad  which 
orders  it  that  you  should  supply  sufficient  tor  the  entire  joume}'  in  the 
car;  is  not  that  true? 

Mr.  Reighmann.  I  am  just  trying  to  think  of  something  that  will 
answer  you  clearly.  So  far  as  we  are  concerned,  we  have  not  any 
intention  about  it. 

Mr.  Adamson.  If  you  charge  for  it,  you  ought  to  intend  to  give 
them  that  which  they  pay  for. 

Mr.  Reighmann.  We  charge  for  it.  They  order  it  of  us,  just  oh 
you  would  step  into  a  store  and  order  a  suit  of  clothes  or  a  desk  or  a 
lunch  or  anything  else. 

Mr.  Adamson.  You  would  understand  if  I  got  a  suit  of  clothes  I 
would  want  it  big  enough  for  me,  would  you  not? 

Mr.  Reighmann.  All  right;  but  as  to  whether  the  clothes  would  be 
big  enough,  or  whether  they  would  fit  you,  I  would  have  to  measure 
you. 

Mr.  Adamson.  You  mean  to  say  that  the  railroad  company  in  order- 
ing a  car  hayed  and  bedded  does  not  give  you  any  idea 

Mr.  Reighmann.  I  say  this,  that  what  they  want  they  tell  us  abso- 
lutely and  specifically. 

Mr.  Adamson.  That  is,  you  intend  to  do  that  thing?    . 

Mr.  Reighmann.  But  I  am  not  going  to  commit  myself  as  to  what 
their  purpose  is  in  ordering  that  hay  and  bedding. 

Mr.  Adamson.  Do  they  say  that  they  want  a  car  hayed  and  bedded 
to  go  to  New  York,  or  what  do  they  say? 

Mr.  Reighmann.  They  carry  out  the  instructions  of  the  shipper, 

Mr.  Adamson.  When  thev  order  a  car  from  you  hayed  and  bedded, 
in  what  shape  do  they  put  that  instruction  to  you? 

Mr.  Reighmann.  They  say  '*  We  want  10  stock  cars,  and  want  them 
bedded."    That  might  be  one  order. 

Mr.  Adamson.  Now,  when  they  want  them  hayed,  what  will  they 
say? 

Mr.  Reighmann.  "  We  want  10  stock  cars,  and  we  want  thcin  hayed 

and  bedded." 
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Mr.  Adamscn.  Do  they  not  tell  you  for  what  purpose  or  hcv  far 
they  want  them  hayed?     Do  you  put  as  much  in  one  car  as  in  another  f 

Mr.  Reichmann.  I  may  be  at  fault  in  this,  that  I  do  not  convey  the 
idea  clearly  enough,  but  when  the  car  is  hayed  it  is  usually  with  a  cer- 
tain quantity;  the  usual  number  of  bales  of  hay. 

Mr.  Adamscn.  Kegardlcss  of  the  distance  it  is  to  go? 

Mr.  Ueighmann.  Yes,  sir. 

Mr.  Adamscn.  How  many  bales  of  hay? 

Mr.  Reichmann.  I  could  not  answer  that  specifically.  Of  course 
our  racks  I  should  not  think  would  hold  over  4  or  6  bales  of  hay.  1 
know  that  at  the  Niagara  frontier  there  has  been  quite  a  little  difficulty 
at  times  because  the  cattle  would  have  destroyed  or  used  up  the  hav 
that  was  in  the  cars.  I  think  it  is  true  largely  of  cattle  passing  through 
Canada,  so  that  I  assume  it  is  their  restrictions  that  make  the  trouble. 
Thev  have  oi-dered  these  men  to  buy  extra  hay. 

Mr.  Adamscn.  Then  this  is  not  enough  hay^to  go  through  on  a  long 
journey? 

Mr.  Reichmann.  I  think  the  shipper's  object  is  to  hay  the  car  for  a 
long  journe3\  1  might  explain  furtner  that  there  are  a  great  many 
cars  that  are  not  hayed  ana  bedded  at  Chicago. 

Mr.  Adamscn.  I  Know;  but  I  am  talking  about  those  that  you  hay 
and  bed.  Do  you  mean  to  go  on  record  as  saying  that  your  company 
gets  an  order  and  fills  it  to  hay  and  bed  and  you  fill  the  order  witnout 
any  reference  to  how  far  the  car  is  going  or  what  State  it  is  going  to? 

Mr.  Reichmann.  That  is  true.  We  supply  a  uniform  amount  to 
each  car.  The  Union  Stock  Yards'  charge  is  %S  for  that  same  service, 
and  we  all  charge  alike.  That  has  been  the  uniform  charge  for  twenty- 
five  years,  I  thmk. 

Mr.  Adamscn.  And  they  all  pursue  that  practice  and  supply  hay 
and  bedding  without  any  knowledge  of  where  they  are  to  go  or  how 
far  the  cars  are  to  go? 

Mr.  Reichmann.  Except  such  knowledge  as  the  shipper  may  impart 

Mr.  Adamscn.  Do  vou  get  the  knowledge? 

Mr.  Reichmann.  }(o^  sir;  we  do  not. 

Mr.  Adamscn.  Do  you  do  it  without  any  knowledge  on  your  part 
as  to  how  far  the  car  is  desired  to  gc^,  or  where  it  is  intended  to  go  i 

Mr.  Reichmann.  Yes,  sir. 

Mr.  Adamscn.  And  you  put  a  uniform  quantity  of  hay  and  bedding 
in  there,  regardless  of  the  aistance  or  route  ? 

Mr.  Reichmann.  Yes,  sir. 

Mr.  Adamscn.  Or  the  number  of  cattle  to  be  put  in  there? 

Mr.  Reichmann.  Yes,  sir.  We  do  not  know  that  it  is  going  to  l>e 
used  for  cattle,  even.  Our  assumption  is  that  it  is  to  be  used  tor  cat- 
tle, but  they  could  use  a  car  for  something  else. 

Mr.  Ryan.  As  a  matter  of  fact,  your  responsibility  ceases  when  3*ou 
turn  the  cars  over? 

Mr.  Reichmann.  Yes,  sir.  We  are  car  building,  and  we  turn  the 
cars  over  to  the  railroads.  When  they  ask  for  special  service,  such 
as  this  haying,  and  we  can  furnish  it,  we  do  it;  but  we  carry  out  their 
orders  absolutely. 

Mr.  Adamscn.  I  am  trying  to  find  out  whether  there  is  anything 
you  do  and  agree  to  do,  or  any  responsibility  that  you  assume  as  to 
that  car  or  ite  contents  anywhere  in  tmnsit  through  the  different 
States. 
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Mr.  Reichmann.  Can  I  proceed  with  my  statement,  and  1  will 
answer  that,  I  think,  absolutely? 

Mr.  Adamson.  1  would  like  to  get  it  answered  directly.  You  are  a 
good  hand  to  make  arguments,  but  when  I  ask  you  a  question  1  would 
like  to  get  an  answer  to  it 

Mr.  Keichmann.  I  think  I  have  already  covered  it. 

Mr.  Adamson.  If  you  are  not  a  lawyer,  you  missed  your  calling. 
You  ought  to  have  been. 

Mr.  Keichmann.  Thank  you;  thank  you  very  much,  «Tudge.  1  will 
get  even  with  you  for  that. 

Mr.  Adamson.  I  do  not  know;  if  you  can  think  of  anything  worse 
to  say  to  me. 

Mr.  Reichmann.  I  am  speaking  more  particularly  for  the  Street 
Western  Car  Lines,  and  l  wish  to  emphasize  that  our  company  is 
chartered  under  the  laws  of  the  State  of  Illinois  for  the  purpose  of 
building  for  sale  and  hire  these  special  stock  cars.  Our  cars  are  turned 
over  direct  to  the  railroads,  are  operated  by  the  latter,  and  we  collect 
no  revenue  from  the  shipper,  nor  do  we  make  any  charge  to  the  ship- 
per for  the  use  of  the  car  or  for  any  service  in  addition  to  the  rentel 
we  receive  from  the  railroads.  I  do  not  see  how  I  could  answer  it  any 
nearer  than  that.  We  control  no  traffic,  provide  no  loading  for  the 
cars,  nor  do  we  route  them.  Our  relation  to  the  railroads  is  that  of  an 
equipment  or  car-leasing  company.  Railroads  sometimes  pay  or  guar- 
antee us  a  minimum  car  rental  per  month  when  traflBc  conditions  on 
certain  lines  will  not  warrant  us  in  turning  cars  over  to  them  on 
regular  mileage. 

Mr.  Adamson.  You  made  that  part  of  your  statement  before.  And 
I  thought  that  was  such  a  pretty  place,  if  you  had  just  said  that  you 
neither  fed  or  watered  those  cattle  nor  provided  them  with  anything 
or  accepted  any  responsibility  for  them  en  route.  I  heard  you  when 
vou  made  that  part  of  your  statement  a  moment  ago,  but  1  did .  not 
hear  you  say  what  that  wad  such  a  pretty  place  for  you  to  have  said. 

Mr.  Reichmann.  If  1  am  not  clear,  1  mean  to  be.  In  some  causes, 
also,  shippers  requiring  cars  for  special  purposes  will  obtain  them 
from  us  on  a  fixed  or  guaranteed  rental,  but  this  is  a  comparatively 
small  part  of  our  business.  In  addition  to  the  conditions  which  I  have 
recitea,  existing  in  the  large  central  markets,  cattle  must  frequently 
be  moved  from  certain  sections  of  the  country*  on  very  short  notice 
under  conditions  that  can  not  be  foreseen  and  provided  for  in  advance. 
Then,  too,  there  are  certain  movements  of  such  short  duration  that  it 
does  not  pay  the  railroads  to  supply  their  own  cars.  Hence  the  neces- 
sity for  maintaining  a  large  free  equipment  upon  which  the  various 
railroads  can  draw  just  according  to  their  needs.  As  already  stated, 
if  each  i*ailroad  provided  stock  cars  for  its  maximum  reauirements,  a 
large  part  of  them  would  be  idle  most  of  the  time,  whicn  would  add 
very  materially  to  the  total  transportation  expense. 

During  very  extended  periods,  also,  when  general  business  is  good, 
railroads  place  a  good  many  of  their  common  stock  cars  into  dead- 
freight  loading,  such  as  lumber,  coal,  coke,  brick,  ties,  and  construc- 
tion materials,  and  call  on  us  for  cars  to  protect  their  live  stock.  Take 
so  large  and  well  equipped  a  system  as  the  Santa  Fe,  for  instance, 
they  irequently  call  on  us  for  from  500  to  1,500  cars  during  such 
periods.  That  is  the  result,  not  of  a  condition  in  live-stock  traffic,  but 
18  due  to  the  fact  that  their  dead-freight  loading  is  so  heavy  that  they 
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have  f3^ot  to  put  their  own  stock  cars  into  dead  freight  more  exten- 
sively. Last  fall  when  the  corn  movement  was  at  its  height  they 
slatted  a  lot  of  their  stock  cars  and  put  them  in  this  traffic,  while  we 
furnished  them  with  what  additional  cars  they  required  for  their  stock 
movement.  In  this  way  the  railroads  all  over  the  country  recognize 
that  we  are  a  great  help  to  them. 

As  conditions  vary  so  extensively  in  different  sections  of  the  cou  - 
try  we  could  not  conduct  our  business  on  a  fixed  rate,  and  this  is  a 
matter  on  which  we  must  have  considerable  latitude.  The  necessity 
for  maintaining  a  large  stock-car  equipment  on  which  the  railroads  can 
di*aw  is,  I  think,  empnasized  by  the  fact  that  the  stock  raisers  of  Texu> 
were  instrumental  in  having  a  law  placed  upon  the  statute  books  of 
that  State  providing  penalties  against  the  railroads  for  failure  to  sup- 
ply a  stock  car  within  a  certain  time  after  the  shipper  filed  a  requisi- 
tion with  their  agent.  Kailroad  officials  in  charge  of  distribution  of 
eq^uipment  in  this  section  have  stated  to  the  Interstate  Commerce  Com- 
mission at  their  various  hearings  on  matters  pertaining  to  the  live- 
stock traffic  that  they  would  not  be  able  to  get  along  without  the 
private  stock-car  lines. 

And  in  justice  to  the  Interstate  Commerce  Commission  I  wish  to  say 
that  in  some  of  their  subsequent  reports — and  I  regret  I  can  not  state 
the  authority — they  said,  in  sizing  up  all  they  say  about  the  private 
stock-car  evils,  giving  you  the  substonce,  and  not  quoting  verbatim: 
"If,  as  seems  to  be  true,  these  special  cars  take  care  of  certain  unusual 
conditions,  the  private-car  evil  may  not  be  so  much  of  an  evil  after  all.^' 

Mr.  Adamson.  I  do  not  want  to  interrupt  3'ou  or  disturb  your  course, 
but  I  think  you  want  to  effect  the  most  good  you  can  in  your  hearintr, 
and  you  will  pardon  me  if  I  say  that  so  far  as  I  am  concerned  I  fully 
recognize  that  there  is  great  good  in  these  cars  and  ^reat  use  for  them, 
and  I  do  not  know  that  3'ou  have  ever  done  a  thing  in  the  world  that  I 
would  blame  you  for  and  would  not  do  myself,  but  there  are  two  point> 
that  I  have  been  trying  to  drive  at.  Thejirst  is,  do  not  your  private 
contracts  perpetuate  the  same  condition  that  you  say  enforces  their  u^: 
and  in  the  second  place,  the  questions  that  I  have  been  asking  have  been 
directed  to  finding  out  whether  you  do  anything  which  would  give 
us  the  power  and  jurisdiction  as  Congressmen  to  regulate  you  under 
the  provision  of  the  Constitution  to  regulate  commerce  between  the 
States,  and  therefore  I  have  been  asking  you  what  you  aimed  to  do  and 
did  in  connection  with  the  property  in  tmnsit  between  the  States.  I 
have  not  asked  you  about  those  exclusive  contracts,  but  I  would  like 
to  hear  you  talk  alx>ut  them  before  you  quit.  But  1  would  like  to  ask 
you  whether  or  not  the  necessity  which  you  say  exists  for  these  private 
cars  tends  to  prevent  any  competition  ever  arising  to  destroy  that 
condition  ? 

Mr.  Reichmann.  As  to  the  basis  of  compensation,  the  private  stock 
car  lines  receive  for  the  use  of  their  cars  in  general  traffic  the  estab- 
lished rate  of  mileage  which  was  in  effect  for  the  interchange  of  similar 
equipment  between  railroads  prior  to  the  establishment  of  a  per  diem 
rate  and  penalty  as  a  basis  for  settling  car  balances  between  railroads 
a  few  years  ago.  This  system  of  per  diem  and  penalty  was  resorted  to 
by  the  railroads  not  with  a  view  of  fixing  a  more  just  or  equable  rate 
of  compensation  to  railroad-car  owners  but  for  the  sole  purpose  of 
securing  a  more  prompt  return  of  the  railroad  car  to  its  owner,  as  a 
per  diem  rate  acts  in  tne  nature  of  a  penalty  upon  the  operating  com- 
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pany  for  holding  the  car  out  of  use  when  away  from  home.  It  is  a 
purely  reciprocal  arrangement  between  the  railroads  and  can  be  safely 
used  as  a  basis  for  adjusting  balances,  for  the  reason  that  a  railroad 
owning  10,000  cars,  requiring  that  number  for  its  normal  traffic,  when 
it  has  3,000  of  its  own  cars  away  from  home,  will  at  the  same  time 
have  3,000  foreign  cars  on  its  line,  which  results  in  a  perfect  adiust- 
ment  of  its  car  balances.  To  establish  by  legislation  the  same  basis  of 
settlement  for  private  cars  as  is*  at  present  in  force  for  the  settlement 
of  railroad  cars  would  absolutely  destroy  the  business  of  the  private 
stock  car  companies  and  would  be  an  act  of  great  injustice. 

And,  gentleman,  to  explain  that  is  the  main  object  that  I  am  here 
for.  I  do  not  know  whether  Congress  has  the  authority  to  fix  our 
rates,  or  what  it  has.  Those  are  legal  questions  and  I  am  not  a  lawyer. 
Sometimes  I  wish  that  had  been  one.  Perhaps  1  could  answer  your 
questions  better,  Mr.  Committeeman,  if  I  had  been  one,  but  so  lar  I 
have  escaped  it. 

Mr.  Adamson.  You  can  escape  allowing  anybody  to  handle  you  now  ? 

Mr.  Reichmann.  Certainly  such  radical  legislation  should  not  be 
attempted  until  thoroughly  reliable  data  are  at  hand  to  enable  a  com- 
petent tribunal  to  determine  what  is  a  fair  and  reasonable  rate  of  com- 
pensation to  car  owners.  As  already  stated,  great  latitude  must  be 
permitted  railroads  in  securing  equipment,  and  that  this  should  be 
subject  to  reasonable  control  to  prevent  discrimination  may  perhaps 
be  true.  The  question  of  the  direction  of  this  control  is,  however,  not 
so  easily  determined. 

Mr.  Chairman,  I  want  to  say  this,  that  however  my  testimony  here 
may  impress  any  member  of  this  committee,  I  come  herewith  no  other 
purpose — practically  on  the  invitation  of  the  President  in  his  message — 
but  to  discuss  with  you  these  important  questions,  which  I  am  quite 
sure  you  are  trying  to  handle  in  the  interests  of  the  great  American 
jjcople.  I  want  to  be  just  as  frank  with  you  as  I  can  be.  The  ques- 
tion of  this  control,  however,  is  not  so  easily  determined.  It  will  be, 
I  think,  conceded  that  if  control  is  to  extena  along  the  line  of  making 
car  companies  subject  to  the  provisions  of  the  interstate-commerce 
act,  then  this  same  control  must  be  extended  to  other  industries,  or 
other  facilities  which  may  be  provided  by  industries  in  the  natural 
development  of  commerce.  How  far  this  would  extend  it  is  at  present 
impossible  to  realize.  I  am  satisfied  it  would  lead  to  great  complica- 
tions, and  at  best  be  of  doubtful  value  in  the  correction  of  abuse. 

In  the  case  of  the  private  cars,  I  desire  to  point  out  the  fact  that  a 
private-car  company  does  not  operate  its  cars.  The  railroad  common 
carrier  is  always  the  operating  company,  regardless  of  the  owner  of 
the  car.  The  traffic  is  always  under  the  control  of  the  railroad  regard- 
less of  the  car  or  its  owner.  Cars  can  only  be  used  by  a  railroad  com- 
pany having  the  power'necessary  for  their  transportation. 

Now,  iust  to  emphasize  that,  I  would  like  to  snow  how  clearly  that 
is  brought  out  in  the  Pere  Marquette  exclusive  contract,  I  want  to  read 
a  clause  of  that  contract: 

1.  That  the  car  line  a^p*ee8  to  famish  to  the  Pere  Marquette  at  sotae  point  or  points 
on  the  Pere  Marquette  hnes,  projHjrly  constracteti  fruit  rare  lettered  **  Fruit  (i rower's 
Kxpress,"  '^Kansas  City  Fruit  Express,"  or  **Continentai  Fruit  Express,"  sufficient 
in  number  and  furnished  in  such  order  as  to  carry  witii  reasonable  dispatch  the  frui- 
which  the  Pere  Marquette  shall  be  tendered  by  shippers  during  the  life  of  this  cont 
tract,  etc 

2.  The  Pere  Marquette  agrees  and  obligates  itself  to  use  the  car  line's  equipment,  etc. 

H.  Doc.  422,  58-3 81 
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I  wanted  to  point  out  that  that  was  a  well-recognized  principle  of 
transportation. 

Pnvate  car  companies  or  shippers  do  not  use  cars;  it  is  the  railway 
companv  that  uses  them  for  tne  transportation  of  commodities  ten- 
dered them  as  common  carriers.  A  car  company,  as  such,  can  not 
make  a  contract  with  shippers  for  the  transportation  of  commodities, 
excepting  as  it  may  hav3  a  contract  with  the  railroad  for  the  transpor- 
tation of  commodities  loaded  in  its  cars,  when  it  seems  to  me  its  statu.s 
must  be  defined  as  a  part  of  the  railroad;  and  to  the  extent  that  such 
car  companies  have  performed  any  service  connected  with  the  trans- 
portation of  property,  it  is  only  a  reasonable  conclusion  that  they  were 
acting  as  agent  or  a  part  of  the  railway  common  carrier  for  whom 
they  were  performing  the  service. 

That  may  not  be  legal  at  all,  but  it  looks  to  me  like  good,  ordinary, 
common  sense. 

Mr.  Adamson.  The  agent  who  participates  in  anything  is  particeps 
criminis  if  there  is  anything  wrong  with  it. 

Mr.  Reighmann.  I  am  thoroughly  convinced  that  all  of  the  different 
features  of  the  business  of  what  might  be  termed  adjuncts  to  the  trans- 
portation business  of  *  the  country  can  best  be  controlled  through  the 
railway  common  carrier  filing  with  the  Interstate  Commerce  Commis- 
sion or  a  similar  body  all  contracts  that  it  may  have  with  such  com- 
panies or  semi-industrial  railroad  organizations.  So  far  as  the  private 
car  lines  are  concerned  the  railroads  could,  I  think,  without  materially 
increasing  their  burdens,  furnish  statements  showing  the  average 
number  of  cars  of  each  company  which  they  had  on  their  line  and  the 
rentals  paid  such  companies  for  the  use  of  the  same  for  such  period  as 
might  be  deemed  proper,  as  well  as  the  rate  of  mileage  paid. 

Now,  Mr.  Chairman,  if  1  have  a  little  more  time  1  would  like  to 
go  into  some  of  the  statements  that  were  made  here.  I  will  not  assume 
to  read  anything  prepared.  I  will  assume  merely  to  cover  some  of  the 
points. 

Mr.  Stevens.  Cover  them  as  briefly  as  you  can.  We  would  like  to 
have  you  finish  this  morning  if  possible. 

Mr.  Reighmann.  What  I  wanted  to  make  plain  is  that  the  position 
has  been  taken  here  that  the  railroads  should  provide  every  facility; 
that  they  should  be  forced  by  legislation  to  provide  every  facility. 
I  wanted  to  point  out,  if  I  could,  that  through  the  natural  operation 
of  the  laws  of  trade,  the  railroads  have  been  gradually  but  surely 
assuming  certain  added  responsibilities.  They  nave  undertaken,  as 
was  stated  the  other  day,  the  refrigeration  of  certain  commodities. 
The  OflScial  Classification  has  for  years  provided  a  rate  on  certain 
products  that  included  refrigeration.  The  western  classification  has 
not  been  quite  as  extensive  in  some  respects,  and  it  has  been  more  so 
in  others.  1  am  not  in  sympathy,  however;  with  this  enforcement 
and  I  believe  it  wholly  impracticable  to  enforce  by  legislation  that  they 
must  provide  every  facility  asked  for,  no  matter  what  the  conditions 
may  be.  It  may  be  perfectly  pi-acticable  for  railroad  companies  to 
undertake  these  special  facilities  in  some  territory,  on  certain  kinds  of 
trafiSc  under  certain  circumstances,  but  it  may  be  utterly  impossible 
for  them  to  do  so  under  other  circumstances. 

Some  of  the  same  gentlemen  who  have  appeared  here  insisting  so 
earnestly  that  the  railroads  be  compelled  to  provide  every  facility 
according  to  their  own  ideas,  made  just  the  same  loud  protests  that 
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they  are  making  now  when  the  western  railroads  provided,  under  the 
western  classification,  one  rate  on  dairy  products  in  less  than  car  loads, 
and  another  rate  in  car  loads — a  lower  rate — and  asked  the  shipper  to 
a.s8ume  the  icing  expense.  Why,  1  have  personally  handled  any  num- 
l^er  of  claims  from  Boston  with  language  in  them  that  1  dare  say  made 
the  dome  of  the  old  Massachusetts  statehouse  rattle  at  the  time  the 
letters  were  written.  There  was  such  a  determination  upon  this  ques- 
tion that  it  would  be  necessary  to  have  the  actual  documents  to  give 
you  any  conception  of  it.  What  are  they  trying  to  do  here  now? 
That  is  what  they  are  protesting  against  now,  so  far  as  1  am  able  to 
learn  from  evidence  before  the  committee. 

Outside  of  the  general  charge  that  Armour  &  Co.  are  going  to  get 
a  mono^ly  of  the  food  products  of  this  country  they  are  supported 
by  nothing  but  a  fear  that  they  mav  some  time  bo  driven  out  of  busi- 
ness, whicn  shows  a  most  wonderful  lack  of  confidence  in  American 
institutions.  I  repeat  that  their  protests  are  against  the  railroads  being 
permitted  to  make  the  best  arrangement  which  the  commercial  situa- 
tion warrants  for  the  necessary  protection  and  insurance  of  the  highly 
perishable  commodities  that  can  not  be  successfully  handled  by  the 
ordinary  means  of  transportation.  They  would  have  you  believe  that 
because  the  railroads  have  undertaken  th]s  protection  in  a  small  degree, 
that  therefore  there  should  be  no  limit  to  their  undertakings  in  this 
direction. 

Because  of  their  lack  of  knowledge  of  the  railroad  business,  view- 
ing it  as  they  must  from  their  limited  experience  as  shippers, 
being  unable,  noT<^ever  honest  they  may  be,  to  make  an  accurate 
survey  and  place  a  true  value  upon  all  of  the  elements  of  this  prob- 
lem, they  erroneously  assume  that  they  or  rather  the  producers 
would  escape  the  expense  of  this  added  service  if  in  some  way  the 
private  car  line  could  be  gotten  out  of  the  way.  In  this  they  would 
of  course  be  greatly  deceived,  for,  as  you  will  realize,  this  expense 
must  be  paid  b^  some  one.  1  maintain  that  these  charges  that  have 
l^en  exacted  since  the  Elkins  law  became  effective  can  not  be  compared 
with  the  charges  prior  to  that  time,  for  the  reason  that  concessions  in 
icing  charges  were  used  as  a  basis  for  influencing  shipments.  This 
may  not  be  known  to  members  of  the  Commission  Merchants'  League, 
as  usually  the  shippers  made  their  own  arrangements  with  the  refrig- 
erator lines.  These  gentlemen  make  no  distinction  between  different 
territories  where  wholly  different  conditions  pi'evail.  Take,  for 
instance,  Minnesota,  especially  in  the  vicinity  of  Duluth,  the  place  of 
business  of  the  gentleman  who  has  enlightened  you  upon  the  question 
of  refrigeration,  where  nature  does  the  work  for  him  a  large  part  of 
the  year,  a  community  that  produces  no  highly  perishable  products; 
in  this  territory  it  is  quite  possible  for  the  railroads  to  undertake  the 
task,  because  here  nature  has  limited  it  to  an  infinitesimal  portion. 

Here  the  wheat  and  staple  products  can  be  held  and  are  held,  await- 
ing suflicient  equipment  to  move  them  without  great  loss  or  hardship. 

But,  nevertheless,  the  railroads  of  Minnesota  and  the  Northwest 
have  had  to  frequently  resort  to  the  special  stock  cars,  and  notwith- 
standing the  stability  of  that  traffic  in  that  section  and  the  railroads 
being  reasonably  well  supplied  with  cars  they  could  not  always  move 
the  cattle  out  promptly  without  help  from  the  private  stock  car  lines, 
and  these  conditions  have  prevailed  for  a  great  many  years. 
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I  want  briefly  to  call  attention  to  another  matter.  Let  me  call  your 
attention  first  to  the  fact  that  the  railroads  in  such  territory — that  i^;, 
in  the  territory  producing  highly  perishable  commodities — do  not 
always  have  the  staple  commodities  to  move  over  their  rails,  as  a  guar- 
antee of  revenue,  that  some  of  these  northwestern  and  western  road-^ 
have.  They  must  rely  upon  these  fruits,  berries,  and  so  forth  for  the 
revenue  to  maintain  their  railroads.  They  must  not  only  provide  the 
best  possible  facilities  but  they  must  do  so  at  a  minimum  of  expend, 
for,  as  is  well  known,  there  is  greater  uncertainty  as  to  crops  of  this 
nature  than  as  to  wheat,  corn,  and  cattle. 

Is  it  not  natural  then  that  such  roads  should  make  the  necessary 
arrangement  for  cars  with  companies  that  can  give  shippers  the  added 
assurance  of  the  safe  transportation  of  their  commodities? 

When  I  was  managing  the  refrigerator  car  lines  operating  over  the 
Grank  Trunk  system,  we  tried  to  handle  the  peaches  in  connection 
with  the  dairy-traffic  service,  but  we  could  not  oo  it  satisfactorilv;  we 
could  not  spare  cars  from  the  dairy  traffic.  I  think  the  MicThigan 
Central  was  in  the  same  predicament.  Sometimes  when  the  peach 
traffic  looked  most  promising  and  we  put  our  cars  into  Michigan  for 
peaches  we  would  try  to  obtain  cars  for  the  dairy  traffic  from  the 
western  roads  originating  it,  but  we  found  we  could  not  hold  the 
business  that  way  and  often  lost  both  peaches  and  dairy  freight.  The 
scheme  which  has  been  proposed,  for  the  originating  line  to  obtain 
cars  from  connections  that  can  share  in  the  haul,  has  not  only  been 
tried,  but  has  been  in  actual  use  all  through  my  railroad  experience. 
It  works  all  ri^ht  for  commodities  that  can  be  held  awaiting  cars  and 
where  the  destination  of  the  traffic  is  known.  But  the  highly  peri^h- 
able  freight  and  live  stock  can  not  be  handled  in  that  way^.  Oar> 
must  be  at  the  originating  points  for  prospective  loading  to  any 
markets,  and  for  this  purpose  a  car  is  needed  that  can  travel  over  any 
connection.  Take  the  grape  business,  for  instance.  The  grapes  are 
actually  loaded  in  cars  before  they  are  sold  or  their  destination  is 
known.  The  same  is  true,  in  a  measure,  of  potatoes  and  other  com- 
modities. 

1  am  trying  to  avoid  being  technical,  and  will  not  discuss  the  ques- 
tion of  the  ecjualization  of  the  loaded  and  empt}'  haul,  which  is  involved 
here  and  which  is  the  true  reason  why  loading  roads  sometimes  insij^t 
on  routing  cars  to  connections. 

It  will  be  readily  appreciated  that  railroads  will  not  diminish  their 
equipment  by  suppl3ing  it  to  their  connections,  to  the  extent  of  crip- 
pling their  local  service.  Their  first  object  is  to  protect  business  on 
their  own  line,  and,  second,  to  cooperate  with  their  connections  on 
reasonable  assurance  that  substantial  traffic  results  will  follow.  They 
will  not  send  cars  to  connections  on  an  uncertainty  for  purely  pros- 
pective business. 

To  meet  just  such  conditions  the  private  cars  are  largely  used,  and, 
as  will  be  seen,  it  would  be  a  great  hardship  to  compel  the  originatinjr 
roads  to  pay  penalties  in  the  shape  of  per  diem  charges  for  the  time 
these  cars  are  held  for  loading,  while  on  a  mileage  ];>asis  all  roads 
interested  in  the  traffic  share  the  exnonse  of  car  service  alike. 

The  question  of  interchanging  iaentical  cars  is  eliminated  by  the 
handling  of  the  special  traffic  in  private  cars,  since  car  balances  between 
carriers  can  be  acljusted  on  the  basis  of  the  total  number  of  cars  bandleil 
and  identical  curs  need  not  be  returned  to  connections. 

1  must  apologize  for  taking  so  much  time,  Mr.  Chairman. 
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Mr.  Stevens.  Have  you  concluded  your  statement? 

Mr.  Reichmann.  Yes,  sir. 

Mr.  Stevens.  Who  reimirs  your  cars?  For  example,  you  send  out 
those  ten  cars  to  the  Penns^^lvania  road.  What  arrangements  have 
you  for  getting  them  back  and  repairing  them  ? 

Mr.  Reichmann.  We  have  our  own  car  shops  at  Chicago,  at  Kansas 
City,  at  St.  Louis,  and  at  Fort  Worth,  Tex. 

Mr.  Stevens.  Then  you  repair  your  own  cars,  do  you? 

Mr.  REiGHBfANN.  Ycs;  we  do  not  repair  them  exclusively.  Cars 
that  are  deemed  by  railroads  to  be  in  such  a  worn-out  condition  that 
they  are  not  safe  for  traffic  are  sent  to  these  special  plants  of  ours. 
All  ordinary  repairs  and  running  repairs  to  cars  fit  for  service,  and 
which  may  yet  nave  flat  wheels,  or  worn-out  brasses,  or  on  which  the 
air  hose  may  be  burst,  are  repaired  under  the  rules  of  the  Master 
Car  Buildei*s'  Association,  which  is  an  organization  to  which  all  i*ail- 
roads  and  all  private-car  lines,  practically  belong,  for  the  purpose  of 
creating  uniformity  in  regard  to  this  matter  of  repairs.  They  send 
us  the  bills  for  repairs,  for  which  the  owing  company  is  responsible. 
Breakage,  or  what  is  known  as  *' unfair  usage,"  are  assumed  by  the 
railroads.    They  repair  these  breaks  at  their  own  expense. 

Mr.  Stevens.  You  repair  the  ordinary  wear  and  tear>  and  they  the 
extraordinary  wear  and  tear? 

Mr.  Reichmann.  Cars  requiring  general  overhauling,  which  are  in 
a  worn-out  condition,  we  get  m  our  shops;  but  ordinary  running  repaii's 
are  made  right  on  the  railroads  by  their  own  force  of  men. 

Mr.  Stevens.  And  you  pay  for  it? 

Mr.  Reichmann.  Yes,  sir.  They  send  us  bills  once  a  month,  and 
we  pay  them. 

Mr.  Stevens.  But  if  something  is  extraordinary,  on  account  of  an 
accident  or  from  some  other  extraordinary  cause,  they  repair  it  at 
their  own  expense? 

Mr.  Reichmann.  We  necessarily  would  not  know  anything  about 
it.     The  car  is  to  be  repaired,  and  kept  in  good  condition. 

Mr.  Stevens.  By  them  ? 

Mr.  Reichmann.  No,  sir.  I  want  to  get  the  whole  statement  in 
about  that.  Sometimes  they  may  not  have  the  special  parts  required 
for  repairs  to  cars,  and  they  use  what  is  known  as  a  defect  card,  which 
is  an  authority  to  the  owner  to  repair  the  car  and  bill  the  railroad  for 
it,  so  that  the  thing  works  both  ways. 

Mr.  Stevens.  What  I  want  to  get  is  the  language  of  the  general 
contract  for  repairing,  and  about  what  you  are  expected  to  do.  Under 
that  statement  you  are  expected  to  furnish  them  a  car  in  good  ordinary 
serviceable  condition. 

Mr.  Reichmann.  We  must  furnish  the  cars  subject  to  railroad 
inspection. 

Mr.  Stevens.  Yes;  and  you  must  maintain  the  car  in  that  condition. 

Mr.  Reichmann.  Only  so  far  as  the  natural  wear  and  tear  of  the 
car  is  concerned. 

Mr.  Stevens.  Certainly. 

Mr.  Reichmann.  Yes. 

Mr.  Stevens.  And  that  you  are  responsible  for? 

Mr.  Reichmann.  That  we  are  responsible  for. 

Mr.  Stevens.  But  anything  above  that  they  are  resjjonsible  for? 

Mr.  Reichmann.  Yes,  sir. 
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Mr.  Stevens.  That  is  what  we  wanted  to  get  at.  Have  you  exchi- 
sive  contracts  with  anv  railroad  eompanie.s  for  taking  your  cars? 

Mr.  Reichmann.  We  have  none  whatever,  sir. 

Mr.  Stevens.  You  furnish  cars  as  thej*^  are  called  for? 

Mr.  Reichmann.  Yes,  sir. 

Mr.  Stevens.  Wherever  3'our  storage  points  are? 

Mr.  Reichmann.  Yes,  sir. 

Mr.  Stevens.  Where  are  your  principal  storage  points? 

Mr.  Reichmann.  At  Chicago,  St.  Louis,  Kansas  Citv,  and  at  Fort 
Worth,  Tex. 

Mr.  Stevens.  You  can  answer  it  ''yes"  or ''no."  You  have  no 
business  with  shippers,  and  no  dealings  at  all? 

Mr.  Reichmann.  As  shippers,  no. 

Mr.  Stevens.  You  do  not  solicit  the  use  of  your  cars  by  shippers? 

Mr.  Reichmann.  No,  sir. 

Mr.  Stevens.  You  do  not  offer  any  inducements  for  shippers  to 
ask  for  3'our  ears  from  the  railwa3^s? 

Mr.  Reichmann.  None  whatever,  sir. 

Mr.  Stevens.  You  have  vour  entire  business  with  the  railwavs? 

Mr.  Reichmann.  Yes,  sir. 

Mr.  Stevens.  Then  the  charge  that  has  been  made  at  times  that  you 
offered  inducements  to  shippers  to  ask  for  your  cars  on  their  lines  i^ 
false? 

Mr.  Reichmann.  Yes,  sir. 

Mr.  Stevens.  Are  your  cars  used  for  any  other-  purposes  than 
hauling  the  live  cattle? 

Mr.  Reichmann.  The  cars  when  turned  over  to  the  railroads  are  in 
exactly  the  same  position  as  a  railroad  car,  nnd  are  used  by  the  rail- 
road according  to  its  traffic  requirements. 

Mr.  Adamson.  Before  he  leaves  that  question  of  exclusive  contracts 
1  would  like  to  make  it  a  little  plainer. 

Mr.  Stevens.  Certainly. 

Mr.  Adamson.  You  say  that  you  have  no  exclusive  contracts.  Do 
you  mean  to  say  that  no  railroad  makes  a  contract  with  you  to  use 
your  cars  alone  ? 

Mr.  Reichmann.  That  is  what  I  mean.  No  railroad  makes  a  con- 
tract to  use  our  cars  exclusively  for  any  special  pui-pose,  or  any  purpose 
whatever. 

Mr.  Stevens.  If  a  large  cattle  shipper  and  cattle  owner  from  Texas 
or  Oklahoma  came  to  3'^ou,  would  you  have  any  way  of  doing  any 
business  with  him  at  all  if  he  wanted  your  equipment? 

Mr.  Reichmann.  I  stated  in  my  general  statement,  and  I  thought  I 
made  it  clear  there,  that  we  sometimes  leased  cars  to  shippers  for 
special  purposes. 

Mr.  Stevens.  And  let  them  make  their  own  arrangements  with  the 
mil  roads? 

Mr.  Reichmann.  Let  me  illustrate  that.  I  have  a  ease  in  mind  that 
will  fit  it  exactly.  Two  years  ago,  just  about  two  years  ago  now,  the 
furnace  men  ana  the  pig  iron  men  who  were  under  contracts  for  heavy 
deliveries  of  pig  iron  before  July  1  could  not  get  the  cars  at  the  coke 
ovens  to  move  tne  necessary  coke,  and  some  of  the  shippers  came  to  us 
and  leased  our  cars  from  us  on  a  monthly  rental.  They  paid  us  ^18  a 
car  a  month  for  that  service  on  account  of  certain  changes  necessary 
in  the  cars  and  the  additional  repairs  to  cars  in  such  service  that  we 
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nnust  make.  We  credited  them,  against  this  $18,  with  the  mileage 
that  the  cars  earned  on  the  railroads.  It  was  their  equipment,  assigned 
to  their  special  business  by  the  railroads,  and  they  paid  a  bonus  to  us 
l>ecause  the  cars  did  not  earn  any  mileage  above  $7  or  $8  a  month,  and 
since  we  charged  them  $18  they  had  to  pay  us  a  bonus.  And,  Mr. 
ChaiilDan,  we  want  to  be  left  in  position  to  make  similar  arrangements. 

Mr.  Stevens.  So  that  }'ou  can  rent  your  cars  for  misoellaQeous  pur- 
poses whenever  you  have  an  opportunity  ? 

Mr.  Reichmann.  Yes,  sir. 

Mr.  Stevens.  To  anybody  who  comes  along? 

Mr.  Reichmann.  We  want  to  serve  the  public  and  the  railways  on 
I'easonable  terms,  as  a  matter  of  contract  between  us  and  them.  That 
is  the  position  that  we  want  to  be  left  in. 

Mr.  Ryan.  The  shipper  who  would  come  to  you  and  endeavor  to 
obtain  the  use  of  your  cai*s  would  have  no  advantage  over  any  other 
shipper,  would  he,  in  any  contmct  that  he  might  make  with  tne  rail- 
road? 

Mr.  Reichmann.  He  would  not;  and  I  am  certain  that  a  great  many 
of  these  shippers  of  commodities  would  get  their  own  cars  to  opemte 
in  connection  with  their  manufacturing  proposition,  though  the  cars 
themselves  did  not  earn  earn  sufficient  to  maintain  them.  That  is  true 
in  some  cases  only — a  very  limited  number  of  cases. 

Mr.  Stevens.  The  hour  of  adjournment  has  arrived. 

Thereupon  the  subcommittee  adjourned  until  Wednesday,  February 
8,  1906,  at  10  o'clock  a.  m. 


Washington,  D.  C,  February  8^  1905. 

The  subcommittee  met  at  10  o'clock  a.  ni.,  Hon.  Fred.  C.  Stevens  in 
the  chair. 

STATEMENT  OF  ME.  J.  H.  HALE. 

The  Chairman.  Will  you  please  give  your  name  and  your  residence. 

Mr.  Hale.  J.  H.  Hale,  of  Connecticut.  I  am  the  most  extensive 
peach  grower  in  Connecticut.  In  Georgia  I  have  something  over  2,000 
acres  of  orchard. 

Mr.  Stevens.  Located  where? 

Mr.  Hale.  At  Fort  Valley,  Houston  County,  the  central  peach- 
crowing  region  of  Georgia.  I  know  that  I  grow  and  ship  more  peaches 
than  any  other  individual  peach  grower  in  America. 

Mr.  Stevens.  What  is  your  capacity  in  average  seasons? 

Mr.  Hale.  In  average  seasons,  one  with  another,  in  the  neighbor- 
hood of  300  carloads,  in  Connecticut  and  in  Georgia,  shipped  over  the 
New  York,  New  Haven  and  Hartford  Railroad  in  Connecticut  and 
over  the  Central  Railroad  of  Georgia.  Neither  of  these  lines  own  or 
have  any  refrigerator  cars.  The  service  in  Connecticut  requires  only 
a  moderate  number  of  refrigei-ator  cars;  it  being  midway  between  New 
York  and  Boston,  we  use  the  ordinary  ventilated  cars.  But  we  are  at 
times  called  upon  to  ship  to  greater  distances,  and  have  either  to  get 
ourselves,'or  nave  the  railroads  pick  up  for  us,  such  refrigerator  cars 
as  we  can  get.     We  ice  them  ourselves. 

Mr.  Stevens.  In  what  way;  before  they  start? 

Mr.  Hale.  Before  they  start;  and  the  railroad  agent  puts  on  the 
bill  of  lading,  in  addition,  instructions  to  re-ice  those  cars  at  certain 
other  points  that  may  be  named. 
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Mr.  Stevens.  You  indicate  that  yourself? 

Mr.  Hale.  In  a  general  way ;  or  the  railroad  also  puts  on  ^  ^  Be-ice  when 
necessary;''  and  we  find  under  a  good  many  conditions  that  they  seem 
never  to  find  it  necessary,  and  many  of  the  cars  so  shipped  have  gone 
to  their  destination  without  any  re-icing  and  in  a  more  or  less  damaged 
condition.  In  Georgia,  where  it  is  absolutely  essential  that  tfll  the 
fruit  be  refrigerated,  as  the  markets,  90  per  cent  of  them,  are  north 
of  Mason  ancTDixon's  line,  in  Georgia,  wnere  we  have  at  the  present 
time,  in  the  whole  State  of  Georgia,  practically  18,000,000  acres  of  trees 
in  fruit,  all  of  the  fruit  must  be  refrigerated,  or  90  per  cent  of  it 
The  first  great  crop  was  in  1889  and  my  orchards  were  not  in  bearing 
condition,  and  I  know  but  very  little  of  the  conditions  of  refrigeration; 
but  the  next  great  crop  of  any  account  was  in  1895,  and  there  was 
another  in  1896,  and  the  railroad  companies — the  Southern  Railway 
also  reaches  Fort  Valley — the  Central  and  the  Southern  railway  com- 
panies brought  in  a  various  lot  of  refrigerator  cars,  mostly  the  Armour 
cars,  of  the  Armour  line,  and  the  American  Transit  Company^s  line, 
and  the  California  Fruit  Transit  Company's  cars.  The  agents  of  each 
of  these  companies  pushed  the  growers  pretty  hard  for  business,  solic- 
iting business. 

Mr.  Stevens.  What  inducements  did  they  offer? 

Mr.  Hale.  The  inducements  of  special  service,  and  then  one  fellow 
would  have  a  better  car  than  another;  and  such  inducements  as  men  in 
competition  will  ordinarily  present. 

Mr.  Stevens.  Various  rates,  I  suppose — different  rates? 

Mr.  Hale.  If  I  remember,  and  I  think  that  I  am  correct,  two  of  the 
lines  had  the  same  rate,  and  the  other  was  a  little  lower.  I  am  not 
absolutely  positive  of  that. 

Mr.  Stevens.  Did  that  include  the  special  service  of  the  car  line,  or 
was  it  the  total  cost  to  the  final  destination  ? 

Mr.  Hale.  For  the  service  of  the  car,  the  icing  of  the  car. 

Mr.  Stevens.  To  what  market? 

Mr.  Hale.  That  would  differ,  depending  on  the  various  markets. 

Mr.  Stevens.  To  New  York,  for  instance? 

Mr.  Hale.  I  can  not  speak  positively  of  that  year.  I  will  tell  you 
of  other  years.  Some  of  the  growers  made  written  contracts  with" the 
companies  to  give  them  all  their  business.  Others  took  their  chances, 
from  day  to  day,  as  to  where  they  would  get  a  car.  I  made  a  contract 
with  two  of  the  lines  and  agreed  that  I  would  give  them  25  percent  of 
my  business,  and  I  contracted  with  the  Armour  Car  Company  for  W 
per  cent,  but  I  had  no  set  agreement. 

Mr.  Stevens.  How  did  that  work?  Did  you  get  the  facilities  that 
you  needed  ? 

Mr.  Hale.  We  got  the  facilities.  But  the  point  I  wanted  to  get  at 
was  that  there  being  three  of  those  companies  there,  none  of  them 
could  be  assured  of  any  regular  business  from  day  to  da}'.  It  was 
very  uncertain.  Sometimes  one  company  would  get  6  or  8  cars  out, 
and  then  again  another  would  get  6  or  8  cars  out,  and  the  other  would 
not  get  more  than  1;  and  they  were  uncertain  about  their  ice  supply. 
Macon  was  the  nearest  point,  and  Savannah  was  200  miles,  and  I  think 
they  brought  some  from  Atlanta.  At  one  time  there  was  a  shorti^e 
of  ice.  One  company  would  have  ice  and  the  others  would  not.  And 
then  the  company  with  the  ice  would  get  all  the  business  for  a  day  or 
two.     There  came  a  time  once  when  tnere  was  no  ice  in  sight  for  a  day 
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for  any  of  them,  and  Mr.  Armour's  agent  came  to  me  and  asked  me 
what  sort  of  a  scrape  or  lawsuit  there  would  be  if  they  did  not  fulfill 
their  conti*act  with  me.  1  said  I  had  never  been  in  a  lawsuit  and  I 
should  simply  have  to  stand  the  loss,  and  I  would  know  better  next 
time.  But  within  forty-eight  hours  they  had  a  train  load  of  ice  down 
there  and  were  able  to  take  care  of  the  business,  and  were  able  to  load 
or  sell  some  ice  to  their  rival  companies,  so  tnat  we  were  all  helped 
out  and  everything  was  all  right 

We  found  that  year  that  the  various  car  lines  evidently  did  not  have 
facilities  for  reicing  at  all  points,  and  a  good  many  cars  came  into  the 
markets  illy  iced,  or  having  evidences  ox  having  recently  been  reiced, 
and  having  been  out  some  time,  or  something  or  other,  and  they  were 
not  in  good  condition. 

Mr.  Mann.  Could  you  state  what  the  average  crop  a  day  was  there 
then,  of  perishable  crops? 

Mr.  Hale.  No,  sir;  the  figures  have  gone  from  my  mind.  My 
own  crop  at  that  time  was  from  3  to  5  carloads  daily,  and  peaches 
were  then  worth  about  $1,000  a  car  in  the  market. 

Mr.  Stevens.  In  the  market? 

Mr.  Hale.  Yes,  sir. 

Mr.  Mann.  Down  there  what  were  they  worth? 

Mr.  Hale.  There  was  not  any  price  there.  There  were  no  buyers 
there. 

Mr.  Stevens.  You  consigned  them? 

Mr.  Hale.  To  our  agents — various  commission  men. 

Mr.  Stevens.  If  there  was  no  price  there,  of  course  there  would 
have  been  no  damage  to  anyone  if  they  had  been  all  destroyed? 

Mr.  Hale.  That  would  be  a  question. 

Mr.  Mann.  Not  if  they  were  not  worth  anything. 

Mr.  Hale.  There  were  no  buyers  there  at  that  time. 

Mr.  Stevens.  What  has  been  the  course  of  business  since? 

Mr.  Hale.  In  1898,  there  having  been  various  dissatisfactions 
among  growers,  the  Central  Railroad  of  Georgia,  after  consultation 
with  some  of  the  largest  shippers,  perfected  an  exclusive  contract 
with  the  Armour  Car  Lines  for  placing  their  cars  there.  I  think  that  I 
am  correct  in  sa^nng  that  that  was  in  1898.  I  am  quite  sure  that  it 
was.  Under  that  contract — I  think  the  contract  was  made  some  time 
in  the  fall  of  1897  or  the  winter  of  1898,  but  I  am  not  positive  about 
that — soon  after  that  contract  was  made  the  Armour  Car  Line  people 
erected  our  shipping  station,  a  lar^e  storage  ice  house,  and  at  Mar- 
.shallville,  the  largest  peach  growmg  station,  9  miles  below,  they 
erected  another  one,  ana  some  time  before  the  crop  season  they  stored 
large  quantities  of  ice  there  in  anticipation  of  the  business.  I  think 
the  rate  at  that  time  was  the  same  as  the  rate  that  we  had  paid  the 
Armour  Car  Company  and  the  A.  R.  T.  Company  in  previous  years, 
$80  to  the  New  York  market  and  the  Philadelphia  market,  for  refriger- 
ation, and  $90  to  Boston  and  New  England  points,  which  are  the  points 
that  I  ship  to  mostly. 

Mr.  Stevens.  That  is  for  refrigeration,  without  transportation^ 

Mr.  Hale.  For  refrigeration.  Under  that  contract  the  company  had 
an  abundance  of  ice  on  hand  at  all  times  and  they  had  an  abundant 
number  of  cars  there.  Those  cars  were  iced  up  every  day — that  is,  a 
day  ahead  of  their  use — and  on  call  by  the  railroad  companv  we  could 
get  cars  that  were  iced  and  cool  at  all  times  for  loading.     The  Armour 
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Car  Company  furnished  the  men  to  load  those  cars- -that  is,  thev  hare 
to  be  stripped  so  that  each  crate  in  the  cars  is  properlj^  spacedL,  with 
an  airspace  around  it,  and  each  has  to  be  loaded  and  nailed  down. 
They  furnished  these  men  for  loading  these  cars,  but  I  have  a  siding 
into  the  middle  of  my  orchard  from  the  packing  house,  and  after  thase 
were  loaded,  once  or  twice  a  day,  the  railroad  would  send  an  eng'ine 
down  there  and  haul  them  into  the  icing  station  of  the  car  line  and 
they  were  reiced;  because  putting  hot  fruit  into  the  cars,  it  melted  the 
ice  and  they  required  to  be  reiced  before  leaving  the  station.  Our 
fast  fruit  train  leaves  at  6  o^clock  every  night,  and  the  last  haul  out  of 
my  orchard  is  made  at  4.40  p.  m.,  which  leaves  an  hour  and  twenty 
minutes  to  haul  into  the  station  and  have  the  cars  reiced.  The  cars 
are  reiced  and  leave  over  the  Central  Georgia  road  for  Atlanta,  and 
at  Atlanta  they  are  reiced  at  midnight  or  tnereabouts,  or  between  1 
and  2  o'clock  m  the  morning,  and  they  are  reiced  again  at  Charlotte, 
N.  C,  and  then  again  the  next  night  at  Alexandria,  Ya.  That  is  all 
when  thev  go  to  the  New  York  market.  When  they  are  consigned  to 
New  England  points  they  are  reiced  again  at  Jersey  City,  and  my  agents 
at  the  other  end  of  the  line  are  pretty  careful  and  Iook  after  the  cars, 
and  we  find  that  they  come  to  the  markets  with  plenty  of  ice,  witli 
the  bunkers  practically  full. 

Mr.  Stevens.  How  much  ice  is  needed  at  each  icing  if 

Mr.  Hale.  I  do  not  know.  One  year,  and  it  must  have  been  1898. 
that  first  year,  I  made  the  claim  to  the  refrigerator-car  people  that  as 
I  was  producing  and  packing  more  fruit  than  anyone  there,  and  I  had 
a  packing  shed  immeaiately  adjoining  the  cars  and  we  loaded  a  ear  in 
one  or  two  houi-s,  while  the  small  shippers  often  held  a  car  for  two  or 
three  days,  and  were  opening  and  closing  the  doors  far  more  than  wsu* 
the  case  with  our  cars,  and  were  of  course  melting  the  ice  more  rapidly 
than  in  my  cars,  that  I  thought  that  1  ought  not  to  pay  for  their  melt- 
ing ice,  and  I  made  a  contract  for  that  year  that  I  would  pav  $10  a  car 
and  pay  for  the  actual  ice  used,  and  I  liad  the  bills  rendered  at  the  end 
of  the  season  for  the  ioe  used  at  the  different  stations. 

Mr.  Stevens.  Did  that  make  your  price  lower? 

Mr.  Hale.  I  hoped  it  would  make  it  considerably  lower.  In  some 
instances  it  was  $20  lower,  and  in  some  instances  it  was  actually  higher. 
I  saved  that  amount  of  ice.  I  think  that  it  was  a  fair  deal  both  to 
myself  and  the  company,  because  I  paid  for  the  ice  that  was  actuallv 
used. 

Mr.  Stevens.  Did  you  continue  that  after  that  time? 

Mr.  Hale.  No,  sir.  I  paid  after  that  the  same  as  the  rest  did. 
although  I  think  they  make  more  profit  out  of  me  than  out  of  the 
smaller  growers.  The  following  year  the  rates  were  lowered  to  a  crate 
basis.  The  minimum  required  by  the  railroads  is  22,600  pounds  in 
the  larger  sort  of  cars,  and  the  refrigeration  rate  was  based  on  a  bast^ 
price  of  V2i  cents  for  crates  of  40  pounds.  The  exclusive  contract 
was  in  force  and  has  been  in  force.  There  is  always  an  abundance  of 
cars  there,  and  there  is  always  a  full  supply  of  ice,  and  the  car  people 
keep  expert  men  there,  who  from  day  to  daj'  travel  around  the  orchards 
and  keep  close  watch  on  the  crops,  so  as  to  be  sure  and  not  run  out  of 
cars  and  be  sure  to  anticipate  the  wants  from  day  to  day,  and  in  that 
way  there  is  a  surety  of  tne  cars. 

Mr.  Stevens.  Do  you  get  the  stvlc  of  cars  vou  desire? 

Mr.  Hale.  We  get  as  good  as  there  is,  and  we  get  as  good  service 
as  there  is  at  the  present  time.     I  am  frank  to  say  to  you  that  there  is; 


PRIVATE   CAR  LINKS.  77 

not  a  refrigerator  car  that  I  have  seen. yet  that  will  handle  the  Geor- 
gia peaches  in  sound  condition  to  market  loaded  as  high  as  the  present 
minimum  the  railroads  and  the  car  lines  require;  and  that  is  a  griev^- 
ance  that  I  have.  I  have  talked  to  the  railroads  and  the  car  linea 
about  it. 

To  get  up  to  a  minimum  of  22,500  pounds  it  requires  us  to  load  a 
ear  five  tiers  high  with  crates  holding  40  pounds  each,  and  if  we  load 
to  the  top  tier  and  pay  for  the  ref rigei-ation  we  do  not  fully  get  it. 
The  bottom  tier  may  l>e  perfectly  sound:  of  the  next  tier  there  may 
be  1  per  cent  in  bad  condition,  of  the  tnird  tier,  say  3  per  cent,  and 
5  to  7  per  cent  of  the  fourth  tier,  while  of  the  top  tier  there  will  be  15 
to  25  per  cent.  And  that  depends  upon  the  condition  of  the  crop. 
It  is  a  numid  climate  down  there,  and  the  fruit  is  somewhat  tender 
and  requires  careful  handling  in  fact,  and  if  we  load  as  required  by 
the  railroads,  under  the  average  conditions  of  the  crop  we  are  bound 
to  lose  a  certain  per  cent  of  the  fruit.  To  avoid  that  I  have  taken  out 
that  fiiany  tiers  and  have  onl^'  allowed  four  tiers  high.  Of  course 
that  adds  materially  to  my  freight  rate.  The  present  i-ate  is  85  cents 
per  100  pounds,  and  12^  cents  a  crate  to  New  "i  ork. 

Mr.  Mann.  What  does*that  make 'il 

Mr.  Hale.  Two  hundred  and  seventy-two  dollars  to  lay  down  a 
carload  in  New  York. 

Mr.  Mann.  Is  that  the  freight  or  the  refrigeration? 

Mr.  Hale.  That  is  freight  and  refrigeration. 

Mr.  Mann.  Give  us  an  idea  how  it  is  divided. 

Mr.  Hale.  The  freight  is  85  cents  a  hundred,  and  it  is  25  cents  a 
crate.  It  is  36  cents  a  crate  railroad  freight,  and  12i  cents  for  the 
refrigeration,  but  by  reducing  to  four  tiers  high,  it  costs  me  45  cents 
a  crate,  and  15  cents  a  crate  for  refrigeration,  or  a  total  of  $1.50  a 
hundrra  pounds  to  deliver  to  New  York  City,  while  the  rate  is  sup- 
p>osed  to  be  85  cents.  The  average  actual  cost  is  $1.50  a  hundred 
pounds  to  get  the  fruit  there  in  safety. 

Mr.  Mann.  What  does  that  amount  to  per  carload  for  freight  and 
refrigeration? 

Mr.  Hale.  Two  hundred  and  seventy-two  dollars. 

Mr.  Mann.  How  much  for  freight  and  how  much  for  refrigeration  i 

Mr.  Hale.  I  have  not  separated  it.  I  believe  it  is  $70  for  the 
refrigeration,  and  the  balance  is  railroad  freight. 

Mr.  Stevens.  The  contract  is  not  an  entire  contract,  including  both 
refrigeration  and  freight.  That  is,  you  do  not  make  one  contract  cov- 
ering all  those  items  ? 

Mr.  Hale.  The  railroads  issue  us  a  bill  of  lading,  so  much  a  pound, 
and  so  many  pounds,  and  then  they  put  the  rest  for  refrigeration. 

Mr.  Stevens.  Then  you  make  your  contract  with  the  railroad? 

Mr.  Hale.  Yes,  sir;  with  the  railroad. 

Mr.  Stevens.  And  then  you  do  not  look  to  the  Armour  people  for 
any  damages  that  may  accrue  from  the  nonfulfillment  of  the  contract; 
you  look  to  the  railroads  for  the  whole  business? 

Mr.  Hale.  I  saw  the  contract  before  it  was  made  with  the  Armour 
people.  I  have  forgotten  the  items.  I  believe  they  agreed  to  stand 
by  tne  rai Iroads  in  an  v  losses  the}'  might  have.  Yes ;  we  do  look  directly 
to  the  Armour  people.  We  have  shipped  thousands  of  cars  by  them, 
and  they  have  handled  them  so  well  that  we  have  had  practically  no 
trouble.  In  one  case  I  believe  I  would  have  had  a  claim  for  damages 
done  to  the  fruit  on  the  upper  tiers  had  I  seen  tit  to  press  it. 
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Mr.  Steven8.  Please  make  it  clear  what  contract  you  make  with 
the  railroads  and  what  with  the  Armour  people. 

Mr.  Hale.  No  contract  with  the  Armour  people  at  all. 

Mr.  Stevens.  So  that  your  exclusive  contract  is  with  the  railroad  f 

Mr.  Hale.  Yes,  sir. 

Mr.  Stevens.  So  that  whatever  claim  for  damages  you  make  iiuu^t 
be  against  the  railroad? 

Mr.  Hale.  .The  only  claim  that  1  had  I  made  direct  to  the  Armour 
people  and  they  settled  it.  I  think  under  their  agreement  with  the 
railroads  they  agree  to  stand  by  the  railroads.  The  legal  way  would 
be  to  go  to  the  railroad. 

Mr.  Stevens.  That  is  what  we  wanted  to  get  at. 

Mr.  Hale.  I  made  the  direct  claim  to  the  Armour  people  and  they 
settled  it.  The  year's  crop  in  Georgia  last  year  aggregated  nearly 
5,000  carloads,  all  ripening  in  about  five  weeks.  At  the  end  of  that 
season  there  is  practically  no  need  of  the  refrigerator-car  service  in 
that  territory  or  the  territory  of  the  Central  of  Georgia  KailroaA. 

Mr.  Mann.  What  stations  are  those  peaches  shipped  from? 

Mr.  Hale.  It  is  impossible  to  state.  The  large  stations  of  Fort 
Valley  and  Marshallville  shipped  a  great  number  of  carloads;  Mar- 
shallville  about  600  carloads,  and  Fort  Valley  something  over  800  car- 
loads. The  balance  are  shipped  from  smaller  stations  all  over  the 
road.  There  are  really  two  peach  sections  in  Georgia,  the  southern 
one  south  of  Macon  and  the  other  of  which  Rome  might  be  considered 
the  center. 

Mr.  Mann.  Is  the  refrigeration  charge  since  the  Armour  people 
had  the  exclusive  contmct  more  or  less  than  the  charge  was  before  the 
exclusive  contract  with  them? 

Mr.  Hale.  It  is  less.  They  reduced  it  some  years  ago.  It  is  a  lesv^ 
rate  and  also  a  better  service. 

Mr.  Mann.  Is  the  supply  of  cars  more  readily  available  now  ? 

Mr.  Hale.  Yes,  sir. 

Mr.  Mann.  Or  is  it  less  so  than  before? 

Mr.  Hale.  Yes,  sir;  it  is  far  more  available — that  is,  the  supply  of 
iced  cars. 

Mr.  Mann.  That  is,  refrigerator  cai*s? 

Mr.  Hale.  In  the  scramble  of  these  half  dozen  companies  for  the 
business  they  piled  in  the  cars,  but  they  did  not  have  any  ice  to  put  in 
them,  so  they  might  just  as  well  have  been  box  cars. 

Mr.  Mann.  Without  these  refrigerator  car  companies  at  all,  would 
not  the  railroad  companies  be  able  to  furnish  you  refrigerator  cars  of 
their  own? 

Mr.  Hale.  The  Central  Road  of  Georgia,  so  far  as  I  know,  has  no 
refrigerator  cars  whatever,  as  I  have  stated  before.  And  the  question 
that  worries  me  in  this  matter  that  is  before  you  now  is  that  if  the 
private  car  lines  are  driven  out  of  business  I  can  not  myself,  as  a 
grower  and  business  man,  quite  sec  how  the  crop  is  going  to  be  handled 
as  well  as  it  is  now.  Of  course  the  bulk  of  my  fruit  comes  out  of 
Georgia  over  the  Southern  road  and  the  Pennsylvania,  going  to  the 
Atlantic  coast  markets,  but  there  are  times  when  the  markets  change 
and  we  want  to  divert  cars  and  send  them  to  Minneapolis  or  Chicago 
or  St.  Paul  or  wherever  there  may  seem  to  be  a  good  market.  We 
then  divert  them,  and  we  often  get  them  half  way  up  there  and  that 
market  tumbles  and  we  divert  the  car  again.     And  we  feel  at  ^1  times, 
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on  whatever  road  that  car  is — of  the  leading  roads — that  the  Armour 
people  are  able  to  take  care  of  it  and  to  ice  it  surely  and  promptly. 
We  feel  that  we  pay  a  good  big  price  for  the  service,  but  we  do  feel 
that  we  get  an  excellent  service. 

Mr.  JVClnn.  Is  it  jour  judgment — ^if  you  have  a  judgment  on  the  sub- 
ject that  you  are  willing  to  express — that  the  Central  Road  of  Georgia 
would  be  willing  or  not  willing  to  supply  its  own  cars  in  sufficient  num- 
bers to  handle  this  crop  that  has  to  b^  moved  within  the  course  of  five, 
weeks  ? 

Mr.  Hale.  Last  year's  crop  was  between  4,000  and  6,000  cars.  I 
may  not  be  absolutely  correct  about  that,  but  that  is  very  close  to  it. 
We  have  the  prospect  now  of  the  next  crop  being  8,000  cars.  I  do  not 
see  how  the  Central  Road  of  Georgia  could  own  that  number  of  cars  and 
practically  have  them  lie  idle — unless  they  could  rent  them  out,  because 
so  far  as  their  own  business  is  concerned  they  would  have  to  lie  idle — 
for  46  weeks  of  the  year,  when  the}'  would  have  very  little  use  for 
those  cars,  and  I  doubt  whether  it  would  not  make  that  a  more  expen 
sive  service. 

Mr.  Mann.  Why  do  you  not  ship  more  fruit  to  Chicago  instead  of 
shipping  it  practically  all  to  New  x  ork  and  Boston  ? 

Mr.  Hale.  To  answer  that  personally  I  aim  to  grow  chiefly  the  grade 
of  peaches  that  Chicago  is  not  quite  toned  up  k)  pay  for.  They  are 
not  willing  to  pay  the  price  for  first-class  goods.  That  is  really  true. 
Minneapolis  and  St.  Paul  and  Milwaukee  pay  considerably  more  than 
Chicago. 

Mr.  Mann.  Do  they  grow  better  peaches  than  they  do  in  Michigan? 

Mr.  Hale.  Certainly,  certainly,  sir. 

Mr.  Mann.  Do  you  tnink  Michigan  people  would  agree  to  that? 

Mr.  Hale.  A  majority  of  them  would,  I  think. 

Mr.  Mann.  1  have  been  a  peach  grower  myself  in  the  South,  and  1 
would  not  agree  to  it. 

Mr.  Hale.  You  left  the  business  for  a  poorer  job. 

Mr.  Mann.  I  will  admit  that.  Having  eaten  good  peaches  from 
Michigan,  I  do  not  agree  that  Georgia  peaches  are  better.  Has  not  the 
freight  rate  something  to  do  with  iti 

Mr.  Hale.  With  the  qualit}'? 

Mr.  Mann.  No;  with  the  fact  that  you  do  not  ship  to  Chicago  from 
there? 

Mr.  HAiiE.  No;  because  the  freight  rate  has  always  been  lower  from 
Chicago. 

Mr.  Stevens.  Where  from  ? 

Mr.  Hale.  Fort  Valley,  Ga. 

Mr.  Stevens.  Than  to  New  York? 

Mr.  Hale.  Yes,  sir;  always. 

Mr.  Ryan.  You  referred  a  few  moments  ago  to  a  claim  made 
directly  to  the  Armour  people.     What  was  the  nature  of  that  claim? 

Mr.  Hale.  The  nature  of  it  was  that  when  some  peaches  arrived  at 
their  destination  they  were  found  to  be  decayed,  and  an  examination 
was  made  and  the  car  was  a  regular  sweat  box.  There  were  four 
thicknesses  of  heavy  paper  inside  it  and  the  bunkers  were  full  of  ice. 
Evidently  the  car  had  been  used  in  winter  as  a  warm-stonige  car,  and 
it  had  passed  all  sorts  of  inspections  and  they  had  failed  to  i)ull  off  the 
paper. 

Mr.  Stevens.  Speaking  of  that  exclusive  contract,  you  are  n(>t  a 
party  to  any  contract? 
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Mr,  Hale.  None  whatsoever.  The  contract  is  made  by  the  Central 
Railroad  of  Georgia.  1  have  no  more  to  do  with  it  than  anj'^one  elsie, 
except  that  Preniaent  f^igan,  of  the  road,  before  he  made  the  contract 
svstem,  came  to  mjself  and  a  number  of  other  growers  and  asked  if 
tnere  was  anj^thing  unfair  in  it  to  oiir  interests  or  if  we  had  anything 
we  would  suggest. 

Mr.  Mann.  Are  you  interested  in  any  of  these  private  car  lines  i 

Mr.  Hale.  No,  sir. 

Mr.  Mann.  Have  you  an}'  interest  at  all  in  this  matter  except  as  a 
shipper? 

Mr.  Hale.  No,  only  as  a  grower  of  peaches.  I  am  a  farmer  and 
haven't  any  other  interest  on  earth.  I  was  l)orn  on  a  farm  and  began 
work  working  twelve  and  a  half  hours  a  day,  and  I  hadn't  a  dollar 
except  what  1  dug  out  of  the  soil. 

There  is  one  point  I  would  like  to  refer  to  which  is  not  in  line  with 
the  private  car-line  question,  and  that  is,  that  with  the  increased  pro- 
duction of  peaches  in  Georgia  the  selling  price  is  going  down,  down, 
and  we  have  got  to  a  point  now — we  reached  it  last  year — where  more 
than  2,000  carloads  or  peaches  shipped  out  of  Georgia,  as  thev  were 
last  year,  do  not  pay  tlie  growers  a  dollar  profit.  To  get  them  in 
market  in  sound  condition,  loading  as  requirea,  costs,  railroad  f  reig-ht, 
a  total  of  60  cents.  It  costs  30  cents  a  crate  to  grow  peaches.  1 
figured  it  out  from  the  expenses  of  ten  years  and  it  costs  us  35  cents^. 
It  used  to  cost  28  cents,  and  then  30  cents,  and  now  it  costs  35  cents^ 
with  the  increased  price  of  labor  in  the  South,  to  take  the  peaches; 
from  the  trees  to  the  packing  house  and  crate  them  and  get  them  to 
the  car  door,  65  cents  a  crate  is  what  it  costs  the  Georgia  grower,  or  at 
least  that  is  what  it  costs  me,  and  the  60  cents  freight  makes  ^l.^.*). 
The  average  selling  price  last  year  was  about  $1.35,  leaving  the  grow- 
ers 10  cents  a  crate.     In  north  Georgia  about  $1 

Mr.  Stevens.  That  60  cents  freight  was  the  freight  to  the  New 
York  market? 

Mr.  Hale.  Yes,  sir. 

Mr.  Stevens.  Then  that  is  not  fair,  to  compare  the  price  of  peaches 
in  Georgia  with  the  price  in  New  York. 

Mr.  Hale.  I  said  the  selling  price  in  the  markets;  the  selling  price 
in  the  markets  averages  $1.35. 

Mr.  Stevens.  In  tne  New  York  market? 

Mr.  Hale.  In  the  New  York  market;  yes. 

Mr.  Stevens.  Oh,  that  is  all  right  then. 

Mr.  Hale.  I  think  that  is  all.     I  thank  you  for  the  opportunity, 
and  if  there  are  any  further  questions  I  would  be  glad  to  answer  them 
t  any  time. 

Mr.  Stevens.  We  will  now  hear  from  Mr.  Pancake. 

STATEMEITT  OP  MB.  I.  H.  C.  PANCAKE,  BEPEESEKTIHG  THE  ALLE- 

GHAHY  OECHABD  COMPANY. 

Mr.  Pancake.  Mr.  Chairman  and  gentleman,  speechmaking  is  not 
one  of  my  accomplishments,  and  I  feel  a  little  small  after  hearing  Mr. 
Hale,  who  says,  1  think,  that  he  is  the  largest  grower  in  the  world,  or 
possibly  he  has  narrowed  it  down  to  the  llnitea  States.  It  makes  me 
feel  a  little  small,  I  say,  to  follow  him,  as  I  am  a  small  grower,  hut  I 
have  been  in  the  business  for  about  seven  years.  I  have  been  han- 
dling refrigerator  cars,  using  that  kind  of  car,  for  seven  years. 

Mr.  Stevens.  Where? 
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Mr.  Pancake.  In  West  Virginia,  with  our  centml  office  located  at 
Cumberland,  Md. 

Now,  if  you  will  ask  any  questions  I  will  be  glad  to  answer  them,  or 
do  3'ou  prefer. that  I  should  make  a  short  statement? 

Mr.  Stevens.  What  is  your  average  capacity''  for  product? 

Mr. Pancake.  Well,  withoutourbooksthatwouldbequitehardtotell. 
I  have  not  any  stereotyped  memorandum  of  that  kind,  but  it  is  approx- 
imately about  200  cars  per  annum,  with  the  possibility  of  its  growing 
to  500  cars  in  the  next  few  years. 

Mr.  Stevens.  How  long  has  your  orchard  been  bearing? 

Mr.  Pancake.  Since  1893. 

Mr.  Stevens.  What  was  your  method  of  getting  the  peaches  to 
market  in  the  earlier  years? 

Mr.  Pancake.  The  first  crop  was  small.  In  1893  we  handled  the 
crop  entirely  b}^  express.  Then  in  1894  and  1895  the  crop  was  killed. 
In  1896  we  used  refrigerator  cars. 

Mr.  Stevens.  Where  is  your  market? 

Mr.  Pancake.  Principally  in  New  York  City.  I  presume  three- 
quarters  of  all  the  peaches  grown  have  been  marketea  in  New  York. 

Mr.  Stevens.  Over  what  railroad? 

Mr.  Pancake.  Possibly  some  of  those  cars  were  routed  from  a 
a  point,  say,  100  miles  east  of  Cumberland  over  the  Pennsylvania 
Railroad,  but  ordinarily  the  great  bulk  of  them  have  gone  directly 
over  the  Baltimore  and  Ohio  Railroad. 

Mr.  Stevens.  To  New  York? 

Mr.  Pancake.  Yes,  sir.  Of  course  we  ship  to  Washington,  Balti- 
more, Philadelphia,  and  sometimes  to  Boston. 

Mr.  Stevens.  When  did  you  begin  first  to  use  refrigerator  cars? 

Mr.  Pancake.  I  think  it  was  in  1897. 

Mr.  Stevens.  What  cars  did  you  use? 

Mr.  Pancake.  I  think  the  first  year — that  is  1897 — we  used  a  few 
C.  F.  T.  cars,  and  1  think  we  used  some  Armour  cars  under  Mr.  Loud. 
I  think  we  used  both  the  C.  F.  T.  (»rs  and  Armour  cars  in  1897,  but 
not  very  many  of  either. 

Mr.  Stevens.   Whom  did  you  make  the  contract  for  the  cars  with? 

Mr.  Pancake.  For  the  refrigerator  cars? 

Mr.  Stevens.  Yes. 

Mr.  Pancake.  We  made  the  contract  dii^ect  with  the  Armour  peo- 
ple and  the  C.  F.  T.  people  through  their  agents. 

Mr.  Stevens.  What  did  they  agree  to  do — what  kind  of  a  contract 
wa.s  it? 

Mr.  Pancake.  The  first  year  we  had  no  idea  as  to  how  many  cars 
we  would  need,  and  they  simply  agreed  to  provide  what  we  needed  at 
a  stipulated  price.  Of  coifrse  that  had  notning  to  do  with  the  railroad 
freight 

Mr.  Stevens.  For  a  stipulated  price  they  furnished  you  the  service 
from  your  orchard  to  your  market? 

Mr.  Pancake.  Yes;  including  icing  and  everything. 

Mr.  Stevens.  Everything? 

Mr.  Pancake.  Every  charge  except  freight. 

Mr.  Stevens.  That  is  what  I  understand;  the  freight  is  extra. 

Mr.  Pancake.  Yes,  sir;  the  freight  was  independent  of  that. 

Mr.  Ryan.   A  separate  bill  for  that? 

Mr.  Pancake.  A  separate  bill;  yes. 
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Mr.  Stevens.  And  how  long  did  that  system  continue? 

Mr.  Pancake.  That  is  the  s^'stem  in  force  to-day. 

Mr.  Stevens.  It  is  the  system  you  use  to-day,  is  it? 

Mr.  Pancake.  I  think  so. 

Mr.  Stevens.  Then  it  makes  no  difference  to  you  how  many  times 
they  are  iced  in  going  to  market,  j'ou  make  the  contract  with  the 
coinpany  and  depend  on  getting  them  to  market  in  good  condition  i 

Mr.  Pancake.  Yes;  there  is  no  extra  charge  whatever.  Of  course 
there  is  a  stipulated  price  to  each  market;  so  much  to  New  York,  s<> 
much  to  Philadelphia,  so  much  to  Boston,  Buffalo,  or  Cincinnati,  or 
wherever  the  peaches  go.  E^ch  place  carries  a  different  charge  as  a 
inile. 

Mr.  Stevens.  Have  you  any  choice  of  refrigerator  lines;  that  is  to 
say,  do  several  lines  compete  for  your  business? 

Mr.  Pancake.  Yes;  I  think  there  have  been  a  number.  I  think 
every  year  there  are  representatives  from  different  lines  soliciting 
our  business,  but  we  decidedly  prefer  the  Armour  cars.  We  tried 
the  C.  F.  T.,  and  we  have  tried  the  old  Provision  Dealers'  Dispatch, 
and  we  have  tried  the  Baltimore  and  Ohio  cars.  Pix)bably  all  tho?^3 
combined,  however,  have  not  carried  one-tenth  of  the  peaches  we 
have  shipped  in  the  Annour  refrigerator  cars.  I  think  tne  Armour 
people  have  carried  nine-tenths  of  our  peaches. 

Mr.  Ryan.  The  Armour  people  have  no  exclusive  contract  on  that 
line? 

Mr.  Pancake.  With  the  railroad  people? 

Mr.  Ryan.  Yes. 

Mr.  Pancake.  Not  that  I  know  of.     It  does  not  interfere. 

Mr.  Ryan.  Other  lines  of  private  cars  run  over  those  lines? 

Mr.  Pancake.  Frequently.  Almost  every  year,  with  the  exception 
of  last  year,  if  we  had  a  point  that  was  not  very  remote  we  used  a 
Baltimore  and  Ohio  car,  simplv"  because  the}^  could  cany  40  or  r»<i 
miles  without  its  proving  very  aetrimental  to  the  peaches. 

Mr.  Ryan.  I  refer  to  refrigerator  cars. 

Mr.  Pancake.  They  are  refrigerator  cars,  those  Baltimore  and  Ohio 
cars;  or  at  least  they  call  them  refrigerator  cars. 

Mr.  Stevens.  Are  they  as  good  a  car  as  the  Armour  car? 

Mr.  Pancake.  Not  ene-halfas  good.  We  would  use  them  if  they 
were,  because  they  are  free. 

Mr.  Stevens.  Are  the  other  refrigerator  lines  as  good  as  the  Armour 
lines? 

Mr.  Pancake.  We  do  not  think  so.  We  have  tried  the  C.  F.  T.  and 
the  Provision  Dealers'  Dispatch  and  we  do  not  think  any  of  them  com- 
pare with  the  Armour  cars. 

Mr.  Stevens.  In  what  does  the  Armour  car  excel;  is  it  the  kind 
and  style  of  car  or  does  the  Armour  company  excel  in  the  servi(T 
rendered  ? 

Mr.  Pancake.  In  the  first  place,  they  establish  an  office  at  our  ship- 
ping point.  They  keep  a  man  at  our  elbow  morning  and  night,  if 
necessary,  and  we  do  not  have  one-tjuarter  the  trouble  with  thoru. 
They  seem  to  have  more  influence  with  the  railroad  people  than  we 
have  and  we  do  not  have  any  trouble  in  getting  our  cars  promptly  to 
market.  In  the  second  phue,  their  cars  are  better  insulated,  or  at 
least  wo  think  they  are,  and  our  peaches  are  delivered  in  l)etter  condi- 
tion. If  they  charged  25  per  cent  more,  still  we  would  prefer  to  use 
them. 
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Mr.  Ryan.  What  is  the  difference  now  between  the  charges  for  the 
Armour  cars  and  the  other  lines? 

Mr.  Pancake.  We  discarded  the  old  C.  F.  T.  cars  several  years  ago. 
At  that  time  thev  were  a  little  lower,  probably,  at  the  latter  part  of 
the  season  than  the  Armour  cars;  but  we  did  not  like  them  even  with 
the  lower  price. 

Mr.  Stevens.  Do  you  know  whether  you  have  the  same  rates  for 
the  same  service  on  the  Armour  line  as  other  peach  shippers? 

Mr.  Pancake.  No;  I  do  not  know  that. 

Mr.  Stevens.  You  have  not  inquired  into  that? 

Mr.  Pancake.  No,  sir;  I  do  know  this,  that  we,  being  much  the 
largest  shippers  in  our  community — last  season  there  were  only  a  few 
applications  by  others,  some  few  applications  for  a  carload  or  two, 
ana  I  think  tnev  charged  those  people  probably  a  small  percentage 
raore,  very  small,  simply  because  it  required  more  expense  to  get  out 
to  their  place  and  so  on. 

Mr.  Stevens.  So  that  they  calculate  on  the  cost  of  the  service  some- 
what in  making  their  charges:  that  is  your  idea? 

Mr.  Pancake.  There  was  tnis  about  it.  Of  course  it  entailed  so 
much  expense  to  establish  an  office  and  put  one  or  two  men  there,  and 
they  did  require  us,  or  request  us,  to  state  how  many  cars  we  could 
use  during  the  season,  and  then  they  would  make  arrangements  and 
have  so  many  cars  either  sidetracked  near  us  or  rolling  in  that  section 
or  division,  or  so  we  could  take  them  up  at  any  time. 

Mr.  Mann.  How  long  would  this  office  be  maintained  there? 

Mr.  Pancake.  Which  office? 

Mr.  Mann.  The  Armour  office. 

Mr.  Pancake.  During  the  season,  beginning,  1  should  say,  about 
the  1st  of  August  or  the  20th  of  July  and  continuing  ijntil  the  1st  of 
November.     Our  season  runs  about  three  months. 

Mr.  Mann.  Do  they  maintain  an  office  there  during  every  shipping 
season  ? 

Mr.  Pancake.  Yes,  sir;  so  far  as  I  know. 

Mr.  Mann.  Only  during  the  shipping  season? 

Mr.  Pancake.  Yes;  so  far  as  I  know.  I  am  very  frank  to  say  that 
the  little  success  I  have  made  in  the  fruit  business  I  have  attributed 
largely  to  the  good  service  the  Armour  people  have  given  us.  I  do 
not  know  what  we  would  do  without  them. 

Mr.  Stevens.  You  came  here  at  their  request  to  tell  us  this? 

Mr.  Pancake.  Yes;  and  1  came  realizing  that  it  is  an  important 
thing  to  me.  I  do  not  know  what  we  should  do  without  them.  Our 
industry  certainly  must  suffer,  gentlemen,  it  seems  to  me,  if  private 
lines  are  abolished  and  the  railroad  companies  give  us  as  good  or  better 
sci'\nce  free.     As  a  matter  of  course,  human  nature  is  alike  evei^where. 

Mr.  Stevens.  That  is  to  say,  if  they  charged  you  in  the  aggregate, 
including  cost  of  refrigerator  car  and  refrigeration  and  transportation, 
the  same  you  pay  now  for  the  same  service,  you  would  be  satisfied? 

Mr.  Pancake.  I  can  not  see  what  advantage  that  would  be  to  the 
shipper — to  trade  off  the  bridge  that  has  carried  him  for  a  new  one. 
ThcT  might  promise  to  do  it 

Mr.  Stevens.  What  you  mean  to  say  is,  then,  that  you  demand  of 
the  railroads  that  they  shall  furnish  free  the  same  service  you  get  now 
by  paying  for  it  to  the  Armour  company? 

Mr.  Pancake.  Unless  they  do  our  business  would  certainly  suffer, 
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because  we  find  the  Armour  service  is  none  too  good.    We  t»houM 
certainly  suffer  unless  they  did  that. 

Mr.  Stevens.  What  you  want  is  the  service,  first? 

Mr.  Pancake.  What  we  want  is  the  service,  and,  as  I  stated  at  the 
beginning,  I  would  willingly  pay  25  per  cent  more  than  the  Armour 
company  are  charging  us  rather  than  take  any  risks. 

Mr.  Mann.  Are  you  interested  in  any  way  financially  in  the  Armour 
conmany? 

Mr.  rANCAKE.  Not  at  all,  sir. 

Mr.  Mann.  Have  you  any  interest  in  this  matter  except  as  a  shipper  ( 

Mr.  Pancake.  None  at  all.  I  am  looking  after  number  one,  and  I 
tell  you  f  ranklv  1  do  not  know  what  we  shall  do  if  we  do  not  have  thi> 
service.  Peaches  should  be  eaten  twenty-four  hours  from  the  time 
they  leave  the  trees.  1  know  they  can  be  shipped  thousands  of  mile.^ 
but  they  have  to  be  pulled  from  the  trees  in  an  immature  condition. 
We  let  them  get  ripe,  and  then  it  takes  good  refrigeration,  and.  as  Mr. 
Hale  said,  we  frequently  divert  our  cars  after  they  have  startea.  Lost 
year  some  peaches  that  were  consigned  to  Pittsburg  were  diverted  to 
Cleveland,  for  instance.  We  do  that  without  the  slightest  hesitation, 
and  we  realize  that  we  can  carry  them  around  from  one  market  to 
another  and  then  hold  them  in  market  for  a  number  of  days  without 
any  risk.  As  I  see  it,  the  business  can  not  succeed  without  that. 
•  Mr.  Mann.  Have  any  other  refrigerator  lines  oflSces  in  your  vicinity  f 

Mr.  Pancake.  None  that  I  know  of,  sir. 

Mr.  Mann.  So  that  you  are  obliged  to  depend  entirely  on  the  Armour 
service? 

Mr.  Pancake.  Not  at  all.  We  have  the  Baltimore  and  Ohio — this 
old  rattletrap  concern—  the  Baltimore  and  Ohio  cars.  They  do  not 
furnish  half  enough  of  them,  even  such  as  thej-  are,  however.  Then 
we  have  Swift;  he  has  an  office  in  Cumberland  in  connection  with  his 
storage  house  there.  And,  as  I  sa}^  the  representatives  from  the  differ- 
ent lines  frequently  solicit  us;  but  we  have  abandoned  them  all  becau^^ 
we  think  the  Armour  cars  are  so  much  better. 

Mr.  Mann.  Are  there  many  shippers  in  that  vicinity?. 

Mr.  Pancake.  There  are  a  few  small  shippers.  The  peach  belt  in 
our  section  is  comparatively  new,  comparatively  young.  We  are  the 
largest  there,  sir. 

Mr.  Mann.  How  many  acres  have  you  in  peach  orchaids? 

Mr.  Pancake.  We  have  in  round  numbers  about  1,400  acres. 

Mr.  Mann.  How  many  trees? 

Mr.  Pancake.  Approximately  105,000  trees. 

Mr.  Mann.  And  wnat  proportion  of  those  have  come  into  full  l>ear- 
? 

Pancake.  They  are  all  in  full  bearing,  sir.  We  have  some  large 
private  orchards.  The  different  representatives  in  our  company,  or 
most  of  them,  have  large  private  interests,  but  they  are  not  in  IxMirin^r. 
The  166,000  trees  are  all  bearing.  The  last  of  them  came  into  bearing 
last  season. 

Mr.  Mann.  Are  there  many  peach  orchards  in  that  locality  which 
are  not  yet  in  full  bearimg? 

Mr.  Pancake.  Oh,  a  great  many,  sir.  As  I  say,  they  are  princi- 
pally in  the  hands  of  farmers  and  small  growers,  from  one  to  ten  to 
fifteen  thousand  trees. 

Mr.  Mann.  Has  there  been  a  considenible  extension  of  the  busine>> 
of  peach  planting  there? 
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Mr.  Pancake.  It  is  expanding  rapidly,  sir;  very  rapidly. 

Mr.  Mann.  Do  you  attribute  that  partly  to  the  success  in  getting 
peaches  to  market  in  good  shape  by  reason  of  the  Armour  refrigera- 
tion ? 

Mr.  Pancake.  We  greatly  prefer  that  refrigeration  to  express, 
although  express  is  quicker.  We  greatly  prefer  it  at  the  same  cost, 
be<^ause  the  peaches  are  nailed  down  solid  in  the  car  and  then  they  are 
handled  by  our  commission  men  at  the  other  end  carefully,  whereas  the 
express  company  knocks  them  to  pieces.  The  package  is  necessarily 
rather  frail,  and  we  prefer  refrigeration  to  express,  even  if  it  were  the 
same  cost. 

Mr.  Stevens.  Please  rive  us  the  cost  to  forward  to  New  York  by 
express  and  the  cost  of  forwarding  your  peaches  by  refrigerator  cars. 
Wnat  is  the  comparative  cost  between  express  and  refrigerating  cars? 

Mr.  Pancake.  Well,  I  know  we  have  had  the  question  up  repeatedly, 
and  we  have  concluded  that  there  is  not  a  very  great  discrepancy  m 
price  as  between  the  two. 

Mr.  Stevens.  Could  you  give  us  the  prices?  What  do  you  pay  for 
express  on  your  peaches  from  your  station  to  New  York? 

Mr.  Pancake.  1  think,  sir,  in  less  than  carloads  that  it  is  $1. 

Mr.  Stevens.  One  dollar  a  hundred? 

Mr.  Pancake.  A  dollar  a  hundred  by  express.  The  railroad  freight 
from  our  station — I  will  mention  our  central  station,  it  varies  a  little — 
is  43  cents. 

Mr.  Stevens.  And  what  is  the  Armour  car  rate? 

Mr.  Pancake.  The  Armour  car  service  to  this  same  point  is  43 
or  43.50. 

Mr.  Stevens.  That  makes  it  86  ? 

Mr.  Pancake.  Yes,  sir. 

Mr.  Stevens.  86.50? 

Mr.  Pancake.  And  that  includes  the  service  of  refrigeration  and 
handling  and  everything,  everything  except  possibly  a  Rttle  cartage 
in  some  instances  at  the  N^ew  York  end. 

A  Bystander.  That  is  a  carload,  is  it  not,  instead  of  a  hundred 
pounds? 

Mr.  Pancake.  Yes;  that  is  a  carload. 

Mr.  Mann.  Do  you  mean  43  cents  a  hundred  or  $43  a  carload? 

Mr.  Pancake.  It  is  $43  a  carload  for  refrigeration  and  43  cents  a 
hundred  railroad  freight,  which  added  makes  86 

Mr.  Mann.  No;  that  would  not  make  86  cents,  because  you  t»n  not 
add  $43  and  43  cents  and  make  86  cents. 

Mr.  Pancake.  Oh,  no;  I  see. 

Mr.  Stevens.  Then  you  make  two  contracts — one  with  the  railroad 
company  for  j^our  transportation  and  one  with  the  Armour  Car  Line 
for  vour  refrigeration  service? 

Mr.  Pancake.  We  go  to  them  at  the  beginning  of  the  season.  We 
say,  "  We  are  going  to  have  a  crop  this  season  and  we  want  your 
cars."  The  first  question  asked  us  is, ''  How  many  cars  can  you  use  r' 
Well,  we  approximate  the  number  as  near  as  we  can.  There  is  a 
memorandum  made  of  it,  and  then  they  send  a  man  to  take  charge  of 
the  business.  Then,  we  make  no  contract  with  the  railroad  people, 
l>ecause  they  have  an  open  schedule. 

Mr.  Ryan.  The  contract  with  the  Armour  people  is  a  verbal  agree 
ment? 
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Mr.  Pancake.  Well,  it  is  submitted  in  writing,  of  course. 

Mr.  Stevens.  Then,  it  is  a  written  contract  between  you  and  the 
Armour  people? 

Mr.  Pancake.  If  you  term  that  a  contract;  ye.s. 

Mr.  Stevens.  It  is  a  memorandum? 

Mr.  Pancake.  It  is  more  in  the  nature  of  a  memorandum.  We 
stipulate  how  man}'  cars  we  will  take  and  approximate  as  closjely  a-^ 
we  can  to  how  many  we  think  we  will  need.  I  believe  this  year  it  ran 
over  that  number  estimated. 

Mr.  Stevens.  You  agree  to  take  so  many  cars  and  they  agree  u» 
furnish  them  and  do  what  else? 

Mr.  Pancake.  They  agree  to  furnish  them  and  equip  them 
thoroughl}'  with  ice,  and  carry  them  through  to  their  destination, 
reice  them  in  transit  and  deliver  at  point  of  destination. 

Mr.  Ryan.  And  you  pay  the  Armour  people  for  the  service  renderetl ' 

Mr.  Pancake.  As  to  that  matter,  sometimes  we  do  at  the  close  of 
the  season,  but  not  infrequently  it  is  collected  bv  attaching  it  to  the 
bill  of  lading  at  the  other  end,  which  is  the  same  thing.  We  have  fre- 
quently used  the  cars  of  these — well,  the  Baltimore  and  Ohio  is  the 
only  line 

IVIr.  Ryan.  If  3'ou  stipulate  that  you  will  take  200  cars  and  you  only 
take  175  cars,  what  will  be  done  in  that  case  i 

Mr.  Pancake.  The  price  made  to  us  is  upon  the  basis  of  200  cars, 
or  whatever  it  may  be.  Then  there  is  some  little  penalty  per  car  for 
the  balance  of  that  25  cars.  I  really  have  forgotten  what  that  is«  but 
it  is  small. 

Mr.  Stevens.  So  if  your  crop  were  a  failure  what  would  happen^ 

Mr.  Pancake.  The  contract  is  made  in  that  way.  We  make  the  con- 
tract supposing  we  will  have  a  crop,  and  it  is  understood  it  is  can- 
celed if  there  is  no  crop. 

Mr.  Stevens.  Oh,  it  is  canceled  if  there  is  no  crop? 

Mr.  Pancake.  In  other  words,  we  do  not  make  a  contract  until  the 
crop  is  assured.  Last  year  I  remember  our  contract  was  not  made 
until  the  middle  of  June. 

Mr.  Stevens.  When  do  they  liegin  to  ship  their  cars  in  and  get 
ready  for  you  ? 

Mr.  Pancake.  As  a  rule,  I  think  about  the  20th  of  Julv.  We  notifr ' 
them  when  we  are  readv.  ' 

Mr.  Stevens.  And  the  airs  are  not  brought  in  until  the  time  comes  I 
to  use  them  ? 

Mr.  Pancake.  If  they  arc  1  do  not  know.  As  1  say,  they  have  cars 
rolling  cast  and  west  past  our  station. 

Mr.  Stevens.  And  you  do  not  see  the  cars  until  the  time  comers  for 
you  to  use  them  ? 

Mr.  Pancake.  No;  we  do  not.  I  thank  you,  Mr.  Chairman  and  ^gen- 
tlemen, for  your  attention. 

STATEMENT  OF  ME.  A.  C.  MATHEE,  PRESIDENT  OF  THE  MATEEB 

STOCK  CAE  COMPANY  OF  CHICAGO. 

Mr.  Mathek.  Mr.  Chairman  and  gentlemen,  we  own  about  5jH»() 
stock  cars,  and  I  might  say  in  this  connection  that  I  think  these  com- 
plaints ought  to  be  bettor  defined.  These  complaints  against  the  car 
companies  ought  to  be  confined  to  the  singular  instead  of  the  plural, 
because,  as  far  as  I  can  learn,  there  is  no  complaint  filed  with  the  Inter-| 
state  Commerce  Commission  against  any  private  car  company  (with 
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one  exception),  and  I  will  defy  anybody  to  find  a  complaint  filed  with 
the  Interstate  Commerce  Commission  against  any  private  stock-car 
company.  1  have  here  a  list  of  the  private-car  companies  in  the  United 
States,  so  that  you  will  understand  the  importance  of^any  legislation 
on  this  subject.  This  book,  the  OflScial  Railway  Equipment  Kegister, 
gives  nearly  600  private  car  companies,  representing  probably  $100,- 
(>(X),000  invested  in  various  parts  of  the  United  States,  and  this  is  not 
complete,  because  1  notice  tne  name  of  Armour  Car  Company  is  not 
mentioned  in  it.  So  it  probabl}^  does  not  constitute  more  than  three- 
quarters  of  the  present  priv'ate  car  companies  in  existence. 

Mr.  Stevens.  How  many  did  you  say  i 

Mr.  Mather.  Nearly  500  car  companies,  probably  representing 
15100,000,000  of  capital. 

Mr.  Stevens.  Whould  you  say  that  the  greater  portion  of  those 
private  cars  are  refrigerator  cars  1 

Mr.  Mather.  They  are  all  conceivable  kinds  of  cars  for  all  con- 
ceivable kinds  of  business.  There  are  tank  cars,  furniture  cars,  basket 
cars,  and  cars  for  shipping  street  cars  and  all  sorts  of  specially  con- 
structed cars. 

Mr.  Stevens.  Could  you  put  those  facts  in  the  record  in  your 
testimony  ? 

Mr.  ]VmTHER.  I  can  leave  this  and  you  can  examine  it.  Here  is  a 
condensed  list,  and  it  shows  the  number  of  cars  and  the  officers  of  the 
various  companies  and  the  various  businesses  which  they  are  engaged 
in.  It  is  a  very  important  book  for  you  to  have  in  your  deliberations, 
because  you  can  not  legislate  for  one  and  not  for  another. 

Mr.  Stevens.  Couldyou  leave  the  book  with  us? 

Mr.  Mather.  Yes,  with  pleasure.  1  wanted  to  speak  one  minute 
of  a  matter  which  is  of  vital  interest  to  me,  and  that  is  Mr.  Furguson's 
proposition  the  other  day  that  you  close  our  shops.  We  are  a  small 
concern,  comparatively  speaking,  but  emplo}^  constantly  in  Chicago 
approximately  100  men  on  repair  work  alone.  Now,  his  proposition 
to  enact  legislation  to  prohibit  the  use  of  our  cars,  and  thus  close  our 
shops  and  render  our  property  valueless,  fairly  took  my  breath  away. 
1  have  listened  to  anarchists  in  Chicago,  but  I  never  was  more  sur- 
prised than  at  this  proposition. 

Mr.  Ryan.  You  are  not  in  favor  of  that? 

Mr.  Mather.  1  did  not  lie  awake  one  hour  on  account  of  the  fear 
of  such  legislation.     I  only  wanted  to  refer  to  it. 

Mr.  Mann.  You  may  not  lie  awake  an  hour  on  that  account,  but 
still  we  are  proposing  to  do  a  great  deal  more  than  that  in  the  bill 
which  may  pass  the  House  to-morrow.  This  would  not  be  a  drop  in 
the  bucket  compared  with  that. 

Mr.  Mather.  The  bill  that  you  will  pass  to-morrow  covers  the  whole 
situation.  What  I  say  is  that  you  should  speak  in  the  singular  and 
make  it  more  definite,  or  to  make  it  absolutely  definite*  in  referring  to 
these  charges  against  the  private-car  lines. 

Mr.  Stevens.  I  do  not  think  you  need  concern  yourself  about  that, 
Mr.  Mather.  Now,  tell  us  the  nature  of  3  our  business,  how  you  con- 
duct your  business,  whom  you  make  3'our  contracts  with,  and  what 
do  you  agree  to  do,  and  how  you  do  it. 

Mr.  Mather.  1  was  about  to  say  that  there  have  been  some  accusa- 
sations  made  as  to  the  large  earnings  of  our  cars,  and  I  have  prepared 
a  little  article  to  offset  these  statements  and  I  would  like  to  read  it  and 
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have  it  go  in  as  a  part  of  my  statement  It  will  not  take  me  but  a  few 
minutes. 

Mr.  Stevkns.  Could  you  not  leave  it  with  the  stenographer;  would 
not  that  do  i! 

Mr.  Mather.  There  are  some  things  I  would  like  to  touch  on. 

Mr.  Stevens.  Proceed  as  rapidly  as  possible. 

Mr.  Mather.  It  will  not  take  but  a  few  minutes.  We  have  had 
our  troubles,  you  know,  and  a  few  vears  ago  Mr.  Midgley,  who  was 
joint  traffic  commissioner  in  the  West,  took  the  trouble  to  make  a 
tierce  attack  on  the  private  cars  generally.  His  ground  was  that  they 
were  making  such  exorbitant  profits  and  so  on.  I  do  not  say  but  what 
sometimes  he  was  misled,  because  the  car  business  is  most  deceiving, 
as  perhaps  you  can  imagine.  A  man  says  to  me  "Mr.  Mather,  your 
cars  run  a  hundred  miles  a  day  and  you  get  6  mills  a  mile.''  Ttiat  L^ 
GO  cents  per  day  or  $18  a  month.  He  does  not  realize  that  over  a 
third  of  the  time,  or  probably  two-thirds  of  the  time;  usually  tboi^ 
cars  are  idle,  and  at  other  times  are  badly  delated. 

This  is  "A  word  on  the  other  side  of  Mr.  Midgley 's  .fierce  attack  on 
the  so-called  private  cars  or  special  equipment."    [Reading:] 

No  account  apparently  taken  of  the  l&rse  percentage  of  cars  waiting  for  loads,  or 
in  the  repair  shops.  How  the  reduction  from  three-fourths  of  a  cent  to  6  mills  per 
mile  run  brought  ruin  to  two  large  companies  and  many  smaller  ones,  aweduction 
which  never  ought  to  have  been  made. 

I  believe  experience  has  shown,  and  it  is  generally  acknowledged  by  all  up-to-date 
railwav  oi>erators,  there  is  a  great  advantage  in  having  a  large  supply  of  well-kept 
special  cars  to  draw  from  at  the  great  railway  centers  as  occasion  and  business  may 
require,  and  fair  compensation  should  be  jmid  for  their  use  to  justify  their  proper 
maintenance  and  charges,  for  the  commodity  transported  in  them  ought  to  be  enough 
to  cover  the  extra  expense,  if  there  is  any,  and  thus  encourage  the  ingenuity  and 
enterprise  of  the  people  to  conceive  and  develop  all  improvements  possible  for  the 
safe,  rapid,  and  economical  handling  of  all  products  shipped  by  rail.  And  I  believe 
everything  has  been  done  that  patience,  money,  and  ingenuitv  could  devise  to  add 
to  the  comfort  of  all  classes  of  live  animals  in  transit,  from  a  cliicken  to  an  elephant; 
also  in  the  way  of  convenient  and  economical  transportation  of  special  machinery, 
street  cars,  dressed  and  cured  products;  and  in  no  other  way  do  I  believe  such  per- 
fection could  have  been  attained  except  by  the  hroad  pauge  and  liberal  policy*  of  the 
railroads  in  handling  anyone's  equipment  whose  running  gear  passed  inspection,  and 
it  will  be  noted  that  most  of  these  wonderful  improvements  are  due  to  individual 
ingenuity,  capital,  and  enterprise. 

In  this  connection  I  might  state  that  my  experience,  of  nearly  twenty  years  has 
been  confined  entirely  to  owning  and  operating  improved  stock  cars,  and  while  the 
stock  cars  of  to-day  may  seem  simple,  they  have  only  been  brought  about  by  a  vast 
expenditure  of  time  and  money,  many  sleepless  nights,  and  disappointed  inventors, 
and,  in  view  of  all  the  circumstances,  I  do  not  feel  that  a  recital  of  my  experience 
will  be  uninteresting  or  out  of  place,  as  it  has  probably  been  the  experience  of  nearly 
all  others  in  introducing  any  change  or  new  invention  in  the  car  line. 

So  far  as  Mr.  Midgley *s  ideiis  are  concerned  as  to  the  vai*t  profits  in  operatins  private 
cars  or  special  equipment  at  6  mills  a  mile,  I  presume  there  is  not  a  railroad  mana- 
ger in  the  United  States  who  does  not  know  at  the  end  of  each  month  the  average 
earning,  as  well  as  the  average  number  of  cars,  of  any  special  class  of  equipment  on 
his  line,  and  the  errors  Mr.  Midgely  makes  in  his  estunates  of  earnings,  especially 
of  stock  cars,  with  which  I  am  familiar,  mast  be  very  apparent 

I  do  not  believe  there  is  a  railroad  in  the  land  on* which  the  average  earnings  of 
any  line  of  stock  csltb  will  exceed  $9  ))er  month  per  car,  unless  it  might  be  some  line 
between  Chicago  and  Buffalo,  where  the  railroad  takes  the  cars  at  Cnicago  and  run? 
them  on  fast  time  to  Buffalo  and  there  delivers  them  to  some  connecting  line;  bat 
this  is  not  a  fair  sample  of  the  average  earnings  of  any  equipment,  as,  while  on  that 
road  they  are  in  constant  motion,  in  reality  much  of  their  time  is  spent  in  waiting 
for  loads,  in  the  repair  shops,  or  are  badly  delaye<i  by  railroads.  Take,  for  illustra- 
tion, the  Street's  Stable  Car  Line,  probably  the  larjsjest  private-car  company,  and  by 
referring  to  their  published  reix)rt  of  earnings  it  will  be  observed  that  for  the  thrci 
years  1899  to  1901,  inclusive,  they  have  averaged  gross  about  $8.22  per  car  jjer 
month,  and  I  notice  by  a  published  statement  in  the  Railway  Age  of  September  18, 
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1903,  it  cost  the  Atchison,  Topeka  and  Santa  Fe  Railroad  an  average  of  $101  per  car 
[>er  annum  for  maintenance,  or  nearly  $8.50  per  month.  So  it  is  very  apparent  there 
is  a  great  lack  of  harmony  between  the  high  prices  of  material  and  labor  and  conse- 
qaent  increase  in  the  cost  of  repairs  and  maintenance,  and  the  6  mills  per  mile 
allowed  for  the  use  of  the  cars  oueht  to  be  restored  to  the  original  figure  of  three- 
quarters  of  a  cent  per  mile  run,  and  I  doubt  if  there  is  any  other  private-car  line  in 
the  conn  try,  except  possibly  some  refrigerator  line,  who  can  make  a  better  showing 
than  the  Street's  company.  The  great  source  of  loss  of  any  special  class  of  equip- 
ment is  the  large  number  of  cars  which  have  to  be  carried  at  the  great  shijpping 
centers  waiting  for  loads,  the  demand  for  which  shifts  quickly  with  the  least  change 
in  the  market,  and  cars  must  be  kept  on  hand  at  the  various  shipping  centers  to 
Huppiy  the  demand  immediately,  as  all  orders  for  stock  are  sent  by  wire  as  soon  as 
the  market  reports  are  received  by  those  desiring  to  purchase. 

Now,  you  understand  that  all  the  stock-yard  centers,  Cincinnati, 
Chicago,  and  St.  Louis,  have  their  correspondents.  Stock  comes  in 
and  they  wire  the  market  in  St.  Louis,  the  market  in  Chicago,  and  so 
on.  The  market  that  is  the  cheapest  is  where  the  buyers  wire  to  buy. 
I  am  speaking  now  of  the  cattle  trade,  you  know.  If  they  buy  in 
St.  Louis,  you  nave  to  have  a  suppl}'  of  equipment  there  to  supply  their 
requirements;  and  if  they  happen  to  wire  Chicago,  you  have  to  nave  a 
supply  there.  Consequently  you  can  see  how  a  large  equipment  has 
to  be  kept  at  various  centers  and  always  available. 

Mr.  Mann.  You  mean  kept  idle  there? 

Mr.  MOTHER.  Yes;  and  stored  near  the  yards,  you  know,  a  very 
large  amount  of  equipment. 

My  first  experience  in  this  line  of  work  was  in  1881.  While  on  a  journey  east  I  was 
detained  for  twelve  hours  on  account  of  a  wreck,  and  by  the  side  of  the  car  which 
I  occupied  was  a  stock  train  having  been  many  days  on  the  road,  in  one  car  of  which 
were  nve  dead  steens  and  several  maimed  and  bleeding  ones,  caused  by  the  frantic 
efforts  of  one  large  and  powerful  animal  in  working  his  way  from  one  end  of  the  car 
to  the  other,  in  accordance  with  his  natural  instinct  in  search  of  food  and  water.  I 
thought  such  a  state  of  affairs  ought  not  to  exist  in  this  civilized  land,  and  at  once 
went  to  work  to  design  a  car  in  which  sto<*k  could  be  separated,  fed,  and  watered  in 
the  car,  obtained  a  patent,  and  started  out  on  my  mission  among  the  railroads  (at 
first  from  a  purely  humanitarian  standix)int),  and  almost  without  exception  I  was 
met  with  the  reply  **We  have  no  time  or  money  for  experiment;  if  your  trucks  pass 
inspection,  we  will  haul  your  cars  and  allow  you  three-quarters  of  a  cent  per  mile." 
And  although  I  used  every  effort  in  my  power,  spent  hundreds  of  dollars  in  travel- 
ing, I  could  not  get  a  railroad  to  build  an  improve<l  car. 

Determined  not  to  give  up  what  I  believed  to  be  a  good  and  worthy  cause,  1  started 
out  to  build  a  car-on  my  own  account,  and  it  is  needless  to  add  I  expended  nearly 
$10,000  k)efore  1  got  a  car  that  would  stand  the  abuse  and  hard  usage  a  stock  car  was 
subject  to.  The  racks  would  be  broken  down  each  trip  by  the  cattle,  the  troughs 
out  of  place,  and  at  that  time  it  was  thought  necessary  to  partition  the  cattle  oft  and 
separate  them  one  from  the  other.  But  experience  soon  taught  that  so  long  as  the 
animals  had  even  a  quid  on  which  to  chew  it  s(H?med  to  allay  their  natural  instinct 
to  migrate  in  search  of  food,  and  they  would  ride  content  without  hardly  leaving 
their  tracks  from  Chicago  to  New  York.  Having  completed  my  car  1  started  out  to 
prove  its  usetulness,  not  only  from  a  humanitarian  standpoint  but  from  the  com- 
mercial side,  in  the  saving  of  shrinkage,  and  so  forth,  and  in  June,  1881,  made  my 
first  trip  from  Chicago  to  New  York,  loading  two  stock  cars,  one  my  improved  car, 
in  which  I  put  18  head  of  cattle,  and  an  ordinary  railroad  company  s  car,  in  which 
I  put  17  head,  the  35  head  being  raised  by  the  same  man  on  the  same  farm  and  under 
precisely  the  same  conditions,  witnesses  as  to  their  weight  affixing  their  signatures 
at  the  scales  just  before  being  loaded  in  Chicago  and  after  l)eing  unloaded  in  New 
York.  The  cattle  were  run  through  to  New  York;  those  in  the  improved  car  were 
fed  and  watered  in  the  car  while  standing  on  the  side  track,  while  those  in  the  com- 
mon car  were  unloaded,  fed  and  watered  in  the  yards. 

Being  determined  there  should  be  no  question  in  regard  to  the  difference  in  con- 
ditions of  shipment,  I  held  the  improved  car  so  as  to  keep  it  in  the  same  train  with 
the  common  car,  thereby  losing  twenty-four  hours  in  time.  On  arrival  at  New  York 
thev  were  at  once  run  over  the  scale  and  shrank  323  )x>unds  per  head  less  than  those 
in  the  common  car.  I  also  followed  the  cattle  to  the  slaughterhouse  and  got  the 
dressed  weights  from  the  butchers,  and  the  average  dressed  weight  to  the  live  weight, 
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compared  with  those  shipped  in  the  common  car,  was  a  little  better,  demonstratinsr 
fally  that  the  saving  in  shrinkage  was  in  the  meat  tissaee.  I  also  made  similar  t€^< 
at  various  seasons  of  the  year,  details  of  which  I  have  in  full,  a  general  summary  of 
which  I  give  below,  in  each  case  personally  accompanying  the  car,  frec|aently 
inspecting  the  cattle  while  in  transit,  both  night  and  day,  climbing  over  icy  caiv 
while  in  motion  in  order  to  see  the  condition  the  cattle  were  in. 

I  might  say  in  this  connection,  and  1  hope  you  will  not  consider  it 
egotistical  or  anything  of  that  kind,  for  I  am  greatly  interested  in  this 
matter,  that  on  each  of  those  trips  the  humane  society  deputized  a 
special  agent  to  accompany  the  cattle  and  see  that  they  were  handled 
properly,  and  as  the  result  of  that  work,  after  a  meeting  or  convention — 
or  you  might  say  a  congress  of  the  American  Humane  Society,  in  Boston, 
in  which  was  represented  the  Illinois  Humane  Society  and  the  New 
York  Humane  Society — the  Pennsylvania  Society  and  nearly  all  the 
States  in  the  Union  passed  resolutions  awarding  me  a  gold  medal,  Mr. 
Chairman,  which  I  have  here,  and  which  I  very  much  appreciate,  com- 
ing from  them.  1  value  this  more  than  the  money  I  have  made  in  the 
business,  coming  from  a  congress  of  humanitarians,  as  it  did. 

I  might  say  in  this  connection,  too,  in  favor  of  the  work  that  we  have 
done,  at  the  close  of  the  Spanish  war  we  had  applications  for  our  cars 
to  bring  back  a  great  many  horses  and  mules  from  Cuba.  Of  course, 
justly,  the  soldiers  met  a  great  reception,  but  the  mules  and  horse> 
risked  their  lives  as  much  as  the  men.  So  I  told  our  men  to  see  that 
every  car  that  went  to  Mobile  was  in  first-class  condition  in  every 
respect,  in  appreciation  of  which  I  got  a  very  nice  letter  from  Quarter- 
master-General True,  of  the  War  Department,  informing  me  that  they 
were  very  much  pleased  with  the  condition  that  the  Government  horses 
and  mules  were  m  when  they  came  back.  We  handled  several  hundred 
loads  from  Mobile. 

I  have  here  a  summary  of  trips  showing  the  result  as  to  shrinkage 
saved  between  the  common  and  our  improved  stock  cars  between 
Chicago  and  the  seaboard: 

General  summary  of  iripSy  showing  remli  at  different  seasons  of  the  year. 


Date. 


October  22.  1881 . 
February  18, 1882 

Junel,  1882 

August  21, 1882.. 


Shrink- 
age in 

common 

car  in 

pounds 

per  head. 


Shrink- 
age in 
patent 
car  in 
pounds 
per  bead. 


50 

56i 
24 


171 
46fr 

40 

10* 


Sbnuk- 
age  ID 
favor  of 
patent 
carlo 
pounds: 
perhead. 


32| 

idfr 

13t 


[Reading:] 

Thus  it  will  1)6  seen  the  average  saving  in  shrinkage  at  all  seasons  of  the  year  was 
a  fraction  over  20  pounds  per  head,  at  the  low  average  of,  say,  6  cents  per  pound  (&< 
only  the  best  quality  of  native  steers  are  usually  shipped  to  the  seabolird),  and  this 
would  amount  to  $1.20  a  head.  From  the  last  annual  report  of  the  Union  Stock 
Yards  and  Transit  Company  there  were  shipped  from  Chicago  since  1881  21,273,200 
head  of  cattle  to  the  seal>oard,  which  would  mean  a  savmg  to  this  industry  of 
125,427,850  through  the  use  of  improved  cars,  to  say  nothing  about  the  57,901, i»54 
head  which  were  received  at  Chicago  during  the  same  period,  very  many  of  which 
had  the  advantage  of  being  handled  in  the  improved  cars.  While  I  do  not  claim 
credit  personally  for  this  vast  saving  in  money,  time,  and  cruelty  through  the  intro- 
duction of  improve<i  stock  cars,  I  have  contributed  my  mite,  and  prior  to  the  advent 
of  improved  cattle  cars  there  was  hardly  a  train  load  arrived  in  Chicago  or  New  York 
but  what  the  unloading  platform  was  strewn  with  crippled,  dead,  and  maimed 
animals  that  would  turn  the  face  of  the  stoutest  heart.    How  different  now! 
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Having  proven  to  my  own  eatiRfaction  the  advantages  of  improved  cars,  I  aeain 
i^ent  to  uie  railroad  managers  aud  received  the  same  answer,  lx>th  verbally  and  by 
letter: 

**  We  will  haul  your  cars  and  pay  you  three-fourths  of  a  cent  per  mile  run,  but 
"will  not  build  or  adopt  any  improved  cars  or  waste  any  time  or  money  on  experi- 
ments." 

And  to  show  the  wisdom  of  this  answer  it  is  only  necessary  to  refer  to  the  Patent 
Office  records,  from  which  I  notice  there  have  been  granted  474  patents  on  improved 
live-stock  cars.  Assuming  there  was  expended  on  each  one  of  these  patents,  in 
obtaining  the  same  and  experiments,  $1,000,  which  I  would  consider  a  low  estimate, 
we  have  nearly  a  half  million  dollars  expended  on  improved  stock  cars  in  what  might 
lie  termed  experiments  to  produce  the  simple  affair  it  is  to-day.  With  the  above 
as$:urance,  and  having  expended  so  much  time  and  money,  I  resolved  to  go  into  the 
business.  I  organized  a  company  for  the  purpose  of  building  improved  stock  cars. 
I  worked  night  and  day  among  my  friends  to  raise  money  for  that  purpose  and 
risked  nearly  my  own  last  dollar  in  the  venture,  as  $50,000  or  $100,000  would  not 
baild  many  cars,  and  time  has  proven  the  same  capital  at  that  time  invested  in  other 
enterprises  might  have  paid  much  better. 

Alwut  the  same  time  many  other  companies  were  organized.  Much  was  said  in 
the  press,  and  the  business  grew,  as  naturally  it  should  with  so  much  in  its  favor; 
millions  of  dollars  were  invested  in  improved  or  so-called  private  cars,  until  nearly 
all  the  live  stock  was  shipped  in  them  from  the  ranch  as  well  as  to  the  seaboard,  as 
the  paving  in  time  in  transit  on  account  of  not  stopping  to  unload  for  feed  and  the 
other  advantages  were  so  great  that  the  demand  for  cars  far  exceeded  the  supply,  and 
with  quick  handling  of  the  same  at  three-<}uarters  of  a  cent  a  mile  the  business  was 
profitable.  The  business  grew  rapidly  until  about  1893,  when  during  the  hard  times 
the  railroads  saw  fit  to  reduce  the  mileage  from  three-quarters  of  a  cent  to  six-tenths 
of  a  cent  per  mile  run.  This  was  a  terrible  blow  to  all  car  interests  and  entirely 
t4x>  low  and  brought  many  to  the  verge  of  bankruptcy  who  were  engaged  in  the 
business. 

As  soon  as  materials  and  labor  commenced  to  advance  some  of  the  companies  b^gan 
to  find  their  repair  bills  almost  equal  to  their  total  receipts  and  were  forced  into  the 
hands  of  receivers.  Notably,  the  Hicks  Stock  Car  Company,  which  had  some  2,400 
cars.  This  was  soon  followed  by  the  Canda  Cattle  Car  Company  with  some  2,600 
cars.  Both  of  those  companies  were  sold  out  bv  their  creditors.  The  same  thing 
happened  to  many  smaller  concerns,  and  of  all  those  enterprising  men  who  started 
in  the  business  some  twenty  years  ago  for  the  purpose  of  bettering  the  condition  of 
animals  in  transit,  save  myself,  not  one  remained.  Street,  the  most  enterprising  of 
all,  who,  to  my  personal  knowledge,  mortgaged  his  home  and  all  he  possesaeu  to 
build  his  first  car,  died  many  years  ago  comparatively  a  poor  man.  Montgomery, 
Canda,  Hicks,  Burton,  and  many  others  w^ere  obliged  to  give  up  when  the  6-mill 
rate  went  into  effect  and  their  cars  have  all  passed  into  other  hands,  and  why  Mr. 
Midgley  should  devote  so  much  time,  and  not  only  cruelly  but  unfairly  assail  any 
interest  where  millions  have  been  invested  to  supply  a  need  that  was  so  absolutely 
iniperative  and  had  to  be  attained  through  enterprise,  is  more  than  I  can  understand. 

1  think  no  man  has  a  right  to  so  persistently  assail  any  large  interest  where  the 
blow  is  liable  to  glance  and  seriously  hurt  innocent  parties,  and  I  can  not  believe  his 
intention  is  to  do  anyone  so  great  an  injustice,  although  he  seems  to  take  for  his 
illustrations  shippers  who  have  two  loads  of  Btock  to  one  car,  and  fill  in  their  short- 
age from  outside  equipment. 

I  want  to  sa}^  here  that  it  is  customary  in  England  for  the  shippers 
to  own  their  own  cars,  and  they  receive  mileage  the  same  as  we  do 
here,  and  it  usually  is  about  half  a  cent  per  mile  run,  but  their  cars 
hold  only  5  or  10  tons,  while  ours  are  of  30,  40,  and  60  tons  capac- 
ity.    None  of  them  are  less  than  20  tons,  or  40,000  pounds.     [Reading:] 

Of  course  a  few  cars  in  the  hands  of  a  very  large  shipper  might  earn  somewhere 
approximating  Mr.  Midgley 's  figures,  running  between  two  given  points,  but  this 
should  not  be  a  criterion  to  go  by;  nor  should  the  man  who  has  the  resources  of  a 
large  business  at  his  command  be  discriminated  against.  Of  upward  of  14,000 
humane  stock  cars  built  by  private  enterprise  and  capital  not  to  exceed  500  are 
owned  by  shippers. 

I  believe  it  is  an  ack^^owledged  fact  that  it  costs  the  railroad  companies  from  $3  to 
$4  a  month  per  car  for  repairs,  and  special  equipment  would  naturally  cost  more. 
Add  to  this  6  per  cent  depreciation  and  we  have  at  least  $7  per  month  i)er  car  fixed 
charges  against  an  ordinary  stock  or  freight  car  which  must  be  t^arne<l  before  any- 
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thing  can  be  eet  aidde  to  pav  interest  on  the  inveetment  and  ordinary  ninning 
expenses.  Take  30  cents  per  day  on  the  per  diem  basis  and  it  would  barely  leave  4 
per  cent  on  the  investment,  and  I  believe  a  fair  rate  of  milease  is  safer  for  the  railroads 
and  broader  sauged  in  every  wav.  It  pays  a  man  for  what  ne  does.  The  coal  miner 
might  have  the  capital  and  feel  he  could  make  money  by  owning  200  cars  more  than 
his  ordinary  requirements^  so  as  to  never  be  short  of  equipment,  or  a  large  mana&u> 
turer  of  machinery  requiring  special  equipment  might  either  build  himself  or  have 
built  for  him  a  car  which  he  did  not  use  oftener  th^  once  a  year,  and  then  for  long 
runs.  Would  a  per  diem  be  fair  compensation  for  the  use  of  such  a  car?  I  presume 
there  are  150,000  special  cars,  representing  an  investment  of  over  $100,000,000, 
in  use  in  the  United  States  to-day  adapted  to  all  kinds  of  purposes  which  money 
and  ingenuity  could  devise,  and  the  broad-gauge  policy  of  railroads  has  stimulated 
the  inventive  talent  of  the  country  to  great  rivalry  in  producing  the  best  car  that 
could  be  devised  for  the  purposes  for  which  it  was  needed,  and  thus  we  are  ^  ahead 
of  all  other  countries  in  the  spneedy  and  safe  transportation  of  all  kinds  of  commodi- 
ties in  great  volume.  In  fact  it  is  the  volume  of  business  and  vastness  of  the  countn' 
that  has  developed  the  private-€ar  interests  to  their  present  greatness,  and  the  com- 
pensation should  be  fair  and  not  be  gauged  by  what  is  done  in  spots,  but  taken  as  a 
whole. 

I  believe  it  is  generally  acknowledged  that  with  the  greatly  enhanced  cost  of 
material  and  labor,  three-fourths  of  a  cent  a  mile  is  none  too  much  for  the  use  of 
special  or  private  cars,  and  it  is  far  better  for  the  railroad  companies  to  be  relieved 
from  the  responsibility  of  furnishing  or  maintaining  this  class  of  equipment  and  then 
there  is  no  cnance  for  complaint    It  is  also  far  better  and  safer,  as  the  railroad  oom- 

rmies  of  to-day  are  of  such  vast  proportions,  to  pay  for  the  work  actually  done,  and 
believe  that  the  trainmen  and  engmeers  on  nearly  all  the  lai^  roads  of  to-day  are 
paid  by  the  trip,  and  as  much  work  as  possible  done  by  the  piece.  In  fact,  rail- 
roading of  to-day  and  in  1885  are  very  different  propositions,  and  if  Mr.  Midgley 
believes,  as  some  claim  by  his  bitter  attack  on  private  car  lines,  he  can  induce  the 
railroads  to  take  any  bacKward  steps  or  invest  something  over  a  hundred  million  in 
buying  up  the  150,000  or  more  special  cars  now  in  service  and  stopping  future  devel- 
opment and  improvement  in  that  direction,  I  think  he  is  laboring  under  a  delusion, 
as  I  believe  it  to  be  entirely  impracticable  on  account  of  the  vastness  of  the  country, 
diversity  of  requirements,  and  many  interests  involved. 

I  want  to  say  that  there  is  nearly  always  a  motive  in  everything. 
And  since  this  agitation  has  come  up  Mr.  Midgley  has  come  out  with 
a  circular  to  the  various  railroad  managers  stating  that  on  account  of 
the  present  agitation  over  private  cars  it  would  be  a  very  good  time  to 
put  them  on  a  per  diem  at  a  low  rate.  On  a  per  diem  of  30  cents  a  day 
we  could  not  live.  He  advocates  something  to  thateffect  And  he  also 
incidentally  mentions  that  it  would  be  a  good  time  to  get  up  a  com{)any 
among  the  railroads  and  absorb  these  cars;  take  them  over,  I  presume, 
at  their  own  price. 

I  want  to  say  that  it  might  be  interesting  to  these  gentlemen,  and  I 
believe  to-day  that  if  they  have  such  a  source  of  grievance  they  could 
with  $10,000  easily  build  20  refrigerator  cars  to  suit  their  own  ideiis. 
That  is,  say  they  cost  $1,000  apiece.  They  could  easily  borrow  $10,UO<) 
on  20  cars.  With  20  cars  if  thev  made  the  trips  they  claim  they  would 
make  about  720  trips  a  year,  wnich,  if  the  contents  was  worth  a  thou- 
sand dollars,  you  see  they  would  do  a  very  large  business.  And  I 
believe  there  is  no  occasion  for  their  being  oppressed  in  any  way  pro- 
vided they  are  allowed  to  use  their  own  cars  if  they  want  to.  And  of 
course  I  certainly  feel  that  they  ought  to  be 

Mr.  Stevens.  Right  on  that  point,  can  they  use  their  own  cars 
under  the  system  of  exclusive  contracts? 

Mr.  Mather.  No,  sir;  1  do  not  suppose  they  could. 

1  met  a  cattleman  who  was  a  large  shipper,  for  whom  I  have  han- 
dled hundreds  of  thousands  of  head  of  cattle.  He  took  hold  of  my 
hand.  He  said  "Do  jj^ou  think  legislation  is  apt  to  affect  your  busi- 
ness?"   1  said  ''No,"  and  then  I  got  to  talking  about  what  ne  thought 
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was  the  least  capital  he  coald  start  in  with  in  dressed-beef  business  in 
competition  witn  the  so-called  trust.  The  result  of  our  conversation 
was  that  this  so-called  trust  is  not  such  a  terribly  formidable  thing 
after  all,  if  people  had  a  little  capital  and  a  little  sand  to  go  into  the 
business.  We  hgured  it  out  that  with  $60,000  he  could  do  very  well. 
A  man  with  $50,000  could  put  $10,000  into  cars,  for  which  he  could 
get  20  cars  (refrigerating  cars)  he  would  put  $10,000  say  into  a  plant, 
which  would  be  a  frame  l)uilding  near  Chicago.  That  would  give  him 
$HO,000  left  to  handle  the  business  with,  and  he  could  kill  and  dress 
his  beef  and  ship  it  east.  This  sentleman  then  said:  ^^The  trouble  is 
if  1  ship  it  down  to  Meridan,  the  so-called  trust  would  put  the  price 
of  their  meat  down  to  such  a  figure  there  that  1  will  be  ruined."  Then 
1  said:  "Ship  it  to  New  Haven."  "They  would  do  the  same  thing 
there,"  he  said.  I  said:  "Suppose  you  ship  it  to  New  York;  there  are 
plenty  of  commission  men  there,  and  would  they  care  to  cut  the  price' 
there  to  ruin  you."  He  says:  "I  don't  know,  but  I  don't  think  they 
would  cut  the  price  there;  because  where  I  would  lose  $1  they  would 
lose  hundreds  of  dollars.     So  1  don't  believe  they  would." 

So  I  really  believe  to-day.  Mr.  Chairman,  that  a  man  with  $50,000 
capital  and  a  lot  of  sand  could  start  in  the  dressed-beef  business  and 
do  business  and  make  money. 

Mr.  Mann.  That  is  another  story  from  the  one  ^ou  were  talking 
about.  I  am  afraid  that  if  you  get  into  that  we  will  not  be  able  to 
close  this  morning. 

Mr.  Mather.  1  only  refer  to  that  to  show  that  a  good  many  .people 
are  more  frightened  than  hurt.  I  only  refer  to  that  to  show  that  there 
is  a  possibility  for  a  man  to  live  to-dav  even  in  the  beef  business.  But 
I  haa  just  a  few  memorandums  here  1  wanted  you  gentlemen  to  think 
over,  and  I  will  not  take  more  than  a  few  minutes  more  to  read. 

Any  legislation,  so  far  as  private-car  lines  are  concerned,  might  do 
incalculable  harm  by  limiting  and  discouraging  the  inventive  talent  of 
the  country  in  developing,  introducing,  and  making  improvements  in 
the  construction  of  specially  designed  cars.  These  cars  have  been  of 
great  benefit  to  the  railroaas  on  account  of  having  a  supply  to  draw 
from  at  the  principal  shipping  centers,  and  a  great  benefit  to  the 
country  at  large  by  the  savings  m  transfers,  and  the  quick,  economical, 
and  safe  transporUition  of  nearly  every  kind  of  commodity,  as  nothing 
adds  to  the  wealth  and  prosperity  of  the  farmer  or  manufacturer,  or 
enhances  the  value  of  land  or  goods  manufactured,  so  much  as  perfect 
means  of  transportation,  in  such  cases  as  the  nature  of  the  product 
requires  and  will  admit  of  specially  designed  equipment. 

Supposing  laws  were  passed  requiring  every  hotel  in  New  York  to 
charge  the  same  rate  as  the  Waldorf-Astoria  and  they  could  accommo- 
date the  guests,  how  many  would  the  other  hotels  get?  It  is  just  the 
same  witn  the  strong  railroads  and  the  weaker  lines.  If  the  less 
favored  roads  mnning  to  and  from  the  same  point  were  not  given  a 
chance,  the  straighter,  better  equipped,  and  easier  grade  lines  would 
naturally  do  all  the  business.  If  you  were  to  pass  laws  requiring  the  car 
companies  to  accept  the  same  rate  of  compensation  as  the  railroads  pay 
between  themselves  for  the  use  of  their  cars,  a  great  injustice  might 
be  done,  as  the  use  of  cars  between  railroads  is  reciprocal,  and  it  is 
generally  acknowledged  the  present  rate  of  20  cents  per  day  and  penalty 
now  paid  between  railroads  is  barely  enough  to  pay  for  maintenance 
without  anything  for  interest  and  depreciation,  which  it  is  said  only 
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prevails,  as  ifc  is  found  from  experience  that  the  average  number  of 
cars  on  A's  line  Ix^longing  to  B  is  about  the  same  as  those  on  B's 
belonging  to  A.  So  you  see  there  is  a  sort  of  reciprocity  between 
railroads  which  does  not  exist  between  a  car  company  and  a  railroad; 
besides  there  is  such  a  vast  difference  in  the  original  cost  and  cost  of 
maintenance  of  specially  constructed  equipment  great  injustice  mi^ht 
be  done,  and  it  would  appear  the  only  legislation  which  would  be  con- 
stitutional would  be  of  that  nature  which  can  be  applied  to  oommou 
carriers.  In  the  true  sense  of  the  word  a  car  owner  is  not  a  common 
carrier,  has  no  rights  of  eminent  domain^  and  can  do  no  transportation 
business,  and  legislation  controlling  a  private  car  company  is  the  same 
as  legislation  controlling  any  strictly  private  business.  * 

Some  claim  excess  rates  of  mileage  for  the  use  of  certain  classes  of 
cars  are  paid  amounting  to  rebates.  I  think  the  claim  is  not  true. 
But  if  that  is  true,  compel  the  railroads  to  comply  with  the  present  law 
and  publish  their  rates  of  mileage  paid  for  the  use  of  cars,  and  pay  the 
same  to  every  one,  making  no  exclusive  contracts,  and  other  cars  would 
soon  come  into  the  field,  in  these  days  of  stiff  competition,  if  such  rates 
afforded  more  than  a  reasonable  profit.  This  puts  the  proposition  on 
a  strictly  business  principle,  does  no  injustice  to  anyone,  and  would 
save  the  Government  a  vast  amount  of  detailed  work  by  the  private 
cars  being  brought  directly  under  the  interstate  commerce  act.  1 
notice  the  railway  equipment  register  of  January,  1905,  shows  over 
400  individuals,  firms,  and  corporations  who  have,  at  large  expense, 
constructed  specially  designed  cars  adapted  to  the  better  and  more 
economical  conducting  of  their  business,  to  man^''  of  whom,  I  believe, 
it  would  be  very  embarrassing,  if  not  next  to  impossible,  to  comply 
with  the  requirements  of  the  interstate  commerce  law,  and  I  repeat 
there  is  no  doubt  that  the  just  and  true  solution  of  this  question  is  for 
the  railroads  to  publish  the  rates  of  mileage  paid,  make  no  exclusive 
contracts,  and  put  all  car  owners  on  the  same  footing,  requiring  the 
railroads  to  c"orrect  any  abuses  or  overcharges  to  shippers  by  the  car 
owners  of  any  nature  whatsoever,  which  is  entirely  within  their  power, 
and  which  1  am  sure  they  will  gladly  do  whenever  the  charges  are 
properlj'^  put  before  them.  1  mean  to  sav  that  if  any  shipper  is 
aggrieved  I  believe  the  railroads  would  gladly  correct  the  matter. 

I  have  a  memorandum  here  of  a  few  advantages  to  shippers  through 
the  use  of  private  cars: 

First.  Railroads  naturally  give  preference  to  very  large  shippers, 
and  when  a  large  supply  of  independent  cars  is  kept  at  the  great  ship- 
ping centers  the  small  shippers  can  always  be  accommodated  and  are 
never  refused  by  the  private  stock  car  lines,  and  I  do  not  think  \^ou 
will  find  a  complaint  of  that  nature,  in  fact  of  any  nature  whatsoever 
by  a  shipper  against  a  private  stock  car,  on  record  among  the  files  of 
the  Interstate  Commerce  Commission. 

Second.  Great  saving  in  time  and  shrinkage  and  the  better  condition 
of  the  product  transported  and  ability  to  always  get  cars. 

A  few  advantages  to  railroads  of  the  use  of  private  cars  are  lu* 
follows: 

First.  It  would  take  many  times  the  number  of  cars  to  do  the  same 
business  if  each  road  were  compelled  to  carry  a  proper  complement 
of  special  equipment. 

Second.  A  good  car,  having  special  advantages  in  construction,  in 
a  measure  off  nets  on  a  weak  line  the  advantages  of  a  straighter  track, 
easier  grade,  and  the  better  motive  power  of  a  stronger  line. 
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Third.  Experience  has  proven  it  is  cheaper  for  the  railroads  to  get 
their  special  cars  in  this  way  than  to  own  them. 

J  want  to  say  here  it  would  be  almost  impossible  for  us  to  comply 
-with  the  present  interstate  conmaerce  law  as  to  a  private  car  company. 
W  e  do  a  very  lar^e  business  for  fairs,  with  men  who  exhibit  fancy 
stock  at  fairs.  Tney  will  come  to  us  for  a  car  for  the  circuit.  They 
will  want  to  partition  the  car  off  and  put  a  double  deck  in.  They  have 
a  fancy  animal  they  want  to  put  in  the  front  end  and  they  want  to  put 
some  grain  and  tnings  in  the  other  end.  We  will  fix  the  car  up  to 
suit  their  taste,  and  in  consideration  of  that  we  will  make  them  a 
special  rate,  so  much  for  the  month  or  two  months,  covering  the  time 
they  want  it. 

mr.  Mann.  You  say  special  rates.     You  make  them  a  rate? 

Mr.  Mather.  Yes,  sir. 

Mr.  Mann.  You  do  not  have  any  published  rate  for  that? 

Mr.  Mather.  I  say  it  would  be  impossible  to  make  a  published  rate. 

Mr.  Stevens.  You  would  give  any  oody  else  that  demanded  the  same 
service  the  same  rate? 

Mr.  Mather.  You  might  compare  it  to  a  traveler  who  has  a  trunk 
made  to  suit  his  convenience.  You  could  not  put  a  trunk  maker  under 
the  interstate  commerce  act. 

Mr.  Mann.  We  could  if  he  ships  the  trunks,  perhaps. 

Mr.  Mather.  Yes;  they  §hip  them.  But  we  make  tnese  cars  to  suit 
their  convenience,  and  I  might  say  in  this  connection,  that  it  does  me 
more  good  to  please  a  customer,  and  some  of  them  are  as  happy  as  a 
child  with  a  new  toy 

Mr.  Ryan.  The  question  of  the  price  of  the  service  rendered  does 
not  enter  into  it? 

Mr.  Mather.  Of  course  we  expect  to  get  fair  compensation,  but 
we  are  always  reasonable  and  our  customers  are  more  than  satisfied. 
I  do  not  believe  we  have  a  customer  that  uses  our  cars  that  would  not 
g-ladly,  if  they  thought  it  necessary,  even  unsolicited,  write  you  a  letter 
and  tell  you  the  benefit  we  have  been  to  their  interests. 

Mr.  Ryan.  Just  two  questions,  if  you  please.  Have  you  any  exclu- 
sive contracts  on  any  railroads  in  the  country'^ 

Mr.  Mather.  None  whatever. 

Mr.  Ryan.  Have  you  any  advantages  at  stock  yards  or  other  places 
that  are  not  enjoyed  by  other  private-car  line  companies? 

Mr.  Mather.  None  whatever. 

Mr.  Stevens.  Do  you  know  that  any  other  private  stock  car  com- 
panies have  any  advantages  over  you  ? 

Mr.  Mather.  No,  sir. 

Mr.  Stevens.  You  do  not  complain  of  any? 

Mr.  Mather.  No,  sir. 

Mr.  Stevens.  And  do  not  know  of  an}"  ? 

Mr.  Mather.  No,  sir. 

Mr.  Stevens.  Do  you  make  any  private  contracts. 

Mr.  Mather.  1  should  think  it  would  be  impolitic  to  do  so. 

Mr.  Stevens.  You  do  not  do  it? 

Mr.  Mather.  No,  sir. 

Mr.  Stevens.  Do  you  make  any  special  rates? 

Mr.  Mather.  No,  sir;  except  as  I  have  stated. 

Mr.  Stevens.  Suppose  vou  render  special  service  such  as  you  have 
described;  would  you  do  the  same  thing  for  somebody  else^ 

Mr.  Mather.  Exactly  the  same. 
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Mr.  Stevens.  Why  would  jou  not  be  willing  to  publish  that  ra 
then? 

Mr.  Mather.  The  trouble  is  we  would  not  know  in  advance  w 
the  man  wanted.     He  comes  to  us  and  says  ^^  I  want  this  car  paint 
yellow,  or  yellow  with  i*ed  stripes."    Some  of  those  men  are  ve  ^ 

E3culiar  about  that,  and  they  will  stand  at  our  shops  and  you  can  >es 
y  the  expression  of 'their  faces  how  much  interested  thev  are  in  it. 

Mr.  Mann.  If  a  man  wants  it  painted  yellow  instead  of  an  ordinary 
color,  is  not  that  riving  him  a  discrimination? 

Mr.  Mather.  So;  we  will  paint  it  yellow  for  anybody  else.  We 
will  double-deck  it  or  double-deck  it  half  way  and  rig  it  up  to  suit  him; 
but  of  course  we  figure  that  up  with  him  and  say  *'*'  we  will  charge 
you  so  much  for  that." 

Mr.  Mann.  Suppose  the  Interstate  Conunerce  Commission  were 
given  the  power  to  say  the  railroad  comj^any  should  furnish  all  these 
facilities  which  you  now  furnish,  would  it  be  possible  or  would  it  not 
be  possible  for  the  railroad  company  to  publish  a  tariff  based  upon 
dividing  their  car  in  the  same  manner  in  which  you  proposed,  so  that , 
all  persons  would  know  what  that  charge  would  oe?  I 

Mr.  Mather.  It  would  be  difficult,  tecause  people's  ideas  are  so  dif- 1 
ferent,  as  I  have  said.  We  could  publish  a  tariff  stating  that — but , 
there  would  be  no  end  to  it — that  a  single-decked  car,  double-decked  i 
half  way,  with  some  extra  partitions,  would  be  so  much.  We  might  \ 
publish  another  tariff  that  double-decked  cars  all  the  way  and  repainted 
to  suit  the  ideas  of  the  party  who  wanted  them  would  be  so  much,  but 
it  would  involve  no  end  of  complications.  I  think,  gentlemen,  that 
there  is  no  question  but  what  you  will  reach  the  evil,  if  there  is  any, 
in  this  Townsend  bill,  and  I  do  not  see  why  you  want  any  more. 

Mr.  Ryan.  You  need  not  worry  about  the  Townsend  bill. 

Mr.  Mather.  I  read  it  over  very  carefully,  and  it  seems  to  me  that 
if  there  is  any  grievance  that  it  is  covered  by  that  bill. 

Mr.  Adamson.  If  you  could  give  us  an  opmion  that  you  could  cover 
it  by  existing  law  you  would  console  us  much  more. 

Mr.  Mather.  I  think  the  present  law  has  not  been  enforced  wholly; 
but  the  best  way  is  probably  to  correct  it. 

Mr.  Mann.  Do  you  ever  give  rebates? 

Mr.  Mather.  We  sometimes  lease  cars. 

Mr.  Stevens.  For  whatever  you  can  get? 

Mr.  Mather.  Yes.     It  depends  on  circumstances,  you  know. 

Mr.  Mann.  Might  I  ask  you  a  question  in  another  direction  while 
you  are  here,  a  q[uestion  about  these  stock  cars?  Are  you  able  to  feed 
and  water  stock  m  transit? 

Mr.  Mather.  Yes;  we  are. 

Mr.  Mann.  I  mean  do  you  do  it? 

Mr.  Mather.  Nearly  always 

Mr.  Mann.  Is  it  done  with  your  cai*s? 

Mr.  Mather.  We  have  a  few  cars  for  ishort  runs  between  Chicago 
and  Buffalo  where  the  troughs  are  not  in.  Of  course,  in  those  we  could 
not  water  them 

Mr.  Mann.  I  mean  on  long  runs? 

Mr.  Mather.  Yes;  and  we  do  it  right  along. 

Mr.  Mann.  You  are  aware,  of  course 

Mr.  Mather  (interrupting).  Going  to  New  York  they  are  watered 
at  Suspension  Bridge. 
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Mr.  Mann.  You  are  aware  that  the  law  is  that  stock  shall  not  1^ 
kept  in  a  car  for  longer  than  twenty-eight  hours- 

Mr.  Mather.  Unless  provided  with  facilities  for  feeding  and  water- 
ing. 

Mr.  Mann.  There  is  no  such  provision  in  the  law,  and  it  never  was 
in  the  law. 

Mr.  Matheb.  I  may  be  mistaken,  but  I  wish  you  would  refer  to  that. 

Mr.  Mann.  You  are  mistaken.    That  is  what  I  wanted  to  get  at. 

Mr.  Mather.  You  are  familiar  with  it 

Mr.  Mann.  Yes;  because  I  put  a  bill  through  this  committee  and 
through  the  House  to  cover  that  question,  and  tnere  is  no  provision  in 
the  law  except  that  they  shall  not  be  kept  in  the  cars  longer  tnan  twenty- 
^ight  hours  without  unloading.  What  I  want  to  know  is^  whether  it  is 
pK>ssibte  with  these  improved  stock  cars  to  feed  and  water  if  cattle  could 
be  kept  in  for  longer  than  twenty-eight  hours  on  a  stretch? 

Mr.  Mather,  x  es;  we  do  it. 

Mr.  Mann.  I  know  you  do.     The  law  is  violated 

Mr.  Mather.  I  would  like  to  know  about  that.  Is  that  an  amend- 
ment to  the  McPherson  law? 

Mr.  Mann.  That  is  the  original  law. 

Mr.  Mather.  Mr.  McPherson  introduced  the  law  years  ago,  and  it 
>vas  my  impression— — 

Mr.  Mann.  I  have  been  informed  that  that  law  was  introduced  at 
the  suggestion  of  the  improved  live-stock  car  men  for  the  purpose  of 
keeping  in  the  provision  which  you  suggest,  but  it  was  stricken  out 
before  it  got  to  Congress,  and  the  law  provides  that  you  can  not  keep 
stock  in  cars  for  longer  than  twenty -eight  hours.  This  committee  recom- 
mended a  bill  changing  that  so  as  to  permit  it,  and  to  be  kept  where  they 
could  be  fed  and  watered. 

Mr.  Mather.  That  was  very  wise. 

Mr.  Ryan.  It  did  not  become  a  law. 

Mr.  Mann.  No.  The  Humane  Society  defeated  that  legislation  over 
in  the  Senate. 

Mr.  Mather.  I  was  not  aware  of  that. 

Mr.  Mann.  The  practice  out  West  is  to  unload. 

Mr.  Mather.  We  do  now  a  great  deal,  because  of  the  stock  yards — 
the  stuff  going  East  by  Buffalo  is  unloaded  at  these  stock  yards. 

Mr.  Mann.  I  wanted  to  know  whether  it  is  practical  and  humane. 

Mr.  Mather.  Perfectly  so. 

Mr.  Mann.  To  feed  and  water  the  stock  in  the  cars? 

Mr.  Mather.  Yes.  In  the  early  stages  of  this  industry  the  Humane 
Society  watched  this  very  thing  with  a  very  jealous  eye,  and  they  had 
agents  nearly  every  trip  that  I  made  in  the  early  stages  go  with  me  to 
.see  the  cattle  fed  and  watered  in  the  car. 

Mr.  Mann.  I  think  it  is  unusual  for  the  Humane  Society  to  wait  for 
information  before  it  offers  its  judgment. 

Mr.  Mather.  They  did  in  this  case,  you  know. 

Mr.  Ryan.  What  is  the  time  between  Chicago  and  New  York  City 
by  the  route  usuallv  traveled  from  your  stock  yards  i 
"  Mr.  Mather.  Well,  less  than  sixtv  hours.    I  mean  without  unload- 
ing.    Of  course,  if  they  unload  it  takes  a  little  longer. 

Mr.  RiAN.  Then  in  that  case  you  take  care  of  tnem  at  Suspension 
Bridge. 


96  PRIVATE    CAB    LINES. 

^      *^  tR.  The  rail  road  company  has  feeding  and  watering  facili- 

ision  Bridge  where  tney  feed  and  water  them. 
KB.  Do  yoii  know  that  the  railroad  companies  furnish 
facilities  in  the  way  of  decorating  and  fixing  cars  for  cud- 

BR.  I  do  not  think  they  would  undertake  it. 

Mr.  Stevens.  They  do  in  some  instances. 

Mr.  Mather.  We  do  it  because  we  are  close  to  our  business. 

Mr.  Stevens.  Do  you  not  know  that  the  railroads  do  it? 

Mr.  Mather.  They  may  do  it,  but  not  to  my  knowledge 

Mr.  Stevens.  Do  they  not  do  it  for  some  of  the  brewing  com- 
panies ? 

Mr.  Mather.  I  doubt  it.  I  think  all  the  cars  painted  specially  for 
the  brewing  companies  are  owned  by  the  brewing  companies.  I  may 
be  mistaken  about  it. 

Mr.  Stevens.  You  are  mistaken  on  that,  as  I  know.  If  they  do  it 
for  the  brewing  companies  why  could  they  not  do  it  as  well  for  other 
customers. 

Mr.  Mather.  Well,  it  would  subject  them  to  a  good  deal  of  incon- 
venience, and  thev  being  very  large  institutions  ana  they  are  not  right 
down  close  to  their  interests  like  a  small  concern. 

Mr.  Stevens.  Why  not?  If  they  arrange  cars  for  brewing  com- 
panies and  other  companies  as  they  do — paint  them  up  and  fix  them 
up  with  different  appliances  needed  by  tneir  customers — why  could 
they  not  do  it  in  other  instances? 

Mr.  Mather.  I  presume  they  might. 

Mr.  Stevens.  You  say  that  there  are  no  exclusive  contracts  in  the 
cattle-car  business? 

Mr.  Mather.  None. 

Mr.  Stevens.  You  solicit  business,  do  you  not? 

Mr.  Mather.  No,  sir;  not  now. 

Mr.  Stevens.  In  what  way  do  you  got  the  business? 

Mr.  Mather.  It  comes  to  us.  The  cars  have  become  so  well  estab- 
lished that  when  a  shipper  wants  a  car  the  railroad  agent  telephones 
over  to  our  shops  and  says  he  would  like  10  cars,  or  whatever  it  is, 
and  we  say  ^'AU  right." 

Mr.  Stevens.  Where  do  you  have  your  shop? 

Mr.  Mather.  Forty-fifth  street,  Chicago. 

Mr.  Stevens.  Any  other? 

Mr.  Mather.  A  small  place  in  East  St.  Louis,  where  we  principally 
do  repairing. 

Mr.  Stevens.  Any  other  place? 

Mr.  Mather.  No,  sir. 

Mr.  Stevens.  Then  if  your  care  were  needed  at  Cincinnati  or  Pitti?- 
burg  or  Buffalo  what  would  be  done? 

Mr.  Mather.  The}'^  are  held  there  by  the  railroad  companies  on 
the  sidings. 

Mr.  Stevens.  They  send  them  from  Chicago? 

Mr.  Mather.  Yes;  or  they  stop  them  commg  back  from  the  east. 

Mr.  Stevens.  Now,  in  order  to  get  business  from  the  railroad  com- 
panies do  you  give  them  any  special  advantages,  one  railroad  over 
another? 

Mr.  Mather.  No,  sir;  not  in  the  lejist. 

Mr.  Stevens.  Or  give  one  time  over  another? 
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Mr.  Mather.  No,  sir. 

Mr.  Stevens.  In  order  to  have  your  cars  called  for  by  shippers  do 
Tou  give  one  shipper  an  advantage  because  he  asks  for  your  car? 

Mr.  Mather.  No,  sir. 

Mr.  Stevens.  Do  you  give  him  any  advantages  in  the  way  of  water- 
inff  or  feeding  stock  f 

Mr.  Mather.  No,  sir. 

Mr.  Stevens.  Do  you  know  whether  any  of  your  competitors  do 
likewise;  have  you  heard  any  complaints? 

Mr.  Mather.  1  am  not  faniiliar  with  that,  but  I  have  not  heard  any 
complaints. 

Mr.  Stevens.  You  have  no  complaint  to  make  on  that? 

Mr.  Mather.  No,  sir.  We  have  had  more  demand  for  our  cars 
than  we  could  furnish. 

Mr.  Stevens.  On  an  even  basis  with  your  competitors? 

Mr.  Mather.  On  an  even  basis;  yes,  sir.  We  have  more  calls 
nearly  every  day  that  come  in  to  us  from  the  railroads  at  Chicago  and 
various  places  than  we  can  supply. 

Mr.  Stevens.  Could  you  tell  us  the  average  monthly  earnings  per 
month  of  your  car? 

Mr.  Mather.  They  will  not  average  $9  gross. 

Mr.  Stevens.  What  does  it  cost  you  to  maintain  them? 

Mr.  Mather.  I  figure  that  it  costs  about  $3.50  a  month  for  repairs. 

Mr.  Stevens.  That  would  be  an  average  profit  then  of  $5.50  or  $6 
a  month? 

Mr.  Mather.  No. 

Mr.  Stevens.  What  do  your  cars  cost? 

Mr.  Mather.  Approximately,  $700  each. 

Mr.  Stevens.  W  hat  is  the  life  of  them? 

Mr.  Mather.  Of  course,  that  is  a  little  indefinite;  they  are  con- 
stantly being  renewed  by  repairs;  we  are  constantly  putting  in  new 
brasses,  and  new  wheels,  and  new  sills 

Mr.  Stevens.  What  do  you  (charge  off  for  depreciation  each  year? 

Mr.  Mather.  Six  per  cent,  which  is  the  Master  Car  Builders' 
regulation. 

Mr.  Stevens.  Do  you  abide  by  that^ 

Mr.  Mather.  Yes. 

Mr.  Stevens.  Is  that  included  in  the  $.3.50  monthly  maintenance? 

Mr.  Mather.  That  is  not  included;  that  is  repairs  alone;  that  is  an 
extra  expense. 

Mr.  Stevens.  So  that  the  stock  account  and  the  depreciation  account 
in  extra? 

Mr.  Mather.  Yes. 

Mr.  Stevens.  What  would  that  be  i 

Mr.  Mather.  I  say  that  it  costs  about  $3.50  a  month  for  rejmirs, 
and  our  depreciation  is  6  per  cent  under  M.  C.  B.  rules;  that  is  what 
we  calculate  it  costs  us. 

Mr.  Stevens.  That  would  be  $700  per  car,  you  say  i 

Mr.  Mather.  That  would  ))e  prett;^'  nearly 

Mr.  Stevens.  About  $8.50  more? 

Mr.  Mather.  About  $3.50  more.  We  do  not  net  over  4  per  cent 
on  our  investment. 

Mr.  Stevens.  On  your  actual  investment? 

Mr.  Mather.  On  our  actual  cash  investment. 

H.  Doc.  422,  58-3 33 
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8TATEMSVT  OP  HOH.  OEQEOE  F.  OOBEE,  07  OEOEGIA. 

Mr.  Chairman  and  gentlemen  of  the  committee,  I  am  a  lawyer: 
have  been  circuit  judge"  for  fifteen  years,  and  I  am  also  interested  in 
several  other  things,  one  of  which  is  peaches.  I  am  to  a  certain  extent 
familiar  with  the  legislation  by  Congress  within  the  province  of  the 
committee  and  the  results.  I  understand  the  bill  under  consideration 
and  appreciate,  as  a  lawyer,  some  of  the  controverted  questions  pre- 
sentea  to  this  committee  and  to  Congress. 

As  a  grower  of  peaches  in  Georgia,  I  am  interested  in  this  measure 
in  so  far  as  it  affects  my  interests.  I  gave  a  contract  last  week  for 
85,000  peach  crates  to  be  used  this  coming  season.  These  will  fill 
about  150  cars  with  peaches.  If  all  mv  orchards  should  bear  fruit  I 
would  need  a  great  many  more  crates  than  these. 

The  fiTowing  of  peaches  in  a  commercial  way  is  a  precarious  busi- 
ness. 1  ou  have  a  tender  fruit  and  one  that  is  marketed  from  5o0  to 
1,200  miles  from  the  orchards.  Two  things  are  absolutely  necessary — 
proper  refrigeration  and.  fast  transportation.  If  we  do  not  have  these 
things  our  interests  suffer.  One  trouble  with  us  has  been  the  failure 
of  the  railroads  to  make  their  advertised  schedules.  The  peaches  are 
sold  at  1  o'clock  in  the  morning  on  the  dock  in  New  York  City.  A 
car  that  is  delayed  goes  over  for  twenty -four  hours.  I  use  New  York 
for  an  illustration,  but  similar  local  conditions  obtain  in  some  other 
markets. 

The  railroad  rates  from  Georgia  are  about  80  cents  per  hundred,  and 
from  California,  $1.25  per  hundred.  The  distance  is  about  three  times 
as  great.  The  Interstate  (>)mmerce  Commission  has  said  that  the 
Georgia  rate  is  reasonable,  although  the  railroads  will  haul  the*  same 
amount  of  stuff  in  the  other  direction  for  a  much  less  rate. 

However,  to  some  extent  we  can  get  along  with  some  delay  in  trans- 
portation. The  Elberta  peach,  under  proper  conditions  and  with  neces- 
sary refrigeration,  will  stand  up  well  much  longer  than  might  be 
supposed.     Without  proper  refrigeration  it  is  quietly  ruined. 

Tnere  have  been  a  large  number  of  car  lines  engaged  in  refrigerat- 
ing peaches  and  other,  iruits  and  vegetables.  In  Georgia  last  year 
there  were  about  6,000  cars  of  peaches  produced  and  shipped.  It  i^ 
figured  that  it  takes  about  eight  tons  of  ice  to  start  a  car.  The  bunk- 
ers of  the  car  are  first  filled,  the  car  is  loaded,  and  the  heat  of  the  fruit 
and  the  time  consumed  in  loading,  cut  out  a  good  deal  of  this  ice.  The 
bunkers  are  then  refilled  and  the  car  is  ready  to  go.  At  icing  stations 
the  bunkers  are  filled  on  the  way,  and  to  properly  refrigerate  the 
fruit  the  bunkers  should  be  kept  full. 

To  properly  refrigerate  fruit  in  transit  several  things  are  involved. 
First,  there  must  be  a  large  supply  of  cars.  A  car  rarely  makes  a 
second  trip  from  the  same  section  during  a  season;  possibly  one-fouilh 
of  thein  do.  This  is  an  expensive  equipment,  in  that  the  cars  must  l>e 
strong  and  tight;  strong  that  they  may  carry  the  ice  in  addition  to  the 
peaches,  and  tight  that  thev  may  hold  the  cold  air  and  exclude  the  hot 
air.  There  is  but  one  kind  of  oar  that  a  grower  can  afford  to  use,  and 
that  is  the  very  best  one  he  can  get.  These  cars  ought  not  to  be  used 
to  transport  many  other  things.  I  remember  once  that  1  used  a 
refrigerator  car  that  had  been  loaded  with  guano.  My  peaches  got  to 
market  in  bad  condition.    A  car  should  be  clean  and  sweet  in  order  to 
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afford  good  results.  Say  there  were  6,000  cara  from  Georgia  last  year; 
it  would  take  about  48,000  tons  of  ice  to  start  them  going.  To  collect 
and  house  that  ice^  ready  to  hand  just  when  you  need  it,  is  a  tremen- 
dous undertaking.  It  takes  a  man  who  has  had  experience  in  the  man- 
ufacture and  storage  of  artificial  ice  to  appreciate  the  undertaking. 
Natural  ice,  as  far  as  1  know,  is  not  stored  in  Georgia.  The  repre- 
sentative of  one  of  the  refrigerating  companies  told  me  that  last 
season  his  company  used,  in  north  Georgia,  about  400  cars  of  natural 
ice  from  the  Lake  region,  and  after  the  loss  by  melting,  the  ice  cost 
his  company  about  $5  per  ton.  This  was  in  addition  to  aU  the  artificial 
ice  they  could  get  in  Georgia  and  Tennessee,  and  in  addition  to  the 
ice  required  at  reicing  stations  upon  the  way. 

The  shipping  of  a  crop  of  Elberta  peaches  from  a  certain  section 
Issts  from  ten  days  to  two  weeks.  There  is  not  a  railroad  in  Georgia 
which  could  use  such  an  equipment  on  its  line  of  road  for  carrymg 
peaches  for  more  than  three  weeks  in  the  year.  It  is  a  costly  equip- 
ment, and  should  be  of  the  very  best.  Its  business  management  must 
be  strenuous,  exact,  and  wanting  in  no  respect.  Such  a  refrigerating 
company  deals  with  big  growers  and  little  growers,  and  each  one  of 
them  must  have  proper  service  and  get  it  when  he  needs  it.  Delay 
here  is  more  than  dangerous;  it  is  ruin. 

This  brings  me  to  this  point.  The  business  of  Tef rigerating  fruit  in 
transit  is  a  business  of  itself.  A  large  road  like  the  Santa  Fe,  having 
citrous  fruits  to  transport  during  the  winter,  might  offer  a  refrigera- 
tion service,  as  I  understand  it  does.  But  it  has  not  got  enough  cars 
to  haul  the  Georgia  peach  crop;  and  if  it  were  in  Georgia  and  depended 
on  the  Georgia  business,  it  could  not  afford  to  own  the  refrigerator 
cars  necessary.  This  service  is  separate  and  distinct  from  the  trans- 
portation or  pulling  of  the  cars  by  the  railroads  after  they  are  loaded. 
A  railroad  company  gets  its  charter,  builds  its  road,  and  becomes  a 
common  carrier.  The  largest  part  of  its  investment  is  in  the  right  of 
way,  roadbed,  depots,  etc.  Upon  such  a  corporation  devolve  many 
duties  to  the  public,  and  it  could  not  lay  down  these  duties  and  get 
away  from  them  if  it  wanted  to.  So  far  as  its  interstate  business  is 
concerned  it  is  under  the  control  of  Congress. 

1  believe  that  any  Congress  of  these  United  States  will  treat  rail- 
roads and  all  persons  fairly,  if  they  can  find  out  how  to  do  it.  How- 
ever, when  you  come  to  deal  with  a  refrigerating  company,  which  has 
all  of  its  main  investment  on  wheels  and  has  no  charter  as  a  common 
carrier.  Congress  can  not  compel  it  to  perform  this  service  in  any  par- 
ticular locality.  Its  equipment  could  take  wings  in  a  night,  and  it 
might  quit  the  refrigerating  business  any  day  it  might  conclude  that  it 
was  no  longer  profitable. 

As  I  have  said,  there  are  different  companies.  Armour  &  Co.  claim 
to  have  14,000  cars.  Taking  the  cost  of  these  cars  and  the  cost  of 
their  icing  stations,  while  I  know  nothing  of  their  business,  I  would 
^ess  that  that  company  has  from  $12,000,000  to  $15,000,000  invested 
m  this  one  business.  What  railroad  company  could  afford  such  an 
equipment,  and  where  would  the  growers  of  peaches  be  without  it? 
It  may  be  said  that  this  company  makes  money.  It  ought  to.  I  take 
it  for  granted  that  if  there  was  nothing  in  it  for  them  they  would 
quit.  If  Congress  should  put  onerous  obligations  upon  them,  they 
would  withdraw  or  else  give  inferior  service. 
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Is  has  been  urged  that  certain  railroads  give  Armour  &  Co.  exclu- 
sive contracts.  I  have  called  attention  to  toe  great  preparation  that 
must  be  made  in  connection  with  the  service  of  these  cars  in  order 
that  that  service  may  be  proper  and  satisfactory.  All  these  things 
which  are  necessary  to  be  done,  the  collecting  of  ice,  the  packing  of 
cars,  the  securing  of  help,  and  the  requisite  material  for  loading,  make 
it  good  business  for  an  v  refrigerating  company  to  have  an  exclusive 
contract  with  a  railroad  if  it  can  get  it. 

A  refrigerating  company  with  a  large  equipment  can  use  its  equip- 
ment in  different  sections  of  the  United  States  at  different  seasons  of 
the  year.  It  can  go  where  the  business  is.  It  can  haul  the  oranges  of 
Florida  and  California  at  one  season  and  vegetables  from  certain  sec- 
tions at  certain  seasons.  It  can  begin  on  thejoeach  crop  in  the  South 
in  May  and  June  and  follow  it  to  tne  end  in  (jctober  up  in  Michigan. 
In  winter  it  can  haul  apples  and  potatoes.  A  railroad,  being  conmied 
to  one  section,  can  not  do  this.  It  is  a  fact  that  this  businsss  can  be 
done  properly  only  through  an  aggregation  organized  for  this  special 
purpose.  It  is  a  business  just  as  the  sleeping-car  service  is  a  business, 
and  any  onerous  obligations  put  upon  it  will  fall  upon  the  growers- 

Since  the  Interstate  Commerce  Commission  has  determmed  that  a 
rate  of  80  cents  from  Georgia  is  a  reasonable  rate  as  compared  with  a 
rate  of  $1.25  from  California,  no  grower  can  hope  for  anything  from 
that  tribunal.  I  do  not  believe  it  would  help  the  grower  to  place 
onerous  obligations  upon  the  refrigerating  companies.  I,  for  on  , 
would  prefer  to  deal  with  the  refrigerating  companies  upon  a  business 
basis  for  the  best  service  they  can  afford. 

Now,  as  to  the  private  car  lines  competing  with  individuals.  It  is 
said  that  some  of  those  lines  deal  in  produce  and  compete  with  the 
commission  people.  I  do  not  know  as  to  this,  but  I  am  sure  that  if 
those  car  lines  will  come  to  Georgia  and  handle  peaches  there  are  but 
few  growers  who  would  not  be  glad  to  sell  to  them.  The  growers 
have  been  trying  for  years  to  market  their  crop  on  the  track. 

Now,  Mr.  Chairman,  I  would  be  glad  to  answer  any  questions  the 
committee  has.  I  said  that  I  was  a  lawyer.  I  have  been  interested 
in  farming,  though,  sir,  all  my  life,  and  I  am  like  my  friend  Mr.  Hale, 
I  am  interested  in  peaches.  I  am  interested  in  about  3,000  acres  of 
peaches.  I  had  1,500  acres  last  year  that  had  no  peaches.  This  vear 
1  expect  to  ship  a  good  many  peaches,  if  I  have  a  crpp.  At  least,  1  am 
president  of  a  companv  and  a  large  stockholder  in  it,  located  some  50 
miles  below  Mr.  Hale^s  place — 45  to  50  miles.  We  have  about  1,100 
acres  there.  But  I  reside  about  150  miles  north  of  him,  and  that  is 
where  my  main  bodv  of  peaches  is. 

Mr.  Adamson.  What  is  your  prescription,  to  let  them  alone? 

Mr.  GoBER.  Well,  so  far  as  the  refrigerating  companies  are  con- 
cerned, I  don't  know  that  we  have  any  complaint  beyond  about  what 
Mr.  Hale  said. 

Mr.  Adamson.  I  didn't  hear  Mr.  Hale. 

Mr.  GoBER.  He  spoke  about  the  upper  tier.  We  have  complained 
about  that.  The  refrigerating  companies  turn  around  and  tell  us  that 
there  is  no  money  in  it  to  them,  unless  they  get  the  upper  tier. 

Mr.  Stevens.  It  is  a  question  of  minimum  loading? 

Mr.  Gober.  Yes.  The  service  of  the  Armour  Company  has  been 
satisfactory,  so  far  as  I  know.    There  has  been  something  said  in  ref- 
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erence  to  the  contract.  So  far  as  I  am  concerned  I  don't  think  I  ever 
made  a  written  contract  with  them  in  my  life. 

Mr.  Stevens.  You  make  it  with  the  railroad  company? 

Mr.  GoBER.  No;  it  is  a  verbal  contract  with  them.  These  people 
will  send  their  agents  around  very  early  in  the  season.  They  want  an 
idea  of  about  how  many  cars  we  will  need,  and  in  good  time  these  cars 
are  parked  and  arrangements  are  made  for  the  ice.  We  go  to  them 
and  tell  them  we  need  so  many  cars  and  those  cars  are  on  hand. 

Mr.  A  DAMSON.  What  do  you  mean  by  "them;"  the  railroad  com- 
pany or  the  Armour  Company  ? 

Mr.  GoBER.  1  mean  the  Armour  Company. 

Mr.  Stevens.  What  is  your  agreement  with  the  Armour  Company  ? 

Mr.  GoBER.  We  deliver  these  crates  at  the  door  of  their  cars.  They 
nail  them  down  and  refrigemte  them  to  our  destination. 

Mr.  Stevens.  That  is,  they  furnish  the  cars,  the  facilities,  the 
refrigeration,  from  your  point  to  some  other  point  for  a  certain  sum? 

Mr.  GoBER.  Yes,  sir. 

Mr.  Stevens.  That  is  the  service  they  perform? 

Mr.  GoBER.  Yes,  sir;  and  thev  load  these  crates.  You  see,  if  we 
put  them  in  there  loose  we  would  have  to  space  them  so  that  this  cold 
air  could  get  on  either  side  of  them 

Mr.  Stevens.  Who  loads  them'^ 

Mr.  GoBER.  They  do. 

Mr.  Stevens.  And  who^oes  the  unloading? 

Mr.  GoBER.  I  could  not  tell  you,  sir. 

Mr.  Stevens.  You  do  not  do  it? 

Mr.  GoBER.  No,  sir. 

Mr.  Stevens.  They  do  it? 

Mr.  GoBER.  I  suppose  they  do.  I  have  been  on  the  dock  in  New 
York  City  when  they  were  selling  these  peaches,  but  I  have  never 
seen 

Mr.  Stevens.  I  wanted  to  get  at  the  exact  service  perfonned  by 
the  Armour  Company. 

Mr.  GoBER.  They  furnish  the  cars  and  load  the  peaches  and  reice 
the  cars  in  transit. 

Mr.  Stevens.  All  for  one  consideration? 

Mr.  GoBER.  Yes;  all  for  one  consideration — 1  believe  12i  cents  a 
ci'ate. 

Mr.  Stevens.  They  may  or  may  not  unload  them — you  can  not  say? 

Mr.  GoBER.  I  could  not  say.  I  rather  think,  though,  that  they 
unload  them. 

Mr.  Adamson.  Is  that  12^  cents  to  them  in  addition  to  the  railroad 
fare? 

Mr.  GoBER.  Yes,  sir. 

Mr.  Adamsqn.  Suppose  that  Congress  should  require  the  railroad 
company  itself  to  furnish  this  equipment,  would  it  be  your  judgment 
that  the  equipment  mi^ht  be  as  good  or  better  or  worse? 

Mr.  GoBER.  1  think  it  would  be  worse.  Every  i*ailroad  can  not  have 
a  separate  icing  station  on  the  line  between  New  York  and  Georgia. 

Mr.  Stevens.  No;  but  the  Southern  Hailroad  could.  For  example, 
could  they  not  maintain  the  same  icing  stations  that  are  maintained 
now? 

Mr.  GoBER.  They  might  do  that,  sir,  and  the  Southern  Railroad 
does  that.     We  ship  cars  over  the  Southern  from  some  other  roads, 
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and  we  deal  simply  with  the  initial  road.  The  Supreme  Ck>urt  has 
held  that  you  have  to  follow  the  road  up.  We  have  a  Georgia  statute 
that  says  you  can  hold  the  initial  road. 

Mr.  Adamson.  So,  the  interstate  commerce  has  knocked  up  the  old 
common  law? 

Mr.  GoBER.  Its  seems  so.  You  know  what  has  been  held  in  refer- 
ence to  stage  coaches? 

Mr.  Adamson.  Yes;  that  is  what  it  does. 

Mr.  Stevens.  Do  you  think  if  the  railroads  refused  to  make  joint 
rates  that  you  would  be  without  remedy  then? 

Mr.  GoBER.  Well,  we  are  getting  off  in  a  big  territory  now.  I  don't 
like  to  talk  about  a  thing  unless  I  know  exactly  what  1  am  saying. 

Mr.  Stevens.  But  they  do  make  joint  contracts  as  a  matter  of  fact? 

Mr.  Gober.  Heretofore  the  initial  road  has  given  us  a  bill  of  lading 
and  we  have  taken  our  bill  of  lading.  I  think  if  this  business  were 
taken  away  from  the  refrigerating  companies  by  Congress  the  busi- 
ness would  suffer.  Take  one  of  these  reirigerating  companies  and  you 
will  find  that  they  have  the  best  business  men*  they  can  get 

Mr.  Adamson.  Is  not  this  about  your  position:  That  you  feel  that 
you  think  it  would  be  better  to  realize  on  your  peaches  during  your 
lifetime  than  to  prepare  a  good  system  for  future  genei'ations? 

Mr.  Gober.  I  suppose  that  would  about  cover  it;  yes.  1  know  we 
get  along  under  the  present  status,  and  I  am  afraid  to  change  it.  Thsd 
IS  the  truth. 

Mr.  Stevens.  Did  the  Central  of  Georgia  consult  with  you  concern- 
ing the  making  of  exclusive  contracts? 

Mr.  Gober.  We  are  not  on  that  line.     That  is  south  of  us. 

Mr.  Stevens.  Then  you  were  not  consulted  concerning  that? 

Mr.  Gober.  The  Aiken  road,  upon  which  I  have  most  of  my  peachec>, 
has  spoken  to  me  about  a  contract  with  Armour  for  this  year. 

Mr.  Stevens.  Thev  have  an  exclusive  contract? 

Mr.  Gober.  I  could  not  say.  I  rather  think  they  have,  but  thev 
have  asked  me  if  it  is  satisfactory  to  me  to  ship  with  thesepeople,  and 
I  told  them  yes,  more  satisfactory  than  any  Dody  else.  There  is  the 
Swift  car,  ana  the  Armour  car,  and  the  C.  F.  X.,  and  theC.  F.  T.,  and 
a  whole  parcel  of  them.  I  hauled  a  lot  of  crates  6  miles  from  a  siding 
year  before  last  to  get  shipment  by  the  Armours.  That  road,  it  seems, 
had  an  exclusive  contract  with  the  Swift  Company.  I  thought  I  had 
better  service  with  the  Armour  Companv,  and  so  1  hauled  those  peaches 
away  6  miles  in  order  to  ship  them  on  the  Armour  cars. 

Mr.  Adamson.  How  man}^  companies  are  there  that  furnish  these 
cars? 

Mr.  Gober.  I  could  not  tell  you  exactly.  We  deal  with  those  com- 
panies that  1  have  stated. 

Mr.  Adamson.  If  there  are  a  number  and  they  compete  for  busincivS 
may  they  not  compete  as  well  for  wholesale  business  as  for  retail 
business  'i 

Mr.  Gober.  What  do  you  mean  by  wholesale  and  retail  business? 

Mr.  Adamson.  If  they  all  compete  for  a  contract  to  carry  the  whole 
business  of  a  certain  section,  is  that  unjust  discrimination  if  one  of  the 
roads  gets  it? 

Mr.  Gober.  I  don't  know. 

Mr.  Adamson.  You  are  a  lawyer? 

Mr.  Gober.  I  am  not  much  of  a  United  States  lawyer. 
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Mr.  Adamson.  You  are  a  lawyer  as  well  as  an  authority  on  peaches. 

Mr.  Stevens.  Right  on  that  same  point,  have  you  considered  what 
t.hat  exclusive  contract  mi^ht  be  under  the  provisions  of  the  so-called 
Sherman  Act — restraint  of  trade? 

Mr.  GoBER.  Yes;  I  understand  the  provisions  of  that.  1  under- 
s^tand  the  bearing  of  it.  Of  course,  as  I  say,  I  don't  like  to  talk  about 
a.  thing  that  I  do  not  know  all  about. 

Mr.  Stevens.  You  would  not  like  to  give  an  opinion  on  that? 

Mr.  GoBER.  No,  sir. 

Mr.  Adamson.  Suppose  the  exclusive  contract  is  made  after  hear- 
ing from  all  of  them  and  letting  them  all  bid;  what  discrimination  is 
there  in  that? 

inMr.  Gober.  None,  sir.     I  will  tell  you  something  else.     When  we 
e  had  competifion  there  with  these  different  refrigerating  lines  we 
have  paid  the  same  price  to  each  one  of  them. 

Mr.  Adamson.  What  is  the  reason  you  can  not  say  to  Armour, 
**•  What  terms  are  you  going  to  give  us;"  and  to  the  other  companies, 
'*•  What  terms  are  you  going  to  give  us,"  and  then  whoever  maKCS  the 
best  bid  give  the  business  to  if 

Mr.  Gober.  We  might  do  that  and  ask  the  railroads  to  give  it  to 
the  lowest  bidder;  we  might  do  that; 

Mr.  Mann.  Is  there  any  difference  in  principle  between  giving  an 
exclusive  contract  for  service  guaranteed  to  be  of  a  certain  character 
and  the  railroad  reserving  exclusive  authority  to  render  that  service 
itself? 

Mr.  Gober.  I  do  not  see  that  there  is.  Why  could  it  not  eet  its 
cars  from  Armour,  or  Swift,  or  anyone  else  ?  What  right  would  you 
have  to  go  to  them  and  say,  '*'  Here,  you  shall  get  these  cars  from  so 
and  so?  We  might  as  well  tell  them  that  they  shall  buy  their  loco- 
motives from  some  particular  manufacturer  or  their  cars  from  some 
particular  manufacturer;  I  don't  see  any  difference. 

Mr.  Ryan.  But  does  not  the  railroad  make  these  exclusive  contracts 
in  the  first  instance  without  consulting  the  shipper? 

Mr.  Gober.  As  1  say,  I  have  been  spoken  to,  but  I  do  not  know. 
I  do  not  suppose  they  consult  them  all. 

Mr.  Stevens.  Do  any  other  lines  have  oflBces  there  soliciting  busi- 

Mr.  Gober.  We  have  had;  1  don't  think  they  had  last  year;  but 
Swift  and  possibly  one  other  company  have  had  oflBces  there.  Armour 
&  Co.  has  had  so  much  superior  service  to  Swift  that  the  Armours 
have  gotten  the  business.  So  far  as  I  know,  at  our  place  there  the 
people  are  satisfied  with  their  service. 

Mr.  Ryan.  Has  the  cost  of  the  service  increased  since  their  com- 
petitoi's  left  the  field? 

Mr.  Gober.  No,  sir. 

I  tell  you  gentlemen  the  biggest  job  in  this  whole  business  is  the 
ice.  1  was  told  what  ice  cost  tnem;  and  I  was  told  further  that  they 
did  not  make  anything  on  2,100  acres  of  peaches  that  they  took  out  of 
north  Georgia  last  year  on  account  of  the  increased  cost  of  ice.  They 
could  not  get  proper  cars  to  haul  it  from  Sandusky  down  there,  and  a 
great  portion  of  it  melted.  It  takes  a  strong  company  to  properly 
attend^  to  the  needs  of  this  business.     When  the  Armour  Company 

Serforms  this  work  it  is  like  a  strong  man  doing  the  work;  they  can 
o  it  properly,  and  that  is  what  we  want. 
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Mr.  Manx.  In  other  words,  the  problem  is  to  furnish  ice  in  a  ooimtrT 
where  ice  does  not  irrow  in  order  to  furnish  peaches  in  a  country  where 
peaches  d<y  not  jrrow. 

Mr.  GoBER.   I  es,  sir. 

8TATEMBHT  OF  ME.  J.  D.  HEHDEICK80V. 

Mr.  Stevens.  Please  state  your  full  name  and  residence. 

Mr.  Hendrickson.  J.  D.  Hendrickson,  Philadelphia. 

Mr.  Stevens.  And  what  is  your  business? 

Mr.  Hendrickson.  I  came  here,  sir,  as  my  friend  Mr.  Hale  said,  as 
a  fanner,  as  a  peach  grower  in  Georgia. 

Mr.  Stevens.  What  place? 

Mr.  Hendrickson.  Leepope,  Ga.  • 

Mr.  Stevens.  How  long  have  you  been  in  the  business? 

Mr.  Hendrickson.  I  have  been  intei-ested  in  the  peach  business 
since  1889,  and  have  been  interested  in  the  growth  of  peaches  since 
1895. 

Mr.  Stevens.  Tell  us  what  you  know  about  the  shipping  of  peache.«, 
the  use  of  railroad  equipment  and  refrigerating-car  lines  and  that 
sort  of  thing. 

Mr.  Hendrickson.  Well,  prior  to  1898,  and  including  that  year, 
the  business  of  refrigerating  peac»hes  seemed  to  be  in  the  han<ls  of 
several  different  companies.  During  the  year  1898,  when  the  crop 
reache<l  about  3,000  acres,  the  business  was  opened  to  several  different 
'  refrigerating  companies,  none  of  which  were  prepared  to  furnish  the 
necessary  equipment,  either  in  care  or  ice,  and  the  interest  suffered 
very  materially.  There  were  a  great  many  c^arloads  of  peaches  that 
went  to  waste  that  year.  We  could  neither  have  cars  nor  ice;  conse- 
quently they  could  not  be  transported  to  a  northern  market.  I  believe 
it  is  a  well-established  fact  that  peaches  gi'own  in  the  State  of  Georgia, 
in  a  conunercial  way,  would  be  of  no  value  to  the  grower  except 
through  proper  refrigeration.  From  the  failure  to  handle  that  crop 
of  1898  properly  I  believe  the  business  passed  almost  exclusively  into 
the  hands  of  the  Armour  people  or  theTruit  Growers'  Express  Com- 
pany«  whose  cars  have  been  used  largelv,  or  almost  entirely,  over  the 
district  that  1  sjpeak  of,  known  as  middle  Georgia.  Since  the  year 
1898  I  can  say  that  we  have  had  excellent  service.  During  the  last 
crop  I  handled  something  over  200  carloads  of  peaches,  allof  which 
were  transported  in  the  Fruit  Growers'  Express  outfit,  and  1  can  say 
here,  Mr.  Chairman  and  gentlemen,  that  every  car,  without  an}'  excep 
tion,  came  to  market  in  good  condition;  came  to  market  with  the 
bunkers  more  than  three-fourths  full  of  ice,  I  would  say,  showing  that 
they  had  been  iced  and  reiced  properly.  We  make  it  a  business.  I 
have  a  part}'  who  examines  carefully  every  car  that  is  run  into  our 
markets,  and  that  was  the  result  of  that,  that  they  were  all  well  iced, 
showing  that  they  Imd  been  well  iced  in  traffic.  All  came  in  good 
condition. 

Therefore,  personally,  I  have  no  trouble  at  all  with  the  transportation 
company  or  the  refrigerating  company.  I  am  like  my  friend  Mr.  Hale, 
-I  would  like  to  see  a  little  lower  rate;  I  would  like  to  see  also  lower 
minimums.  Last  year  was  an  exceptionally  good  year,  so  far  as  weather 
conditions  were  concerned.  While  I  admit  that  under  such  condition^: 
as  prevailed  last  vear  a  good  car  will  refrigerate  525  or  550  crates  of 
peaches  (that  is  the  basis  by  which  this  rate  is  now  made),  under  some 
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conditions  of  weather  it  has  been  clearly  established  that  they  do  not 
carry  them  in  good  condition,  especially  that  top  tier  referred  to  by 
]Mr.  Hale.  1  have  had  a  good  aeal  of  experience  with  that  top  tier. 
I  have  found  it  necessary  in  a  good  many  instances,  and  almost  entirely 
during  some  seasons,  to  put  a  special  mark  on  every  crate  of  peaches 
that  goes  into  the  car  on  that  top  tier,  and  have  instructions  to  have 
that  tier  taken  off  and  piled  in  the  depot  where  they  are  unloaded 
separately  and  sold  separately,  in  order  that  we  might  make  a  satis- 
factory sale  of  the  rest  of  the  car,  admitting  that  they  should  be  in 
good  condition,  whether  the  top  tier  was  or  not. 

Now,  sometimes  after  making  the  sale  of  the  four  tiers  we  have  been 
able  to  go  on  and  sell  the  other  tier  at  just  the  same  rate,  but  if  it 
happened  to  be  bad  we  would  not  be  able  to  do  that.  Therefore,  as  I 
say,  we  have  found  it  necessary  to  mark  off  that  tier.  But  last  year 
was  a  good  year.  The  weather  was  dry  in  middle  Georgia;  there  were 
no  storms,  and  the  peaches  we  re  i  n  good ,  healthy  condition ;  and  although 
all  carried  well  with  the  minimum  loading,  I  make  it  a  point  never  to 
load  above  639  crates,  while  J  pay  freight  on  550  crates. 

Mr.  Stevens.  How  have  your  prices  and  service  compared  now  with 
the  time  prior  to  the  adopti<m  of  the  exclusive  contract? 

Mr.  Hendrickson.  Well,  sir,  in  1898  and  during  the  period  when 
the  field,  as  1  might  say,  was  open  to  other  than  the  Armour  lines,  we 

gaid  about  $80  a  car  for  refrigeration,  for  refrigerator  car  service, 
ince  the  exclusive  right  has  been  given  to  the  Fruit  Growers'  Express 
1  believe  we  have  been  paying  about  $68.75. 

Mr.  Ryan.  Do  you  Know  whether  or  not  Armour  controls  any  of 
those  other  private  refrigerating  car  lines? 

Mr.  Hendrickson.  1  do  not  know,  sir;  I  never  understood  that  he 
did — not  at  that  time,  at  any  rate. 

Mr.  Stevens.  Then,  so  far  as  you  are  concerned,  3-ou  are  satisfied 
with  the  present  conditions  here  i 

Mr.  Hendrickson.  Entirely  so.  1  have  had  good  service,  and  if  I 
should  continue  growing  peaches  I  am  anxious  for  the  best  service  I 
can  get  and  the  best  rates  possible,  and  I  have  been  entirely  satisfied 
with  the  treatment  and  the  service  that  I  have  received  at  the  hands 
of  the  gentlemen  who  have  represented  that  company  at  Fort  Valley. 

Now,  our  loading  statioif  is  6  miles  from  Fort  Valley,  located  on 
the  Southern  Railway.     The  Southern  Railway  Company  last  year 

fave  us  all  the  facilities  that  we  asked  for  in  regard  to  moving  cars.  Mr. 
'loyd,  the  representative  of  the  Armour  people,  who  has  been  sta- 
tioned a  number  of  years  at  Fort  Valley,  and  who  I  believe  has  had 
charge  of  icing  and  the  distribution  of  the  cars,  has  alwa3's  l)een  very 
read V  and  wilnng  to  respond  to  ouu  telephone  calls  for  a  car  almost 
any  hour  in  the  day  we  wanted  it,  pioperly  iced.  So,  as  I  have  said 
before,  we  have  been  able  to  load  all  of  our  cars  and  transport  them 
in  good  condition. 

Mr.  Ryan.  You  are  engaged  entii-ely  as  a  grower  of  peaches  now? 

Mr.  Hendrickson.  No,  sir;  my  business  is  a  commission  merchant 
in  Philadelphia  as  well  as  growing  peaches  in  the  summer  season  in 
Georgia. 

Mr.  Rtan.  Complaint  has  been  made  that  the  commission  business 
has  been  somewhat  interfered  with  by  the  operation  of  the  Armour 
refrigerator  cars.     What  do  you  know  about  that^ 

Mr.  Hendrickson.  That  must  apply  to  territories  1  am  not  familiar 
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with.  My  business  as  commission  merchant  has  not  dealt  to  any  extent 
with  ref  ngerator-car  service  except  in  Georgia,  and  some  business  in 
South  Carolina  and  Florida.  We  have  had  some  business  there  which 
has  always  been  well  taken  care  of,  and  I  believe  at  a  minimum  cost. 
So,  from  the  position  of  commission  merchant  1  have  no  special  griev- 
ance, and  certainly  from  the  point  of  a  peach  grower  I  am  entirely 
satisfied  with  the  treatment  I  have  received  at  their  hands.  And,  fur- 
ther, I  believe  that  with  the  business  as  it  now  is,  and  with  the  exten- 
sion it  is  undergoing,  we  could  not  manage  it  unless  we  have  equip- 
ment furnished  by  a  large  company.  It  would  be  perfectly  agreeable 
to  me  to  have  the  railroads  furnish  this  equipment  whenever  they  are 
prepared  to  do  it.  I  do  not  believe  that  there  is  a  railroad  that  would 
reach  us  in  the  South  that  to-day  could  give  us  the  accommodations 
that  the  business  demands. 

Mr.  Ryan.  You  do  not  want  any  change  in  the  conditions  that  would 
impair  any  of  this  service  you  now  havel 

Mr.  Hendrickson.  1  do  not. 

Mr.  Rtan.  And  you  do  not  want  to  take  a  chance  on  that? 

Mr.  Hendrickson.  One  of  the  reasons  suggested  by  my  friend  at 
the  end  of  the  table,  suggested  to  my  friend  Judge  Gober,  was  that  he 
wanted  the  business  durmg  his  lifetime,  and  I  am  a  little  bit  the  same 
wRy.  I  believe  in  the  trees  I  am  growing  and  the  peaches  that  mature 
in  my  time.  1  want  to  see  those  i>eaches  transported,  and  if  we  specu- 
late around  too  much  for  companies  to  do  it  J  am  afraid  we  will  get 
left.     The  service  we  have  had  has  been  satisfactory. 

1  thank  you,  Mr.  Chairman  and  gentlemen,  for  your  attention. 

STATEMENT  OF  MS.  E.  J.  WILLIVOHAM,  OF  MACOV,  OA. 

Mr.  Chairman  and  gentlemen,  I  am  in  the  manufacturing  business 
and  in  the  fruit  business.  The  reason  I  appear  before  you  is  to  look 
after  my  interests  in  the  fruit  business,  not  for  the  Armour  car  lines, 
but  I  am  here  to  look  out  for  my  own  interests  as  a  fruit  grower. 

1  have  three  orchards — I  suppose  you  would  like  to  know  these  facts, 
and  any  questions  as  I  go  along  I  will  be  glad  to  answer.  I  have  three 
orchards  located  just  below  Macon,  20  mii£s  and  35  miles  and  55  miles, 
about  20  miles  apart.  They  are  all  on  the  Central  of  Georgia  Rail- 
road, just  below  Macon.  I  have  about  155,000  trees  in  the  three 
places.  Under  favorable  conditions  I  expect  to  ship  75  or  100  cars  of 
fruit  this  ^^ear.  1  have  about  1 00,000  young  trees  just  coming  in  bear- 
ing; but  from  this  season  on,  with  favorable  conditions,  I  ought  to 
ship  from  150  to  200  cars  a  year.  On  two  of  my  places  I  have  good 
side  tracks  where  I  can  have  the  cars  run  in,  and  in  that  way  load  with- 
out injuring  the  fruit  or  any  trouble,  and  at  the  third  place  I  expect 
to  have  one  put  in  later.  1  understand  that  the  Central  of  Georgia 
has  been  making  a  contract  with  the  Armour  people  since  1898.  Before 
that,  1  understand,  it  was  open  to  all  lines.  That  was  before  1  went 
in  the  business.  I  found,  though,  that  it  was  not  at  all  satisfactory^ 
with  the  grower.  I  came  into  tne  business  seven  or  eight  y cat's  ago, 
and  I  have  been  dealing  with  Armour  through  the  Central  of  Georgia 
ever  since  then.  Before  the}'  made  a  contract  with  the  Central  of 
Georgia  I  had  a  special  agreement  with  them,  and  they  were  short  one 
day  one  or  two  cars  and  they  sent  down  their  agent,  a  very  efficient 
man,  very  promptly,  and  they  settled  the  claim  without  any  trouble. 
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Since  then  I  have  just  got  the  bills  of  lading  from  the  Central  of 
Georgia. 

Mr.  Adahson.  Since  that  time  you  have  not  dealt  with  that  corn- 
pan  v? 

Mr.  WiLLiNOHAM.  No,  sir;  I  have  dealt  with  the  Central  of  Georgia. 
They  have  had  a  contract  ever  since  then  and  I  have  been  dealing 
directly  with  them. 

One  of  the  gresit  advantages  in  having  this  company  is  that  they  are 
able  to  furnish  what  cars  we  need.  They  are  strong.  They  have 
icing  stations  at  Fort  Valley  and  Marshalfville,  both  in  a  short  dis- 
tance of  my  orchard.  Of  course  they  have  to  go  to  the  expense  of 
having  these  houses  filled  with  ice.  At  the  last  minute  if  they  find 
that  there  is  no  fruit  crop  they,  as  well  as  the  grower,  suffer  very 
much.  But  we  must  deal  with  somebodv  who  is  able  to  go  ahead  and 
take  these  risks  and  park  these  cars.  If  we  do  not,  we  can  not  wait 
until  the  last  minute,  because  it  is  too  late.  I  understand  that  from 
some  of  the  other  growers  when  the  other  lines  were  giving  the  serv- 
ice it  was  very  unsatisfactory;  that  the  cars  were  *\bum"  and  that 
there  was  a  good  deal  of  loss  and  dissatisfaction. 

I  have  never  had  a  dollar's  interest  in  any  car  line.  I  did  have  once, 
but  I  lost  every  cent  and  have  never  had  any  more  stock  in  any  of 
those  companies.    I  api  simplv  speaking  as  a  peach  grower. 

Prior  to  1898  our  rate  was  $90  a  car,  oul  from  that  time  until  about 
two  years  ago  it  was  $80  a  car,  and  since  then,  for  one  or  two  seasons, 
it  has  been  iiS8.75, 

Mr.  Adamson.  You  are  a  peach  grower,  and  neither  a  car  owner 
nor  a  broker? 

Mr.  WiLXiNQHAM.  I  am  a  manufacturer  and  a  fruit  grower. 

Mr.  Adamson.  So  far  as  your  connection  with  the  peach  interest  is 
concerned  it  is  producing  peaches,  is  it  noti 

Mr.  WiLLiNGHAM.  Ycs,  sir;  that  is  all. 

Mr.  Adamson.  It  appears  from  the  statement  of  you  gentlemen  here 
that  the  Georgia  fruit  growers  are  not  I'aising  any  rumpus  about  doing 
anvthing  to  the  fruit  car  lines? 

Mr.  WiLLiNGHAM.  Personally  it  does  not  make  any  difference  to  me 
who  hauls  the  fruit,  but  I  think  with  the  light  before  me  that  we  had 
better  let  well  enough  alone  until  you  can  legislate  to  give  us  some- 
thing better. 

Mr.  Adamson.  You  think  that  the  Georgia  peach  growers,  so  far  as 
you  have  observed,  are  well  satisfied? 

Mr.  Wilunoham.  Yes,  sir;  I  think  so.     I  know  I  am. 

Mr.  Ryan.  Except  that  top  tier  regulation  i 

Mr.  WiLLiNGHAM.  I  was  going  to  remark  in  a  minute  on  the  top 
tier  Question;  we  have  put  in  22,500, 1  think,  as  a  minimum.  The  top 
tier  Qoes  not  carry  so  well  as  a  rule.     We  have  that  grievance. 

Mr.  Adamson.  The  top  part  of  it  is  not  so  well  preserved? 

Mr.  WiLLiNGHAM.  No,  sir.  But  the  main  grievance  to  my  mind  is 
a  Question  that  has  not  been  brought  up  yet. 

Mr.  Adamson.  What  is  that? 

Mr.  WiLLiNGHAM.  The  delays  that  are  occasioned  all  along  the  line 
by  the  Pennsylvania  Railroad  and  other  lines  that  take  our  fruit,  and 
the  absolute  impossibility  of  recovering  one  cent  from  those  roads. 
If  you  want  to  do  something,  reach  that.  1  have  had  a  suit  against 
the  Pennsylvania  Railroad  Company  for  some  years,  and  I  have  been 
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on  their  docks  there  in  New  York  and  in  their  private  offices,  and  I 
can  not  get  a  penny  from  thom. 

Mr.  Adamson.  Then  you  think  the  only  legislation  that  is  needed  in 
reference  to  private-car  lines  is  to  require  all  railroads  to  exx>edite 
these  cars  wherever  they  take  them? 

Mr.  WiLUNOHAM.  I  do  not  know  that  I  quite  catch  your  point. 

Mr.  Adamson.  You  think  the  main  need  in  regard  to  these  cars  Ls 
to  force  all  railroads  to  take  them  and  shove  them  on? 

Mr.  WiLLiNGHAM.  I  think  the  main  thing  is  to  make  them  all  do  as 
well  as  the  Armour  company  is  doin^. 

Mr.  Ryan.  Is  the  service  of  the  initial  road  in  Georgia  satisfactory  i 

Mr.  WiLLiNGHAM.  I  think  so;  the  service  of  the  Central  of  Georgia. 
I  think,  is  satisfactory.  It  is  after  it  gets  to  Alexandria,  or  somewhere 
in  this  countrjjr,  that  it  is  unsatisfactor}'.  I  know  1  keep  my  repre- 
sentative in  New  York  the  entire  fruit  season,  about  six  weeks,  so  I  can 
keep  in  touch  with  the  market  every  morning.    In  that  way  I  am  kept 

g>Kted,  and  I  know  absolutely  the  condition  of  every  car  that  goes  in. 
very  year  I  have  a  man  who  is  there  on  the  docK  every  night  at  1 
o'clock,  when  the  bell  is  tapped,  and  watches  thin^.  In  that  way  it 
enables  me  to  know  the  condition  in  which  that  fruit  is  received;  and 
he  also  knows  how  the  bunkers  are  in  those  cars.  Now,  if  there  is 
any  kick,  if  there  is  any  trouble,  1  would  certainly  know  something 
about  it  through  my  representative.  He  I'epresents  me  solely,  and  I 
keep  up  with  it  in  tliat  wa}'. 

I  would  like  to  mention  here  that  we  have  to  pay  a  good  deal  more 
freight  from  our  section  than  they  have  to  pay  from  the  West  to  New 
York.  We  all  know  that  as  producers.  It  is  a  fact.  We  have  not 
been  able  to  get  the  rate  as  low.  Why  that  is,  I  can  not  tell.  The 
fact  is  that  if  we  do  not  get  lower  rates  with  the  increaijjed  carriage 
coming  on  I  do  not  see  how  we  can  produce  the  stuff  and  sell  it. 

Mr.  Ryan.  That  is,  you  refer  to  tne  competition  with  Michigan  for 
the  New  York  market  i 

Mr.  WiLLiNGHAM.  No,  sir;  I  mean  the  rates  they  get  from  the 
West  to  the  East  are  lower  than  we  get  from  the  South  to  the  Elast. 

Mr.  Stevens.  You  mean  the  railroad  freight  rates? 

Mr.  WiLLINGHAM.    YcS. 

Mr.  Stevens.  Or  the  refrigerating  rate? 

(No  answer.) 

Mr.  Adamson.  Is  not  that  due  to  there  being  a  large  number  of 
competing  lines? 

Mr.  WiLLINGHAM.  I  do  not  know  why  it  is,  but  it  is  a  fact.  It 
works  a  great  hardship  on  us,  1  know. 

Mr.  Adamson.  And  our  peaches  are  so  fine  that  they  have  to  put  a 
handicap  on  them,  3'ou  know. 

Mr.  WiLLINGHAM.  That  is  the  only  way  we  can  do — by  giving  them 
better  quality. 

If  there  are  any  other  questions  1  would  bo  glad  to  answer  them. 

There  is  one  point  that  nas  been  brought  out,  and  that  is  in  regard 
to  the  freight  being  taken  out,  the  commissions,  etc.  I  will  state  this: 
That  the  commissions  and  freights  are  always  taken  out  at  the  other 
end  and  deducted  from  account  of  sales. 

Mr.  Stevens.  When  you  have  any  complaint  for  damages  you  go 
to  the  railroads,  do  you  i 

Mr.  WiLLINGHAM.  1  do  not;  yes,  sir.     The  first  year,  as  I  remarked, 
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I  had  a  contract  with  the  Armour  people  and  they  promptly  paid  the 
damage  done  to  one  or  two  cars.  Since  then  the  Central  of  Georgia 
has  made  the  contract  with  the  Armour  Company. 

Mr.  Stevens.  And  you  deal  entirel}^  with  the  Central  of  Georgia 
Railroad? 

Mr.  WiLLiNGHAM.  I  take  their  receipts,  and  that  is  all. 

Mr.  Ryan.  And  you  have  no  complaint  to  make  about  the  refrigera- 
tion or  the  refrigerating  car  system  j 

Mr.  WiLLiNOHAM.  None  whatever.  It  suits  me  well  at  present, 
except  in  the  respects  I  have  mentioned. 

Mr.  Ryan.  Except  the  minimum  rate? 

Mr.  Willingham.  The  two  points  I  have  made,  and  the  higher  rates 
yve  have  to  pay  as  compared  with  western  rates.  I  think  it  would  be 
hazardous  now  to  undertake  any  legislation.  Armour  is  nothing  to 
me  any  more  than  anv  other  car  lines,  but  suppose  you  would  legis- 
late against  them  and  Armour  would  decide:  ''  Well,  we  do  not  care 
to  compete  for  this  business  this  year."  As  Mr.  Gober  said,  we  will 
probably  ship  from  6,000  to  8,000  cars  this  year,  and  if  Armour  should 
say  that  they  did  not  care  to  compete  for  the  business,  if  they  thought 
they  had  not  been  treated  just  right  and  would  not  go  in  to  get  the 
business,  pray  tell  me  where  we  will  get  the  cars.  How  would  we  be 
able  to  move  the  crop?  It  would  cost  us  thousands  of  dollars  apiece 
as  growers  to  get  that  crop  to  market. 

Mr.  Stevens.  1  suppose  it  is  understood  that  all  these  gentlemen 
appear  at  the  request  of  the  Armour  people,  to  testify  as  to  these 
facts. 

Mr.  Adamson.  Is  that  true — did  you  appear  at  the  request  of  the 
Armour  people  ? 

Mr.  A\iLLiNOHAM.  They  asked  me  to  come,  sir,  as  a  fruit  grower. 

Mr.  Adamson.  I  ask  you  whether  you  came  at  the  request  of  the 
Armour  people  ? 

Mr.  Willingham.  Mr.  Fleming,  when  he  was  in  Macon  some  weeks 
ago,  asked  me  to  come. 

Mr.  Adamson.  He  is  one  of  the  Armour  people? 

Mr.  Willingham.  Yes. 

Mr.  Adamson.  You  see  we  have  no  dearth  of  people  here  represent- 
ing car  companies  or  the  brokers.  They  have  been  here,  and  I  tele- 
graphed to  Georgia  to  get  some  of  the  horny-handed  sons  of  toil  to 
come  here.  1  telegraphed  to  Fort  Valley  to  get  some  of  you  peach 
growers  to  come,  and  if  possible  1  said  1  would  rather  that  Armour 
&  Co.  would  not  pick  them. 

Mr.  Willingham.  1  have  no  interest  directly  or  indirectly  in  the 
Armour  Company  and  1  did  my  best  to  get  out  of  coming  here,  and  1 
asked  Mr.  Flemming  to  get  Mr.  S.  H.  Rumph  or  Mr.  \\  ithoft  or  Mr. 
Wright 

Mr.  Ryan.  Do  you  think  you  gentlemen  fairly  express  the  feeling 
among  the  peach  growers  of  Georgia  generally  ? 

Mr.  Willingham.  I  made  some  inquiry  in  order  to  answer  that 
question  in  case  it  should  be  asked  me,  and  I  am  satisfied  from  the  way 
fliey  spoke  to  me  that  they  are  satisfied  with  the  service  the  Armours 
have  given  us. 

Mr.  Stevens.  Whose  sentiments  would  be  represented  in  that  way? 

Mr.  Willingham.  The  different  growers,  sir.  We  have  {)robably 
four  or  five  large  growers  right  there  in  Macon  that  have  interestij 
outside,  like  I  have. 
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Mr.  Stevens.  How  many  small  growers? 

Mr.  WiLLiNGHAM.  In  Macon  ? 

Mr.  Stevens.  In  and  about  Macon. 

Mr.  WiLLiNGHAM.  I  don't  suppose  there  are  o^er  half  a  dozen 
growers  around  Macon,  but  most  of  them  are  quite  large  owners. 

Mr.  Stevens.  Is  there  any  difference  in  the  treatment  of  large  and 
small  growers? 

Mr.  WiLLiNOHAM.  I  don't  think  so. 

Mr.  Stevens.  All  get  the  same  treatment? 

Mr.  WiLLINGHAM.    1 CS. 

Mr.  Stevens.  The  same  rate? 

Mr.  WiLLINGHAM.  Ycs;  I  think  so. 

Mr.  Stevens.  The  same  character  of  service? 

Mr.  WiLLINGHAM.  I  think  so. 

Thereupon,  at  12.40  o'clock,  the  subcommittee  adjourned. 


Washington,  D.  C,  FArmry  13^  1906. 

The  subcommittee  met  at  10.30  o'clock  a.  m.,  Hon.  Fred.  C.  Stevens 
in  the  chair. 

STATEMENT  OF  MB.  OEOEGE  B.  E0BBIH8,  PBE8IDEHT  OF  THE 
ARMOUE  CAE  LIHES,  AlTD  DIEECTOB  FOE  AEMOVE  ft  CO.— 
Continued. 

Mr.  Bobbins.  Shall  I  proceed,  Mr.  Chairman  ? 

Mr.  Stevens.  There  are  some  questions  which  we  desire  to  ask,  but 
you  better  finish  your  statement,  whatever  you  may  desire  to  say, 
first,  and  then  we  will  proceed  to  ask  you  questions. 

Mr.  RoBBiNS.  1  will  resume  my  statement  where  1  left  oflf  the  other 
day  and  take  up  some  statements  made  before  this  committee  by  Mr. 
Ferguson,  who  I  believe  is  the  organizer  of  numerous  associations. 
I  will  ignore  most  of  them — of  what  might  have  happened  under  cer- 
tain remote  contingencies  and  his  guess  at  earnings — feeling  that  such 
statements  have  no  effect  upon  this  committee,  but  I  will  endeavor  to 
answer  in  detail  one  of  each  kind  of  his  definite  stato^ients  to  illustrate 
man}"^  of  a  similar  nature  made  by  him. 

He  states  that  the  shippers  make  their  claims  on  account  of  refrig- 
eration to  the  railways,  and  that  Mr.  Patriarch  testified  that  they 
amount  to  practically  nothing.  Later  in  the  statement  Mr.  Stevens 
asked  Mr.  Ferguson  the  question,  ^'Do  not  the  private  car  companies 
now  hold  themselves  responsible  to  make  a  sort  of  insurance  against 
loss  or  damage  on  account  of  lack  of  refrigeration  or  insufficient  serv- 
ice?" Mr.  Ferguson  answered:  '*No,  they  do  not;  and  1  do  not  think 
there  is  any  law  that  would  hold  the  car  company  responsible  for  lack 
of  sufficient  num)>er  of  cars  or  proper  service." 

The  fact  is  that  shippers  in  nearly  all  cases  make  such  claims  against 
us  and  we  settle  therefor  direct  with  them  on  their  merits  and  with- 
out the  knowledge  of  the  railways,  and  it  is  nothing  to  the  point  that 
Mr.  Patriarch  does  not  know  of  such  claims,  of  which  a  number  have 
been  settled  in  connection  with  the  Michigan  business.  To  further 
emphasize  this  point  I  desire  to  say  that  we  settled  claims  in  California 
one  season  to  the  extent  of  over  $6,(H)0  because  of  temporary  shortage 
of  cars  under  our  contmct,  and  a  like  amount  was  paid  to  Georgia 
shippers  one  season  for  similar  reasons. 
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The  fact  is,  therefore,  that  we  obligate  ourselves  to  actually  furnish 
all  the  cars  required  under  exclusive  contracts  and  hold  ourselves 
i-esponsible  for  damage  in  case  of  failure  to  do  so,  and  we  also  pay 
damage  for  faulty  equipment  or  faulty  refrigeration. 

The  exclusive  contracts  also,  as  a  rule,  specifically  provide  that  the 
ear  line  indemnify  the  railroad  against  losses  arising  from  claims 
owing  to  shortage  of  cars,  condition  of  cars,  to  bad  refrigeration,  or 
failure  to  furnish  sufficient  ice,  or  proper  icing,  or  refrigeration  in 
transit,  and  therefore  the  shipper  has  double  protection^  the  obligation 
of  the  car  line,  and  the  right  to  fall  back  on  the  railroad  itself  on 
account  of  the  car  line,  if  there  is  any  greater  legal  hold  on  the  rail- 
road than  on  the  car  line  itself. 

In  support  of  this  I  quote  from  paragraph  7  of  the  Pere  Marquette 
contract  referred  to  by  Mr.  Ferguson: 

The  car  line  agrees  to  assume  all  liability  for,  and  promptly  adjust  and  pay  and 
indemnify  and  save  the  Pere  Marauette  harmless  from  claims  arising  from  any  fail- 
ure on  its  part  to  properly  ice  ana  keep  iced  said  refrigerator  cars  furnished  and 
supplied  by  it  as  aforesaid  to  the  Pere  Marquette. 

He  stated  further  that  the  icing  is  done  by  the  railroad  companies 
and  that  shipments  are  under  the  entire  care  and  supervision  of  the 
common  old-fashioned  railroad  campany;  that  the  car  line  company 
simply  instructed  the  railway  station  agents  to  note  on  billing  ''Reice 
when  necessary;"  or  to  instruct  to  reice  at  certain  points,  and  they 
obey  instructions.  The  fact  is  we  furnish  the  ice  from  our  own  sup- 
ply in  nearly  all  cases.  At  manv  important  points  the  railroad  does 
not  furnish  us  ice,  but  we  furnish  all  our  own  supply,  and  sell  the  ice 
to  the  railroad,  besides,  for  their  use.  We  supply  every  pound  of  ice 
used  in  California,  Georgia,  the  Carolinas,  and  Florida,  and  many 
other  of  the  largest  shipping  districts;  and  from  Georgia,  Florida,  and 
the  Carolinas  to  New  York,  Boston,  and  so  forth;  for  example,  we 
supply,  besides  the  initial  ice,  every  pound  of  ice  used  en  route  from 
our  own  stations,  with  our  own  labor,  superintended  by  our  own 
salaried  men. 

We  have  an  18,000-ton  icehouse  at  Toledo  on  the  Lake  Shore,  and 
an  equally  large  one  at  Columbus  on  the  Pennsylvania  Line.  We  have 
icing  stations  of  our  own  at  Buffalo,  Albany,  Altoona,  East  St.  Louis, 
and  probably  60  other  points.  We  do  sometimes  buy  ice  from  the 
roads  at  certain  points  where  a  small  quantity  is  needed,  and  when 
it  is  obtainable  from  them  cheaper  than  we  could  supply  it  ourselves. 

Great  stress  is  laid  on  a  clause  in  our  Pere  Marquette  contract  for 
such  ice  as  they  can  spare  at  certain  points  at  S2  per  ton.  This  is  at  a 
few  points  where  the  ice  is  cut,  and  where  they  can  spare  it  from  their 
storage,  but  it  comprises  only  a  small  fraction  of  that  supplied  by  us 
for  their  business,  the  balance  coming  from  various  points  wherever 
obtainable  to  the  best  advantage. 

In  regard  to  his  claim  of  our  service  not  widening  the  market  for 
Michigan  peaches,  or  a  better  service  l>eing  ^iven  than  formerly,  I 
have  onl}^  to  refer  to  the  evidence  read  by  me  m  connection  with  Mr. 
Mead's  statement  of  five  of  the  principal  Michigan  shippers,  one  of 
which  being  verv  brief,  I  will  reaa  it  again  to  refresh  your  memory 
on  this  point.     This  is  from  the  testimony  of  Mr.  McCarthy: 

I  have  been  in  business  there  about  forty  years  and  have  been  a  peach  shipper,  and 
of  course  we  have  had  lots  of  trouble  shipping  peaches  and  getting  them  shipped  to 
a  distance.    We  had  to  ship  them  locally  a  great  deal  and  met  with  loss.    Since  the 
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Armour  car  service  went  in  we  have  had  good  success  with  our  peaches.  In  1902  I 
shipped  45  cars  and  made  money  on  all  of  them.  I  shipped  7  by  the  Grand  Trunk. 
I  got  the  cars  free  and  paid  for  the  icing.     I  lost  on  all  of  them. 

Commissioner  Prouty.  Did  you  pay  the  full  charge? 

Mr.  McCarthy.  Yes,  sir;  from  $35  to  $50.     It  paid  me  to  do  it. 

Mr.  Ferguson  figures  out  in  detail  why  it  would  pay  the  roads  to 
own  their  own  ref ngerators.  I  have  found  that  the  railway  men  fig- 
ure out  their  own  interests  with  a  sharp  pencil,  and  consider  that  it  is 
for  them  to  determine  whether  it  is  for  their  best  interests  to  buv  cars 
or  rent  them. 

He  makes  numerous  references  to  the  freight  rates  on  fruit,  beef, 
and  so  forth,  which  have  no  bearing  on  car-line  matters. 

Mr.  Patriarch,  of  the  Pere  Marquette,  according  to  Mr.  Ferguson, 
testifies  that  his  company  could  not  safely  undertake  to  handle  the 
fruit  business  originatmg  from  their  lines  with  less  than  2,500  to  3,000 
refrigerators.  The  total  average  crop  is  from  6,000  to  8,000  cars,  and 
the  part  to  be  refrigerated  is  an  unknown  quantity,  dependent  up)n 
the  weather  conditions,  volume  of  crop  in  the  East,  and  so  forth,  Mr. 
Ferguson  figures  out  on  paper  that  500  cars  would  answer.  I  leave  it 
for  the  committee  to  decide  whether  the  Michigan  growers  should  lie 
dependent  upon  the  knowledge  of  the  Michigan  railway  officials  or 
the  figures  or  the  Duluth  commission  man. 

He  states  that  the  various  railways  like  the  Chicago,  St.  Paul,  Min- 
neapolis and  Omaha,  Wisconsin  Central,  and  others  preferred  to  fur- 
nish cars  for  the  Michigan  business.  1  beg  to  repeat  briefly  the  testi- 
mony of  Mr.  Rowley,  the  general  freight  agent,  Michigan  Central 
Railroad,  on  the  subject: 

Mr.  Decker.  You  used  lar^ly  the  M.  D.  T.  cars  on  your  line  prior  to  the  Armour 
Car  Line  contract  for  this  fruit,  did  you  not? 

Mr.  Rowley.  No,  pir;  only  to  a  small  degree. 

Mr.  Decker.  What  cars  did  you  use? 

Mr.  Rowley.  Such  cars  as  we  could  get  from  connecting  lines. 

Mr.  Decker.  Was  your  greatest  trouble  in  securing  cars  for  the  fruit  business  as  to 
those  going  to  eastern  points,  like  Boston  and  New  York? 

Mr.  Rowley.  No,  sir;  the  difficulty  did  not  seem  to  l)e  confined  to  any  one  direc 
tian.    There  was  trouble  at  all  times,  in  all  directions. 

Commissioner  Prouty.  Your  judgment  is  that  without  a  contract  with  the  Armour 
company,  as  you  are  situated  to-day,  you  would  have  difficulty  in  supplying  the 
Michigan  shippers? 

Mr.  Rowley.  We  consider  it  would  be  impossible. 

Even  if  these  roads  were  willing  to  supply  some  cars  none  of  them 
were  willing  to  agree  to  furnish  all  the  cars  required,  even  for  business 
by  their  own  line,  and  they  would  not  consent  to  the  cars  being  routed 
over  other  roads.  The  cars  they  proposed  to  furnish  were  admittedly 
not  suitiiWc  for  the  peach  business,  and  the  roads  would  not  guarantee 
their  refrigerating  qualities.  If  each  connecting  road  tried  to  furnish 
its  own  cars,  endless  confusion  would  result  in  trying  to  get  to  each 
shipper  at  each  of  the  scores  of  stations  the  kind  of  car  wanted  for  a 
certain  destination  over  a  certain  road.  The  fruit  is  frequently  loaded 
before  its  destination  or  route  is  decided,  and  our  cars  are  free  to  go 
to  any  destination  l)v  an}'^  route,  thus  saving  the  railways  and  shippers 
great  trouble  in  getting  certain  kind  of  cars  for  certain  business  and 

Sroviding  a  great  convenience  and  advantage  by  permitting  change  in 
estination  and  route  after  loading. 

Mr.  Ferguson  states  as  follows:  ''  Now  as  to  whether  or  not  the  car- 
riers would  furnish  refrigerator  cars.     Many  of  them  are  doing  so. 
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notably  the  Chicago,  Milwaukee  and  St.  Paul,  the  Chicago  and  North- 
Tvestern,"  and  others.  I  desire  to  state  that  these  roads  are  not  exam- 
ples at  all  of  the  conditions  on  the  roads  with  whom  we  do  business  and 
make  exclusive  contracts.  These  roads  do  not  originate  fruit  or  berry 
business  in  any  quantities  or  any  other  kind  of  business  which  we  seek 
to  handle,  ana  we  have  never  sought  a  contract  with  them.  These 
i-uilways  supply  refrigerators  for  certain  year  around  business,  such 
ji-s  dairy  traffic,  and  they  have  no  jmrticular  need  of  any  large  number 
of  special  fruit  refrigerators  for  a  short  period. 

Mr.  Ferguson  states  that  if  it  be  economical  to  the  carriers  (to  rent 
cars),  the  public  certainly  derives  no  benefit,  because  instantly  upon 
the  execution  of  these  exclusive  contracts  refrigeration  charges  are 
increased  from  300  to  500  per  cent.  The  facts  are  that  under  these 
exclusive  contracts  our  refrigeration  charges  have  never  been  advanced, 
but  have  frequently  been  reduced,  and  our  agreements  with  the  roads 
do  not  permit  any  advance  in  our  charges.  lie  seeks  to  cx)nvey  the 
impression  that  the  advance  on  the  Michigan  refrigerator  charge  was 
chargeable  to  us  when  an  exclusive  contract  was  made.  This  point  is 
£:iomewhat  emphasized  as  showing  that  we  advance  our  rates,  and  it 
being  the  only  case  of  the  kind  quoted,  I  take  the  liberty  of  repeating 
my  answer  to  a  similar  impression  created  by  Mr.  Mead. 

In  1900  we  handled  Micnigan  peaches  to  some  extent,  and  our  rates 
to  Duluth  were,  I  believe,  ^15.  Under  the  i*ailroad  rule  or  classifica- 
tion previously  in  eifect  the  railways  paid  us  for  or  absorbed  the  cost 
of  the  ice  used  for  refrigeration,  and  our  rates  were  based  on  this  con- 
dition. In  1903  the  railways  changed  this  rule  and  discontinued 
absorbing  the  cost  of  the  ice.  We  had  nothing  whatever  to  do  with 
this  change  in  rule,  and  our  profits  were  not  increased  by  the  increased 
charge  for  refrigeration  over  the  previous  abnormally  low  one.  The 
matter  of  change  in  this  rule  is  one  of  classification  or  freight  rates, 
and  entirely  between  the  roads  and  the  shippers,  and  the  same  is  not 
chargeable  to  the  car  lines  in  any  way.  The  following  is  an  extract  of 
the  testimony  of  Mr.  Patriarch,  traffic  manager,  Pere  Marquette  rail- 
road, to  the  Interstate  Commerce  meeting  neld  in  Chicago  in  June, 
11>()4,  covering  this  matter: 

Mr.  Urion.  Daring  1901  the  Armour  Car  Line  was  not  on  your  line  of  road,  was  it? 

Mr.  Patriarch.  We  had  miscellaneous  refrigerators  that  year. 

Mr.  Urion.  During  that  year  you  made  no  charge  for  ice,  is  that  correct? 

Mr.  Patriarch.  That  is  correct. 

Mr.  Urion.  You  commenced  making  a  charge  for  ice,  did  you,  prior  to  the  mak- 
ing of  the  contract  in  question  with  the  Armour  Car  Line? 

Mr.  Patriarch.  We  started  in  1902  making  a  charge  for  ice  regardless  of  the  con- 
tract with  the  Armour  Company. 

Mr.  Urion.  Then  the  making  of  the  cantract  with  the  Armour  Line  had  nothing 
to  do  with  your  furnishing  ice  free? 

Mr.  Patriarch.  No,  sir;  it  had  not. 

Mr.  Urion.  There  was  doubtless  some  reason  for  your  discontinuing  to  furnish  ice 
free,  was  there  not? 

Mr.  Patriarch.  There  was  a  good  reason. 

Mr.  Urion.  What  was  the  reason? 

Mr.  Patriarch.  The  cost  and  labor  of  icing  made  such  inroads  into  the  revenue 
that  the  railroad  companies  obtained,  they  were  forced  to  go  out  of  bearing  that 
burden. 

I  would  like  to  say,  Mr.  Chairman,  in  that  connection,  that  that 
rule,  at  one  time  in  force  in  Michigan,  in  the  only  case  that  I  know  of 
where  the  ice  was  ever  furnished  tree  by  the  initial  road  at  any  time. 
It  is  a  practice  that  stands  alone,  and  of  course  is  referred  to  in  one 
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way  and  another,  and  back  and  forth,  an  being  a  thing  that  we  had 
something  to  do  with.  But  we  absolutely  had  nothing  to  do  with  that 
in  any  form  whatever. 

Mr.  Ferguson  states  that  the  private  car  line  practices  for  a  lontr 
time  were  confined  to  the  California  roads,  and  it  is  probably  true  that 
the  California  roads  and  shippers  have  had  the  longest  and  most  expe- 
rience in  this  subject.  I  therefore  quote  from  the  report  of  the  Sac- 
ramento Chamber  of  Commerce  on  this  subject,  made  in  1903,  after  a 
lengthy  and  thorough  investigation  of  the  subject. 

The  history  of  the  transportation  of  deciduous  fruits  to  eastern  markets  records  in 
its  earlier  days  repeated  failures,  and  at  the  inception  the  cost  was  so  great  &?  U* 
make  the  general  use  of  refrigerator  cars  practically  prohibitive.  These  rates  were 
gradually  reduced  until,  in  1893,  the  tariff  of  $175  was  established  as  the  rate  fnDm 
Sacramento  to  New  York  on  24,000  pounds,  the  rates  to  other  places  bein^  in  prciixT- 
tion.  At  this  time  there  were  five  refrigerator  car  lines  operating  in  California,  aii<i 
all  testimony  available  shows  that  no  year  passed  but  that  there  was  a  shortage  of 
cars  at  some  time  during  the  season,  occasioning  thereby  considerable  loes  to  th€ 
grower.  In  the  incessant  commercial  warfare  carried  on  between  these  five  refrig- 
erator companies  in  their  efforts  to  secure  business  laige  rebates  on  the  refriserati^m 
charges  were  made  to  the  larger  growers  and  shippers  as  an  inducement  for  sacb 
grower  or  shipper  to  use  some  particular  refri^rator  car  line.  This  was  poeitivelv 
objectionable,  being  a  gross  discrimination  against  the  smaller  grower,  ana  having  a 
demoralizinfT  infiuence  in  the  fruit-shipping  business. 

The  division  of  this  fruit-shipping  business  between  these  five  companies  did  not 
justify  any  one  of  them  in  erecting  the  extenpive  plants  and  putting  into  operation 
such  a  complete  system  for  the  refrigeration  and  care  of  green  deciduous  fruit  whik 
in  transit  as  is  necessary  and  as  is  now  in  operation  throughout  the  United  Statt^. 
Such  conditions  prevailed  until  1900,  when  a  contract  was  entered  into  between  thr 
Southern  Pacific  Ck)mpany  and  the  Armour  Car  Line  Company  giving  the  car  lin^ 
the  exclusive  privilege  of  operating  in  California,  in  return  for  which  the  car  line 
obligated  itself,  at  all  times,  to  provide  sufficient  number  of  refrigerator  and  ventila- 
tor cars  to  all  shippers  on  equal  terms.  The  rate  was  reduced  by  the  Armour  car  line 
from  $175  to  $100  from  Sacramento  to  New  York  on  26,000  pounds,  and  the  ratee  h- 
other  places  proportionately  decreased. 

Thus  it  will  be  seen  that  the  grower  and  shipper  of  California  tried  for  many  yeai^ 
to  secure  refrigerator  cars  for  the  transportation  of  their  products  to  the  East,  bavins: 
several  sources  of  supply  to  draw  from,  and  frequently  found  the  same  inadequate 
to  meet  their  wants  when  needed.  Moreover,  the  service  was  often  not  to  be  relieii 
upon  owing  to  the  fact  that  no  one  of  the  companies  at  that  time  had  the  neceasar}* 
equipment  to  insure  the  best  service,  but  since  only  one  car  line  has  been  operating 
in  California  there  has  never  been  a  time  when  there  was  not  an  adequate  supply  of 
refrigerator  cars  at  the  disposal  of  the  grower  and  shipper  of  deciduous  fruits,  so  thst 
it  would  seem  to  be  unwise  for  the  fruit  interests  of  California  to  desire  a  return  to 
the  old  system.  The  only  other  means  by  which  the  fresh  deciduous  fruit  of  Cali- 
fornia could  be  marketed  would  be  for  the  carrier — the  Southern  Pacific  Company— 
to  construct  its  own  refrigerator  cars,  and  a  moment's  reflection  will  show  the 
impracticability  of  this  scheme,  for  it  would  require  an  investment  of  upwanl  of 
$5,000,000  on  the  part  of  the  railroad  company  to  furnish  the  necessary  equipment 
to  move  the  vast  amount  of  California  fruit,  and  for  a  good  part  of  the  year  a  con- 
siderable portion  of  the  cars  would  lie  idle  on  side  tracks,  because  of  the  dieparitv 
between  the  volume  of  deciduous  fruit  shipments  during  the  summer  months  and 
that  of  the  citrous  fruits  during  the  winter  months,  as  well  aa  lack  of  freight  during 
the  intervening  months  between  the  two  seasons,  when  the  movement  of  fruit  i.» 
exceedingly  limited  in  quantity. 

The  construction  of  such  a  refri^rator  equipment  would  require  several  years  to 
complete,  and  when  completed  it  is  questionable  whether  such  an  equipment  would 
compare  favorably  with  the  cars  now  handling  this  business,  inasmuch  as  the  cars 
now  owned  and  used  by  the  Armour  Car  Line  Company  are  the  result  of  many  years' 
experience  in  the  refrigerator  bui<ines8  and  are  covered  by  many  patents,  and  the  use 
of  such  other  cars  would  not  give  the  grower  and  shipper  the  full  assurance  tba: 
these  cars  had  not,  between  seasons,  Ijeen  put  to  uses  which  would  be  very  detri- 
mental to  the  car  again  being  used  for  fruit  shipping.  Such  an  investment  would  not 
recommend  itself  to  a  business  man,  and  the  maintenance  of  such  an  equipment 
would  impose  an  additional  tax  on  the  fruit  industry  not  warranted  by  tk^ 
drcmnstances. 
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The  equipment  necessaiy  to  handle  this  vast  badness,  amounting  approximately 
to  30,000  cars  of  fresh  fruit,  seemingly  can  best  be  obtained  from  a  single  car-line 
company,  which  has  the  ability  to  find  use  for  such  equipment  every  month  in  the 
year  somewhere  in  the  United  States,  Canada,  or  Mexico,  thereby  lessening  the  cost 
to  the  California  grower,  by  reason  of  the  fact  that  the  earning  capacity  of  the  car  is 
not  diminished  when  California  fruit  loads  are  not  available,  and  which  insures  better 
csiTSy  used  for  fruit-shipping  purposes  only,  better  refrigeration,  and  more  constant 
care  than  can  be  had  where  numerous  car  lines  are  operating  in  the  same  terrritory. 
So  far  afl  this  committee  can  ascertain,  no  method  obtains  at  present  whereby  safe 
and  effective  refrigeration  in  a  large  way,  as  required  by  California,  can  be  had, 
except  through  some  large  system  having  its  ramifications  throughout  the  United 
States  and  Canada,  and  the  Southern  Pacific  Company  seemingly  acted  in  the  interest 
of  the  fruit  grower  as  well  as  their  own  in  making  this  contract  with  the  Armour 
car  line. 

A  slight  digression  at  this  point  as  to  what  refrigeration  is,  means,  and  how  it  is 
accomplished  would  not  seem  amiss.  The  car,  before  it  is  loaded  after  its  long,  hot, 
and  dry  trip  westward,  is  cooled  before  being  reloaded  by  having  its  ice  tanks  filled 
with  ice.  This  ice  rapidly  melts,  and  must  oe  taken  into  consideration  as  a  part  of 
the  cost  of  the  service.  After  the  car  is  loaded  the  tanks  are  again  filled.  Contrary 
to  the  commonly  conceived  idea,  this  is  not  sufficient  to  keep  the  fruit  in  good  con- 
dition until  its  long  journey  of  often  3,000  miles  or  more,  and  lasting  from  twelve  to 
twenty  days,  is  enaed,  but  has  to  be  replenished  from  time  to  time  as  is  needed, 
accoroing  to  the  state  of  the  weather,  nature  of  the  fruit,  and  the  time  consumed. 
This  ne^cessitates  the  erection  of  ice  houses  and  loading  plants  and  the  storing  of  vast 
quantities  of  ice  all  over  the  United  States.  The  erection  of  these  large  icing  plants 
and  the  conservation  of  the  vast  quantities  of  ice  needed  for  this  work  by  several 
com])anie8  would  mean  a  duplication  of  plants  and  an  expenditure  that  good  busi- 
ness judgment  would  not  dictate,  owing  to  the  problematic  nature  of  the  business  to 
be  done  and  the  ice  to  he  consumed,  whereas  with  one  company  it  becomes  a  more 
simple  matter  to  estimate  the  necessarv  number  of  tons  of  ice  and  the  cost  of  such 
work,  knowing  to  a  very  close  approximation  the  number  of  cars  each  season  to  be 
shipped. 

Therefore,  in  the  judgment  of  your  committee,  better  and  cheaper  refrigeration  can 
be  obtained  by  the  fruit  growers  and  shippers  of  California  when  operating  with  one 
line,  where  they  are  sure  of  first-class  service  and  constant  care  of  their  fruit  from 
the  time  it  leaves  California  until  it  arrives  at  its  destination,  than  they  could  by 
trusting  to  several  refrigerator  companies,  no  one  of  which  could  afford  to  provide 


as  ample  an  equipment  and  equal  service. 
Your  committee  has  < 


examined  the  original  contract  between  the  Southern  Pacific 
Company  and  the  Armour  Car  Line,  and  has  carefully  considered  the  terms  thereof. 
This  contract  is  a  plain  business  instrument,  w^hich  \vas  in  the  interest  of  the  South- 
em  Pacific  Company  to  make,  because  it  fixes  the  responsibility  in  the  event  of  a 
failure  to  furnish  cars  to  the  shipper  when  needed,  and  it  is  in  the  interest  of  the 
grower,  because,  so  far  as  we  are  able  to  determine,  it  absolutely  guarantees  to  the 
grower  and  shipper  an  adeauate  supply  of  ventilator  and  refrigerator  cars  whenever 
needed  to  hanale  their  proaucts. 

The  Armour  Car  Line  has  not  controlled  and  does  not  and  can  not  control  the 
routing  of  a  single  carload  by  reason  of  their  contract  with  the  Southern  Pacific  Com- 
pany. On  the  other  hand,  it  is  well  known  that  the  shipper  of  deciduous  fruit  routes 
his  own  cars,  and  the  Armour  Car  Line  under  this  contract  is  obligated  to  give  every 
shipper  proper  and  effective  refrigeration  upon  equal  terms,  and  there  is  absolutely 
notmngm  tne  contract  that  could  in  any  manner  he  construed  as  giving  the  car  line 
any  control  over  the  transportation,  destination,  or  distribution  of  the  fruit,  which 
they  must  care  for  and  properly  refrigerate  whatever  its  destination  may  be  or  to 
whoever  it  is  consigned. 

That  this  contract  is  viewed  as  beneficial  to  the  fruit  interests  of  California  is  evi- 
denced by  the  fact  that  the  consignors  of  86.47  per  cent  of  all  the  fresh  deciduous 
fruit  shipped  from  California  during  the  seapon  of  1002,  in  a  letter  to  the  Southern 
Pacific  Company  under  date  of  November  12,  1^02,  expressed  themselves  as  follows: 

"We,  noting  that  your  company  has  recently  closed  a  three-year  contract  for  the 
use  of  Armour  cars  for  fruit  shipments  from  California,  desire  to  express  our  gratifica- 
tion that  these  carriers  have  decided  not  to  make  any  new  experiments  in  the 
refrigeration  of  deciduous  fruits — the  most  perishable  freight  known.  We  feel  sat- 
isfied that  change  of  management  and  method  in  relation  to  refrigeration  would  be 
likely  to  entail  serious  loss  on  growers  and  shipj^ers  until  the  details  of  the  operation 
were  perfected  in  the  course  of  time  by  the  new  owners,  and  no  demand  for  change 
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which  neceesarily  involves  these  chances  comes  from  the  large  body  of  phippera  mort 
interested  in  the  industry. 

"The  efficiency  of  the  present  refrigeration  service  has  been  tried  and  tested  and 
found  satisfactory,  and  we  feel  our  interests  are  best  served  by  a  continuance  of  yonr 
present  relations  ^dth  the  Armour  Car  Lines." 

Mr.  Stevens.  Is  that  from  the  report  of  the  Cominis8ion  i 

Mr.  R0BBIN8.  That  is  the  report  of  the  committee  from  the  Sacra- 
mento Chamber  of  Commerce.  Sacramento,  as  you  perhaps  under- 
stand, is  the  center  of  the  fruit-shipping  district  of  northern  California. 
The  question  had  been  agitated  ana  argued  in  the  transportation  com- 
mittee of  the  growers  and  finally  was  referred  to  toe  Sacramento 
Chamber  of  Commerce  as  being  an  outside  and  disinterested  party  and 
body. 

Mr.  Stevbns.  The  transportation  committee  of  whom — of  the  ship- 
pers? 

Mr.  RoBBixs.  Of  the  shippers.  They  did  not  come  to  their  own 
conclusions  about  it,  but,  instead  of  studying  the  matter  themselves, 
they  decided  in  the  abstract  to  leave  it  to  an  outside  disinterested  party, 
and  the  result  was  the  reference  to  this  committee  of  the  Sacramento 
Chamber  of  Commerce,  who^  if  I  remember  righth',  spent  some  six 
months  investigating  the  subject  and,  after  that  time,  made  this  report 
from  which  I  have  lust  read  you  this  extract. 

Mr.  Stevens.  W  hen  did  that  occur? 

Mr.  RoBBiNS.  In  1903,  which  was  the  date  of  the  renewal  of  our 
present  contract  with  the  Southern  Pacific.  The  investigation  com- 
menced before  this  renewal  and  was  not  finally  finished  until  after  it: 
but  it  was  well  known  by  the  i-ailroad  company  how  the  shippei*s  stooii 
on  the  subject  and,  as  shown  here,  the  shippers,  before  the  contnut 
was  renewed,  signed  this  suggestion  that  the  methods  then  in  force, 
the  exclusive  arrangement  with  us,  was  desired  by  them  to  be  con- 
tinued. I  want  to  dwell  on  that  particularly,  because  it  is  the  oldest 
and  largest  fruit-shipping  district  in  the  country,  and  the  most  difficult 
business  to  handle  from  ftie  fact  that  it  has  the  longest  distance  to  ship, 
as  has  already  been  stated.  I  think  the  cars  are  out  from  twelve  to 
twenty  da^^s  on  the  road, 

Mr.  Ferguson  states  that  the  right  of  routing  is  arbitrarily  taken 
away  from  the  shipper,  all  of  which  is  finally  chargeable  to  the  private 
car-line  system,  and  referring  to  some  lengthy  correspondence  with 
the  'Frisco  system.  Later  he  admits,  in  his  own  statements^  that  the 
'Frisco  road  could  not  have  known  what  roads  would  perform  the  serv- 
ice of  concentration  at  Kansas  City  or  St.  Louis  of  the  Armour  car.^. 
and  I  can  not  compromise  the  two  statements.  The  fact  is  that  our 
cars  are  absolutely  free  to  be  used  from  points  on  any  and  all  roadj^ 
with  whom  we  have  contracts  to  any  destination  by  any  route,  and 
some  of  the  contracts  have  clauses  to  this  effect.  The  routing  lie> 
entirely  between  the  shippers  and  the  railwa3^s,  and  we  have  nothing  to 
do  with  it,  and  any  effort  to  connect  us  with  it  is  wholly  unwarranted. 

In  reply  to  a  direct  question  from  Mr.  Ryan,  '*Do  the  Armour  car 
lines  ship  fruits?"  Mr.  Ferguson  replied,  "Yes,  sir.''  I  have  previ- 
ously stated  at  some  length  that  the  Armour  car  lines  never  have  dealt 
in  or  shipped  a  package  of  fruit  directly  or  indirectly.  Armour  &  Co. 
or  any  other  Armour  interests  never  have  dealt  in  fruits,  with  the  fol- 
lowing qualifications: 

One  season,  as  prev^iously  explained  at  length  in  my  testimony. 
Armour  &  Co.  handled  between  160  and  200  cars  of  fruit  on  consign- 
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ment,  particularly  from  California,  at  the  particular  request  of  the 
g^rowei*s,  to  help  market  an  oversupplv  of  fruit  they  had  on  hand  at 
the  time  and  could  not  dispose  of.  While  I  admit  that  this  may  have 
injured  the  commission  men  to  the  extent  of  their  commissions,  it  bene- 
fited the  growers  probably  a  hundred  times  as  much.  Armour  &  Co., 
previous  to  May,  1904,  did  deal  in  and  handle  produce  to  a  limited 
extent,  such  as  apples,  potatoes,  beans,  etc.,  which  commodities  are  not 
refrigerated,  and  as  a  rule  were  not  even  shipped  in  Armour  equip- 
ment. This  business  was  handled  strictly  on  its  own  merits,  the  same 
a«  if  Armour  Car  Lines  had  no  cars,  and  the  produce  department  of 
Armour  &  Co.  have  dropped  the  handling  of  produce,  except  such 
beans,  tomatoes,  apples,  etc.,  as  they  may  need  for  their  own  business, 
for  putting  up  beans  with  tomato  sauce,  making  mince-meat,  etc.,  to 
which  practice  even  a  commission  man  can  not  object. 

Mr.  Ferguson,  in  reply  to  a  question  from  Mr.  Stevens,  stated  that 
Tve  had  some  good  cars,  but  that  our  line  as  a  whole  is  not  equal  to 
some  other  lines;  that  there  are  many  refrigerator  cars  in  existence 
and  use  to-da}^  that  were  built  eight  or  ten  years  ago  that  have  to  a 
certain  extent  become  obsolete,  but  are  still  in  use;  and  the  inference 
being  that  without  competition,  or  under  exclusive  contracts,  the 
most  modern  cars  are  not  furnished.  The  fact  is  that  we  have  no 
cars  in  service  for  refrigerating  shipments  of  fruit  and  berries,  etc., 
needing  high-class  equipment,  over  about  6  years  old.  The  older 
cars  have  been  retired,  not  because  they  were  worn-out  or  unfit  for 
business  from  any  physical  standpoint,  but  because  newer  and  better 
cars  have  been  introduced,  in  which  matter  we  hav^e  taken  the  lead. 
As  a  practical  car  man,  who  has  given  the  question  of  refrigerator-car 
construction  first  attention  for  a  great  many  years,  having  supeivised 
the  designing  and  Ixiilding  of  over  10,000  refrigerator  cars  dur- 
ing the  last  ten  years,  I  can  say  that  we  construct  the  best  cars  that 
can  be  built,  and  at  a  greater  cost  than  any  others  running.  We  build 
these  cars  at  our  own  shops,  to  a  large  extent,  and  watch  every  detail 
with  the  utmost  care.  We  are  in  a  better  position  to  keep  furnishing 
new  and  modern  cars  than  anvone  else,  because  as  the  ears  begin  Jo 
get  old  we  retire  them  from  the  fruit  business,  and  after  rebuilding 
them  somewhat  use  them  in  our  cured-meat  or  provision  business,  and 
later  on  in  our  ice  business. 

Much  has  been  charged  against  us  in  this  hearing  with  respect  to 
the  business  originating  on  the  Pere  Marquette  Railroad,  almost  as  if 
that  line  were  operated  in  our  interests. 

That  business  has  naturally  been  selected  for  attack  because  it  is 
most  open  to  attack  from  their  standpoint  and  the  hardest  to  defend 
from  ours. 

The  Michigan  peach  business  matures  late  in  the  season,  in  a  north- 
ern latitude,  during  September  and  October,  when  the  weather  is  com- 
paratively cool.  Of  the  crop,  amounting  to  some  6,000  to  8,000  cars, 
only  one-fourth  to  one-thira  is  refrigerated,  the  balance  moving  to 
comparatively  nearb}^  points,  such  as  Chicago,  Milwaukee,  Indianapolis, 
Detroit,  etc.,  indicating  that  any  refrigeration  at  all  is  not  necessary', 
and  less  perfect  refrigeration  is  re([uired  than  from  any  other  fruit- 
producing  section. 

Situated  as  this  business  is,  in  a  cool  climate,  where  ice  forms  in  the 
winter  and  is  sometimes  cut  by  certain  growers,  we  made  no  effort  to 
take  care  of  the  business  until  a  few  years  ago,  when  some  of  the 
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Michigan  growers  and  railways  who  knew  of  our  plan  of  operations 
elsewhere  came  to  us  for  equipment  and  service  on  their  line,  because 
of  the  difficulties  before  experienced  by  them.  We  were  somewhat 
in  doubt  about  undertaking  the  business,  and  finally  made  an  arrange- 
ment  for  one  or  two  years  for  part  of  the  business  m  question — Grand 
Rapids,  for  instance,  being  at  first  excepted. 

Liater  the  service  and  conditions  where  we  operated  proved  so  aads- 
factory  to  the  railway  and  the  shippers  most  interestea  that  the  Pere 
Marquette  extended  the  arrangement  to  cover  Grand  Rapids  and  all 
competitive  business,  and  the  other  Grand  Rapids  lines  followed  the 
same  plan  and  all  the  business  was  tendered  to  us  because  of  the  merit 
of  our  service.  It  must  be  plain  to  this  committee  that  such  roads  as 
the  Michigan  Central,  Grand  Trunk,  Pere  Marquette,  Grand  Rapids 
and  Indiana,  and  I^ke  Shore,  and  other  Michigan  roads  do  not  turn 
their  peach  busincvss  over  to  us  to  refrigerate,  one  after  another,  gradu- 
ally, unless  our  plan  of  operation  is  reasonable  and  meritorious  and 
for  the  best  interests  of  and  with  the  sanction  of  the  growers  most 
concerned. 

This  Michigan  peach  business  is  less  than  4  or  5  per  cent  of  our 
total  fruit  and  berry  shipments,  and  the  complaints  on  other  business 
are  not  only  conspicuous  by  their  absence,  but  you  have  heard  decided 
approval  by  the  largest  growers  in  the  country. 

The  question  of  exclusive  contracts  has  been  mentioned  in  a  great 
many  diflferent  connections.  I  desire  to  explain  for  the  benefit  of  the 
committee  that  same  are  not  entered  into  by  the  railroads  without 
careful  consideration  of  the  same  and  consultation  with  the  majority 
of  the  influential  growers.  In  some  cases,  in  fact,  an  organization  of 
shippers  have  negotiated  with  the  various  car  lines  direct  and  taken 
bids  from  them  for  supplying  refrigeration,  and  after  deciding  on 
terms  have  requested  the  railroads  to  make  an  exclusive  contract  with 
the  car  line  selected.  The  use  of  such  cars  and  their  refrigeration  is 
therefore  not  forced  on  the  shippers  without  their  knowledge  or  con- 
sent, as  has  been  intimated,  but  the  exclusive  contracts  are  made  after 
consultation  with  the  various  interests  most  affected.  This  is  plainly 
shown  from  the  statements  of  the  growers  who  recently  appeared 
before  this  committee  and  from  the  statement  of  the  Sacramento  Cham- 
ber of  Commerce,  of  which  I  have  ffiven  an  extract.  Mr.  Mather,  in 
his  statement,  said  in  effect  that  he  did  not  consider  exclusive  contracts 
necessary  or  advisable;  also  that  he  did  not  have  to  solicit  business 
for  his  stock  cars,  but  that  they  had  applications  for  all  the  cars  they 
could  furnish.  The  refrigerator-car  business  is  i-adically  different  for 
the  reason  that  not  only  cars  must  be  supplied,  but  a  large  amount  of 
ice  accumulated  in  advance,  which  sometimes  requires  six  or  eight 
months,  and  it  is  simply  not  a  business  proposition  to  expect  any 
refrigerator  line  to  agree  to  furnish  ire  ana  retrigeiution  andf  prepare 
for  same  without  some  detinite  assurance  that  their  cars  and  ice  will 
be  used  when  the  business  moves. 

I  would  like  to  say  in  that  connection,  as  I  previously  explained, 
what  great  difficulties  we  had  last  year  in  Georgia.  We  bought  all 
the  ice  in  Georgia  and  Tennessee,  and  the  whole  ^uth,  and  finally  had 
to  ship  400  carloads  of  ice  from  Lake  Erie.  Another  season  they  are 
estimating  that  the  crop  will  be  from  6,000  to  8,000  cars,  as  compared 
with  5,000  cars  shipped  last  year,  and  to  meet  the  demand  for  thoso 
shipments,  to  meet  tnese  conditions,  we  have  induced  certain  people 
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to  build  a  new  large  ice  plant  at  Chattanooga,  and  in  order  to  induce 
them  to  do  8o  we  bad  to  make  a  five-year  contract  with  them.     I  men- 
tion   that  to  show  the  utter  impracticability  of  leaving  the  question 
open  of  who  is  to  handle  the  busmess  until  it  moves;  to  show  you  how 
necessary  it  is  that  it  must  be  arranged  for,  not  only  one  year  in 
advance,  but  sometimes  for  several  years  in  advance,  to  supply  ice  and 
to  acquire  the  necessary  equipment.     The  importance  of  tne  ice  sup- 
ply, I  think,  is  frequently  overlooked.     It  is  sometimes  even  more 
difficult  to  get  the  ice  than  it  is  to  get  the  cars,  and  at  times  after  we 
have  gotten  the  ice  in  store  it  is  not  used.     On  three  different  occa- 
sions last  year  we  had  our  houses  burned  and  had  to  ship  ice  in  there 
from  other  places.     What  is  known  as  the  San  Pedro  road.  Senator 
Clark's  road,  is  now  building  from  Salt  Lake  City  to  Los  Angeles,  and 
is  to  be  finished  some  time  during  the  season,  nobody  knows  just  when. 
They  tendered  us  a  contract,  ana  we  made  an  exclusive  contract  with 
them  for  three  years,  and  we  are  now  building  out  in  the  desert  an 
ice  house  and  manufacturing  plant  that  will  cost  us  $76,000.     I  do  not 
know  whether  we  will  have  a  single  car  over  that  road  this  year  or  not. 
Section  6  of  the  Stevens  bill  may  be  construed  as  fixing  the  rentals 
for  the  use  of  refrigerator  cars  or,  if  the  railroads  may  desire  to  so 
construe  it,  makes  it  mandatory  on  them  to  pay  only  a  certain  rental 
at  the  present  rate  paid  by  one  railroad  to  another  for  the  use  of  cars, 
which  is  20  cents  per  car  per  day.    There  is  no  distinction  made 
between  flat,  coal,  box,  and  refrigerator  cars^     All  are  on  the  same 
basis.     The  reason  is  that  this  is  merely  an  arbitrary  rental  or  per 
diem  fixed  between  the  railroads  on  a  reciprocal  basis  for  settlement 
of  balances  in  the  interchange  of  cars,  so  that  at  the  end  of  certain 
periods  they  may  strike  a  balance  with  the  other  roads  as  to  the  num- 
ber of  cars  interchanged,  and  it  is  not  regarded  by  the  railroads  them- 
selves as  an  adequate  compensation  even  for  box  cars,  and  would  be 
ruinously  low  for  refrigerator  cars.     If  the  number  of  cara  exchanged 
between  two  roads  were  ec^ual,  no  mileage  or  balance  at  all  need  be 
paid.     If  then,  the  power  is  given  the  railroads  or  it  is  made  manda- 
tory on  them  to  pay  to  the  private  car  companies  as  rental  for  the  cars 
which  they  rent  from  them,  only  20  cents  a  day,  or  any  reciprocal  rate 
they  saw  fit  to  fix,  it  is  plain  that  the  railroads  might  oe  prevented  by 
law  from  paying  even  a  just  rental  for  private  cars,  which  I  assume  is 
not  the  intention  of  the  framers  of  the  bill. 

In  conclusion  1  desire  to  emphasize  the  point  that,  as  I  understand 
it,  the  present  law  in  the  most  sweeping  way  forbids  discrimination 
by  any  device — through  car  lines  or  in  any  other  way.  I,  however, 
thinklt  is  wrong  to  make  private  car  companies,  of  which  there  are 
between  200  and  300  (some  having  only  a  few  cars),  common  carriers, 
as  they  are  not  engaged  in  transportation,  or  to  undertake  -to  make 
refrigeration,  which  is  a  local  service  and  at  best  only  an  incident  to 
interstate  traflSc,  subject  to  regulation. 

Mr.  Urion  is  here,  and  will  awell  at  length  on  the  constitutional  and 
legal  phases. 

There  are  a  great  many  bona  fide  contracts  in  force  between  the 
railways  and  car  companies,  in  all  sections  of  the  country,  which  run 
for  various  terms — up  to  seven  yeara  at  least — which,  together  with 
numerous  patents  owned  by  these  companies  on  the  combination  venti- 
lator refrigerator  cars,  have  a  direct  bearing  on  any  legislation  as  a 
whole,  and  particularly  any  clause  fixing  mileage  or  rental  to  be  paid 
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the  car  companies  by  the  roadn,  which  of  course  does  not  effect  the 
shippers  or  the  public. 

Mr.  Stevens.  Will  3^011  inform  us  first  what  is  the  relation  between 
the  Armour  Car  Line  Company  and  Armour  &  Co.,  or  the  different 
divisions  of  the  business  known  as  the  Aiinour  business? 

Mr.  Bobbins.  Armour  &  Co.  are  a  corj)oration.  The  Armour  Car 
Lines  are  a  separate  corporation.  The  same  individuals,  to  a  lai^e 
extent,  own  the  stock  of  both  companies. 

Mr.  Stevens.  What  lines  of  business  do  Armour  &  Co.  do? 

Mr.  RoBBiNS.  Armour  &  Co.,  gfenerally  speaking,  engage  in  the 
packing-house  business — the  slaughtering  and  marketing  of  meats. 

Mr.  Stevens.  Thev  do  considerable  other  collateral  business,  do 
they  not? 

Mr.  Bobbins.  I  think  only  things  incidental  to  it.  We  do  a  limited 
business,  for  instance,  in  butter,  eggs,  and  poultry.  Poultry,  in  par- 
ticular, is  a  natural  adjunct  of  the  packing-house  business.  Our 
branch  hous(\s  sell  ix)ultry  and  meat  to  the  same  local  butchers. 

Mr.  Stevens.  And  eggs? 

Mr.  Kobbins.  And  eggs. 

Mr.  Stevens.  Now,  you  spoke  of  the  canning  business.  How  much 
of  that  does  Armour  &  Co.  do? 

Mr.  RoBBiNS.  We  do  a  business  in  canned  meats,  in  particular,  and 
as  incidental  to  that  we  put  up  soui)s  and  pork  and  beans  with  tomato 
sauce. 

Mr.  Stevens.  And  mince-meat? 

Mr.  RoBBiNS.  And  mince-meat  and  siausage,  of  course,  as  a  part  of 
the  packing-house  business. 

l^li\  Stevens.  Now,  how  much  vegetable  business  do  you  do  ( 

Mr.  RoBBiNS.  Since  May,  11^04:,  we  do  not  do  any  vegetable  or  pro- 
duce business.  Before  that  we  did  deal  in  vegetables,  particularly 
apples  and  potatoes,  to  a  limited  extent. 

Mr.  Stevens.  Have  you  been  dealing  in  potatoes  any  in  the  State 
of  Michigan  within  the  last  fall  and  winter? 

Mr.  Bobbins.  No,  sir;  I  understand  not. 

Mr.  Stevens.  You  have  furnished  refrigerator  cars  for  carrying 
vegetables  in  and  out  of  Michigan  this  last  fall  and  winter? 

Mr.  Bobbins.  To  some  extent;  but  we  have  no  contract  with  the 
railroad  affecting  the  winter  or  potato  business.  If  we  have  some  ears 
to  spare  and  the  railroad  wants  them  we  furnish  some  as  a  convenience 
to  both  parties,  but  we  are  under  no  obligations  to  furnish  them. 
Neither  are  they  under  any  obligjition  to  take  our  cars,  particularly. 

Mr.  Stevens.  Then  the  Armour  Company,  or  the  Armour  Car 
Lines  Company,  have  not  solicited  consignuuMits  of  potatoes  from  the 
Michigan  market  this  last  fall  ? 

Mr.  Bobbins.  No,  sir. 

Mr.  Stevens.  Have  you  solicited  consignments  of  vegetables  in  the 
Kansas  City  market  this  last  fall  and  winter? 

Mr.  Bobbins.  I  am  informed  not.  1  can  not  answer  that  question 
as  a  whole,  but  in  May,  1904,  the  policy  was  decided  on  of  retirinfj 
from  the  vegetable  and  produce  business,  and  to  the  best  of  my  knowl- 
edge and  belief  that  has  been  carried  out.  As  I  say,  we  have  bought 
a  f^w  products  for  our  own  use. 

Mr.  Stevens.  Some  person  informed  us  that  a  circular  was  sent  out 
by  some  of  the  Armour  interests  to  the  Kansas  City  markets  this  fall 
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or  winter  soliciting  vegetables  and  fruits  to  be  sold  on  commission  in 
Kansas  City.     Do  you  Know  anything  about  that? 

Mr.  RoBBiNS.  Mr.  Chairman,  was  not  that  an  offer  to  take  apples, 
in  particular,  on  cold  storage? 

Mr.  Stevens.  That  is  what  1  ^wanted  to  find  out. 

Mr.  RoBBiNS.  I  think  we  may  have  done  that,  not  being  interested 
in  the  property  except  as  warehousemen. 

Mr.  Stevens.  Have  you  or  not  advertised  in  trade  papers  in  the 
month  of  January  last,  either  the  Armour  Packing  CJompany  or 
Armour  &  Co.,  and  in  that  advertisement  stated,  "We  handle  fruits 
and  produce  for  our  patrons?" 

Mr.  Bobbins.  I  am  not  aware  of  any  such  advertisement.  The  only 
way  I  know  of  is  that  we  have  solicited  some  business  on  storage  for 
the  account  and  benefit  of  the  owner,  without  having  any  ownership  in 
the  products. 

Mr.  Stevens.  Then  you  handled  them  on  commission,  in  that  way? 

Mr.  RoBBiNS.  On  the  storage  basis;  on  a  storage  basis. 

Mr.  Stevens.  And  not  on  the  commission  basis,  for  selling? 

Mr.  KoBBiNS.  I  do  not  think  we  sold  any.  I  do  not  think  we  handled 
them  except  as  warehouse  men. 

Mr.  Sf  EVENS.  Now,  if  a  circular  did  appear,  or  an  advertisement  did 
appear,  of  the  Armour  Packing  Company  or  Armour  &  Co.,  contain- 
ing this  statement,  ''We  handle  fruit  and  produce  for  our  patrons," 
what  would  that  mean  to  the  producers  or  to  the  trade?  W^hat  would 
that  signify?  How  would  the  trade  understand  these  words  "We 
handle  fruit  and  produce  for  our  patrons?" 

Mr.  Bobbins.  The  inference  would  be  there  that  we  handled  it  on 
commission. 

Mr.  Stevens.  Yes.  So  that  if  that  be  true,  if  the  Armour  Com- 
pany or  the  Armour  Packing  Company  have  advertised  in  that  way, 
they  would  be  in  the  commission  business,  would  they  not? 

Mr.  Bobbins.  1  think  the  inference  would  be  that  the  purpose  was 
to  handle  it  on  commission.  But  so  far  as  I  know,  the  only  thing  that 
has  been  done  is  the  offer  to  handle  the  stuff  on  storage,  which  we  have 
alwavs  done. 

Mr.  Stevens.  Then  this  may  be  true;  this  statement  that  has  been 
made  to  us  may  be  true. 

Mr.  Bobbins.  It  might  be.  I  could  not  specifically  den}'^  it  unless  I 
investigated  it,  but  1  know  that  that  general  order  was  issued,  and,  as 
far  as  I  know,  it  has  been  lived  up  to. 

Mr.  Stevens.  Now,  if  that  be  true,  then  the  fruits  and  produce  that 
would  come  into  the  Kansas  City  market  over,  for  example,  the  Frisco 
line,  which  has  an  exclusive  contract  with  you,  would  necessarily  come 
in  vour  cars,  would  it  not? 

Mr.  Bobbins.  No,  sir;  our  exclusive  contract  with  the  Frisco  sys- 
tem simply  covers  strawberries  and  peaches. 

Mr.  Stevens.  It  does  not  cover  other  fruit? 

Mr.  Bobbins.  Not  apples  or  potatoes  or  any  other  kind  of  produce. 
Of  course  we  never  have  handled,  directly  or  indirectly,  an}'  shipments 
of  fruit  or  strawberries,  and  those  fruit  shipments  you  speak  of  would 


prolwibly  not  go  in  our  cars  at  all. 
Mr.  Stevens.  They  might  or  migJj 


night  not  ^o  in  your  cars  ? 
Mr.  Bobbins.  Thev  might  occasionally  pick  up  one  of  our  cars  that 
was  going  back  to  Kansas  City  and  ship  their  goods  in  it.     But  that 
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would  not  be  done  at  our  request  or  to  our  profit.  The  car  would 
earn  the  same  amount  of  mone^*  whether  it  came  back  empty  or  loaded 
with  that  produce. 

Mr.  Stevens.  That  is,  under  your  mileage  contract  with  the  rail- 
road? , 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  At  what  date  did  you  or  the  Armour  interests  send 
out  a  circular  to  their  branches  advising  a  discontinuance  of  the  fruit 
and  produce  business  i 

Mr.  RoBBiNS.  I  think  the  first  circular  was  issued  in  May,  1904. 

Mr.  Stevens.  Was  not  some  business  done  in  that  line  aiter  thati 

Mr.  RoBBiNS.  I  do  not  think  there  was.  But  there  was  some  ques- 
tion came  up  on  the  subject,  and  I  think  the  order  was  reissued  some 
time  in  September. 

Mr.  Stevens.  There  was  another  order  issued  in  September? 

Mr.  Bobbins.  The  order,  I  think,  was  reissued  in  September. 

Mr.  Stevens.  So  that  in  all  probability  some  business  was  done 
between  May  and  September? 

Mr.  Robbins.  I  do  not  know  that  there  was,  but  1  might  say  in  that 
connection  that  we  have  in  the  employ  of  the  various  Armour  compa- 
nies some  38,000  men,  and  we  have  several  hundred  branch  houses,  and 
I  am  sorry  to  say  that  sometimes  men  do  not  obey  an  order  the  fiii^t 
time  it  is  given.  If  any  was  handled  at  all,  it  did  not  come  to  my 
attention,  and  I  know  that  the  head  of  the  company  issued  a  foiinal 
order  to  go  out  of  that  business  entirely. 

Mr.  Stevens.  That  order  is  in  force  now? 

Mr.  Robbins.  Yes;  and  if  there  is  anything  of  that  kind  being  done, 
it  is  contrary  to  orders,  and  would  be  immediately  stopped.  I  do  not 
think  it  is  being  done. 

Mr.  Stevens.  Is  there  any  complaint  now  against  the  Armour  inter- 
ests dealing  in  fmit  or  vegetables,  before  the  Interstate  Commerce 
Commission,  in  or  out  of  Michigan,  and  engaged  in  rebating  on  that 
business? 

Mr.  Robbins.  I  do  not  quite  catch  your  question. 

Mr.  Stevens.  Is  there  any  complaint  against  you  now,  or  against 
the  Armour  interests — any  of  the  Armour  interests — before  the  Inter- 
state Commerce  Commission  to  the  effect  that  you  are  engaged  in 
rebating  in  the  Michigan  vegetable  business? 

Mr.  Robbins.  No,  sir;  I  do  not  think  there  is. 

Mr.  Stevens.  Is  there  any  complaint  before  the  Interstate  Com- 
merce Commission 

Mr.  Robbins  (interruptinj^).  There  was  a  case  brought  before  the 
Interstate  Commerce  Commission,  and  the  Commission  have  made  a 
suggestion.  I  can  not  say  that  they  have  made  a  decision,  and  they 
certainly  have  not  made  any  order.  They  have  made  a  suggestion 
merely  that  the  railroads  and  ourselves  should  get  together  ana  see  if 
we  can  not  find  some  wa}'  to  make  lower  rates.  That  is  the  only  thinjr 
that  1  know  of  that  is  pending  or  unsettled  in  regard  to  our  Michigan 
matters. 

Mr.  Stevens.  It  is  a  question  of  lower  rates? 

Mr.  Robbins.  Yes,  sir. 

Mr.  Stevens.  On  that  point  you  remember  the  testimony  of  Mr. 
Ferguson  respecting  the  rates  in  and  out  of  Michigan  before  you  had 
your  exclusive  contract? 
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Mr.  Bobbins.  In  aj^eneral  way  I  do. 

Mr,  Stevens.  As  i  recall  it,  the  testimony  showed  that  the  rates 
were  increased  after  the  exclusive  contracts  were  made — the  rates  for 
ioin^,  I  mean. 

Air.  Bobbins.  The  refrigeration  rate  was  increased,  and  I  think  that 
I  have  covered  that  point  in  my  statement. 

Mr.  Stevens.  Yes;  in  your  statement. 

Mr.  Bobbins.  I  think  I  have  stated  why  that  increase  was  made. 
W^e  did  a  little  busineas  in  Michigan  produce  at  that  time.  After  our 
rates  were  increased  our  net  revenue  was  not  increased. 

Mr.  Stevens.  Why'^ 

Mr.  Bobbins.  The  increase  was  due  to  the  change  of  the  rule  on  the 
part  of  the  railroad. 

Mr.  Stevens.  What  rule? 

Mr.  Bobbins.  Of  the  Pere  Marquette,  particularly. 

Mr.  Stevens.  I  say,  what  rule? 

Mr.  Bobbins.  They  previously  furnished  free  ice.  They  either  paid 
us  for  the  ice  or  f urnisned  it  themselves.  They  changed  that  rule  and 
decided  thereafter  to  do  as  the  roads  everywhere  else  in  the  country 
did,  to  let  the  ice  be  furnished  at  the  expense  of  the  shipper.  That 
caused  a  aifference  of  expense  to  us,  so  that  we  increased  our  rate  cor- 
respondingly and  correspondingly  only. 

Mr.  Stevens.  Is  that  the  rule  all  over  the  country  ? 

Mr.  Bobbins.  That  the  shipper  stands  the  expense  of  the  ice? 

Mr.  Stevens.  Yes. 

Mr.  Bobbins.  Yes,  sir;  I  think  it  is,  universally.  I  do  not  know  of 
anywhere  where  there  is  any  other  rule — that  is,  as  to  fruits  and 
berries. 

Mr.  Stevens.  That  is  why  I  asked  you. 

Mr.  Bobbins.  Yes,  sir;  as  to  fruits  and  berries. 

Mr.  Stevens.  How  is  it  as  to  eggs  and  dairy  products? 

Mr.  Bobbins.  In  most  cases  the  classification  provides  that  on  the 
articles  classed  as,  I  think  it  is,  second  class,  ana  which  will  include 
butter,  eggs,  and  poultry,  the  railroads  shall  furnish  the  ice. 

Mr.  Stevens.  And  it  is  included  in  the  rate? 

Mr.  Bobbins.  In  the  rate;  yes,  sir. 

Mr..  Stevens.  Yes. 

Mr.  Bobbins.  The  rate  is  very  much  higher  than  on  most  of  the 
other  articles. 

Mr.  Stevens.  Why  could  not  that  be  done  as  to  perishable  fruits 
and  berries? 

Mr,  Bobbins.  I  am  not  here  to  answer  from  the  railroad  standpoint, 
but  1  suppose  by  advancing  the  freight  rate  correspondingly  it  could 
be  made  to  do  it.  We  then,  under  our  practices  of  handling  fruits  and 
berries,  would  charge  less  refrigeration  and  the  railroad  would  charge 
a  higher  rate. 

Air.  Stevens.  There  is  no  business  reason  why  it  should  not  be 
done,  is  there? 

Mr.  Bobbins.  It  is  a  varying  and  fluctuating  item  and  I  do  not 
think  it  would  be  practicable  to  include  it  in  the  i*ate. 

Mr.  Stevens.  Do  you  think  that  rate  would  be  lower  on  the  aver- 
age by  making  the  charges  that  you  do? 

Mr.  Bobbins.  Yes,  sir;  I  do. 
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Mr.  Stevens.  Than  by  including  the  rate  in  the  freight? 

Mr.  RoBBiNS.  I  do;  yes,  sir. 

Mr.  Stevens.  Have  Armour  &  Co.  or  the  Armour  Packing  Com- 
pany or  any  of  the  Armour  interests,  during  the  year  1904:,  dealt  in 
oranges  ? 

Mr.  RoBBiNS.  No,  sir;  I  understand  we  did  not.  Anyway,  not  after 
May,  1904.  We  handled  a  few  cars  of  oranges  from  California  in 
1903. 

Mr.  Stevens.  Was  that  the  matter  that  you  spoke  of  before  in  your 
statement? 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  Now,  to  what  markets  did  those  oranges  go;  do  you 
recall? 

Mr.  Bobbins.  Thej  generally  went  to  small  markets  where  the 
shippers  had  no  facilities  for  marketing.  1  do  not  think  any  of  them 
went  to  what  are  called  auction  markets,  such  as  New  York  and 
Boston  or  Philadelphia.  I  remember  one  instance  where  we  handled 
a  car  of  stuff  at  Erie,  Pa.,  a  place  which  I  think  had  never  handled 
carloads  of  California  green  .fruit. 

Mr.  Stevens.  Could  you  give  us  the  names  of  some  other  places  i 

Mr.  Bobbins.  We  handled  quite  a  little  through  the  coal  and  coke 
regions  of  western  Pennsylvania.  1  think  at  Scranton  and  probably 
Altoona  and  probably  some  of  the  smaller  markets  in  particular.  I 
think  there  were  one  or  two  cases  where  after  the  cars  arrived  at  those 
small  markets  they  found  that  they  could  not  handle  the  stuff,  and  those 
cars  were  sent  forward  to  some  other  market.  But  that  was  the  plan 
that  was  carried  out,  as  a  rule,  to  handle  that  stuff  at  the  small  mar- 
kets and  place  a  part  of  that  crop  that  otherwise  could  not  be  handled 
in  those  places. 

Mr.  Stevens.  Were  these  150  carloads  you  have  spoken  of  distrib- 
uted around  the  country  or  mostl}^  distributed  in  the  East? 

Mr.  Bobbins.  Mostly  distributed  in  the  East;  at  the  smaller  towns. 

Mr.  Stevens.  In  about  what  sized  cities  or  towns;  places  of  what 
population  ? 

Mr.  Bobbins.  About  25,000  to  50,000. 

Mr.  Stevens.  Did  that  150  carloads  include  any  lemons? 

Mr.  Bobbins.  I  do  not  think  so. 

Mr.  Stevens.  Did  you  deal  in  fine  apples  or  apples  of  an3^  sort 
during  the  year  1904  i 

Mr.  Bobbins.  I  think  not  after  May,  except  such  as  we  may  have 
used  in  our  own  business. 

Mr.  Stevens.  How  long  have  you  been  in  the  egg  business? 

Mr.  Bobbins.  Armour  &  Co.  have  been  in  the  butter,  egg,  and 
poultry  business  as  long  as  I  ciin  remember.  I  think  fifteen  years 
anyway,  and  before  we  went  into  the  fruit-car  business. 

Mr.  Stevens.  You  transport  eggs  and  poultry  and  dairy  products 
in  your  refrigerator  cars? 

Mr.  Bobbins.  Our  own  products.  Very  rarely,  if  ever,  the  product^ 
of  outside  shippers.  We  do  not  solicit  or  do  not  look  for  that  kind  of 
business.  I  might  sav  that  1  do  know  of  an  occasional  case  where 
the  railroad  has  been  short  of  cars  for  butter,  eggs,  and  poultry  where 
they  picked  up  one  of  our  cars  and  loaded  it,  but  we  do  not  solicit  that 
business.     We  got  the  mileage  on  those  shipments,  and  that  was  all. 
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Mr.  Stevens.  That  is  to  say,  if  in  a  market  like  San  Francisco  any 
of  your  competitors  in  the  butter,  egg,  and  poultry  business  desired 
to  make  shipments  from  the  East  they  would  not  go  in  3^ our  cars? 

Mr.  RoBBiNS.  They  probably  would  not. 

Mr.  Stevens.  They  would  go  in  the  ears  of  the  railroad  companies! 

Mr.  RoBBiNS.  In  any  cars  tnat  were  available. 

Mr.  Stevens.  Then  you  do  not  use  your  dairy,  poultry,  and  egg 
cars  for  the  fruit  business? 

Mr.  RoBBiNS.  No,  sir;  the  butter,  eggs,  and  poultry  are  loaded  in 
the  same  cars  as  our  l)eef,  and  it  is  the  exception  when  one  of  our  fruit 
ears  is  loaded  with  butter,  eggs,  or  poultry.  But  if  we  were  short  of 
another  car,  and  one  of  the  fruit  cars  was  convenient,  it  might  be 
used.  But  the  rule  is  to  load  the  butter,  eggs,  and  poultry  m  the 
beef  cars. 

Mr.  Stevens.  Then,  if  you  sent  a  fruit  car  to  California  it  would 
go  empty,  would  it  not? 

Mr.  KoBBiNS.  They  generally  go  empty.  The  railroads  sometimes 
load  them  with  light,  clean  merchandise,  but  most  of  them  go  empty. 

Mr.  Stevens.  And  3'ou  get  the  mileage  empty  as  well  as  foaded  ? 

Mr.  Bobbins.  Yes,  sir;  generally  speaking. 

Mr.  Stevens.  Now,  when  you  send  a  dairy  or  beef  car  to  California, 
it  goes  loaded  ? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  In  what  shape  does  it  return? 

Mr.  Bobbins.  Sometimes  empty  and  sometimes  they  load  it  with 
dried  fruit,  sometimes  with  wines  or  some  other  commodities  that  they 
may  have  coming  east  which  are  not  covered  by  our  fruit-car  contract. 

Mr.  Stevens.  And  3^ou  get  the  mileage  for  that  car  both  ways? 

Mr.  Bobbins.  Yes,  sir.  You  understand  in  that  connection,  Mr. 
Stevens,  that  the  theory  originally  was  to  pay  loaded  mileage  only  at 
perhaps  a  double  rate,  but  that  created  endless  confusion  as  to  keeping 
track  of  whether  a  car  was  loaded  or  empty,  so  that  the  compensation 
was  divided  in  two  and  made  to  apply  on  every  run,  whether  the  car 
was  loaded  or  empty,  as  an  easier  means  of  accounting. 

Mr.  Stevens.  Have  you  any  idea  of  the  rate  of  mileage,  the  aver- 
age rate  of  mileage,  that  you  secure  on  )^our  cars  throughout  the  year? 

Mr.  Bobbins.  The  rate  of  mileage  is  generally  three-quarters  of  a 
cent  a  mile  run. 

Mr.  Stevens.  There  are  some  higher  than  that? 

Mr.  Bobbins.  In  limited  localities  we  get  a  cent  a  mile  on  cars 
loaded  with  certain  products.  That  is  a  relatively  small  part  of  the 
total.  That  is  the  public  rate  in  certain  localities.  Everybody  gets 
the  same  rate. 

Mr.  Stevens.  So  that  you  calculate  your  rate  of  mileage  is  three- 
quaiters  of  a  cent? 

Mr.  Bobbins.  Yes,  sir;  generally  speaking,  with  some  few  excep- 
tions. 

Mr.  Stevens.  Do  j^ou  get  paid  for  actual  mileage  covered  or  any 
constructive  mileage? 

Mr.  Bobbins.  Actual  mileage  only.  In  fact,  where  a  railroad  has 
a  terminal  or  yard  outside  of  the  city  they  pay  the  mileage  onl}'  to  that 
yard,  and  then  the  cars  are  brougHt  in  by  a  switch  engine,  and  they 
do  not  include  that  mileage. 
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Mr.  Stevens.  You  told  ua  the  cost  of  the  cars.  Will  you  give  m 
the  cost,  as  you  remember  it,  of  the  different  sorts  of  refrigerator 
cars  that  you  use — fruit  cars,  dairy  cars,  and  beef  cars? 

Mr.  Bobbins.  The  fruit  cars  cost  about  the  same,  $1, 100 — that  is,  at 
the  present  time. 

Mr.  Stevens.  How  does  that  compare  with  the  cost  in  1898  ? 

Mr.  Bobbins.  I  think  the  cars  cost  somewhat  less  at  that  time^  for 
the  reason  that  they  were  shorter  and  lighter  cars,  as  generally  built 
then.     The  cars  have  been  gradually  increasing  in  size  and  in  weight. 

Mr.  Stevens.  On  what  accounts    You  say  they  are  larger  can»? 

Mr.  Bobbins.  One  time  we  built  the  cars  quite  a  little  cheaper. 
They  had  no  air  brakes  at  one  time,  and  no  automatic  couplers,  and 
they  were  shorter. 

Mr.  Stevens.  And  now  j^ou  comply  with  the  Federal  law  in  those 
particulars? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  Do  you  recall  3'our  gross  receipts  for  mileage,  say 
for  the  last  year  or  for  the  year  1903,  for  car  mileage? 

Mr.  Bobbins.  Was  it  reduced? 

Mr.  Stevens.  No;  do  you  recall  }'our  gross  receipts  for  car  mileage 
for  1903  or  1904,  or  for  both  years? 

Mr.  Bobbins.  No,  sir;  I  could  not  give  you  that. 

Mr.  Stevens.  In  calculating  the  expenses  what  do  you  call  the 
expense  of  operation;  that  is,  the  men^vhom  you  employ? 

Mr.  Bobbins.  With  respect  to  expenses,  you  mean  particularly,  or 
general  operations? 

Mr.  Stevens.  Yes.     Does  that  include  depreciation? 

Mr.  Bobbins.  We  make  a  separate  charge  for  depreciation. 

Mr.  Stevens.  Outside  of  the  expense  for  operation? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  What  is  your  rate  that  you  charge  off  for  deprecia- 
tion? 

Mr.  Bobbins.  We  figure  it  at  12  per  cent.  And,  explaining  that  I 
want  to  say,  as  I  have  explained  in  my  statement  already,  that  it  is 
not  because  a  car  actually  weai*s  out  m  eight  years,  but  because  by 
that  time  it  is  not  fit  for  any  high-class  business.  It  has  to  be  rele- 
gated to  some  poorer-paying  business  and  worn  out  there  as  occasion 
permits. 

Mr.  Stevens.  What  has  been  your  average  annual  expense  for 
repairs? 

Mr.  Bobbins.  I  have  not  any  figures  here  on  earnings  and  expenses, 
Mr.  Stevens.     I  did  not  know  that  was  coming  up. 

Mr.  Stevens.  In  case  of  a  wreck,  and  your  cars  being  destroyed  or 
greatl^^  damaged,  who  stands  the  loss  on  that  account? 

Mr.  Bobbins.  The  railroads;  they  are  responsible  to  us  under  a  code 
of  rules  known  as  the  Master  Carbuilders'  rules. 

Mr.  Stevens.  And  you  operate  under  those  rules? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  And  all  that  you  are  obliged  to  do  to  your  cars  is  to 
make  the  ordinary  repairs  for  wear  and  tear? 

Mr.  Bobbins.  Well,  practically  to  make  all  the  repairs.  If  repairs 
are  made  by  the  railroads  they  are  generally  chargea  to  us,  except  in 
case  of  a  wreck. 
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Mr.  Stevens.  In  case  of  wreckage  and  serious  injury  to  a  car,  and 
in  ca^e  you  repair  it  yourself,  you  charge  it  to  the  railroads! 

Mr.  KoBBiNS.  Yes,  sir;  for  wreck  damages  the  i*ailroads  pay. 
Mr.  Stevens.  Would  you  file  with  the  committee  a  statement  show- 
ing the  gross  receipts  for  1903  and  1904,  your  expenses  for  operation 
and  repair,  per  car? 

Mr.  KoBBiNS.  I  hope  that  j'ou  will  not  press  that,  Mr.  Chairman. 

Mr.  Stevens.  Why? 

Mr.  KoBBiNS.  I  would  like  to  say  that  as  far  as  this  committee  is 
concerned,  strictly  for  their  urivate  information,  I  think  there  would 
be  no  serious  objection  to  that,  but  we  are  a  private  company  and,  I 
aui  £»orry  to  say,  nave  some  enemies,  and  1  do  not  think  that  we  should 
open  our  books  to  their  inspection.  1  want  to  say  further  that  our 
capital  stock  is  low  and  our  debt  is  large,  and  I  know  how  those  things 
are  willfully  misconstrued  as  earnings  on  capital;  and  I  want  to  say 
further  that  for  the  time  we  have  been  in  the  car  business,  while  we 
admit  making  some  money,  we  have  put  all  that  profit  and  a  great 
deal  more,  too,  back  into  equipment  and  plants,  so  tnat  as  to  the  final 
outcome  I  do  not  think  any  man  could  express  an  intelligent  opinion 
as  to  how  much  or  how  little  money  we  are  making.  It  depends  on  a 
g-reat  many  uncertainties  as  to  the  future  as  to  what  we  can  do  with 
these  cars.  We  are  investing  over  a  million  dollars  a  vear  in  our 
plants  and  equipment,  and  are  borrowing  more  money  all  the  time. 

Mr.  Stevens.  Then  you  do  not  wish  to  tile  any  such  statement  en 
the  ground  that  you  are  a  corporation  outside  of  our  jurisdiction? 

Mr.  KoBBiNS.  I  do  not  know  that  I  want  to  refuse  to  do  that,  but  I 
will  sav  again  that  1  would  very  much  prefer  not  to  unless  it  is  con- 
sidered very  necessarv. 

Mr.  Stevens.  I  will  franklv  tell  you  that  we  have  no  power  to  com- 
pel you  to.  It  is  entirely  optional  with  you.  The  committee  has  no 
power  to  compel  any  man  to  testify. 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  So  that  it  is  entirely  optional  with  you. 

Mr.  Wanger.  Do  you  not  think,  Mr.  Chairman,  that  it  might  be 
possible  that  we  would  ask  that  authority  later  on? 

Mr.  Stevens.  I  do  not  say  later  on.  I  say  right  now  we  have  no 
authority  to  compel  anyone  to  testify. 

Mr.  KoBBiNS.  I  would  like  to  know  whether  it  is  possible  to  sub- 
mit those  figures  to  the  committee  without  their  being  open  to  our 
competitors  so  that  they  may  learn  the  details  of  our  business. 

Mr.  Stevens.  Entirely.  I  would  like  to  know  concerning  them, 
and  Mr.  Adamson  has  spoken  of  that.  We  have  received  a  great  many 
charges  as  to  that  business,  as  to  the  rebating  and  the  enormous  profits, 
and  the  possibility  of  rebating,  and  I  think  that  it  is  to  j^our  advantage 
that  there  should  be  some  information  before  this  committee. 

Mr.  Wanger.  I  would  be  very  glad  to  receive  the  information,  pro- 
viding you  did  not  regard  it  as  an  implied  contract  on  my  part  not  to 
make  an  effort  hereafter  to  require  public  information  if  I  snould  con- 
clude from  the  testimonv  otherwise  taken  that  that  ought  to  be  done. 

Mr.  RoBBiNS.  Well,  1  do  not  want  to  be  considered  as 

Mr.  Wanger.  If  any  inference  of  that  kind  was  to  be  drawn,  I  would 
mther  not  commit  myself  at  all. 

Mr.  Stevens.  The  committee  has  disicussed  it,  and  thought  that 
they  must  request  the  information. 
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Mr.  W ANGER.  Yes;  1  would  like  it  very  much. 

Mr.  KoBBiNs.  Well,  I  will  certainly  consider  favorably  vour  request, 
or  suggestion,  that  we  file  such  information,  and  particularly  if  there 
is  any  assurance  that  it  will  not  go  beyond  the  committee. 

Mr.  Stevens.  You  heard  what  Mr.  Wanger  stated? 

Mr.  RoBBiNS.  Yes,  sir.  I  have  been  misquoted  so  many  times  in 
connection  with  these  things  by  competitors  and  the  papers  that  1  am 
very  reluctant  about  giving  out  iniormation.  As  1  say,  we  have  a 
small  capital,  and  if  it  was  shown  that  we  paid  over  6  or  8  per  cent  on 
that  small  capital,  even  if  we  had  a  large  debt  and  a  very  uncertain 
business,  it  would  be  dwelt  on  in  a  way  that  I  think  would  be  very 
detrimental  with  us.  It  is  a  business  of  uncertainties  and  vicissitudeis 
and  is  hardly  to  be  considered  on  the  same  basis  as  a  banking  business 
or  anything  that  is  going  to  continue  indefinitely. 

Mr.  Stevens.  lias  there  l)een  any  difference  in  the  cost  of  building 
fruit  cars  between  18t)8  and  1904: — any  difference  between  building 
fruit  cars  and  building  dairy  and  beef  cars  J 

Mr.  RoBBiNS.  Yes:  I  think  that  the  cost  of  construction  of  all  cars 
has  graduallv  increased.  We  are  building  a  little  heavier  and  a  little 
better  car  all  the  time. 

Mr.  Stevens.  About  how  much? 

Mr.  RoBBiNS.  Since  18t>8,  did  vou  sav? 

Mr.  Stevens.  Yes,  sir. 

Mr.  RoBBiNS.  I  think  since  that  time  we  have  commenced  building 
40-foot  cars  instead  of  36- foot  cars,  and  the  difference  in  that  respect 
alone,  I  think,  is  $100.  Then  the  cars  are  built  heavier  in  every  way. 
The  new  modern  locomotives  are  such  that  the  cars  built  over  six  years 
ago  are  not  strong  enough  to  withstand  the  shocks  to  which  they  are 
subjected. 

Mr.  Stevens.  Will  you  file  a  definite  statement  showing  the  rela- 
tive cost  of  building  refrigerator  cars  from  the  year  1898  and  for  last 
year  for  general  packing-house  products  and  for  fruit? 

Mr.  RoBBiNS.  I  am  willing  to  do  that. 

Mr.  Stevens.  We  would  like  to  have  that  information.  And  in  that 
statement  I  wish  vou  would  state  the  difference  in  size  which  vou 
already  have  stated,  and  the  amount  of  increase  in  weight,  and  the 
amount  of  steel  used. 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  You  operate  no  stock  cars? 

Mr.  Bobbins.  We  do  operate  a  few,  yes,  sir;  between  100  and  200 
only;  but  we  have  less  stock  cars  than  we  used  to  have,  and  are  gradu- 
ally going  out  of  that  business. 

Mr.  Stevens.  You  stated  that  you  had  invested  in  various  wavs 
about  S15,000,000? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  How  much  do  you  consider  is  invested  in  cars,  in 
equipment  like  cars? 

Mr.  Bobbins.  Probably  $14,000,000  of  it. 

Mr.  Stevens.  How  many  cars  have  you? 

Mr.  Bobbins.  Fourteen  thousand  cars,  approximately. 

Mr.  Stevens.  Divided  into  what  classes? 

Mr.  Bobbins.  Well,  they  are  almost  all  refrigerators.  We  have  a 
few  tank  cars,  about  125,  and  we  have  a  few  stock  cars. 

Mr.  Stevens.  What  are  those  used  for? 
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Mr.  Bobbins.  For  shipments  of  cotton-seed  oil  and  lard.  They  are 
used  in  our  packing-house  business  almost  entirely. 

Mr.  Stevens.  Then  your  cars  average  on  your  books  about  $1,000 
apiece? 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  How  many  repair  shops  have  you? 

Mr.  RoBBiNS.  Our  main  shop  is  at  Cnicago,  where  we  employ  about 
600  men.  We  have  another  shop  at  Kansas  City,  where  we  employ 
about  400  men,  and  in  South  Omaha  we  have  one  where  we  employ 
about  100  men,  and  we  have  smaller  branch  shbps  at  Sioux  City  and 
Sacramento  and  Lios  Angeles  and  Mobile,  and  I  suppose  a  dozen  other 
places. 

Mr.  Stevens.  What  investment  does  that  represent? 

Mr.  Bobbins.  Practically  three  or  four  hundred  thousand  dollars. 

Mr.  Stevens.  You  stated  that  yoir  had  more  than  50  icing  stations? 

Mr.  KoBBiNS.  Yes,  sir. 

Mr.  Stevens.  About  what  investment  would  that  represent? 

Mr.  RoBBiNS.  Well,  the  icing  stations  comprise  most  of  the  balance 
of  our  investment. 

Mr.  Stevens.  About  a  million  dollars? 

Mr.  RoBBiNS.  Well,  nearly  that;  yes,  sir. 

Mr.  Stevens.  What  is  the  annual  cost  of  your  ice  that  you  use? 

Mr.  RoBBiNS.  I  have  no  figures  on  that.  I  can  generalize  on  it  a 
little  if  you  like. 

Mr.  Stevens.  Just  approximately  ? 

Mr.  KoBBiNS.  I  think  we  use  about  500,000  tons  per  annum. 

Mr.  Stevens.  Is  that  natural  ice  or  is  most  of  it  artificial  ice? 

Mr.  Bobbins.  To-day  in  most  places  we  use  artificial  ice.  Most  of 
the  places  where  we  use  ice  it  is  not  formed  naturally. 

Mr.  Stevens.  And  you  purchase  it,  as  you  indicated,  at  Chattanooga  ? 

Mr.  RoBBiNS.  Yes,  sir;  at  places  we  have  our  own  plants.  We  can 
not  get  anybody  to  supply  the  ice  in  certain  places. 

Mr.  Stevens.  Of  tne  14,000  cars,  could  you  tell  us  how  many  are 
fruit  cars,  how  man}'^  are  beef  cars,  and  how  many  are  general  freight 
cars? 

Mr.  Bobbins.  About  8,000  of  them  are  fruit  cars  and  the  balance 
are  packing-house  cars,  most  of  the  balance  being  refrigerators,  includ- 
ing stock  and  tank  and  a  few  box  cars. 

Mr.  Stevens.  That  8,000  cars  includes  cars  only  marked  "Armour 
Car  Line  Company,"  does  it? 

Mr.  Bobbins.  ]No,  sir. 

Mr.  Stevens.  What  other  marks  are  there  ? 

Mr.  Bobbins.  The  tank  cars  are  marked  *^  Armour  tank  line."  The 
box  cars  are  marked  ''Armour  and  Company;"  and  then  several  of  our 
older  cars  we  rent  to  breweries,  and  we  put  their  names  on  them. 
Then  soine  other  outside  concerns  have  some  of  our  cars  with  their  let- 
tering on  them.     There  are  comparatively  few  of  them,  however. 

Mr.  Stevens.  Now,  the  fruit  cars  include  those,  for  example,  of  the 
Continental  Fruit  Express,  do  they  J 

Mr.  Bobbins.  I  have  lumped  the  Continental  Fruit  Express  in  with 
our  fruit  cars. 

Mr.  Stevens.  That  is  what  I  wanted  to  get  at. 

Mr.  Bobbins.  Most  of  the  fruit  cars  are  lettered  "Fruit  Growers, 
Express,"  and  some  of  them  ''Kansas  City  Express,"  and  the  Conti- 
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nental  Fruit  Express  is  a  separate  company;  but  the  ownershiD  is  prac- 
tically the  same,  and  1  am  president  of  both  companies,  ana  in  what 
I  have  said  I  have  grouped  both  companies  together. 

Mr.  Stevens.  About  how  many  cars  did  you  say  were  leased  to 
brewers? 

Mr.  RoBBiNS.  We  have  perhaps  200  or  300  altogether. 

Mr.  Stevens.  And  all  or  the  cars  of  the  Continental  Fruit  Express 
are  fruit  carsi 

Mr.  RoBBiNs.  Yes,  sir. 

Mr.  Stevens.  What;  do  you  calculate  as  your  average  mileage  per 
day  that  your  cars  are  expected  to  earn  1 

Mr.  Bobbins.  I  think  tnat  leaden  right  up  to  the  same  question  that 
we  were  talking  about  before,  Mr.  Stevens.  I  have  not  got  the  figure;;; 
here,  and  I  haven't  it  clearly  in  mind. 

Mr.  Stevens.  You  do  stette  your  mileage  in  some  public  way,  do 
you  not?     You  are  obliged  to? 

Mr.  RoBBiNS.  No,  sir;  I  think  not. 

Mr.  Stevens.  What  taxes  do  you  pay? 

Mr.  RoBBiNS.  We  pay  State  taxes  in  pretty  much  every  State  we 
operate  in. 

Mr.  Stevens.  On  what  basis  are  those  taxes  calculated? 

Mr.  KoBBiNS.  Generally  on  mileage  in  the  State. 

Mr.  Stevens.  So  that  you  have  filed  a  statement  of  mileage  in  sev> 
eral  of  the  States,  have  vou  not? 

Mr.  RoBBiNS.  I  think  we  have;  yes.  sir. 

Mr.  Stevens.  Do  you  recall  the  mileage  filed,  for  instance,  for  the 
State  of  Michigan? 

Mr.  RoBBiNS.  No,  sir;  I  do  not. 

Mr.  Stevens.  Or  for  the  State  of  Illinois? 

Mr.  RoBBiNS.  No,  sir.  Those  tax  statements  I  do  not  handle  per- 
sonally. 

Mr.  Stevens.  I  think  you  see  the  importance  of  our  having  sonic 
statement  as  to  the  avei*age  mileage  that  you  receive,  or  some  state- 
ment from  which  it  can  be  calculated,  and  I,  for  the  committee,  would 
like  to  have  such  a  statement. - 

Mr.  UoBBiNS.  I  will  answer  that  the  same  way  as  the  other  I'equest. 
that  I  will  consider  favorably  giving  3'ou  some  information  on  those 
lines. 

Mr.  Stevens.  Do  you  run  your  refrigerators  in  the  dressed  beef 
trade  as  fast  as  or  faster  than  the  fruit  cars  ? 

Mr.  Robbins.  Practicallv  the  same. 

Mr.  Stevens.  Do  these  dressed-beef  or  fruit  cars  run  as  fast  as  or 
faster  than  stock  cars? 

Mr.  Robbins.  Well,  no  faster,  and  frequently  not  as  fast. 

Mr.  Stevens.  How  do  they  average,  in  your  opinion,  as  to  mileage 
right  through  the  year,  in  comparison  witli  the  stock  cars?    • 

Mr.  Robbins.  I  think  the  mileage  is  not  very  different.  Of  course 
the  stock-car  rate  per  mile  is  somewhat  less  than  that  of  the  refriger- 
ator car. 

Mr.  Stevens.  I  am  not  speaking  of  the  mileage,  but  of  the  rate  of 
speed. 

Mr,  Robbins.  Yes,  sir. 

Mr.  Stevens.  You  calculate  that  the  one  car  can  make  about  the 
sanxe  number  of  miles  as  the  other? 
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Mr.  Bobbins.  In  a  general  way,  but  I  have  no  way  of  drawing  an 
intelligent  comparison  on  tliat.  We  hardly  consider  ourselves  in  the 
stock-car  business. 

Mr.  Stevens.  You  were  not  here  when  Mr.  Reichmann  testified  as 
to  the  daily  mileage  they  expected  from  their  cars? 

Mr.  KoBBiNS.  I  saw  his  stotement,  but  I  have  not  got  it  very  clearly 
in  my  mind. 

Mr.  Stevens.  That  would  be  about  90  miles  a  day,  as  I  understand  it? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  Your  cars  would  run  as  fast  as  that? 

Mr.  Bobbins.  Approximately.  I  think  there  is  no  way  of  making 
the  comparison;  and  in  that  connection  I  think  it  is  proper  to  explain 
that  the  fruit  cars  do  not  make  as  much  mileage  as  the  packing-house 
cars. 

Mr.  Stevens.  That  is  what  I  wanted  to  know. 

Mr.  Bobbins.  Because  the  fruit  cars  necessarily  are  delayed  more 
or  less  in  awaiting  loading  in  certain  sections,  and  there  is  a  period  of 
the  year  when  we  can  not  use  them  at  all.  We  sometimes  have  had  as 
high  as  2,000  or  3,000  fruit  cars  out  of  service,  and  sometimes  more 
than  that. 

Mr.  Stevens.  In  making  vour  returns  for  taxation  what  mileage  do 
you  return,  the  miles  actually  traversed? 

Mr.  Bobbins.  Yes,  sir;  we  comply  with  the  statutes  in  the  various 
States  in  that  respect.  I  think  there  are  hardly  any  two  States  alike. 
The  statutes  are  so  complicated  that  I  have  long  since  dropped  trying 
to  keep  track  of  them.  We  have  a  special  man  who  works  out  those 
statements.  Sometimes  we  get  the  information  from  the  roads,  and 
sometimes  from  our  own  books.  Sometimes  the  roads  running 
through  two  States  will  report  all  their  mileage  to  us,  and  we  have  no 
way  of  knowing  how  much  is  in  one  State,  and  how  much  is  in  the 
other.  It  is  a  complicated  process.  In  some  of  the  States  it  is  not 
on  the  mileage  basis,  but  on  the  number  of  cars. 

Mr.  Stevens.  On  the  number  of  cars? 

Mr.  Bobbins.  Yes,  sir.  In  California  it  is  on  the  number  of  cars 
in  each  county  on  a  given  day,  whether  they  are  loaded  or  empty,  and 
we  settle  with  every  county.  The  taxes  are  very  high — I  thinK  ^5,000 
or  $6,000  in  California  alone. 

Mr.  Stevens.  You  have  no  item  of  expenses  of  operation  separate 
from  the  expenses  of  repaira,  have  you? 

Mr.  Bobbins.  I  think  that  we  keep  our  repairs  separate. 

Mr.  Stevens.  You  keep  them  separate  ? 

Mr.  Bobbins.  I  think  so. 

Mr.  Stevens.  Then  what  would  the  expenses  of  operation  include, 
insurance? 

Mr.  Bobbins.  That. would  be  one  of  the  expenses.  Yes,  sir;  we 
insure  our  cars.     And  it  would  include  salaries  and  expenses. 

Mr.  Stevens.  Would  it  include  field  agents? 

Mr.  Bobbins.  What? 

Mr.  Stevens.  Would  it  include  field  agents,  soliciting  business? 

Mr.  Bobbins.  Yes,  sir;  in  all  our  districts,  and  all  other  emplovees. 
I  do  not  know  whether  it  has  been  made  clear  here  that  on  a  very  large 
part  of  our  business — for  instance,  in  Georgia  on  peaches  and  North 
QEirolina  on  berries — we  load  the  fruit  into  the  cars.  The  growers 
bring  the  crates  to  the  doors  and  our  men  put  them  in  place  in  the 
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cars  and  strip  them,  se^ratin^  them  so  that  cold  air  circulates  aroand 
each  package,  and  tnat  is  an  item  of  expense  that  amounts  to  about  $3 
a  far. 

Mr.  Stevens.  Who  collects  it? 

Mr.  KoBBiNS.  The  railroads  for  our  account  as  part  of  our  char^. 

Mr.  Stevens.  And  that  expense  of  operation  would  include  that 
expense  of  loading. 

Mr.  RoBBiNS.  That  would  he  one  of  the  expenses  of  operation..  The 
ice  furnished,  of  course,  would  be  an  item,  and  as  bearin?  on  that  I 
would  say  that  we  have  auite  a  force  of  experienced  men  Siat  we  have 
no  employment  for  for  three  or  four  montns  in  the  year  but  we  keep 
them  on  our  pay  roll. 

Mr.  Stevens.  What  sort  of  men  ? 

Mr.  RoBBiNs.  District  men,  who  are  particularly  acquainted  with 
icing  and  the  distribution  of  cars  and  this  loading.  We  find  that  we 
can  not  pick  up  men  every  year  here  and  there  who  are  competent  to 
do  that  kind  of  work. 

Mr.  Stevens.  Have  you  any  idea  what  amount  is  charged  per  car 
for  operation,  including  these  expenses,  per  annum? 

Mr.  RoBBiNs.  We  do  not  get  at  it  in  that  way.  We  keep  a  state- 
ment of  operating  expenses  in  connection  with  this  fruit  business  for 
each  district,  showing  the  cost  of  ice,  and  the  district  men,  telephone 
and  telegraphing,  and  all  the  expenses  that  enter  into  it,  and  if  we 
iind  that  througn  our  thrift  or  new  arrangements  we  have  been  able 
to  <io  the  business  more  cheaply,  we  put  down  the  rate.  This  coming 
season  we  have  already  decicfed  to  slightly  reduce  our  i-ate  in  three  or 
four  different  sections  because  we  are  getting  a  little  cheaper  ice  and 
the  business  has  increased  in  volume;  and  we  insist  that  we  only  try 
to  get  a  reasonable  margin  of  profit  on  this  i*efrigeration,  and  as  8oon 
as  there  are  any  conditions  to  warrant  reductions  we  make  them.  In 
that  connection  1  have  here  an  abstract  from  the  testimony  of  the  sec- 
retary of  the  Georgia  Peach  Growers'  Association  at  a  hearing  before 
the  Interstate  Commerce  Commission  last  year,  during  the  spring  of 
1904.  Commissioner  Prouty  asked  him  '^Isthe  icing  charge  sati*<- 
f  actory  ? " 

Mr.  Hazlehurkt.  The  icing  charge  is  greater  than  on  fresh  beef  or  any  other 
stuff  that  has  to  be  handled  the  same  way;  but  we  are  willing  to  pay  the  money  for 
icing.  In  other  words,  if  we  can  get  the  minimum  reduced  to  wnat  is  really  in  the 
car,  400  crates,  we  are  willing  to  pay  $68.75  and  get  the  idng.  We  do  not  want 
them  to  take  any  ice  off  the  cars. 

Commissioner  Pboitty.  Do  you  think  it  is  worth  $68  to  keep  those  cars  filled  with 
ice?    Are  you  satisfies!  that  it  is  a  reasonable  charge? 

Mr.  Hazlehurst.  Yes,  sir. 

Of  course  the  minimum  is  a  thing  that  we  have  no  connection  with. 

Mr.  Stevens.  Then  you  base  your  charges  for  icing  on  the  cost? 

Mr.  RoBBiNS.  On  the  cost,  with  a  reasonableaddition  for  profit, 

Mr.  Stevens.  Certainly.  Do  you  not  calculate  to  make  an  added 
profit  out  of  icing  to  compensate  for  any  lack  of  profit  on  mileage! 

Mr.  RoBBiNS.  As  I  have  said,  the  mileage  on  the  fruit  car  does  not 
provide  a  reasonable  remuneration,  so  that  if  we  tried  to  do  the  refrig- 
eration at  bare  cost  and  depended  on  the  mileage  we  would  not  be  m 
the  business. 

Mr.  Stevens.  Then  the  cost  of  icing  pays  somewhat  for  service  of 
the  car  ? 
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Mr.  Bobbins.  No,  sir;  I  do  not  think  that  you  can  put  it  that  way. 

Mr.  Stevens.  What  is  the  statement? 

Mr.  Bobbins.  That  there  is  no  profit  from  the  mileage  from  the  car. 

Mr.  Stevens.  Where  do  you  n^e  your  profit,  then? 

Mr.  Bobbins.  We  make  a  slight  profit  on  the  refrigeration. 

Mr.  Stevens.  All  the  profit  that  you  get  out  of  the  business  is  out 
of  the  refrigeration? 

Mr.  Bobbins.  Yes,  sir;  practically  so.  It  is  on  the  fruit-car  bus- 
iness. On  a  bare  mileage  basis  I  do  not  think  that  we  would  be  in 
the  fruit-car  business. 

Mr.  Stevens.  How  about  the  dairy  and  dressed-beef  business? 

Mr.  Bobbins.  We  are  not  in  that  except  as  to  the  shipments  from 
our  own  houses,  and  we  handle  that  in  the  same  way  as  we  handle  the 
beef.  The  cars  are  constantly  employed  the  year  around,  and  there 
is  a  reasonable  margin  from  the  mileage  from  the  cars  in  the  packing- 
house business  became  of  their  constant  service. 

Mr.  Stevens.  Then  the  difference  in  length  of  service  makes  the 
difference  in  the  profit,  does  it? 

Mr.  Bobbins.  Yes,  sir.  Interest  and  depreciation  is  going  on  just 
the  same. 

Mr.  Stevens.  About  what  percentage  of  the  total  mileage  made  by 
your  refrigerator  cars  in  the  dressed-beef  trade  makes  1  cent  a  mile; 
Ho  you  recollect? 

Mr.  Bobbins.  No,  sir;  but  generally  speaking  the  1-cent  mileage 
is  between  the  Missouri  Biver  and  Chicago. 

Mr.  Stevens.  That  represents  a  large  traffic,  does  it  not? 

Mr.  Bobbins.  It  is  a  Wge  traffic,  yes,  sir;  but  I  would  not  think 
that  it  represented  more  than  10  or  15  per  cent  of  the  total. 

Mr.  Si^vENS.  The  total  of  the  dressed-beef  trade? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  And  the  balance  would  be  at  three- fourths  of  a  cent? 

Mr.  Bobbins.  Yes,  sir;  ^nerally  speaking.  There  is  a  cent  a  mile 
paid  in  one  or  two  other  districts. 

Mr.  Stevens.  Where? 

Mr.  Bobbins. 
Boston  from 

will  explain  that  in  this  way.  The  time  was  when  there  was  a  differ- 
ential m  the  rate  that  way  of  2  cents  a  hundred,  and  the  mileage 
was  three-fourths  of  a  cent.  For  some  reason,  a  great  many  years 
ago — I  do  not  remember  what  it  was— the  plan  was  changed  and  the 
differential  was  taken  off  and  the  extra  mileage  paid  as  a  substitute, 
so  that  the  effect  is  practically  the  same. 

Mr.  Stevens.  And  all  of  the  balance  of  the  business  is  on  a  three- 
quarters  of  a  cent  a  mile  basis? 

Mr.  Bobbins.  Yes,  sir;  generally  speaking. 

Mr.  Stevens.  That  includes  the  California  fruit  business? 

Mr.  Bobbins.  Yes,  sir;  the  lines  between  the  Missouri  Biver  and 
Chicago  also  pay  a  cent  a  mile  on  fruit  cars. 

Mr.  Stevens."  But  three-quarters  of  a  cent  west  of  the  Missouri 
Biver? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  Both  ways  ? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  Loaded  or  unloaded? 


JS.  On  shipments  of  beef  only  (not  provisions),  routed  to 
Chicago  via  Montreal,  there  is  1  cent  a  mile  paid.     I 
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Mr.  UoBBiNS.  Yes,  sir. 

Mr.  Stevens.  What  is  tlie  average  mileage  rate  on  box  cars} 

Mr.  KoBBiNS.  The  railroads  pay  the  private  car  lines  six-tenths  of  a 
cent.  Of  course  the  interchange  between  the  railroads  is  20  cents  per 
car  per  day. 

Mr.  Stevens.  What  do  you  calculate  to  get  on  your  box  cars? 

Mr.  Bobbins.  Six-tenths  of  a  cent  a  mile,  I  think,  universally. 

Mr.  Stevens.  And  the  same  on  stock  cars? 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  How  many  days  per  year  do  you  estimate  that  your 
dressed- beef  cars  are  kept  out  of  active  service  for  the  sak^  of  mailing 
repairs  and  for  other  reasons? 

Mr.  RoBBiNS.  That  would  be  a  mere  guass,  Mr.  Chairman,  but  I 
think  thirty  days  out  of  the  year. 

Mr.  Stevens.  Then  they  run  eleven  months  of  the  year  earning 
mileage? 

Mr.  KoBBiNS.  I  think  so. 

Mr.  Stevens.  How  about  the  fniit  cars? 

Mr.  Bobbins.  The  fruit  cars  are  out  of  service,  I  think,  at  least 
three  months. 

Mr.  Stevens.  Then  three-quarters  of  the  time  they  are  in  service  if 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  That  makes  the  diflference  in  the  profits  between  the 
two? 

Mr.  Bobbins.  Yes,  sir;  from  the  mileage  standpoint. 

Mr.  Stevens.  And  how  about  the  stock  cars  and  box  cars?  About 
how  do  they  compare  in  length  of  service? 

Mr.  Bobbins.  About  the  same  as  the  beef  cars.     What  few  stock 

and  box  cars  we  have  we  generally  use  in  our  own  service.     The  box 

cars,  for  instance,  we  have  to  load  with  fertilizer  and  hides,  because 

the  railroads  object  to  having  their  own  grain  cars  loaded  with  that 

•    kind  of  freight. 

Thereupon  a  recess  was  taken  until  2  o'clock  p.  m. 

AFTERNOON   SESSION. 

The  subcommittee  met  pursuant  to  adjournment,  Hon.  Fred.  C. 

Stevens  in  the  chair. 

STATEMENT  OF  MR.  ftEOEGE  B.  ROBBIirS— Continued. 

Mr.  Bobbins.  Mr.  Chairman,  1  would  like  to  say  a  word  about  that 
Eiinsas  City  advertisement  which  was  spoken  of  this  morning. 

Mr.  Stevens.  Yes,  sir. 

Mr.  Bobbins.  I  hope  that  it  is  plain  to  you  that  I  would  not 
willfully  state  as  a  fact  something  that  was  contrary  to  a  pablic 
advertisement. 

Mr.  Stevens.  You  do  not  need  to  state  that,  Mr.  Bobbins.  I  know 
you  would  not. 

Mr.  Bobbins.  I  do  not  know  what  you  have  there  or  what  it  refers 
to,  but  I  would  simply  like  to  repeat  this:  That  I,  personally,  as  rep- 
resenting the  two  car  lines,  have  for  some  time  opposed  any  Armour 
interest  operating  in  produce,  and  that  a  year  ago  Mr.  Armour,  the 
president  of  Armour  &  Co. ,  issued  an  order  to  that  effect  to  all  biunohes 
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and  bouses.  That  order  was  renewed  again  in  September.  We  baye 
many  hundred  branches,  and  a  fifood  many  thousand  men  employed,  and 
Home  of  them  new  men,  and  it  is  always  possible  that  some  overzealous 
individual  will  do  something  the  effect  of  which  is  not  appreciated  at 
the  moment.  But  I  want  to  say  again  that  I  know  if  any  man  in  the 
Armour  Packing  Company  has  started  out  again  to  handle  produce  in 
any  way  it  wUl  be  stopped.  I  know  that  policy  has  been  decided  on 
and  that  it  will  be  held  to. 

I  would  say,  also,  that  of  course  that  is  only  a  side  light,  at  best,  on 
the  car-line  Question.  That  kind  of  stuff  is  not  handled  in  our  cars, 
as  a  rule,  ana  whatever  may  have  been  done  in  it  is  by  a  different  cor- 
poration; and  while  the  commission  man  will  naturally  object  to  it,  the 
grower  of  that  produce  will  probably  commend  us  just  as  much  as  the 
commission  man  will  censure  us  for  whatever  has  been  done  in  that 
direction. 

Mr.  Stevens.  You  understand  the  position  of  this  committee.  We 
have  not  any  right  to  investigate  your  private  business;  but  we  have 
a  right  to  kndw  whatever  in  your  business  contributes  to  or  is  a  device 
or  a  scheme  for  rebates  or  gives  an  opportunity  for  rebating  or  dis- 
criminations of  any  sort,  or  is  the  basis  lor  any  sort  of  an  unreasonable 
or  excessive  charge  for  interstate  transportation.  Under  the  law  we 
have  a  right  to  inauire  into  all  that. 

Mr.  RoBBiNS.   les,  sir. 

Mr.  Stevehs.  That  is  exactly  what  we  are  trying  to  do. 

Mr.  RoBBiNs.  At  the  same  time  this  fact  of  our  dealing  to  a  very 
small  extent — or  some  of  the  Armour  houses — in  these  products  is  macfe 
a  very  important  feature  by  the  other  side,  and  I  want  to  make  the 
point  that  it  is  a  drop  in  the  bucket  on  the  main  issue,  even  if  all  they 
claim  is  correct;  but  I  maintain  again  that  the  policy  has  been  decided 
on  in  good  faith  to  go  out  of  the  produce  business  and  that  it  will  be 
maintained. 

Mr.  Stevens.  Do  you  intend  to  run  or  try  to  run  your  cars  as  fast 
as  the  other  refrigerator  companies  engaged  in,  for  instance,  the  beef 
business,  such  as  the  S.  &  S.  Company  or  the  Swift  Company,  to  make 
as  many  miles  a  day  'i 

Mr.  KoBBiNS.  Generally  speaking,  the  cars  loaded  with  fruit  and 
the  cars  loaded  with  beef  are  carried  in  the  same  trains  and  on  the 
same  schedules  in  the  same  district. 

Mr.  Stevens.  So  that  they  make  about  the  same  speed  ? 

Mr.  RoBBiNS.  They  make  about.the  same  speed  while  running;  but, 
as  explained  before,  the  fruit  cars  have  an  off  season,  which  is  not 
true  of  the  beef  cars. 

Mr.  Stevens.  The  point  that  I  have  in  mind  is  that  you  run  your 
cars  about  the  same  as  the  other  companies  run  their  cars,  and  there 
is  no  great  difference  as  to  speed? 

Mr.  RoBBiNS.  No,  sir;  not  as  long  as  the^  are  in  service  at  all.  Of 
course,  in  connection  with  the  fruit,  there  is  not  only  the  off  season, 
when  there  is  little  business  moving,  but  it  is  necessary  also  to  accu- 
mulate cars,  frequently  a  week  to  a  month  in  advance,  to  meet  the 
demands  of  the  fruit  business  in  the  territory  in  the  busy  season, 
whereas  the  beef  cars  are*  generally  moved  in  and  out  without  much 
delay.  It  is  through  our  thrift  that  the  mileage  referred  to  is  obtained, 
even  out  of  the  beef  cars. 

Mr.  Stevens.  Who  owns  the  National  Oar  Line  Company  ? 
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Mr.  R0BBIN8.  We  have  no  interest  in  it 

Mr.  Stevens.  You  have  no  interest  in  it? 

Mr.  Bobbins.  No,  sir.  As  I  understand,  it  is  a  separate  corpora- 
tion. 

Mr.  Stevens.  What  sort  of  cars  do  the v  run  ? 

Mr.  RoBBiKS.  Packing-house  cars,  nearly  altogether. 

Mr.  Stevens.  For  packing- house  products? 

Mr.  KoBBiNS.  Yes,  sir. 

Mr.  Stevens.  They  report  to  the  State  of  Iowa  for  purposes  of 
taxation  the  average  mileage  of  their  refrigerator  cars  as  300  miles  a 
day.     Do  3'ou  think  that  is  possible? 

Mr.  RoBBiNS.  I  would  not  think  that  it  was,  Mr.  Stevens.  If  it  is, 
they  are  a  good  deal  smarter  than  we  are. 

Mr.  Stevens.  That  is  what  I  wanted  to  get  at. 

Mr.  Bobbins.  But  this  explanation  might  be  made  in  connection 
with  that,  that  the  cars  simply  cross  the  State  of  Iowa  from  South 
Omaha  for  eastern  points,  and  none  of  the  delays  incident  to  the  busi- 
ness are  experienced  in  Iowa.  The  cars  are  in  Iowa  only  while  in 
train. 

Mr.  Stevens.  .You  state  that  you  charge  off  for  depreciation  12  per 
cent  per  annum  gn  your  refrigerator  cars? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.     Is  that  the  master  car  builder^s  estimate? 

Mr.  Bobbins.  No,  sir.  The  master  car  builder's  rule,  which  was 
formulated  to  cover  box  cars,  and  stock  cars,  and  coal  cars,  is  6  per 
cent.  But  we  figure  8  per  cent  on  stock  and  box  oars  and  12  per  cent 
on  refrigerators. 

Mr.  Stevens.  That  is  what  I  wanted  to  get  at.  Now,  in  operating 
the  cars,  and  in  turning  over  cars  to  a  railroad  company  for  three 
quarters  of  a  cent  per  mile,  what  do  you  furnish  ana  pay;  just  the 
cars,  or  anything  else?  Do  you  pay  the  expense,  for  example,  of 
lubrications 

Mr.  Bobbins.  No,  sir;  except  when  a  car  needs  lubrication  when 
leaving  our  own  shop.  In  passing  over  a  road,  the  railroad  furnishes 
the  lubrication. 

Mr.  Stevens.  What  I  wanted  to  get  at  was  the  expense  of  opera- 
tion, and  I  think  that  you  have  answered  that.  You  could  not  give 
the  average  annual  expense  per  car  of  the  different  classes? 

Mr.  Bobbins.  No,  sir;  I  haven't  those  figures. 

Mr.  Stevens.  Either  for  repairs  or  operation? 

Mr.  Bobbins.  No,  sir;  1  haven't  those  figures. 

Mr.  Stevens.  Could  you  get  them  and  furnish  them  to  the  com- 
mittee? 

Mr.  Bobbins.  Well,  I  think  that  should  be  included  with  my  other 
answer  on  the  qnestion  of  earnings  and  expenses. 

Mr.  Stevens.  And  you  do  not  wish  to  answer  on  that  account? 

Mr.  Bobbins.  I  prefer  not  to  agree  to  furnish  it  at  the  moment. 

Mr.  Stevens.  Is  there  any  difference  in  the  cost  of  repairs  when  a 
car  is  hauled  an  avei-age  of  100  miles  a  day  and  the  cost  when  it  is 
hauled  an  average  of  50  or  75  miles  a  dav  ? 

Mr.  Bobbins.  Yes,  sir;  I  would  say  that  there  would  be. 

Mr.  Stevens.  Is  there  anv  rule  about  that? 

Mr.  Bobbins.  No,  sir;  I  ^o  not  think  there  is  any  way  of  proving 
the  difference,  beyond  the  fact  that  the  expense  is  more  when  it  is  run- 
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ning  than  when  standing  still,  and  that  the  faster  it  runs  the  more  the 
expense  would  be,  the  more  wheel  wear  there  would  be,  naturally,  and 
the  more  general  wear  and  tear.  The  wear  and  tear  on  any  equipment 
is  greater  the  faster  it  iiins. 

Mr.  Stevens.  I  notice  in  the  reports  to  the  State  of  Michigan  that 
most  of  the  refrigerator  cars  there  run  at  about  the  rate  that  the 
National  line  runs  in  the  State  of  Iowa.  In  what  way  are  the  beef  cars 
run  through  the  State  of  Michigan — as  through  trains,  or  througli 
business,  generally? 

Mr.  RoBBiNS.  The  Michigan  Central  and  the  Grand  Trunk,  that 
carry  most  of  the  east-bound  beef  business  from  Chicago,  receive  their 
loads  in  Chic&go,  and  the  contents  of  those  cars  are  destined  through 
Detroit  or  Buffalo,  for  instance. 

Mr.  Stevens.  At  about  what  rate  are  the  cars  run  through  the  State 
in  that  way — 20  miles  an  hour  ^ 

Mr.  Bobbins.  Well,  the  time  from  Chicago  to  New  York  is  generally 
sixtv  bout's. 

Mr.  Stevens.  Nine  hundred  miles? 

Mr.  Bobbins.  About  900  miles,  which  would  be  about  15  miles  an 
hour. 

Mr.  Stevens.  Fifteen  miles  an  hour? 

Mr.  Bobbins.  While  they  are  in  through  trains.  That,  of  course, 
refers  to  the  loaded  movement  only. 

Mr.  Stevens.  Yes. 

Mr.  Bobbins.  And  empty,  the  rate  might  not  be  a  quarter  of  that. 

Mr.  Stevens.  Have  you  any  objection  to  informing  the  comn^ittee 
with  what  railroad  lines  you  have  exclusive  contracts! 

Mr.  Bobbins.  I  have  no  objection  whatever. 

Mr.  Stevens.  We  would  like  to  have  a  list  of  the  lines. 

Mr.  Bobbins.  I  can  mention  a  good  many  of  them,  or  I  can  send 
you  a  complete  list. 

Mr.  Stevens.  We  would  like  a  complete  list. 

Mr.  Bobbins.  I  have  no  objection  to  that  whatever. 

Mr.  Stevens.  Are  the  contracts  substantially  the  same  as  the  Pere 
Marquette  contract? 

Mr.  Bobbins.  Generally  speaking,  yes,  sir.  I  can  state  in  a  very 
few  words  the  substance  of  tnem  all. 

Mr.  Stevens.  What  points  of  difference  are  there? 

Mr.  Bobbins.  We  agree  to  furnish  all  the  cars  reauired,  and  suitable 
cars,  ice,  and  ample  refrigeration,  or  respond  in  aamages  in  case  of 
failure  to  provide  any  of  the  items  mentioned.  On  the  other  hand, 
the  railroad  company  simply  agrees  to  use  our  cars  exclusively  for 
certain  specified  business  for  a  certain  period.  It  generally  refers  to 
^berries  or  peaches  or  high-grade  fruit. 

Mr.  Stevens.  Would  you  leave  with  the  stenographer  or  send  to 
the  stenographer  a  blan&  contract,  so  that  we  could  nave  an  idea  of 
the  provisions  ? 

Mr.  Bobbins.  The  Pere  Marquette  contract,  so  far  as  that  is  con- 
cerned, is  printed  in  the  Senate  proceedings. 

Mr.  Stevens.  Perhaps  you  had  better  send  us  a  copy,  so  that  we 
can  have  a  copy  here. 

Mr.  Bobbins.  Very  well. 

Mr.  Stevens.  How  many  ref rigemtor  cars  did  you  furnish  the  Pere 
Marquette  Bailroad  under  the  terms  of  that  contract  for  the  year  1904  i 
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Mr.  RoBBiNS.  I  can  only  speak  from  memory,  but  if  I  remember 
right  that  was  an  off  year,  and  we  handled  up  their  line  about  1,500 
carloads  of  peaches  and  grapes,  which  probaoly  took  from  1,000  to 
1,200  individual  cai*8. 

Mr.  Stevens.  Was  that  less  than  previous  years? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  Why;  was  the  crop  smaller? 

Mr.  Bobbins.  It  was  smaller  in  Michigan  and  much  larger  else- 
where. For  instance,  Geor^a  had  a  very  heavy  crop  last  year. 
Delaware  and  some  other  sections  had  heavy  crops  also,  and  that  inter- 
fered with  the  Michigan  shipments,  particularly  to  the  F^r  E^t. 

Mr.  Stevens.  Is  there  any  difference  in  the  different  months  in  the 
year  as  to  the  number  of  cars  that  are  required?  How  many  are  fur- 
nished each  month? 

Mr.  Bobbins.  In  all  sections  ? 

Mr.  Stevens.  No;  in  Michigan. 

Mr.  Bobbins.  Yes,  sir;  decidedly. 

Mr.  Stevens.  About  how  long  would  that  be? 

Mr.  Bobbins.  On  the  business  that  we  undertake  to  handle  there, 
it  all  moves  practically  within  two  months — September  and  October. 

Mr.  Stevens.  So  that  you  furnish  no  cars  at  other  times  of  the  year? 

Mr.  Bobbins.  Practically  none.  We  are  under  no  obligations  to 
ao  so,  and  we  are  not  really  called  upon  to  furnish  any. 

Mr.  Stevens.  And  your  contract,  then,  only  covers  the  fruit? 

Mr.  Bobbins.  The  peaches  and  grapes  moving  during  a  p>eriod  of 
about  two  months. 

Mr.  Stevens.  About  how  many  cars  did  you  furnish  to  the  various 
roads  with  which  you  had  contracts  during  the  last  year? 

Mr.  Bobbins.  Do  you  mean  the  largest  number  of  individual  cars? 

Mr.  Stevens.  Yes. 

Mr.  Bobbins.  Through  individual  lines? 

Mr.  Stevens.  Yes.. 

Mr.  Bobbins.  I  think  that  our  largest  contract  is  with  the  Southern 
Pacific,  under  which  we  agree  to  furnish  them  all  the  cars  required 
up  to  5,000  cars. 

Mr.  Stevens.  Did  you  furnish  that  many  ? 

Mr.  Bobbins.  I  think  at  times  we  have  had  the  full  number  in  their 
service.  Most  of  the  contracts  do  not  even  provide  anv  maximiun 
number  of  cars,  because  we  feel  able  to  take  care  of  all  toe  business, 
whatever  it  may  be. 

Mr.  Stevens.  When  you  furnish  your  list  of  contracts,  would  you 
please  place  opposite  the  number  of  cars  that  you  furnished  last  year? 

Mr.  Bobbins.  I  will  approximate  it;  yes,  sir.  I  do  not  know  that 
we  can  tell  it  exactly. 

Mr.  Stevens.  State  it  as  closely  as  you  can. 

Mr.  Bobbins.  Do  you  mean  the  number  of  ears  handled  under  that 
contract  or  the  number  of  individual  cars? 

Mr.  Stevens.  The  number  of  cars  handled  under  the  contract. 

Mr.  Bobbins.  We  can  give  you  that  very  readily. 

Mr.  Stevens.  Of  course,  the  individual  cars  would  be  hard  to  give? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  What  is  the  organization  known  as  the  California 
Fruit  Distributors'  Company  ? 
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Mr.  RoBBiNS.  I  know  the  organization  in  a  general  way,  if  it  can  be 
called  an  or^nization.  I  thins  that  it  is  a  cooperative  body  of  the 
northern  Csuifornia  fruit  growers  and  shippei^s. 

Mr.  Stevens.  They  have  their  headquartei*s  where? 

Mr.  RoBBiNS.  At  Sacramento. 

Mr.  Stevens.  Do  they  make  any  contracts  with  you? 

Mr.  RoBBiNS.  No,  sir. 

Mr.  Stevens.  Have  you  any  business  rebitions  with  them  at  all  ? 

Mr.  Robbins.  Not  direct.     We  handle  the  business  of  the  members. 

Mr.  Stevens.  Through  what  line? 

Mr.  Bobbins.  Through  our  fruit  growers'  express  line  and  over 
the  Southern  Pacific. 

Mr.  Stevens.  Over  the  Southern  Pacific  ? 

Mr.  KoBBiNS.  Yes,  sir. 

Mr.  Stevens.  Do  you  offer  any  special  inducements  for  them  to 
do  business  with  you? 

Mr.  Robbins.  No,  sir. 

Mr.  Stevens.  Have  you  ever  paid  them  any  rebates  ? 

Mr.  Robbins.  No,  sir. 

Mr.  Stevens.  Or  have  you  ever  authorized  any  drawback,  discrim- 
ination, or  preference? 

Mr.  Robbins.  No,  sir;  we  have  never  had  anv  business  with  them 
in  any  wa^,  shape,  or  manner.  They  do  not  rank  as  a  shipper.  They 
are  oi^nized  to  look  after  the  distribution  of  the  fruits  from  north- 
ern California,  the  stated  purpose,  I  believe,  being  to  avoid  a  glut  in 
any  particular  markets,  with  tne  hope  of  getting  letter  prices  lor  the 
producers. 

Mr.  Stevens.  They  are  a  distributing  company  ? 

Mr.  Robbins.  They  are  a  distributmg  company,  and  we  do  not 
come  into  contact  with  them  in  anv  way. 

Mr.  Stevens.  What  is  the  Producers'  Fruit  Company? 

Mr.  Robbins.  That  is  one  of  the  shipping  companies  of  northern 
California. 

Mr.  Stevens.  Of  the  same  nature  as  the  one  1  last  described  ? 

Mr.  Robbins.  No,  sir;  that  is  an  individual  shipping  company, 
which  1  think  belongs  to  the  Distributers'  Association  which  you 
spoke  of. 

Mr.  Stevens.  And  the  Pioneer  Fruit  Company  ? 

Mr.  Robbins.  They  are  another  shipping  company  and  a  member  of 
the  Distributers,  1  believe. 

Mr.  Stevens.  And  the  Penryn  Fruit  Company  i 

Mr.  Robbins.  That  is  another,  I  believe. 

Mr.  Stevens.  Do  you  have  any  business  with  any  one  of  these  indi- 
vidual concerns? 

Mr.  Robbins.  Yes,  sir;  we  handle,  I  think,  the  business  of  all  of 
them. 

Mr.  Stevens.  Do  you  make  any  direct  contracts  with  them? 

Mr.  Robbins.  Yes,  sir;  I  think  that  we  have. 

Mr.  Stevens.  Over  the  Southern  Pacific? 

Mr.  Robbins.  Yes,  sir. 

Mr.  Stevens.  Not  included  in  your  exclusive  contract? 

Mr.  Robbins.  Well,  it  is  a  question  whether  the  exclusive  contract 
does  not  cover  it  anyway,  but  we  have  a  separate  contract  with  sdh.o 
of  those  concerns. 
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Mr.  Steyenb.  Do  you  give  them  any  advantages  over  other  mem- 
bers of  the  California  Fruit  Distributors'  Company  ? 

Mr.  RoBBiNS.  No,  sir. 

Mr.  Stevens.  They  all  have  the  same  rates  and  facilities? 

Mr.  Bobbins.  Yes,  sir;  under  the  same  conditions.  I  think  I  know 
what  you  are  leading  up  to,  and  if  you  like,  I  will  explain  it. 

Mr.  Stevens.  Yes;  that  is  what  I  would  like  to  know  from  you. 

Mr.  RoBBiNS.  It  can  perhaps  best  be  explained  by  illustration.  At 
Sacrameqto  fruits,  particularly  pears,  come  up  the  river  by  boat,  and 
are  put  into  the  cars  at  Sacramento.  The  shippei*s  watch  the  fruit  tu> 
it  comes  oflf  the  boat,  and  when  one  of  them  finds  a  car  of  stuff  is  com- 
paratively green,  and  he  thinks  he  would  like  to  have  it  ripen  up  a 
little,  he  will  give  us  orders  to  let  that  car  run  without  ice  to  our  farst 
icing  station,  which  is  at  Truckee,  at  the  summit  of  the  Sierra  Nevada 
mountains,  where  ice  is  cheaper  than  in  Oilifomia.  The  next  car  he 
will  decide  it  better  to  have  iced  at  Sacramento,  and  will  so  order.  It 
would  be  very  difficult  to  cover  that  in  a  tariff,  so  that  a  man  at  the 
eastern  destination  would,  know  whether  that  car  was  iced  at  Sacra- 
mento or  Truckee.  There  would  be  nothing  in  the  billing  or  anything 
else  to  show;  so  that  we  bill  such  cars  at  the  regular  Sacramento  rate. 

When  a  man  orders  his  car  run  to  Truckee  under  ventilation,  it 
saves  ice,  and  we  get  cheaper  ice  on  top  of  the  mountains,  and  we 
refund  to  the  shipper  the  difference  between  the  cost  of  the  car  iced 
and  not  iced,  what  we  save  by  not  icing  it,  and  that  car  will  cost  less 
than  the  car  which  received  full  icing  at  Sacramento.  It  can  not  be 
called  a  rebate — it  is  an  equalization.  It  is  a  method  of  bookkeeping. 
It  is  the  most  convenient  way  for  the  shipper  and  for  us.  He  then 
has  the  same  charges  collected  at  the  eastern  end  on  all  cars,  and  where 
there  is  a  saving  in  the  ice  to  us,  he  gets  the  benefit  of  it. 

Mr.  Stevens.  That  is,  in  the  diffei-ence  of  the  saving  in  ice? 

Mr.  RoBBiNS.  Yes,  sir.  Our  Southern  Pacific  contract,  as  indicated 
in  that  Sacramento  Chamber  of  Commerce  report  which  I  read,  is 
most  exacting  in  that  we  shall  not  discriminate,  and  it  compels  us  to 
treat  all  shippers  alike. 

I  might  say  further,  in  that  connection,  that  an  occasional  car  is 
even  run  as  far  as  Ogden  before  it  is  iced,  and  sometimes  a  car  goes 
through  the  other  way,  via  Bakersfield,  or  even  runs  to  Los  Angeles 
without  ice,  and  we  make  an  adjustment  dependent  on  what  saving  in 
ice  is  performed.  Further,  at  times,  from  a  place  named  Vacaville,  a 
local  point  on  the  Southern  Pacific,  shippers  sometimes  order  their 
cars  fully  iced  and  sometimes  not  at  all  and  sometime  half  iced,  and 
we  adjust  with  the  shipper  dependent  on  the  amount  of  ice  used. 

Mr.  Mann.  Do  you  treat  all  shippers  alike  in  that? 

Mr.  Uobbins.  A^ll  under  the  same  conditions. 

Mr.  Mann.  Can  any  shipper  order  a  car  not  iced  or  half  iced  or 
fullv  iced? 

Mr.  RoBBiNS.  Yes,  sir.  The  conditions  vary  so  with  every  day  and 
with  eveiy  shipper  that  we  do  not  try  to  cover  it  in  our  tariff.  It 
would  be  impmcticable  to  do  it.  But  the  shippers  and  owners  of  the 
stuff  understand  it  as  well  as  we  do,  and  it  is  open  to  all  alike. 

Mr.  Stevens.  The  orders  are  given  in  advanced 

Mr.  KoBBiNS.  Yes,  sir;  the  shipper  tells  our  local  man  what  he 
wants — a  fully  iced  car  or  one  not  iced  at  all. 
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Mr.  Stevens.  Are  the  Armour  interests  allied  with  or  interested  in 
any  way  in  this  California  Fruit  Distributors'  Company?  Are  you  a 
member  of  that  concern? 

Mr.  Bobbins.  In  no  way  whatever.  It  has  been  frequently  charged 
in  papers,  I  know,  that  we  steered  the  organization,  but  if  I  had  quoted 
more  of  the  Sacramento  Chamber  of  Commerce  report,  you  would 
have  found  it  decided  that  that  charge  was  without  any  foundation, 
and  we  never  had  any  interests  in  them  in  any  shape  or  manner. 

Mr.  Mann.  Either  directly  or  indirectly? 

Mr.  KoBBiNS.  Directly  or  indirectly. 

Mr.  Stevens.  When  did  you  purchase  the  interest  of  the  Earl 
Fi-uit  Company  and  their  plant? 

Mr.  RoBBiNS.  In  1900  or  1901,  1  am  not  sure  which  it  was,  we  were 
offered  the  entire  properties  of  what  was  known  as  the  EsltI  proper- 
ties, which  were  the  Earl  Company,  the  Continental  Fruit  Express,  an 
ice  company  in  the  mountains,  and  I  think  one  or  two  other  small  com- 
panies. We  offered  to  buy  the  car  line  and  the  ice  company,  but  Mr. 
Earl  refused  to  sell  unless  he  could  sell  all  the  company's  property.  I 
was  in  California  myself  and  handled  the  deal,  and  the  negotiations  ran 
over  a  period  of  about  six  weeks.  During  this  time  we  found  some 
other  people  that  were  willing  to  buy  the  fruit  company,  Mr.  Gerber, 
of  Sacramento,  and  his  associates.  Mr.  Earl,  though,  for  certain 
legal  reasons,  would  not  contract  for  one  without  tne  other  in  the 
same  contract,  and  so  we  bought  all  the  properties  and  took  them 
into  our  name,  but  within  a  week  or  two — just  as  quick  as  it  could  be 
legally  done — we  turned  the  fruit  company  over  to  the  people  referred 
to,  and  we  do  not  now  own  the  fruit  company;  and  while  technically 
we  did  own  it  for  a  week  or  two,  that  is  all  the  connection  that  we  have 
had  with  the  fruit  company. 

Mr.  Stevens.  Your  interest  ceased  when  you  turned  it  over? 

Mr.  Robbins.  It  ceased  within  a  week  or  two  of  the  time  we  got  it. 
We  never  operated  it. 

Mr.  Mann.  You  did  not  operate  it  at  all'^ 

Mr.  Robbins.  No,  sir;  unless  you  can  call  that  interval  of  a  week 
or  two  operating  it. 

Mr.  Mann.  Did  you  operate  it  during  that  interval? 

Mr.  Robbins.  That  was  during  the  winter  season,  when  they  were- 
doing  very  little  business  anyway,  and  the  same  men  in  charge  con- 
tinue along,  and  we  gave  no  orders  in  connection  with  the  business 
at  all. 

Mr.  Mann.  You  did  not  put  any  new  men  in  ? 

Mr.  Robbins.  No,  sir.  1  might  say  in  that  connection,  speaking  of 
men,  that  we  sent  for  one  of  our  men  to  check  up  certain  things  m 
connection  with  this  deal,  which  he  did,  and  after  ne  got  through,  the 
Earl  Fruit  Company  hired  that  man,  and  he  is  still  with  them.  But 
it  was  simply  a  coincidence,  and  had  nothing  to  do  with  our  transac- 
tion with  them  at  all,  since  when  he  left  our  employ  and  went  into 
theirs  he  had  nothing  whatever  to  do  with  our  business.  We  parted 
ccnipany  with  the  fruit  company  interests  in  every  respect. 

Mr.  MANN.  You  say  that  he  was  not  put  there  to  represent  any 
Armour  interests? 

Mr.  Robbins.  No,  sir;  he  was  not,  except  during  the  interval  of  our 
taking  over  these  companies.  He  exammed  the  books  for  us.  He 
came  out  there  as  our  expert  and  expected  to  go  back  in  a  few  weeks 
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and  they  rubbed  up  a^inst  him  and  liked  him;  and  he  had  a  boy  that 
had  some  throat  trouble  and  wanted  to  live  in  California,  and  thej 
finally  hired  him  and  he  stayed  there. 

Mr.  Stevens.  Then,  vouliave  no  interests  in  any  of  these  fruit  con- 
cerns that  1  have  named? 

Mr.  RoBBiNS.  No,  sir;  none  whatever. 

Mr.  Stevens.  And  you  have  no  voice  in  their  management  or  oper- 
ation ?    . 

Mr.  RoBBiNS.  No,  sir.  I  think  that  we  have  been  charged,  one  time 
or  another,  with  owning  every  fruit  company  in  California.  I  think 
that  is  a  correct  statement. 

Mr.  Stevens.  Who  controls  the  routing  of  the  California  fruit— 
you  or  the  shippers! 

Mr.  Bobbins.  The  shippers;  that  is,  the  shippers  so  far  as  we  are 
concerned.  The  shippers  and  the  mlroads  have  had  some  discussion 
about  that,  but  I  believe  that  the  shippers  have  finally  gotten  a  Supreme 
Court  decision  in  their  favor.  That  was  with  respect  to  the  orange 
business,  the  southern  California  business,  where  the  railroads  under- 
took to  route  the  freight;  but  that  was  without  anv  connection  with 
us.  In  fact,  our  Southern  Pacific  contract  specifically  took  away  from 
us  any  right  to  route,  and  we  never  have  undertaken  to  route  at  all. 

Mr.  Stevens.  Your  contract  provides  against  that! 

Mr.  Rgbbins.  It  takes  that  away  from  us,  or  rather  gives  to  the 
shippers  the  right  to  route  without  any  respect  to  our  wishes. 

I  might  call  your  attention  to  this  fact,  tnat  we  do  business  of  one 
kind  or  another  with  practically  every  one  of  these  eastern  roads.  If 
we  went  into  California  or  Missouri,  or  anvwhere  else,  and  undertook 
to  route  business  against  one  road  and  in  favor  of  another,  we  would 
immediately  be  in  hot  water  with  the  roads  that  we  undertook  to  route 
the  business  away  from.  It  would  be  the  most  serious  thing,  even  if 
we  had  the  right  to  do  it.  We  have  not  the  right  and  have  not  the 
inclination  to  do  it.  In  fact,  I  have  time  and  time  again  refused  to 
have  anything  to  do  with  the  routing. 

Mr.  Stevens.  Do  you  have  any  arrangement  for  compensation  for 
turning  additional  tonnage  over  to  any  one  road! 

Mr.  Kobbins.  No,  sir;  we  do  not  do  it. 

Mr.  Stevens.  Have  you  ever  done  that! 

Mr.  Kobbins.  Well,  there  was  a  time  long  ago,  but  certainly  not 
for  a  great  many  years,  a  period  in  the  early  da^s  in  California,  when 
there  were  four  or  five  car  lines  there,  and  the  situation  was  somewhat 
mixed,  and  I  do  not  think  we  did  the  same  thing  two  days  alike  over 
there. 

Mr.  Stevens.  Is  that  arrangement  in  force! 

Mr.  Kobbins.  No,  sir;  there  is  nothing  of  the  kind  in  force  now, 
nor  has  there  been  for  a  great  many  years. 

Mr.  Stevens.  You  neither  receive  nor  pay  anything  for  change  of 
rates  or  change  of  destination  for  any  freight! 

Mr.  Kobbins.  We  do  not. 

Mr.  Stevens.  About  how  many  refrigerator  cars  do  you  assign  to 
the  California  business! 

Mr.  Kobbins.  Our  contract  with  the  Southern  Pacific  provides  for 
up  to  5,000  cars,  and  we  sometimes  have  that  full  number  in  their 
service,  and  I  think  some  more  at  times. 

Mr.  Stevens.  Have  you  ever  engaged  in  the  vegetable  and  produce 
business  at  Los  Angeles! 
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Mr.  Bobbins.  Generally  speaking,  no,  sir.  I  probably  should  qual- 
ify' that  by  saying  that  previous  to  a  year  ago  I  think  we  did  handle, 
either  on  consignment  or  by  purchase,  some  California  celery. 

Mr.  Stcyens.  That  was  before  the  issuance  of  that  circular? 

Mr.  Bobbins.  Before  the  issuance  of  that  order  to  keep  out  of  the 
produce  business. 

Mr.  Stevens.  Have  you  done  any  of  that  business  since  ? 

Mr.  Bobbins.  No,  sir. 

Mr.  Stevens.  Are  you  interested  in  any  way  in  an  organization 
known  as  the  California  Vegetable  Union,  at  Los  Angeles? 

Mr.  Bobbins.  No,  sir. 

Mr.  Stevens.  You  have  no  connection  with  or  control  of  it? 

Mr.  Bobbins.  No,  sir;  except  as  they  are  customers  of  ours.  *  We 
handle  much  of  their  business. 

Mr.  Stevens.  What  proportion  of  the  business  of  Southern  Cali- 
fornia in  that  line,  do  you  know,  is  controlled  b}"^  that  organization? 

Mr.  Bobbins.  Well,  I  do  not  know;  but  I  would  say  the  greater 
part  of  it. 

Mr.  Stevens.  Have  you  any  preferential  arrangement  with  that 
concern  over  there,  or  concerns  operating  in  that  territory  ? 

Mr.  Bobbins.  None  whatever. 

Mr.  Stevens.  You  have  no  other  business  connection  with  them 
than  you  have  with  other  shippers  in  that  territory? 

Mr.  Bobbins.  No,  sir. 

Mr-  Stevens.  Does  the  Armour  Company,  or  any  of  the  Armour 
interests,  have  any  control  of  the  Hammond  Packing  Company? 

Mr.  Bobbins.  Well,  you  are  getting  a  little  out  of  my  specialtv,  but 
I  think  that  some  of  our  people  do  own  some  of  the  stock,  either  of 
the  Hammond  Company  or  of  the  holding  company  that  owns  that 
packing  company,  or  owns  the  Hammond  Company. 

Mr.  Stevens.  Do  you  know  if  the  Hammond  Company  operates  in 
the  different  kinds  of  produce  that  go  through  your  cars? 

Mr.  Bobbins.  No,  sir;  I  would  not  be  a  competent  witness  on  that. 

Mr.  Stevens.  You  do  not  know  anything  about  that? 

Mr.  Bobbins.  No,  sir;  I  do  not. 

Mr.  Stevens.  Do  you  have  any  direct  business  with  the  Hammond 
Packing  Company  in  the  line  of  carrying  produce? 

Mr.  Bobbins.  No,  sir. 

Mr.  Stevens.  Do  you  make  any  preferential  arrangement  with  the 
Hammond  Packing  Company  ? 

Mr.  Bobbins.  No,  sir;  I  ao  not  think  we  do  an^  business  with  them. 
I  do  not  know  them  as  a  shipper  or  receiver  m  our  cars.  I  never 
heard  of  them^  in  thai  line. 

Mr.  Mann.* They  used  to  have  a  line  of  cars  of  their  own. 

Mr.  Bobbins.  They  have  cars  of  their  own.  But  I  think  it  is 
entirely  a  packing-house  line  of  cars.     They  have  no  fruit  cars. 

Mr.  Mann.  I  think  that  is  true.  The  Hammond  Packing  Company 
naed  to  be  located  just  across  the  State  line  in  Indiana,  ana  that  pack- 
ing business,  I  think,  has  been  moved  up  to  the  stock  yards. 

Mr.  Bobbins.  Yes,  sir;  I  think  so. 

Mr.  Mann.  I  am  not  sure,  but  it  seems  to  me  that  the  Armour  Pack- 
ing Company  and  the  Swift  Company  and  some  more  of  them  had 
absorbed  the  Hammond  Company  at  one  time. 
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Mr.  RoBBiNS.  Ah  I  say,  I  think  some  of  our  interests  have  an  inters 
in  the  Htock  of  the  company. 

Mr.  Mann.  The  old  packing  plant  is  closed  upi 

Mr.  RoBBiNS.  Ych;  and  they  nave  opened  up  at  the  stock  yards. 

Mr.  Mann.  Yes;  they  hare  opened  up  at  the  stock  yards. 

Mr.  RoBBiNS.  Generally  the  Hammond  Packing  Company  do  no  car 
business  except  in  the  handling  of  their  own  products.  There  may  be 
rare  instances  in  which  thev  do,  but  from  my  experience  I  believe  that 
to  be  almost  a  universal  inile  with  them.  I  happen  to  know  that  they 
are  frequently  short  of  cars  for  their  own  business,  and  want  to  know 
if  we  can  loan  them  some  cars. 

Mr.  Stevens.  Does  that  company  have  any  contract  rec^uiring  the 
operation  of  your  service  into  Mexico,  so  that  it  is  a  foreign  service 
from  this  country? 

Mr.  RoBBiNS.  Yes,  sir;  our  Southern  Pacific  contract  covers  a  part 
of  the  business  in  Mexico. 

Mr.  Stevens.  It  extends  into  their  Southern  Pacific  lines? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  And  the  same  conditions  obtain  there  as  do  in  this 
country  ? 

Mr.  Robbins.  Yes,  sir^ 

Mr.  Stevens.  Do  you  have  any  exclusive  contracts  in  Canada  in 
connection  with  lines  of  this  country? 

Mr.  KoBBiNS.  No,  sir;  I  do  not  think  we  do.  That,  generally 
speaking,  is  not  a  fruit  or  berrj^  producing  section. 

Mr.  Stevens.  You  run  cars  or  have  your  cars  run  in  and  out  of 
Canada  connecting  with  other  business,  I  presume? 

Mr.  Robbins.  Yes,  sir. 

Mr.  Stevens.  Will  you  please  state  again  about  what  proportion  of 
your  ice  you  get,  and  under  what  circumstances  you  get  ice  from  the 
railroad  companies,  and  under  what  circumstances  you  furnish  your 
own? 

Mr.  Robbins.  In  practically  all  cases  we  furnish  our  own  ice.  For 
instance,  in  California,  Georgia,  Florida,  and  the  Cai*olinas,  which  are 
the  largest  producing  sections  in  which  we  operate,  we  furnish  every 
pound  of  the  ice  we  use,  and  from  Georgia  and  the  southeast  to  Boston 
and  New  York,  for  instance,  we  furnish  every  pound  of  ice  en  route- 
that  is,  it  is  furnished  out  of  our  own  stations  by  our  laborers  employed 
by  us,  and  superintended  by  the  skilled  men  employed  by  us  for  that 
purpose.  In  many  instances  the  railroads  not  only  do  not  furnish  us 
with  ice,  but  we  furnish  them  ice  where  they  are  engaged  in  the  refrig- 
erating business.  You  probably  have  in  mind  the  clause  in  the  Pere 
Marquette  Railroad  contract,  in  which  they  agree  to  furnish  us  such 
ice  as  they  can  spare  at  two  or  three  or  four  stations  named  at  a  cer- 
tain rate  per  ton.  That  is  a  very  small  fraction  of  the  ice  that  we  u^, 
even  in  Michigan,  and  the  balance  of  the  ice  we  get  outside,  wherever 
we  can  get  it  to  the  best  advantage.  One  year  we  even  had  to  ship 
ice  into  Michigan  from  our  own  plant  at  Cedar  Lake,  Ind.  We  coula 
not  get  the  ice  in  Michigan.  We  have  a  large  niunber  of  our  own  icing 
stations;  one  at  Toledo  of  18,000-ton  capacit}-,  and  one  at  Columbus  of 
about  the  same  capacity,  and  upward  ot  fifty  other  stations.  We  own 
the  stations  and  handle  the  ice  with  our  own  men  and  under  our  own 
salaried  superintendents. 
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I  g^  into  that  somewhat  at  length  because  Mr.  Ferguson  made  the 
point  that  generally  the  railroads  furnished  the  ice,  and  we  simply  put 
on  the  bills  of  lading  for  the  railroads  to  look  after  the  icing  en  route. 
That  is  not  practically  a  fact  at  all.  At  a  few  points,  where  there  is 
not  much  ice  used  and  we  can  buy  it  from  the  railroads  to  better 
advantage  than  we  can  furnish  it  ourselves,  we  buy  it  of  the  railroads, 
hut  that  is  for  a  very  small  part  of  the  business. 

Mr.  Stevens.  In  arranging  for  your  refrigerating  tariffs,  do  you 
consider  distance  in  fixing  rates? 

Mr.  Bobbins.  Generally  speaking,  not  at  all;  no,  sir. 

Mr.  Stevi^js.  You  fix  the  rate  on  the  service? 

Mr.  RoBBiNS.  On  the  cost  of  the  icing  service,  with  a  reasonable 
profit  added  to  it.  I  think  that  was  brought  out  here  in  Mr.  Fergu- 
son's testimony,  about  our  rates  being  $45  from  Oregon  to  8t.  Paul, 
and  being  the  same  from  a  point  in  Indiana  to  Chicago,  where  the  first 
distance  was  ten  times  greater  than  the  other,  but  the  profit  was  the 
same  to  us.  In  one  case  there  was  plenty  of  ice  where  the  business 
originated,  and  the  railroad  furnished  free  ice  to  St.  Paul,  while  in  the 
other  case  there  were  exactly  contrary  conditions. 

Mr.  Mann.  What  is  that  about  a  railroad  furnishing  free  ice?  Mr. 
Ferguson  did  not  say  that,  as  I  understood  him. 

Mr.  RoBBiNS.  In  the  case  of  the  Northern  Pacific  the  rule  is  to 
charge  for  the  initial  ice  used  at  the  loading  stations,  or  to  make  the 
shipper  or  the  car  line,  whoever  is  doing  the  work,  furnish  the  ice. 
The  railroad  does  not  furnish  it.  The  Northern  Pacific,  however, 
did  furnish  free  ice  on  their  line  between  the  shipping  points  and  St. 
Paul.  We  have  our  cars  iced  at  their  stations,  but  they  do  not  make 
any  charge  for  it.  We  give  the  shipper  the  benefit  of  that  saving;  so 
that  our  rate  from  Oregon  to  St.  Paul  appears  abnormall}^  low  as  com- 
pared with  our  rate  from  some  other  point  where  a  different  rule  pre- 
vails. So  that  answers  the  question,  that  distance  has  very  little  to  do 
with  it.     It  is  a  question  of  cost  and  the  conditions. 

Mr.  Mann.  In  other  woixls,  the  Northern  Pacifip  includes  in  its 
rate  charge — in  its  f reight-rate  charge — the  cost  of  icing,  except  at 
initial  point? 

Mr.  KoBBiNS.  Yes;  I  think  that  would  be  one  way  of  putting  it. 
1  do  not  know  whether  they  would  grant  that  view  of  it  or  not.  But 
the  fact  is  that  they  do  not  charge  us  for  that  ice. 

Mr.  Mann.  Do  they  charge  the  shipper  for  it? 

Mr.  Bobbins.  No,  sir;  the}'  do  not  charge  the  shipper. 

Mr.  Mann.  They  either  include  it  in  their  original  freight  charge 
or  else  do  it  as  a  matter  of  grace  and  gratuitously? 

Mr.  RoBBiNS.  The  Michigan  roads,  as  has  been  explained,  did  it  at 
one  time,  but  they  changed  that  rule.  They  also  furnished  the  initial 
ice  at  one  time.  That  is  the  only  case  in  the  country  where  that  has 
been  done,  so  far  as  I  can  remember. 

Mr.  Stevens.  Is  there  any  difference  in  the  supervision  given  by 
you  to  fruits  and  berries  loaded  in  different  places? 

Mr.  RoBBiNS.  Somewhat;  yes,  sir. 

Mr.  Stevens.  Is  there  any  difference  in  Georgia  on  account  of  that 
condition  ? 

Mr.  Bobbins.  I  will  explain  that  if  you  will  let  me. 

Mr.  Stevens.  Certainly. 
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Mr.  RoBBiKS.  In  Georgia  and  the  Carolinas  the  berries  and  peaches 
we  receive  at  the  car  door  and  put  them  in  place  in  the  car  and  put 
strips  between  every  layer  of  packages  and  nail  them  in  place  so  that 
there  is  a  circulation  of  cold  air  around  everr  package.  Tliat  is  done 
at  an  average  expense,  I  think,  of  something  like  $3  a  car.  This 
expense,  of  course,  we  take  into  account  in  making  our  rate.  The 
railroads  never  load  the  stuff  in  any  locality.  In  some  places,  for 
instance  in  California,  the  practice  is  for  the  shipper  to  put  the  fruit 
into  the  car  and  load  it  correctly  and  strip  it.  They  have  learned  how 
to  do  it,  and  we  let  them  do  it  and  take  that  into  account  in  making  our 
rate  for  refrigeration,  whether  we  load  the  stuff  or  whether  we  do  not 
load  it  That  is  a  matter  between  us  and  the  shipper.  In  one  cAse 
the  shipper  is  relieved  of  the  charge,  and  in  the  other  case  it  devolves 
on  him  to  pay  it.  When  he  does  the  loading  we  take  that  into  account 
in  making  our  charge. 

Mr.  Mann.  Do  you  make  any  discrimination  between  different  locali- 
ties or  between  different  shippers  in  that  respect? 

Mr.  RoBBiNS.  No,  sir.  That  ia  not  shown  as  a  separate  item  on  our 
tariff  at  all.  It  is  simply  taken  into  account.  As  1  say,  it  generally 
costs  us  about  $3  a  car  to  load  the  cars.  It  varies  some  what  in  dif- 
ferent sections.  Once  in  a  while  there  is  a  man  like  Mr.  Hale,  of 
Georgia,  who  was  here  the  other  day,  who  figures  out  what  it  would 
cost  us  to  do  that  loading  and  asks  us  to  aflow  him  to  do  it,  and  I 
think  we  have  been  doingthat  in  his  case.  Whether  it  costs  him  more 
or  less  I  do  not  know.  That  is  a  matter  of  convenience,  without  any 
jmrticular  regard  to  whether  there  is  a  profit  or  loss  in  it  We  con- 
sider that  it  IS  the  same  to  us,  and  I  do  not  think  there  is  any  differ- 
ence to  him.  If  there  is  a  difference  at  all,  it  is  a  difference,  perhapes^ 
of  25  or  60  cents  a  car.  That  is  not  the  incentive,  however,  m  doing 
it.  The  incentive  is  because  it  is  a  matter  of  convenience.  We  are 
very  glad  to  be  relieved  of  loading  the  stuff  if  the  shippers  will  do  it 
but  in  many  cases  thev  will  not  do  it.  It  is  a  trouble  and  annoyance 
to  get  the  laborers  and  to  keep  them  to  do  the  loading  and  stripping. 

Mr.  Stevens.  The  other  day  some  of  these  gentlemen  testified  that 
they  made  contracts  with  j^ou  directly  and  some  made  contracts  with 
the  railroads.     Is  that  the  plan  adopted  all  over  the  country? 

Mr.  Bobbins.  No,  sir;  I  think  the  plan  is  the  same  evervwhere.  The 
shippers,  I  admit,  may  have  a  little  different  view  of  wnom  they  are 
making  their  arrangements  with.  For  instance,  Mr.  Hale  stated  that 
he  anf  the  other  shippers  were  parties  to  a  conference  with  the  rail- 
road before  any  arrangement  was  made  with  us.  Then,  when  it  came 
to  making  the  arrangement  itself,  it  was  turned  over  to  the  railroad  to 
make  it.  Under  that  arrangement  we  agreed  to  furnish  sufiicient  and 
proper  cars  and  refrigeration.  The  practice  is  that  if  a  man  has  a 
claim,  he  comes  to  us  with  it  and  we  settle  it  with  him.  If  he  prefers, 
though,  he  can  make  his  claim  against  the  railroad,  or  if  he  nas  any 
better  legal  standing  and  wants  to  bring  a  suit,  he  can  bring  it  against 
the  railroad,  and  in  those  contracts  we  indemnify  the  railroad  against 
those  claims.  So  that  as  a  matter  of  fact  the  shipper  has  the  <K>uble 
recourse — on  us  and  the  railroad  also. 

Now,  the  shippers  expressed  a  difference  of  opinion,  as  you  say,  as 
to  how  they  got  these  cars,  as  I  remember,  as  to  whether  they  dealt 
with  the  railroad  or  with  us,  but  the  fact  is,  that  in  all  cases  we  fur- 
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nished  the  cars  to  the  railroad.  Whether  it  jiist  occurs  that  way  to  the 
shipper  or  not,  I  do  not  know.  We  have  not  any  way  of  furnishing 
the  cars  to  the  shipi>ers. 

Mr.  Stevens.  This  gentleman  on  the  Baltimore  and  Ohio  Railroad 
up  here  in  West  Virginia  testified  that  he  dealt  with  that  company 
directly. 

Mr.  KOBBINS.  Yes,  sir;  he  did,  as  regards  refrigeration,  and  I  do 
not  know  but*  what  he  said  also  as  to  the  ear  supply. 

Mr.  Stevens.  Yes;  he  did. 

Mr.  Bobbins.  But  as  a  matter  of  fact,  he  ordered  the  cars  from  the 
railroad,  and  we  delivered  them  to  the  railroad  at  some  other  point, 
and  the  railroad  took  them  to  him;  so  that,  regardless  of  his  view,  I 
sav,  I  do  not  see  how  it  r^an  be  regarded  that  we  furnished  him  a  car. 
We  have  no  means  of  doing  that.  We  are  dependent  on  the  railroad 
as  an  agency. 

Mr.  Stevens.  I  asked  him  with  whom  he  made  the  contract  for  the 
refrigerating  car  service  and  he  said  with  the  Armour  company. 

Mr.  RoBBiNS.  I  will  explain  how  that  peculiar  condition  comes  up 
^  ith  respect  to  Mr.  Pancake.  He  is  about  the  only  peach  shipper  from 
that  district  on  the  Baltimore  and  Ohio.  He  has  a  right  to  use  milroad 
cars  or  any  other  ears  that  he  can  get;  but,  regardless  of  that,  for  the 
last  several  years,  when  he  has  been  ready  to  make  his  shipments  he 
has  asked  us  to  suppl}'  him  with  cars  and  refrigeration,  generally  nam- 
ing the  number  or  cars — 100  or  200  or  225  cars — and  we  have  said  to 
him  that  we  would  do  so;  and  then  1  think  his  process  of  carrying  that 
out,  though,  is  that  he  ordered  the  cars  from  the  railroad,  and  we 
deliver  the  ears  to  the  railroad,  so  that  while  in  one  sense  he  can  say 
that  he  made  his  arrangement  with  us,  yet  it  was  carried  out  by  the 
railroad. 

Mr.  Mann.  I  suppose  that  if  you  have  an  agent  there  with  whom  he 
deals  he  might  ver}^  easily  say  to  that  agent  that  he  would  want  your 
cars,  and  your  agent  would  tell  the  railroad  company  to  have  them 
there,  and  in  that  respect  your  agent  might  be  acting  as  his  agent  and 
not  as  your  agent? 

Mr.  Bobbins.  Certainly;  and  the  railroad  is  the  agency.  We  have 
no  exclusive  contract  with  the  Baltimore  and  Ohio.  VVe  talk  with  M^i 
Pancake  and  find  out  what  he  wants,  and  arrange  to  supply  those  cars 
to  him  and  furnish  the  refrigeration.  It  is  merely  a  short  method  of 
reaching  the  same  results  without  going  through  the  form  of  an  agree- 
ment and  a  specific  contract  with  tne  railroad. 

Mr.  Stevens.  Do  you  load  the  ears  in  the  State  of  Michigan  the 
same  as  you  do  in  Georgia? 

Mr.  Bobbins.  In  Mienigan  we  superintend  the  loading,  but  do  not 
actually  handle  the  stuff  with  our  own  laborers.  We  have  inspectors, 
but  not  the  laborers. 

Mr.  Stevens.  Do  you  charge  for  the  inspection? 

Mr.  Bobbins.  No,  sir;  that  is  not  a  loading  charge,  it  is  a  part  of 
our  general  expense  of  operating  in  Michigan.  We  had  last  year  in 
Michigan,  I  think,  36  men,  acting  as  inspectors. 

Mr.  Stevens.  How  were  they  distriouted — how  many  at  Grand 
Bapids? 

Mr.  Bobbins.  Our  man  in  charge  of  the  district  was  at  Grand  Bapids, 
and  probably  one  or  two  assistants,  and  possibly  one  or  two  inspectors. 

Mr.  Stevens.  How  many  at  South  Haven  i 
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Mr.  KoBBiNS.  I  think  one  man. 

Mr.  Stevens.  How  many  at  Matawant 

Mr.  RoBBiNS.  1  think  one  man.  I  could  not  give  vou  offhand  the 
exact  distribution  of  these  36  men.  I  could  get  that  for  you  if  tiiere 
is  any  particular  point  to  it. 

Mr.  Stevens.  Yes;  I  wish  you  would.  But  so  far  as  the  shipper  is 
concerned  the  expense  of  that  service  is  included  in  the  refrigeration 
service,  is  it? 

Mr.  KoBBiNS.  Yes,  sir. 

Mr.  Stevens.  That  is  what  I  wanted  to  get  at. 

Mr.  RoBBiNS.  The  convenience  of  this  in  connection  with  that  Michi- 
gan business  is  this.  The  grower  will  send  a  half  a  dozen  teams,  or  a 
dozen  teams,  to  a  car  to  load  it.  His  teamsters  will  do  the  manual 
work,  but  thev  do  not  understand  how  to  load  the  stuff  so  that  it  will 
carry  properly,  and  our  men  are  on  hand  to  superintend  it.  That  has 
proven  to  be  the  most  convenient  and  practical  method  in  that  par- 
ticular locality. 

Mr.  Stevens.  Do  you  in  your  contract  agree  to  hold  the  railroads 
harmless  for  your  own  lack  of  equipment  ana  negligence  in  refrigera- 
tion and  care?  Would  you  state  the  aggregate  amount  of  claims  that 
you  paid  last  3'^ear  for  this  purpose? 

Mr.  RoBBiNS.  Well,  1  could  only  ^ess  at  that. 

Mr.  Stevens.  Just  give  it  approximately. 

Mr.  RoBBiNS.  I  would  say  $25,000  or  130,000.  I  might  say  that  on 
this  yearns  business  we  have  got  claims  in  hand  now  from  one  locality 
on  about  three  davs^  business  of  $20,000,  where  we  had  an  ice  house 
burned  ri^ht  in  the  midst  of  the  season,  and  about  30  or  35  cars  had 
no  initial  ice. 

Mr.  Mann.  Where  was  that? 

Mr.  RoBBiNS.  In  Idaho.     We  ice  at  Payette,  Idaho. 

Mr.  Mann.  What  was  the  shipment  there? 

Mr.  RoBBiNS.  Largely  prunes,  or  plums.  That  is  their  principal 
product.  They  call  them  prunes  when  they  fire  dried,  I  believe,  and 
call  them  plums  when  they  are  green.  They  ship  some  pears  from 
that  locality,  too;  but  mostly  plums. 

•  Mr.  Stevens.  What  time  of  the  year  are  your  schedules  for  refrig- 
eration prepared? 

Mr.  Bobbins.  Along  in  the  spring. 

Mr.  Stevens.  About  this  time? 

Mr  KoBBiNS.  Yes,  sir. 

Mr.  Stevens.  Who  prepares  them? 

Mr.  Bobbins.  They  are  prepared  in  my  office,  and  I  know  about 
them  in  a  general  wav. 

Mr.  Stevens.  Under  your  supervision ? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  Where  do  you  send  them? 

Mr.  Bobbins.  We  send  them  to  our  district  officers,  to  distribute 
among  the  shippers? 

Mr.  Stevens.  In  what  way  can  the  shippers  ascertain  what  these 
schedules  are? 

Mr.  Bobbins.  Every  shipper  we  know  gets  a  tariff.  We  send  him 
one  voluntarily.  If  he  does  not  get  one,  he  can  get  one  by  appljring 
either  to  the  district  office  or  to  the  home  office.  We  print  from  750 
to  1,000  tariffs  in  almost  every  section,  and  they  are  distributed  as 
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widely  as  possible.    We  have  no  reason  for  not  distributing  them. 
In  fact,  we  try  to  do  so.         ' 

Mr.  Stevens.  Do  you  distribute  them  as  a  oonvenienoe  to  the  ship- 
pers, and  not  because  you  are  obliged  to  by  law? 

Mr.  Bobbins.  That  is  correct.  Mr.  Fleming  also  reminds  me  that 
we  furnish  the  initial  i-ailroad  all  the  copies  tnat  they  want  and  they 
send  them  to  the  local  a^ent  at  each  shipping  point  with  instructions 
to  applj  them.  So  that  in  one  sense  they  are  on  file  at  the  shipping 
point,  if  anyone  chooses  to  go  to  the  railroad  agent  at  the  shipping 
point  and  ask  for  them.    The  a^ent  there  has  a  copy. 

Mr.  Stevens.  Do  these  schedules  prescribe  a  maximum  rate,  or  the 
absolute  rate  for  use  throughout  the  season? 
Mr.  Bobbins.  The  absolute  rate. 
Mr.  Stevens.  Is  that  adhered  to  strictly? 
Mr.  Bobbins.  Yes,  sir;  it  is  never  advanced. 
Mr.  Stevens.  Is  there  ever  a  reduction? 

Mr.  Bobbins.  There  is  at  times.    This  coming  year  we  have  three 

or  four  localities  in  mind  where  we  will  make  some  slight  reduction. 

Mr.  Stevens.  Is  that  a  public  reduction  or  a  preferential  reduction 

to  be  covered  in  the  tariff?    Do  all  shippers  who  take  advantage  of 

that  rate  get  the  same  treatment? 

Mr.  Bobbins.  Yes,  sir;  surely.  As  we  get  a  little  cheaper  ice  or 
the  business  increases  in  volume  so  that  we  can  do  it  more  cheaply  per 
car  we  make  a  reduction. 

Mr.  Mann.  I  want  to  call  your  attention  to  the  fact  that  the  tempera- 
ture at  White  Biver  this  morning  was  15^  below  zero  and  down  in  the 
south  in  Texas  it  was  15^  below  freezing,  and  we  ought  to  have  ice 
cheap  this  coming  season. 

Mr.  Bobbins.  The  trouble  is  if  the  ice  does  form  down  in  Texas 
there  is  no  place  to  put  it.  But  I  assure  you  that  they  never  have  cut 
any  ice  in  Texas. 

Mr.  Stevens.  The  charge  has  been  made  that  in  that  case  before  the 

Interstate  Commerce  Commission  a  Mr.  Watson  received  a  large  sum 

annually  in  rebates  from  your  concern.     What  truth  is  there  in  that? 

Mr.  Bobbins.  We  paid  that  one  company  some  rebates  in  California 

in  early  da3's  the  same  as  we  did  everybody  else.     But  I  think  you 

have  not  touched  on  the  real  point  there  if  ^'ou  want  me  to  suggest  it. 

Mr.  Stevens.  You  can  state  what  you  wish  to  about  it. 

Mr.  Bobbins.  I  assume  that  you  aie  coming  to  it.     We  did  make  a 

loan  once,  or  Mr.  Armour  did,  to  Mr.  Wateon,  and  at  the  time  he 

failed  that  fact  came  out,  and  they  have  seen  fit  to  construe  that  loan, 

which  was  made  to  him  as  a  banker  by  the  parent  company,  as  a  rebate, 

which  it  never  was  in  any  sense. 

Mr.  Stevens.  That  was  not  a  part,  then,  of  the  car-line  refrigera- 
tion business? 

Mr.  Bobbins.  No,  sir.  The  car  line  did  not  make  the  loan  and  had 
no  connection  with  it. 

Mr.  Stevens.  And  whatever  rebates  it  made  were  paid  in  another 
way? 
Mr.  Bobbins.  Yes,  sir. 

Mr.  Stevens.  In  making  rebates  at  that  time  you  gave  shippers 
a)K>ut  the  same  opportunity  under  similar  conditions. 
Mr.  Bobbins.   les,  sir. 

Mr.  Stevens.  How  lonff  since  you  have  ceased  paying  those  rebates 
on  the  California  business^ 
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Mr.  RoBBiNR.  Well,  we  have  not  paid  what  you  might  term  rebates 
on  the  California  business  for  a  good  many  years.  That  is,  adjust 
(nents  are  still  made,  such  as  I  have  explained,  where  cars  are  not  lullv 
iced  at  initial  points.     Those  ai'e  still  being  oiade. 

Mr.  Stevens.  These  gentlemen  who  were  here  the  other  day.  from 
Georgia  testified  as  to  the  competition  that  existed  there  prior  to  the 
exclusive  contracts.  What  otner  refrigerator  lines  operated  in  com* 
petition  there  i 

Mr.  KoBBiNs.  That  referred  to  Georgia,  I  believe,  in  particular  ( 

Mr.  Stevens.  Yes,  sir. 

Mr.  RoBBiNS.  There  was  what  was  known  as  the  California  Fruit 
Transportation  Company,  the  American  Refrigerator  Transit  Com- 
pany, and  ouns,  which  would  make  three.  Then  I  think  there  were 
two  more,  but  1  am  not  sure  now  which  they  were. 

Mr.  Stevens.  How  are  the  rates  as  to  refrigeration  now;  how  do 
they  stand  now  as  compared  to  then  ? 

Mr.  KoBBiNS.  The  rates  when  the  five  lines  operated  were  $90.  When 
we  made  an  exclusive  arrangement  it  was  a  part  of  the  agreement  that 
we  would  reduce  the  rate  to  $80,  which  we  did.  Since  then  we  have 
voluntarily  reduced  it  to  im>8.55. 

Mr.  Stevens.  Have  any  of  the  connecting  roads  in  the  Georgia 
district  attiMupted  to  do  any  business  in  their  own  refrigerating  cai-s  f 

Mr.  KoBBiNS.   1  do  not  think  so. 

Mr.  Stevens.  Have  they  any  cars  that  are  equipped  for  that  sort 
of  business^ 

Mr.  lloBBiNS.  Well,  I  want  to  change  that  answer  a  little.  1  remem- 
ber one  year  the  Louisville  and  Nashville  road  did  put  in  some  of  their 
cars  into  Georgia,  particularlv  for  the  cantaloupe  business,  and  I  also 
remember  equally  well  that  they  were  entirely  unable  to  get  the  con- 
tents of  their  cars  through  to  destination  in  good  condition,  and  after 
they  had  made  a  few  shipments  in  those  Ijouisville  and  Nashville  cars 
they  discarded  them  and  took  our  cars. 

Mr.  Stevens.  Do  you  use  any  of  your  poorer  equipment  or  older 
cars  on  that  Georgia  business? 

Mr.  RoBBiNS.  No,  sir. 

Mr.  Stevens.  You  use  only  your  best? 

Mr.  KoBBiNS.  Yes,  sir;  that  is  a  ver}*  hard  business  to  handle.  As 
I  explained  in  my  statement,  the  fruit  cars  that  we  had  in  the  service 

firevious  to  about  six  years  ago  have  been  taken  out  of  the  high-grade 
ruit  and  berry  business  and  replaced  with  new  and  more  modern 
cars.  That  is  one  reason  why  we  have  to  figure  a  high  depreciation 
on  our  cars.  They  do  not  become  ph3'sicaTly  unfit  to  run  over  the 
roads,  but  they  do  become  unfit  for  that  high-grade  business  after 
about  six  or  seven  years. 

Mr.  Stevens.  I  rather  judged  from  what  those  gentlemen  said  the 
other  day  that  some  of  them  had  shipped  their  peaches  to  Chicago  in 
cattle  cars. 

Mr.  RoBBiNS.  I  do  not  know  what  vou  refer  to. 

Mr.  Stevens.  They  said  that  they  sent  the  cheap  peaches  to  Chicago. 

Mr.  KoBBiNS.  Well,  it  is  harder  sometimes  to  handle  the  cheap 
peaches  than  it  is  the  good  ones,  so  far  as  the  refrigeration  is  con- 
cerned. 

Mr.  Mann.  Why  is  it  that  they  do  not  send  more  of  their  produce 
from  the  southeast,  Florida  and  Georgia  and  down  that  way,  up  to 
Chicago!^  . 
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Mr.  Bobbins.  Because  a  great  many  of  the  commodities  in  question 
are  supplied  to  Chicago  from  the  West,  from  Texas  or  California  or 
the  western  country.  For  instance,  Florida  has  just  now  commenced 
to  ship  celery,  and  Chicago  gets  most  of  its  celery  from  the  Jackson 
district  or  from  California,  and  it  is  difficult  for  fiorida  to  compete  in 
that  market.  Generally  speaking  it  is  because  stuff  of  the  same  kind 
is  put  in  there  from  other  districts  nearer  to  Chicago.  They  can  do 
better  from  Florida  to  ship  to  New  York  and  Boston. 

Mr.  Mann.  Can  you  make  as  good  time  from  Florida  to  Chicago  as 
you  can  from  Florida  to  New  York? 

Mr.  RoBBiNS.  Generally  speaking,  yes,  sir.  The  seryice  is  about 
equally  ffood. 

Mr.  Mann.  You  haye  two  lines  of  road  running  from  Florida  to 
New  York,  and  four  or  fiye  lines  running  from  Florida  to  Chicago. 
Does  not  that  make  an^  difference? 

Mr.  RoBBiNS.  Practically  speaking,  I  do  not  think  it  does,  Mr. 
Mann.  I  think  the  train  schedules  are  about  as  fast  to  the  West  as 
they  are  to  the  East. 

Mr.  Mann.  That  has  not  been  my  personal  experience.  I  haye  been 
to  Florida  and  haye  shipped  stuff  there  a  great  many  times. 

Mr.  RoBBiNS.  In  carload  lots? 

Mr.  Mann.  Yes;  in  carload  lots.  It  is  harder  to  get  a  thing  snipped 
from  Florida  to  Chicago  than  it  is  from  Florida  to  San  Francisco. 

Mr.  RoBBiNS.  We  do  get  stuff  to  Chicago  from  Florida  all  the  time, 
more  or  less  of  it,  and  I  am  not  aware  of  any  serious  defect  in  that 
service. 

Mr.  Mann.  They  may  giye  you  an  extra  good  service. 

Mr.  Bobbins.  Of  course  perishable  stuff  gets  preferred  attention. 
Not  in  answer  to  any  question,  but  if  you  would  like  to  hear  it  I  want 
to  call  your  attention  to  this  Delaware  berry  and  peach  business  which 
originates  on  the  Pennsylvania  Railroad,  a  i-oad  which  is  supposed  to 
be  as  strong  as  any  on  earth  and  able  to  build  cars  or  do  anything  else 
that  it  wants  to.  They  have  a  large  line  of  their  own  remgerators, 
several  thousand  cars,  and  when  the  berry  and  peach  business  in  Del- 
aware comes  on  they  tell  the  people  that  they  can  have  their  cars  if 
they  want  them,  but  they  are  not  equipped  to  furnish  ice,  either 
initially  or  en  route,  and  they  have  the  choice  of  using  the  Pennsyl- 
vania cars  with  such  icing  facilities  as  they  can  rake  and  scrape 
together,  or  they  can  use  our  cars  at  our  rates,  and  the  result  is  that 
99  per  cent,  at  least,  of  that  business,  and  I  do  not  know  but  all  of  it, 
goes  in  private  cars. 

Mr.  Fleming.  One  hundred  per  cent  of  it  does. 

Mr.  KoBBiNS.  One  hundred  per  cent  of  it  is  shipped  in  private  cars. 
Now,  they  can  get  Pennsylvania  cars,  but  they  do  not  want  to  look  after 
the  refrigeration  themselves,  and  we  charge  them  just  as  much  as  we  do 
on  anj'  other  business.  That  is  simply  another  example  of  the  desire 
of  the  shippers  to  use  our  service,  regardless  of  what  tney  can  get  from 
the  i*ailroaas.  It  is  not  a  question  of  rate  entirely.  Thev  admit  that 
if  they  could  get  the  ice  and  attend  to  the  work  they  could  get  their 
stuff  to  market  more  cheaply  in  the  railroad  cars,  but  they  would  not 
get  the  condition,  and  they  realize  perfectly  well  that  by  paying  us  IP6 
or  $10  or  $15  more  they  may  be  able  to  save  $60  to  $100  on  the  prod- 
uct.   That  is  the  guiding  principle,  I  say. 
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Mr.  Manx.  Now,  you  £^ve  that  illustration  of  Delaware  and  the 
Pennsylvania  Railroad.     How  about  the  Illinois  Central  Railroad? 

Mr.  RoBBiNS.  The  Illinois  Central  furnish  their  own  equipment 
almost  entirely. 

Mr.  Mann.  Is  it  satisfactory?  Do  they  not  carry  a  very  large 
amount  of  refrigerated  products? 

Mr.  RoBBiNs.  Yes,  sir;  and  likewise  the  Sante  Fe  furnish  their  own 
cars.  But  both  of  those  lines  have  established  a  sort  of  refrifi^ration 
bureau  In  fact,  I  do  not  know  but  the  Sante  Fe  is  a  separate  com- 
pany ;  it  has  been  so  claimed.     And  they  do  the  business  about  as  we  do. 

Mr.  Mann.  Are  bananas  shipped  in  refrigerator  cArs? 

Mr.  RoBBiNS.  They  are  shipped  in  refrigerators,  generally,  but  not 
iced.  The  cars  are  run  as  ventilators  until  the  temperature  gets 
down  to  about  40^,  and  then  the  ventilators  are  closed.  The  banana 
will  turn  black  if  it  is  exposed  to  a  temperature  below  40^. 

Mr.  Mann.  Of  course  the  Illinois  Central  does  an  immense  amount 
of  that  business. 

Mr.  RoBBiNS.  Yes,  and  we  do  some  of  it,  too,  from  Mobile  and  New 
Orleans.     We  furnish  more  or  less  cars  for  that  business. 

Mr.  Mann.  I  spoke  of  the  Illinois  Central  because  they  have  some 
special  connections.     We  saw  that  as  we  came  up  from  Panama. 

Mr.  RoBBiNS.  Of  course  the  banana  business  runs  the  year  around, 
and  the  Illinois  Central,  between  their  business  in  the  JNorth  and  in 
the  South,  have  pretty  much  a  year  around  business,  which  warrants 
their  building  and  running  their  own  equipment.  The  Santa  Fe  road 
is  very  much  in  the  same  fix.  It  is  a  long  road,  and  with  a  greatly 
diversified  business,  and  they  can  fairly  afford  to  own  their  own  equip- 
ment, although  I  got  a  letter  within  a  day  or  two  from  our  California 
office  saying  that  the  Santa  Fe  road  was  short  of  cars  and  that  we  had 
furnished  them  180  within  a  few  days. 

Mr.  Mann.  Where  you  furnish  the  Santa  Fe  care  in  that  way,  what 
is  the  arrangement? 

Mr.  RoBBiNS.  We  get  a  mileage,  and  if  the  cars  are  iced  we  get  the 
ref rigemtion.     The  refrigerating  is  done  under  our  supervision. 

Mr.  Mann.  Do  you  get  the  same  mileage  from  the  Santa  Fe  where 
you  help  them  out  as  you  do  under  an  exclusive  contract? 

Mr.  KoBBiNs.  Yes;  of  course  we  do  not  furnish  them  cars  at  all 
unless  it  is  convenient  to  do  so.  We  might  have  been  short  at  the 
same  time,  and  then  we  would  simply  have  told  them  that  we  bad  no 
cars  to  offer  and  there  would  have  been  no  recoui'se  on  us.  Mr.  Flem- 
ing reminds  me  that  the  Illinois  Central  in  the  early  days  offered  their 
fruit  cars  in  Georgia  and  the  shippers  there  would  not  use  thent, 
although  thev  are  a  pretty  good  car.  But  they  are  not  up  to  our 
standard,  and  they  had  no  organization  there  to  look  after  them  and 
ice  them  and  reice  them,  and  the  loading  was  confined  to  western 
points  bv  the  Illinois  Central  Road. 

Mr.  Mann.  The  Illinois  Central  covers  practically  all  of  the  straw- 
berry and  fruit  section  of  southern  Illinois,  does  it  not?  You  have  not 
all  the  fruit  cars  down  there? 

Mr.  RoBBiNS.  They  do  most  of  it;  yes,  sir.  But  on  one  of  the  divi- 
sions of  the  Illinois  Central  last  year  the  cantaloupe  shippers,  havmg 
about  200  or  300  cars  of  cantaloupes,  selected  our  cars  and  requested 
the  Illinois  Central  to  use  them  for  their  business,  and  they  were  so 
used,  and  we  refrigerated  that  business  from  the  Illinois  Central  Road, 
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and  we  gave  that  service  at  a  higher  rate  than  the  Illinois  Central 
charged;  and  the  same  people  have  said,  within  a  few  weeks,  that  they 
wished  to  renew  the  same  armngement  for  another  year. 

Mr.  Stevens.  In  letting  the  banta  Fe  road  have  cars  under  this  sys- 
tem that  you  have  just  spoken  of  the  charges  for  refrigeration  would 
be  made  by  the  Santa  Fe  in  that  case? 

Mr.  KoBBiNS.  They  would  be  collected  by  the  Santa  Fe,  but  for  our 
account,  and  we  would  furnish  and  pay  for  the  ice. 
.   Mr.  Stevens.  But  you  have  no  icing  facilities  or  stations  on  the 
Santa  Fe  road  ? 

Mr.  RoBBiNS.  Not  now;  no,  sir. 

Mr.  Stevens.  How  would  you  furnish  that  service? 

Mr.  RoBBiNS.  We  would  furnish  the  ice  from  our  own  supply  in 
southern  California  and  get  ice  from  them  until  the  cars  left  the  Santa 
Fe  line. 

Mr.  Stevens.  You  would  have  to  perform  all  the  service  the  same 
as  on  the  Southern  Pacific? 

Mr.  Bobbins.  Yes,  sir. 

Mr.  Mann.  How  would  it  be  possible  for  you  to  furnish  service 
along  the  line  of  the  Santa  Fe? 

Mr.  RoBBiNS.  I  say,  along  the  Santa  Fe  we  would  get  the  ice  from 
them. 

Mr.  Mann.  They  would  put  the  ice  in  the  CArs  for  you? 

Mr.  KoBBiNS.  1  es,  sir;  we  would  pay  them  for  it.  And  then,  of 
course,  when  the  cars  left  the  line  of  the  Santa  Fe  road  we  would  take 
them  up  on  our  own  account.  In  this  connection,  on  the  question  of 
our  charges,  we  operate  in  California  in  competition  with  the  Santa  Fe 
rates  and  in  Texas  with  the  A.  R.  T.  Company,  which  is  the  company 
of  the  Gould  lines,  and  from  Colorado  in  competition  with  both  lines, 
and  our  refrigeration  rates  are  the  same  as  theirs,  and  I  maintain  that 
we  get  just  as  much  profit  on  that  business  as  we  do  on  any  other  busi- 
ness, indicating  that  with  the  railroad  furnishing  the  cars  it  does  not 
follow  that  shippers  would  get  any  cheaper  rates.  We  claim,  at  least, 
that  they  would  not  get  as  good  service. 

Mr.  Stevens.  Do  your  exclusive  contracts  with  the  other  lines  allow 
the  Illinois  Central  or  the  Santa  Fe  cars  to  run  over  and  be  used  on 
these  lines? 

Mr.  KoBBiNS.  They  would  run  over  the  line,  certainly;  but  they 
could  not  be  loaded  at  their  stations  with  a  particular  kind  of  berries 
or  fruit  specified  in  our  contract. 

Mr.  Stevens.  That  is,  if  a  shipper  of  the  railroad  wanted  Santa  Fe 
or  Illinois  Central  cars,  he  could  not  get  them  i 

Mr.  RoBBiNS.  No,  sir. 

Mr.  Stevens.  But  if  a  car  was  presented  for  running  over  the  line 
it  would  not  come  within  your  contract? 

Mr.  RoBBiNS.  It  would  not  interfere  with  it  at  all.  The  contract 
simply  provides  that  our  cars  shall  be  used  exclusively  for  certain 
kinas  of  business  named  originating  on  their  lines,  generally  berries 
and  fruit. 

Mr.  Mann.  That  is,  the  traffic  originating  on  the  line  must  go  in 
your  cars? 

Mr.  RoBBiNS.  Yes,  sir.  And  I  do  not  know  whether  it  came  up 
while  Mr.  Mann  was  out  of  the  room,  but  there  is  a  special  reason  for 
that.  ^ 
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Mr.  Mann.  1  can  see  what  the  special  reason  is  for  it. 

Mr.  RoBBiNS.  Yes,  sir;  there  is  one. 

Mr.  Stevens.  The  claim  was  made  that  you  were  compelled  to 
reduce  your  refrigeration  charges  in  Georpa  owing  to  the  fact  that 
the  prices  were  so  Tow  for  the  crop  that  it  was  necessary  to  reduce  the 
charges  in  order  to  move  the  crop.     Was  that  the  reason  ? 

Mr.  RoBBiNS.  That  would  simply  have  some  bearing  on  it.  If  we 
thought  that  the  community  was  suflfering  and  we  could  afford  to  bear 
a  part  of  the  burden,  I  think  that  we  would  be  inclined  to  do  so.  Our 
people  are  charitable  people. 

Mr.  Stevens.  You  are  running  your  line  on  that  basis? 

Mr.  RoBBiNS.  No,  sir;  that  is  simply  a  side  reason. 

Mr.  Mann.  If  you  thought  that  crops  would  not  move  unless  you 
would  reduce  the  rate  and  you  could  reduce  the  rate  without  cost, 
you  would  naturally  be  forced  to  do  so. 

Mr.  KoBBiNS.  The  crop  would  have  moved  just  the  same,  whether  we 
charged  $80  or  $88.75.  1  do  not  think  it  would  have  made  any  differ- 
ence whatever. 

Mr.  Stevens.  You  stated  this  morning  why  you  raised  the  refriger- 
ation price  in  Michigan  after  you  bad  exclusive  contracts. 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  What  other  companies  were  doing  business  in  Cali- 
fornia just  before  you  made  exclusive  contracts  there? 

Mr.  RoBBiNs.  The  California  Fruit  Transportation  Company,  the 
Continental  Fruit  Express,  the  Goodell  Refrigerator  Line,  which  wa^ 
owned  by  the  Northwestern  Railway,  and  one  or  two  other  lines,  the 
names  of  which  1  do  not  recollect  at  the  moment. 

Mr.  Stevens.  Most  of  your  cars  in  use  are  on  the  mileage  basis,  are 
they  not?     You  depend  for  your  compensation  on  the  mileage? 

Mr.  Robbins.  For  the  use  of  the  cars  on  mileage. 

Mr.  Stevens.  On  what  proportion  of  cars  do  you  depend  on  getting 
refrigerator  charges  for  your  car  profit? 

Mr.  Robbins.  The  fruit  cars  in  particular? 

Mr.  Stevens.  There  are  8,000  of  them? 

Mr.  Robbins.  Yes,  sir. 

Mr.  Stevens.  The  mileage  of  those  cars,  as  I  take  it  from  your  tes- 
timony, pays  onlv  expenses  and  depreciation  and  interest? 

Mr.  Robbins.  Yes,  sir;  but  I  put  it  the  other  way.  The  mileage  alone 
on  these  cars  does  not  provide  a  sufficient  remuneration  for  a  profit, 
because  of  the  fact  that  they  are  out  of  service  between  the  fruit  sea- 
sons. There  is  also  much  delay  to  them  in  awaiting  loading  in  the 
season.  We  can  not  run  the  cars  into  a  territory  just  as  they  want 
them,  but  sometimes  a  great  many  hundred  cai"s  are  there  for  a  week, 
or  sometimes  as  much  as  a  month  in  advance  of  the  movement,  and 
since  the  North  Carolina  strawberries  have  become  a  prominent  crop, 
about  3,000  cars  come  out  of  there  in  a  month,  and  we  can  not  get 
those  cars  in  in  that  short  period,  and  we  commence  to  park  cars  there 
a  month  ahead. 

Mr.  Mann.  That  is,  the  cars  are  taken  from  all  the  roads  and  stored 
there? 

Mr.  Robbins.  Yes,  sir. 

Mr.  Mann.  And  you  do  not  dare  to  wait  and  have  faith  that  you  can 
run  a  train  of  cars  right  through  and  drop  it  off  where  you  need  it? 
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Mr.  R0BBIN8.  We  haven't  them  available  in  thispart  of  the  country 
on  short  notice.  We  have  to  begin  to  pick  cars  on  that  come  into  the 
East  to  get  the  number  required  into  tae  territory  before  the  season 
is  over. 

Mr.  Mann.  Where  do  you  keep  these  cars  stored  when  they  are 
not  in  use? 

Mr.  RoBBiNS.  We  have  a  large  storage  yard  of  our  own  in  Chicago, 
one  in  Kansas  City,  and  one  in  Omaha,  and  then  we  have  storage  yards 
in  some  of  these  loading  localities.  For  instance,  if  we  have  idle  cars 
and  they  are  going  to  be  needed  next  in  California,  we  drift  them 
along  and  let  them  wait,  sometimes  in  our  own  yards  and  sometimes 
in  the  railroad  yards.     It  is  the  most  convenient  way  to  handle  them. 

Mr.  Mann.  Do  you  have  to  pay  any  storage  for  them  if  thej'  are  in 
a  railroad  yard  i 

Mr.  RoBBiNS.  No,  sir. 

Mr.  Stevens.  Whom  do  the  Hoster  refrigerator  cars  belong  to? 

Mr.  KoBBiNS.  That  is  a  line  of  beer  cars  and  the  cars  belong  to  us. 

Mr.  Stevens.  And  how  about  the  Plankington  company? 

Mr.  KoBBiNS.  We  had  some  cars  in  that  service,  but  we  have  not 
any  now. 

Mr.  Stevens.  You  have  not  now  ? 

Mr.  KoBBiNS.  No,  sir. 

Mr.  Stevens.  Then  how  about  the  Barbarossa  refrigerator  line? 

Mr.  RoBBiNS.  That  is  a  line  of  cars  that  belong  to  us.  I  might 
explain  in  regard  to  those  cars.  They  are  fruit  cars  or  beef  cars  that 
are  more  than  six  or  eight  years  old  and  are  not  considered  suitable 
any  more  for  that  business.  We  take  out  the  tanks  and  paint  them 
up  to  suit  these  brewers,  and  lease  them  to  them. 

Mr.  Stevens.  On  an  annual  lease  or  a  mileage  basis? 

Mr.  RoBBiNS.  Generally  on  a  monthly  basis. 

Mr.  Stevens.  That  is  a  special  contract  with  the  brewing  company? 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  How  about  the  Dubuque  Refrigerator  Car  Company  ? 

Mr.  RoBBiNS.  That  is  another  beer  line  l:>elonging  to  us. 

Mr.  Stevens.  And  the  Heintz  Pickle  Company  ? 

Mr.  RoBBiNS.  That  is  a  pickle  line  belonging  to  us. 

Mr.  Stevens.  You  have  quite  a  number  of  those? 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  Are  these  all  included  in  that  number  that  you  gave 
this  morning? 

Mr.  RoBBiNS.  Yes,  sir. 

Mr.  Stevens.  That  is  all  that  I  have  to  ask  now.  I  trust  that  you 
will  furnish  that  information  in  such  shape  as  you  see  fit  to,  and  as 
much  of  it  as  you  see  fit.    The  committee  will  be  very  glad  to  have  it. 

Mr.  RoBBiNS.  All  right,  sir. 

Mr.  Stevens.  We  have  asked  of  Mr.  Robbins,  Mr.  Mann,  informa- 
tion as  to  the  capitalization  and  earnings,  mileage  earnings,  expenses, 
and  matters  of  tnat  sort,  which  he  declined  to  give  us,  I  regret  to  sa3% 
on  the  ground  that  they  were  his  private  business,  and  the  committee 
requesfed  me  to  ask  of  him  what  I  have  just  asked,  so  that  those  mat- 
ters would  be  a  matter  of  record. 

Mr.  Robbins.  If  you  will  allow  me  to  explain  for  Mr.  Mann's 
benefit:  I  said  in  that  connection  that  while  we  might  have  no  objec- 
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tion  to  furnishing  this  committee  some  information  on  that  line,  if  it 
should  be  confined  to  the  committee  and  not  go  out  to  the  public,  I 
thought  that  we  mi^ht  be  inclined  to  do  it;  but  I  am  sorry  to  say  that 
we  have  some  enemies  and  I  do  not  think  it  is  right  for  us  to  submit 
the  results  of  our  private  business  to  public  scrutiny,  for  business 
reasons.     I  think  anybody  would  feel  the  same  way  about  it. 

Mr.  Mann.  Is  not  the  information  that  we  ask  for  given  in  all  of 
your  annual  reports? 

Mr.  UoBBiNs.  No,  sir;  we  do  not  make  any. 

Mr.  Mann.  What? 

Mr.  RoBBiNS.  We  do  not  make  any. 

Mr.  Mann.  Have  you  any  stockholders? 

Mr.  RoBBiNS.  Yes,  sir;  but  it  is  a  close  corporation,  and  they  are  all 
in  the  family;  and,  as  I  explained,  so  far  as  any  earnings  and  dividends 
are  concerned,  every  year  we  put  back  into  the  business  more  than  we 
make  out  of  it.  It  has  been  a  growing  business,  and  the  equipment 
has  had  to  be  largely  increased  and  it  has  taken  a  gi*eatdeal  of  money, 
and  in  one  sense  there  have  been  no  dividends,  and  I  do  not  see  how 
there  are  going  to  be  for  the  present.  We  are  putting  more  in  the 
business  all  the  time. 

Mr.  Mann.  Do  you  have  any  bonded  indebtedness? 

Mr.  RoBBiNS.  Yes,  sir;  we  have  a  small  capitalization  and  a  large 
debt.     We  borrow  money  from  our  own  people. 

Mr.  Mann.  Where  you  have  gone  into  the  refrigeration  of  fruit,  in 
localities  like  Georgia  and  Florida  and  Michigan,  what  has  been  the 
tendency  with  regard  to  growth  of  the  business? 

Mr.  lioBBiNS.  It  has  grown  very  rapidly.  When  we  commenced 
to  do  business  in  Georgia  under  the  exclusive  contract,  1  think  we  had 
600  or  1,000  cars.  How  many  did  you  sa}'^  we  had  the  first  year,  Mr. 
Fleming? 

Mr.  Fleming.  In  1898? 

Mr.  RoBBiNS.  Yes. 

Mr.  Fleming.  That  was  the  big  year  until  last  year.  We  jumped 
right  into  that  the  first  year. 

Mr.  KoBBiNS.  Yes;  last  year  it  was  up  to  6,000  cars. 

Mr.  Fleming.  The  acreage  in  fruit  has  been  increasing. 

Mr.  KoBBiNS.  The  gentleman  testified  here  the  other  day  that  under 
favomble  conditions  next  year  there  would  be  from  6,000  to  8,000 cars 
out  of  Georgia,  and  the  strawberry  business  of  North  Carolina  is  the 
same  way.  We  started  in  there  five  years  ago,  I  think,  and  there 
were  about  700  or  800  cars,  and  this  last  year  there  were  2,300  or  2,40ti 
cars  over  the  Atlantic  Coast  Line  alone,  and  about  300  cars  over  the 
Seaboard  Air  Line.     The  business  has  been  increasing  very  fast. 

Mr.  Stevens.  The  business  has  not  been  increasing  that  way  in 
Michigan  ? 

Mr.  Uobbins.  It  has  not  been  increasing  very  much. 

Mr.  Mann.  There  was  a  very  large  increase  of  shipments,  according 
to  Mr.  Ferguson,  by  car. 

Mr.  Stevens.  It  was  not  delivered  outside  to  connecting  lines. 

Mr.  Mann.  I  tiiink  the  chairman  of  the  subcommittee  is  mistaken 
about  that. 

Mr.  KoBBiNS.  Michigan  is  an  old  district  and  has  not  increased  with 
the  leaps  and  bounds  with  whic^h  these  two  outside  distri<*.ts  have 
increased. 
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Mr.  Mann.  In  Michi^n  in  1900,  according  to  Mr.  Ferguson,  the 
total  number  of  cars  shipped  was  4,360. 

Mr.  Bobbins.  That  was  on  the  Pere  Marquette  line  alone. 

Mr.  Mann.  And  in  1903  that  number  had  grown  to  7,825. 

Mr.  Stevens.  Now,  look  at  the  number  outside  of  the  State. 

Mr.  Mann.  The  number  of  interstate  cai*s,  under  refrigeration,  in 
1900  was  1,435,  as  against  1,632  in  1903.  But  Mr.  Ferguson  figui-ed 
that  the  interstate  traffic  did  not  include  shipments  to  Chicago,  rfow, 
the  Pere  Marquette  Railroad  did  not  run  into  Chicago  at  all  at  that 
time,  and  Chicago  is  interstate  traffic.  So  that  his  statement  on  that 
was  like  some  of  his  other  statements,  slightly  erroneous. 

Mr.  Stevens.  I  had  in  mind  that  the  number  of  cars  shipped  in 
interstate  traffic  was  not  very  much  increased. 

Mr.  Mann.  According  to  your  judgment,  the  tendency  is  to  build 
up  the  business  if 

Mr.  RoBBiNS.  Decidedly. 

Mr.  Mann.  Where  you  go  in  and  furnish  the  facilities  for  shipment? 

Mr.  RoBBiNS.  Decidedly.  In  all  large  districts  where  We  operate 
the  business  has  doubled  and  trebled  ana  quadrupled. 

Mr.  Mann.  You  speak  of  the  large  increase.  What  facilities  do 
you  furnish  in  districts  where  the  shipments  are  smaller? 

Mr.  Uobbins.  We  take  (*are  of  almost  any  business  offered  to  us  if 
it  is  offered  to  us  in  time  so  that  we  can  provide  equipment  for  it. 

Mr.  Mann.  Supposing  a  community  wants  to  ship  vegetables  from 
Arkansas  where  vegetables  have  not  been  shipped  from  prior  to  that 
time;  how  would  they  get  into  communication  with  you  or  some  other 
car  line? 

Mr.  KoBBiNS.  The  way  it  generally  comes  up  is  that  the  shippers 
take  it  up  with  the  railroads  or  with  our  representatives,  or  the  rail- 
roads bring  it  to  us,  or  our  district  men.  I  call  your  attention  to  a 
case  that  came  up  before  us  a  month  ago.  There  is  a  little  new  road 
built  down  near  Corpus  Christi,  Tex.,  where  we  are  going  to  have 
about  60  cars  of  cabbages.  We  never  shipped  a  car  there  l>efore. 
That  is  a  new  thing  down  there,  and  there  is  no  road  there  that  has 
the  means  of  taking  care  of  it.  They  offered  it  to  us  at  the  eleventh 
hour,  and  we  told  them  that  we  would  take  care  of  it  if  we  could  get 
ice  anywhere  within  200  miles. 

Mr.  Mann.  Do  vou  ice  cabbages? 

Mr.  Bobbins.  Yes,  sir;  generally  we  do  not,  but  these  cabbages 
shipped  at  that  time  of  the  year  from  down  there  we  are  going  to  ice. 

Mr.  Mann.  What  do  you  do  about  shipments  from  Florida?  They 
used  to  raise  a  great  many  strawberries  and  bring  them  from  Florida. 
Most  of  those  growers  went  out  of  business  fifteen  year  ago  because, 
I  suppose,  the  Armour  car  line  was  not  in  existence  there  at  that  time, 
or  anything  like  it.     How  about  that? 

Mr.  Robbins.  Our  Florida  man  is  right  here,  if  you  care  to  hear 
very  much  detail  about  that  Florida  business.  But  in  a  general  way 
our  Florida  business  has  doubled  and  trebled  within  the  last  few  years. 
Up  to  the  time  of  this  freeze,  two  weeks  ago,  we  were  getting  from 
20  to  25  cars  a  day  of  lettuce  alone  out  of  there.  Of  course  that  cold 
weather  put  that  back  again.  The  strawberry  business  from  there 
has  been  increasing  very  rapidly,  and  Mr.  Fleming  just  called  my 
attention  to  the  fact  that  the  first  year  or  two  we  operated  in  Floridiiei 
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we  had  what  he  calls  ^'  red  ink  figures."  That  is,  we  did  not  come  out 
even  on  the  business.  We  worked  along  on  the  business  that  way 
until  it  grew  to  a  su£Bcient  volume  so  that  it  has  paid  us  something. 

Mr.  Mann.  I  can  remember  when  I  first  commenced  to  visit  in 
Florida,  around  Ralatka,  one  winter  they  raised  immense  quantities  of 
strawberries  and  other  small  fruits.  They  quit  because  they  paid 
high  express  charges  to  get  their  fruits  to  the  markets,  and  when  it 
got  to  the  markets  it  was  spoiled,  and  of  course  it  did  not  take  many- 
seasons  of  that  to  take  the  ardor  and  enthusiasm  out  of  the  people. 

Mr.  RoBBiNS.  Our  business  in  Florida  for  the  last  few  years  has 
increased  decidedly  and  every  year,  I  think  without  exception,  until 
we  are  doing  a  very  nice  Florida  business  now. 

Mr.  Stevens.  Has  your  Pacific  coast  business  increased? 

Mr.  RoBBiNS.  Yes,  sir;  very  much. 

Mr.  Mann.  You  spoke  of  Idaho  a  while  ago. 

Mr.  RoBBiNS.  We  started  there  a  few  years  ago  with  nothing,  and 
I  think  now  that  business  runs  up  to  600  or  800  cars  a  year. 

Mr.  Stevens.  How  about  Colorado,  has  it  been  increasing  there  ? 

Mr.  Robbins.  Colorado  has  had  a  decided  increase  in  the  peacE  busi- 
ness. From  the  Grand  Junction  section,  I  think  last  year  we  handled 
400  or  500  carloads,  where  a  few  years  ago  there  were  none  at  all. 

Mr.  Stevens.  Do  you  handle  the  melon  business? 

Mr.  KoBBiNs.  No,  sir.  The  center  of  that  is  Rocky  Ford,  a  local 
point  on  the  Santa  Fe,  and  the}^  handle  their  own  business. 

Mr.  Stevens.  How  are  watermelons  shipped? 

Mr.  Robbins.  In  stock  cars,  and  the  more  air  they  can  get  the  more 
they  like  it.  My  attention  is  called  to  the  fact  that  people  of  northern 
Florida  are  beginning  to  plant  peaches. 

Mr.  Mann.  Dh,  thej'^  began  years  ago.  I  have  an  orchard  in  Florida 
that  is  20  years  old,  and  the  peaches  rot  on  the  ground  every  year. 

Mr.  Robbins.  We  are  figuring  on  quite  a  large  business  out  of  there. 

Mr.  Stevens.  Where  do  you  send  them  to? 

Mr.  Robbins.  To  New  York  and  Boston. 

Mr.  Fleming.  They  are  the  first  peaches  in  the  market  here? 

Mr.  Mann.  Yes;  they  are  very  high  priced,  and  they  are  very  fine 
peaches.  How  about  northern  Alabama?  That  is  getting  to  be  quite 
a  fruit  country. 

Mr.  Robbins.  We  handle  a  few  peaches  off  of  tHe  Louisville  and 
Nashville.  We  furnish  cars  for  all  the  Louisville  and  Nashville  peach 
and  berry  business.  They  have  a  number  of  different  sections,  some 
of  them  in  Alabama,  and  some  in  Tennessee. 

By  the  way,  the  Louisville  and  Nashville  built  a  thousand  cars  some 
six  or  eight  years  ago  to  handle  that  business,  and  they  did  handle  it 
in  a  way;  but  a  few  years  ago  they  offered  all  the  business  to  us  and 
we  are  taking  care  of  it. 

(Thereupon,  at  3.50  o^clock  p.  m.,  the  committee  adjourned.) 
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Thubsday,  February  16^  1905. 

The  subcommittee  was  called  to  order  at  2.20  o'clock  p.  m.,  Hon. 
Fred.  C.  Stevens  in  the  chair. 

STATEMEHT  OF  THOMAS  B.  FELDEB,  JB. 

Mr.  Shackleford.  You  may  proceed,  Mr.  Felder.  State  your  name 
and  whom  you  represent. 

Mr.  Felder.  1  practice  law  in  the  city  of  Atlanta  and  am  engaged, 
to  some  extent,  in  agriculture  in  the  State  of  Georgia  and  in  the  State 
of  Indiana.  By  way  of  preface,  I  desire  to  disclose  my  relation  to  the 
subject-matter  under  discussion.  I  have,  for  q^uite  a  number  of  years, 
rsDresented  the  Ai'mour  interests  as  attorney  m  Georgia. 

Mr.  Shackleford.  The  Armour  Packing  Company '< 

Mr.  Felder.  The  various  Armour  interests.  Tnere  are  several 
corporations  and  1  represent  them  in  their  litigations.  I  appear  here, 
however,  in  behalf  x>f  several  very  prominent  peach  gi'owers  in  the 
State  of  Georgia,  who  requested  me  to  come  on  and  call  to  the  atten- 
tion of  the  committee,  as  to  this  Stevens  bill  under  consideration  in  the 
House,  and  the  Elkins  bill  under  consideration  in  the  Senate,  the 
particular  way  in  which  these  measures,  if  enacted  into  law,  will,  in 
their  judgment,  affect  the  peach  and  vegetable  industry  in  the  South. 
I  have  been  here  for  two  or  three  weeks,  and  before  coming  I  took 
occasion  to  investigate  this  question  very  thoroughly  and  I  nnd  that, 
so  far  as  the  producer  of  peaches  and  vegetables  is  concerned,  and  so 
far  as  the  consumer  is  concerned,  and  so  far  as  the  ti*ansportation  lines 
are  concerned,  everybody  seems  to  be  satisfied. 

In  other  words,  we  occupy  very  nuich  the  position  of  the  old  negro 
woman  who  died  in  Georgia,  and  when  it  wab  asked  what  the  com- 
plaint was  it  was  said  that  there  was  no  complaint,  everybody  seemed 
to  be  satisfied.  Since  my  arrival  in  the  city  of  Washington  I  find 
that  there  is  some  complaint,  and  the  complaint  is  quite  general;  and 
it  comes  from  the  middle  man,  who  is  known  as  the  commission  mer- 
chant or  broker.  These  middle  men,  until  the  present  system  was 
brought  in  vogue,  have  lived  as  parasites  upon  this  industry,  and  what- 
ever else  may  be  said  in  regard  to  the  present  system  of  private  car 
lines,  I  think  we  can  claim  with  confidence  that  the  car  lines  have 
assisted  much  in  regulating  this  parasite  or  barnacle  that  had  fed  upon 
the  peach  growers  and  fruit  growers  from  the  South  since  the  business 
began. 

Now,  gentlemen,  I  propose  to  lay  down  two  propositions.  First, 
that  the  Federal  Congress,  under  the  method  pursued  by  the  private 
car  lines,  has  no  jurisdiction  whatever  over  the  subject-matter.  The 
fact  that  the  Federal  Congress  has  a  right  to  regulate  interstate  com- 
merce must  be  conceded;  but  under  the  contracts,  exclusive  or  other- 
wise, made  between  the  car  companies  and  the  railroad,  they  are  not 
only  not  engaged  in  interstate  commerce,  but  they  are  not  the  agencies 
of  interstate  commerce,  and  they  do  none  of  the  things  that  constitute 
interstate  commerce. 

Mr.  Shackleford.  How  would  they  be  affected  if  you  should 
require  that  railroads  themselves  shoula  furnish  refrigerator  cars  and 
other  improvements? 
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Mr.  Felder.  I  want  to  say  that  a  great  many  gentlemen  have  testi- 
fied here  and  announced  that  they  did  not  want  to  be  interrupted  until 
they  had  gotten  through.  I  will  say,  however,  that  I  want  to  be  inter- 
rupted at  any  time,  and  I  am  glad  that  I  will  have  a  chance  to  answer 
that  question.  It  is  not  contemplated  by  this  bill  that  each  railroad 
shall  rurnish  these  refrigerator  cars  and  the  icing. 

Mr.  SiiACKLEFORD.  I  Understood  it  was.  I  understood  that  it  shall 
be  the  duty  of  every  carrier  to  furnish  every  means  and  facility  for 
the  shipper,  every  requisite  for  the  safety  and  preservation  of  fruit 
and  such  products  in  transit. 

Mr.  Fei^er.  I  have  not  so  read  the  bill.  My  understanding  is  that 
the  provisions  of  this  bill  declare  that  those  people  who  are  engaged 
in  furnishing  private  car  lines,  common  carriers,  are  put  under  the 
interstate-commerce  act;  and  there  is  a  provision  that  they  shall  not 
charge  more  for  their  cars  than  is  charged  upon  the  interchange  of 
cars  Detween  railroads. 

Mr.  Stevens.  That  is  correct. 

Mr.  Shackleford.  Is  not  there  a  clause  that  there  shall  be  an  obliga- 
tion upon  the  part  of  the  car  company  to  provide  for  the  safety  and 
preservation  of  the  products? 

Mr.  Felder.  There  was  a  man  appeared  here  bv  the  name  of  Mr. 
Ferguson,  and  when  I  saw  him  appearing  in  the  Senate  committee  I 
thought  he  was  a  Senator.  He  has  consumed  about  all  the  time  in  the 
House  and  the  Senate  committees — if  the  passage  of  this  bill  will  afford 
no  remedv,  you  ought  to  go  a  step  further.  There  is  a  law  requiring 
every  railroad  in  the  country  to  furnish  its  own  equipment. 

Mr.  Stevens.  Before  you  leave  that  you  will  consider  the  second 
section  of  the  bill,  will  you  not,  providing  that  all  instrumentalities  of 
transportation  like  refrigeration  shall  be  considered  a  part  of  the  con- 
tract with  the  carrier 

Mr.  Felder.  Yes,  sir;  I  will  do  that.  Now,  I  want  to  state  this. 
This  gentleman  states  somewhere  that  he  was  simply  loaded  down 
with  petitions,  and  from  the  number  of  petitions  that  he  has  received 
addressed  to  this  committee  and  to  Congress,  the  lower  House  and  the 
Senate,  it  was  sufficient  almost  to  make  him  bow-legged  if  he  carried 
them  about  the  corridors  from  one  committee  room  to  another.  I 
don't  know  how  these  petition  purposes  operate  in  this  country,  but 
we  have  a  notable  example  in  the  efficacy  of  popular  petitions  in  our 
State.  I  think  it  occurred  in  the  town  of  Mr.  Adamson,  where  every 
man,  woman,  and  child  petitioned  the  mayor  and  the  council  to  build  a 
shed  to  protect  the  sundial  from  the  rays  of  the  sun.  It  is  a  matter 
of  common  knowledge  that  you  can  get  petitions  signed  to  do  any- 
thing and  by  anybody. 

Now,  let  us  see.  l>uppose  each  railroad  in  the  United  States  should 
be  required  to  furnish  this  equipment.  Let  us  assume  that  you  should 
pass  an  act,  as  suggested  by  tne  chairman,  who  has  just  retired,  re- 

auiring  each  milroad  to  furnish  refrigeration  and  all  of  the  inci- 
entals  to  the  transportation  of  fruit  and  vegetables.  Now,  I  don't 
know  how  it  ma^^  be  in  the  chairman's  district  and  in  the  chairman's 
State,  but  we  have  some  railroads  that  vou  could  probably  denominate 
monopolies  in  the  State  of  Georgia,  f^or  instance,  3'ou  take  the  Lex- 
ington Terminal,  a  road  that  is  officered  and  owned  by  the  Congress- 
man from  that  district  and  by  a  lawyer  residing  in  the  city  of  Lex 
ington,  namely,  Judge  MacWtiorter.     That  roaa  is  4  miles  m  length. 
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It  originates  in  the  city  of  Crawford,  a  city  of  probably  250  inhabit- 
ants, and  it  runs  to  Lexington. 

The  price  that  you  would  have  to  pay  for  the  building  of  that  road, 
the  engines^  and  all  the  equipment  is  about  the  price  of  two  or  three 
of  these  private  cars.  Now,  I  am  told  that  of  peaches,  watermelons, 
and  vegetables,  at  least  four  or  five  hundred  carloads  originate  and 
are  transported  over  that  line  of  road.  If  you  should  string  along  on 
that  road  one  car  after  another  you  could  not  put  all  the  cars  on  the 
Liexington  Terminal  Railroad  that  you  use  in  the  average  crop  season, 
one  behind  the  other.  Now,  let  us  take  the  road  from  Perry  to  Fort 
Valley.  They  handle  during  the  six  weeks  of  harvesting  period  of 
peaches  something  like  five  or  six  hundred  or  maybe  a  thousand  cars. 
If  the  Congress  of  the  United  States  should  require  that  little  road  of 
that  length,  costing  possibly  $2,500  or  $3,000,  to  equip  itself  with 
refrigerator  cars  costing  $1,000  or  $1,200  to  build,  you  would  effec- 
tually put  that  little  road  out  of  business.  Now,  let  us  go  to  a  larger 
system.  Nearly  all  of  the  peach  business  in  my  State,  nearly  allof 
the  vegetable  business  in  the  State  of  Georgia,  originates  along  the 
line  of  the  Central  Railroad  and  Banking  Company — I  think  that  is 
the  road. 

Mr.  Adamson.  I  think  the  great  majority  of  it  does. 

Mr.  Felder.  Yes.  The  Centi-al  Railroad  and  Banking  Company 
ha8,  including  its  branches^  something  like  fifteen  hundred  miles  of 
road.  The  road  ramifies  all  of  south  Georgia  and  a  portion  of  eastern 
Alabama.  Now,  the  statistics  show  that  that  road  carried  during  the 
year  of  1904  between  2,000  and  3,000  carloads  of  peaches  to  market; 
that  those  peaches  were  gathered  and  loaded  and  placed  and  hauled 
and  sold  within  the  period  of  six  weeks;  that  it  took  to  cany  the. 
peach  crop  alone — that  does  not  include  celery,  cabbages,  water- 
melons, and  various  other  things  produced  and  shipped— it  took  4,000 
cars,  and  4,000  cars,  costing  $1,200  apiece,  would  be  $4,800,000.  The 
Central  Railroad  and  Banking  Company,  as  I  am  infomied,  is  stocked 
and  bonded  for  $15,000,000,  and  the  people  of  my  State  and  section 
complain  that  it  is  full  of  water;  that  is  the  usual  complaint. 

Whenever  a  case  is  tried  before  the  Railroad  Commission,  and  the 
milroad  makes  answer  that  that  is  its  bonded  debt,  the  people  make 
replication  that  they  ought  not  to  have  any  such  bonded  indebtedness, 
that  $15,000,000  is  out  of  all  proportion  to  the  value  of  the  road  and 
its  equipment.     However  that  may  be,  I  am  not  advised. 

Now,  then,  this  Congress  proiK)ses  to  add  to  that  ten  or  fifteen  mil- 
lion dollars  in  furnishing  this  special  line  of  cars  for  carrving  the  crop 
of  the  State  of  Georgia,  cars  to  the  value  of  several  million.  When 
they  are  furnished,  when  this  additional  burden  is  placed  upon  the 
Central  Railroad  and  Banking  Company,  you  require  thorn  to  add  almost 
a  third  of  the  whole  value  of  the  roaa  and  equipment  to  carry  the 
|)oach  crop  of  the  State  of  Georgia. 

Mr.  SHAfcKLEFORD.  Why  not  get  those  cars  by  arrangement  with 
other  car  lines  that  do  not  need  them  at  that  particular  season  of  the 
year,  and  would  need  them  at  another  season  i 

Mr.  Felder.  I  presume  some  such  arrangement  could  be  made,  but 
if  that  arrangement  was  made  they  would  have  to  pay  rent  for  them. 

Mr.  Shackleford.  Would  that  bring  out  in  the  Commission 

Mr.  Felder.  We  don't  want  it  under  the  Commission. 

Mr.  Shackleford.  Some  do. 

II.  Doc.  422,  5S-3 37 
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Mr.  Felder.  Nobody  in  our  country  want^  it  under  the  Conami.H- 
sion.     I  would  like  to  ask  what  clans  wants  it  under  the  Commission. 

Mr.  Shackleford.  The  consumers  do,  1  think. 

Mr.  Felder.  Mr.  Ferguson  stated  before  this  committee  that  the 
producers  of  this  country  wanted  it  under  the  Commivssion,  because 
the  Armour  people  were  engaged  in  buying  and  selling  produce  in 
competition  with  the  farmers.  No  such  thmg  has  existed  and  could 
not  exist  for  about  two  years 

Mr.  Adamson.  How  is  that  shipment  handled  when  it  gets  to  its 
destination;  do  the  brokers  handle  it? 

Mr.  Felder.  No,  sir. 

Mr.  Adamson.  As  soon  as  your  people  have  quit  dealing  in  it? 

Mr.  Felder.  You  take  the  California  fruit,  it  is  auctioned  off  in 
the  market.     You  take  the  peaches 

Mr.  Adamson.  Who  does  that? 

Mr.  Felder.  They  are  sold  before  they  are  shipped,  just  like  cot- 
ton, to  factories  and  other  things. 

Mr.  Adamson.  Sold  at  auction  before  they  are  shipped^ 

Mr.  Felder.  My  information  is  that  the  California  fruit  is  sold  at 
auction  when  it  reaches  New  York. 

Mr.  Shackleford.  Sold  like  shipments  of  cattle  or  hogs. 

Mr.  Adamson.  Do  your  people  liave  anything  to  do  with  it? 

Mr.  Felder.  Not  a  thing  on  earth. 

Mr.  Adamson.  Is  there  any  other  line  that  is  now  equipped  with 
enough  cars  to  handle  the  peach  crop? 

Mr.  Felder.  No,  sir;  there  never  will  be. 

Mr.  Adamson.  Suppose  you  are  not  allowed  to  make  exclusive  con- 
tracts; do  3'ou  not  think  others  might  grow? 

Mr.  Felder.  There  are  others.  There  are  nearl}'  five  hundred  pri- 
vate car  lines  doing  business  in  the  United  States^  and  many  other  car 
lines  are  engaged  in  carrying  peaches,  fruits,  and  other  things,  just  a> 
we  carry  them.  This  talk  about  exclusive  cars  that  you  are  in  posscsi- 
sion  of  is  all  rot.  What  are  the  facts  about  it?  A  railroad  has  not 
the  equipment  to  carry  this  fruit,  and  they,  in  some  cases,  advertise 
for  bids  from  the  various  car  lines  engaged  in  this  business.  If  thov 
do  not,  they  go  about  and  see  every  large  shipper,  and  thej^  will  go  out 
and  find  out  upon  what  basis  contracts  will  be  made. 

Mr.  Adamson.  I  know  how  difiicult  all  these  matters  are  that  you 
are  talking  about.  There  is  one  factor  in  this  problem  which  nobixly 
has  mentioned  in  connection  with  your  statement  of  these  diflBculties 
and  expenses  of  transportation.  I  wish  you  would  tell  us  something 
about  tne  value  of  a  carload  of  peaches  that  you  would  send  to  New 
York  in  good  condition,  if  you  can. 

Mr.  Felder.  The  average  value  of  peaches  delivered  in  New  York 
in  prime  condition  is  about  $1,200  a  car.  The  freight  and  icing  is 
about  $270,  and  there  is  no  other  expense  connected  with  it.  The 
Armour  Car  Line  furnish  men  who  go  and  properly  stiip  and  load  the 
peaches  in  the  cars:  Then,  if  there  is  inspection,  they  send  an  inspector 
to  New  York  who  inspects  the  peaches  when  they  arrive,  with  the 
result  that  the  conditions  that  obtained  prior  to  the  so-called  exchi- 
sive  contracts  that  the  Armour  people  have  made  and  what  obtains  now 
were  very  much  different.  The  fruit  and  vegetable  producers  of  the 
country,  the  farmers,  were  at  the  mercy  of  every  man  who  has  come 
up  here  on  this  agitation,  and  he  was  at  his  mercy  in  this  way 
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Mr.  Adamson.  I  know  there  used  to  be  a  great  many  shipments  of 
peaches  and  watermelons  by  farmei's  who  said  that  they  had  to  make 
remittances 

Mr.  Felder.  Precisely,  and  the  reason  for  it  is  known  of  all  men 
who  have  studied  this  question. 

Mr.  Adamson.  In  vour  statement  of  figures  the  entire  expense  of 
icing,  preserving,  and  putting  a  carload  of  peaches  in  New  xork  in 
l^ood  condition  does  not  amount  to  25  per  cent  of  its  value. 

Mr.  Felder.  Not  at  all,  only  the  largest  producer. 

Mr.  Richardson.  I  am  not  a  member  of  this  committee,  but  I 
would  like  to  ask  a  question. 

Mr.  Shackleford.  You  are  at  liberty,  Mr.  Richardson. 

Mr.  Richardson.  How  long  has  it  been  since  the  Armour  Com- 
pany conmienced  the  fruit  business  in  the  State  of  Georgia? 

\ir.  Felder.  Since  1898. 

Mr.  Richardson.  What  were  the  shipments  the  first  year  that  they 
did  business? 

Mr.  Felder.  I  have  all  that  tabulated  and  I  will  put  it  in. 

Mr.  Richardson.  Well,  about  what  was  the  shipments 

Mr.  Felder.  Well,  I  would  just  as  soon  put  it  in  now  as  later.  I 
call  the  attention  of  the  committee  to  the  marvelous  showing  made 

Mr.  Richardson.  That  is  what  I  want  to  know,  and  the  growth  and 
the  increase  of  the  business. 

Mr.  Felder.  I  will  take  that  up;  it  is  not  very  voluminous.  Take 
the  State  of  Florida.  Many  years  ago  the  State  of  Florida  produced 
a  large  volume  of  vegetables  which  they  sent  by  express  to  commis- 
sion merchants,  the  farmer  having  no  tab  on  it,  and  they  would  write 
back  that  the  stuff  had  come  in  defective  condition,  not  saleable  or 
marketable,  and  to  send  money  along  to  pay  the  freight 

Mr.  Richardson.  Right  there  in  connection  with  the  initiative  stops 
of  developing  the  fruit  trade  in  Georgia.     Do  you  not  lose  money  i 

Mr.  Felder.  Yes,  sir;  and  last  year  was  the  first  year,  for  a  year 
or  two,  so  I  am  informed,  that  they  ever  made  a  dollar  in  Georgia 
since  1898.  They  were  petitioned  to  come  to  Florida  with  their  crop. 
They  had  been  doing  business  two  or  three  3'ears  in  Florida,  devel- 
oping the  vegetable  business,  and  restoring  it  to  its  pristine  condition, 
the  condition  that  obtained  some  years  ago. 

They  have  lost  money  every  year.  ^  ith  the  great  development  in 
the  State  of  Florida  for  the  past  several  years  the  very  best  we  iioped  to 
do,  up  to  a  couple  of  years  ago,  was  to  come  out  even.  1  was  amazed 
myself  at  these  figures.  Thev  are  absolutely  accurate,  and  1  submit 
them.  Now,  in  the  State  of  Florida  the  growth  of  shipments  of  let- 
tuce, celery,  beans,  peas,  and  cucumbers  in  the  last  six  years  from  the 
Manitee  River,  the  district  where  it  is  grown,  Tampji,  Sanford,  Gaines 
ville,  that  district  is  from  100  c^irs  to  800  cars  this  season,  shipi)ed  to 
the  markets  covering  the  East,  West,  and  Middle  West.  This  is  the 
condition  in  the  State  of  Florida  as  we  found  it.  They  were  shipping 
less  than  a  hundred  cars  when  we  took  the  contract  in  the  JState  of 
Florida,  and  to-day  we  are  shipping,  this  year,  800  cars,  or  an  increase 
in  the  last  three  or  four  years  of  700  cars. 

I  had  the  pleasure  of  meeting  Captain  Garner,  who  operates  a  lot  of 
boat  lines  in  the  Manatee  River  section,  and  he  and  I  discussed  this 
matter  with  Captain  Lamar,  a  member  of  this  committee.  He  said 
that  some  years  ago  his  boats  got  that  business,  but  now  he  gets  none 
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of  it,  yet  that  country  has  developed  to  such  an  extent,  and  there  faa^ 
been  such  an  era  or  prosperity  encouraged  there  by  reason  of  the 
facilities  furnished  by  the  Armour  car  lines  in  the  transportation  of 
their  products  to  market,  that  1  am  perfectly  willing  to  lose  the  trade. 
Captain  Lamar,  myself,  because  I  am  a  patriot,  and  I  want  to  see  thes^* 
genci-al  prosperous  conditions  continue  to  exist.  Take  cantaloupe^^; 
in  seven  years,  from  nothing,  in  that  climate  and  soil,  which  is  par- 
ticularly productive  of  that  vegetable  or  fruit,  the  prospective  ship- 
ments tliis  3'car  out  of  the  State  of  Florida,  in  cantaloupes  alone,  will 
be  1,000  cars,  and  I  am  informed  that  they  are  worth  from  fourteen 
to  sixteen  hundred  dollars  a  car. 

Mr.  Adamson.  Does  it  cost  any  more  to  transport  a  carload  of  can- 
taloupes than  peaches? 

Mr.  Felder.  As  much. 

Mr.  Adamson.  I  did  not  mean  the  quantity,  but  the  comparative 
expense. 

Mr.  Feldeb.  About  the  same. 

Mr.  Adamson.  How  is  the  freight;  is  it  more  for  greater  distance^.' 

Mr.  Felder.  Up  to  five  years  ago  there  was  not  a  peach  shipped 
out  of  the  State  of  Florida,  and  not  until  within  a  comparatively  short 
time — within  the  last  ten  years — were  peaches  considered  adapted  to 
that  soil  and  climate.  Now,  four  years  ago  there  were  no  peaches 
shipped,  and  all  the  peaches  were  used  in  home  consumption.  During 
the  last  eight  years  tnere  were  800  acres  planted  in  the  State  of  Flor- 
ida, and  about  150  cars  will  be  this  year  shipped  out  in  refrigerator 
cars.  The  acreage  is  being  very  largely  increased  every  year  because 
it  is  a  profitable  business. 

Now  I  come  to  my  own  State.  In  reference  to  the  statistics,  I  am 
sorry  to  sa}'  that  we  have  been  unable  to  get  any  reports  whatever 
from  the  Agricultural  Department — the  National  Agricultural  Depart- 
.ment — of  this  very  large  and  growing  industry  in  the  South.  These 
reports  are  taken  from  the  various  agricultural  departments  of  the 
South. 

Mr.  Adamson.  On  your  division  of  profits,  vou  say  it  costs  5^270  a 
car  from  Georgia  to  New  York,  including  the  icing,  storage,  and 
freight? 

Mr.  Felder.  The  whole  charges. 

Mr.  Adamson.  How  much  do  you  get  and  how  much  does  the 
i-ailroad  get? 

Mr.  Felder.  I  was  coming  to  that  later,  but  I  will  answer  that 

auestion  now,  because  it  is  vital  in  this  hearing.  There  were  half  a 
ozen  car  lines  competing  for  the  business  in  Georgia,  and  there  wav> 
the  sharpest  sort  of  competition.  They  had  their  agents  there  going 
everywhere  soliciting  business  year  after  3' ear,  and  tney  charged  $1Cm> 
a  car  for  the  icing.  The  first  year  after  the  Armour  car  lines  niade 
these  exclusive  contracts  with  the  Central  Railroad  and  Banking  Com- 
pany, the  icing  was  reduced  to  $80  a  car,  and  as  the  business  developed 
they  reduced  it  to  $68.50  a  car.  There  has  been  no  complaint  about 
the   railroads,   and   they   are    perfectly   satisfied  with   both  of   the 

services 

Mr.  Adamson.  Do  you  mean  to  say  that  the  railroad  gets  $200  out 
of  a  car,  and  you  only  get  $68.50? 

Mr.  Felder.  I  think  that  the  record  will  show— ^I  have  not  pro- 
pared  myself  as  thoroughly  as  the  witnesses  who  testified.     My  recol- 
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lection  is  that  the  whole  cost  was  $270  for  a  carload  of  peaches  from 
the  peach-growing  country  to  New  York.  We  get  $68.60.  Now,  I 
submit,  in  that  connection,  that  while  on  the  face  of  the  returns,  so  to 
8peak,  it  would  appear  that  the  Armour  Car  Lines  are  making  money — 
marbles  and  chalk  out  of  this  business — yet  they  are  putting  every- 
thing that  they  can  rake  and  scrape  into  betterments  and  improve- 
ments, and  they  are  declaring  no  dividends;  and  the  chances  are  thj^t 
they  will  not  declare  any  for  some  years  to  come,  for  the  reason  that 
this  scientific  way  of  handling  these  products  is  in  its  infancy. 

I  submit  that  instead  of  this  walking  delagate,  this  man  Ferguson; 
charging  J.  Ogden  Armour  with  being  an  extorsionist,  as  he  has 
charged  here  recently,  he  ought  to  say  of  him,  and  about  him,  and  to 
him,  that  he  is  a  patriot;  that  ne  is  doing  more  to  develop  the  South  than 
any  fifty  men  in  it,  and  I  will  show  you  that  he  is.  Tnis  refrigerator 
car  proposition  is  in  its  infancy.  Afcout  the  time  that  we  get  one  sys- 
tem of  cars  built,  and  the  ice  bunkers  in  as  they  should  be,  some  invent- 
ive genius  comes  along  and  makes  an  improvement  both  upon  the  length 
of  the  car  and  the  height  of  the  car  and  its  width,  and  the  ice  bunkers, 
and  all  that  stuflF  is  turned  out,  and  some  of  the  cars  that  are  not  adapted 
to  the  uses  to  which  they  were  intended  are  converted  into  cheaper 
cars,  cheaper  carriers,  to  haul  beer,  or  some  other  of  the  private-car 
products. 

After  the  expenditure  of  some  $15,000,000  in  keeping  those  cars  to 
do  this  precise  business,  he  is  confronted  to-daj'  with  this  serious 
proposition:  He  has  got  a  magnificent  line  of  cars,  and  the  only  per- 
fected line  in  the  world;  some  man  has  come  to  Washington  and 
obtained  a  patent  for  a  rarified  air  refrigerator  car,  and  the  general 
thought  is  tnat  it  is  going  to  be  successful.  Of  course,  if  it  is  success- 
ful Armour  has  got  to  buy  it,  and  if  he  does  bu}'^  it  he  has  got  to  lose,  I 
believe  the  testimonv  shows,  the  million  dollars  invested  in  ice  plants 
and  $14,000,000  in  cars.  Now,  he  has  his  investment  of  $14,000,000 
that  has  been  going  into  this  enterprise  j^ear  after  year  and  it  will  be 
pi-actically  annihilated  if  he  goes  to  this  new  svstem.  That  is  a  com- 
plete answer  to  this  fol-de-rol  about  robbing  the  people  and  high 
prices  and  all  that  sort  of  thing. 

Now  I  come  back  to  the  evolution  of  this  industry  under  this  horri- 
ble monopoly  that  you  have  been  hearing  about  here;  these  exclusive 
contracts  that  have  been  exciting  ever3^b<)dv  in  the  country  from  the 
walking  delegate  to  the  occupant  of  The  White  House.  Now,  Georgia 
has  been  going  along  from  year  to  year  in  a  precarious  way — has  been 
growing  peaches  for  fifteen  or  twenty  years.  On  account  of  the  fact 
that  I  am  a  widower  1  don't  want  to  state  my  real  age,  but  during  my 
boyhood,  which  was  a  few  years  ago,  the  peaches  that  were  grown  in 
the  State  of  Georgia  that  were  not  used  by  the  servants  and  by  the 
children  and  the  family  were  all  wasted.  A  little  later  on  they  were 
considered  quite  saleable,  and  it  appeared  that  there  was  a  profit  in  the 
production  of  peaches,  so  the  result  was  that  they  got  baskets  and  used 
to  ship  them  out  in  baskets,  and  began  to  ship  to  longer  distances  each 
year,  so  that  the  industry  was  profitjiblc.  But  it  was  not  until  1898 
that  anything  like  a  profitable  peach  crop  was  ever  raised  in  the  Sttite 
of  Georgia  and  put  in  the  market. 

In  the  year  1898  the  high-water  mark  in  the  peach  industry  up  to 
that  time  was  reached,  with  every  private  car  line  with  solicitors 
around  through  the  country'  soliciting  car  loads  of  peaches,  with  their 
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cars  iocd,  and  all  that  sort  of  things  and  we  find  this  condition: 
That  year  there  were  1,800  carloads  of  peaches  shipped.  Mr.  Hale, 
who  is  a  millionaire,  the  largest  peach  grower  in  the  world,  from  Fort 
Valley,  Ga. ,  stated  to  this  committee  a  few  days  ago  that  the  peach 
has  got  to  be  shipped  the  day  it  is  gathered.  One  day  he  would 
hav^e  a  surplus  of  cars,  and  the  next  oay  he  would  have  his  peaches 
gathered  and  could  not  get  a  car.  One  week  they  would  have  ice  and 
the  next  week  none,  and  therefore  a  large  proportion  of  the  peaches 
would  rot  in  transit.  They  would  load  up  one  of  those  cars  or  two 
or  a  dozen  and  start  them  ojff  full  of  ice,  and  l^efore  they  got  to  the 
market  the  ice  would  evaporate  and  the  peaches  would  be  destroyed. 
He  went  on  to  explain  how  these  pi-ivate  cars  were  run  on  side  tracks 
right  into  where  the  trees  were.  The  crates  are  put  in  by  the  Armour 
people,  are  nailed  down,  and  run  out  on  the  side  track  and  iced. 

Ill  order  to  handle  this  peach  crop  in  Georgia  and  the  vegetable  crop 
in  Florida  and  the  crop  in  Alabama,  they  begin  at  intervals  in  the  900 
to  1,000  miles  from  there  to  market  and  invest  a  million  dollars  in  ice 
houses,  in  ice  where  these  cars  are  sidetracked,  and  reiced  from  8tate 
to  State  from  the  initial  point  until  the  market  is  reached,  with  the 
result  that  there  is  no  deca}-,  and  the  peach  arrives  in  a  luscious  condi- 
tion, a  state  of  complete  preservation,  and  brings  the  very  highest 
market  price.  Now,  I  say,  l>efore  this  exclusive  contract  was  made, 
this  grinding  monopol}^  that  is  strangling  this  industry,  and  at  a  time 
when  every  car  line  in  the  country  was  competing  for  the  business, 
the  high-water  mark  was  1,800  carloads  of  peaches,  as  a^inst  5,0iH) 
cars  on  the  lines  of  road  that  I  have  mentioned;  and  as  testified  by  Air. 
Hale,  when  he  was  on  the  stand,  8,000  cars  the  present  year. 

This  freeze  has  not  killed  the  peaches,  and  with  a  propitious  season 
from  now  on  the  additional  acreAge — this  thing  has  grown  by  reason 
of  this  monopoly  that  you  are  seeking  to  strangle  from  1,800  cars  at 
$1,000  a  car,  which  would  be  $1,800,{k)0,  up  to  8,000  cars,  the  present 
year,  or  $9,700,000,  one  tenth  of  the  value  of  the  entire  cotton  crop  of 
the  State  of  Georgia.  It  is  unnecessary  for  me  to  state  to  you,  the  mem- 
bers of  this  committee  present,  that  if  you  get  one  crop  in  five  it  is  more 
Erofitable  than  the  cotton  crop.  Of  coui'se  that  fact  is  not  understood 
y  members  of  this  committee  who  do  not  live  in  a  cotton-producing 
country.  But  it  is  a  fact  universally  known;  it  is  known  in  my  State 
and  everywhere  else  where  any  account  is  taken  of  this  industry,  that 
every  man  engaged  in  it  is  either  rich  or  growing  so  just  as  rapidly  as 
it  is  possible  to  grow. 

For  the  sake  of  getting  it  in  the  record,  I  want  to  take  up — in  pass- 
ing I  desire  to  say  that  does  not  include  the  vegetables  of  all  kinds 
produced  in  that  section  and  shipped.  Now  there  is  a  district  with 
Chattanooga  as  a  center — of  course  it  is  very  well  known  that  north 
Georgia  is  a  mountainous  country  and  the  climate  and  soil  is,  while 
also  well  adapted  to  peach  growing,  particularly  adapted  to  other 
fruits  and  berries.  Take  Chattanooga  as  a  center,  within  a  ittdius  of 
40  or  50  miles  in  each  direction;  that  is  known  as  a  berry  country, 
and  the  development  in  berries,  of  the  most  luscious  kind  to  be  found 
in  the  world,  within  the  last  few  years  has  been  magical,  and  that 
industry  has  grown  from  a  mere  trifle  to  amazing  and  astounding 
proportions. 

Mr.  Adamson.  What  about  pears?  Is  the  pear  crop  big  enough 
down  there  to  give  3'ou  an}'  attention? 
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Mr.  Felder.  It  is  beginning  to  be. 

Mr.  Adamson.  Is  it  as  difficult  to  ice  and  to  save  as  peaches  are? 

Mr.  Felder.  I  understand  not  quite  so  much  so. 

Now  the  Armour  car  line  started  in  the  berry  business  about  Chatta- 
nooga five  years  ago.  They  ran  out  a  line  for  several  years,  and  have 
figured  their  loss  on  the  cost  of  cars  and  the  cost  of  employees  that 
they  had,  making  no  allowance  whatever  for  changes  in  patents  and 
changes  of  the  kind  that  I  have  referred  to.  and  last  year  from  this 
neighborhood,  from  this  district,  they  handled  500  carloads  of  berries. 
That  comes  along,  as  Judge  Adamson  knows — as  you  know,  being  from 
Alabama,  Mr.  Richardson — the  northern  tier  of  counties,  where  peaches 
do  not  flourish  as  the}"  do  in  Georgia.  These  berries  are  berries  that 
we  handle  in  carload  lots,  and  in  this  statement  is  not  included  the 
terries  shipped  by  express  and  consumed  in  the  home  market.  Those 
berries  are  shipped  in  carload  lots  and  to  a  far-away  market.  I  have 
not  got  the  price  of  those  berries;  have  not  got  it  stated  here.  Take 
South  Carolina  peaches  and  canteloupes;  the  shipments  have  grown 
from  nothing  to  about  600  cars  per  annum. 

In  North  Carolina,  which  is  a  big  berry  producing  country,  and 
ranks  in  the  production  of  berries  just  as  Georgia  ooes  in  peaches, 
stands  No.  1  on  the  list.  In  twelve  years,  from  nothing,  to  three 
thousand  cars  per  annum.  Now  ten  years  ago  Chadbourn,  N.  C,  did 
not  ship  a  carload,  and  to-day  it  is  the  largest  berry-shipping  point 
in  the  United  States. 

Mr.  Adamson.  I  understand  that  there  are  two  points  connected  with 
your  car  service  that  you  claim  justify  any  charge  made  either  against 
you  or  the  railroads;  the  first  is  that  it  is  perishable  fruit  that  has  to  go 
at  first-class  rates  right  through;  and  in  the  second  place  the  fruit  is 
not  able  to  stand  it,  and  thej^  would  lose  more;  and  in  the  third  place 
you  have  cars  that  you  can  transfer  from  one  part  of  the  country  to 
the  other  and  keep  them  busy  all  the  time,  and  the  railroad  company 
owning  them  could  not  do  that. 

Mr.  Felder.  That  has  been  enlarged  upon  to  such  an  extent  that  I 
have  not  discussed  that  matter.  As  I  have  stated,  the  peaches  must  be 
gathered  and  marketed — the  whole  crop — within  six  weeks.  Last 
year,  in  gathering  the  crop  during  that  time  alone,  in  the  State  of 
Georgia,  we  used  cars  that  were  worth  over  $4,000,000;  and  besides 
that,  no  railroad  could  put  that  amount  of  money  in  rolling  stock  that 
would  cost  that  much  to  be  run  for  six  weeks  in  the  year.  Now,  in 
the  testimony  in  the  case,  it  is  claimed  that  these  cars  can  not  be  used 
for  any  other  purpose.  They  occasionally  might  put  some  light  boxes 
of  drygoods  in  these  cars,  but  if  almost  any  other  character  of  freight 
is  ti'ansported  in  tha  cars  the  fruit  and  vegetables  become  tainted  with 
the  odor  and  the  peaches  will  taste;  and  if  the  goods  are  shipped  in 
white  pine 

Mr.  Adamson.  All  of  that  would  be  a  lower  classification  of  freight 
anvway. 
.    Mr.  Felder.  Precisely. 

Mr.  Richaudson.  Now,  as  I  understand  it,  you  say  that  on  a  shipment 
of  peaches  from  (jeorgia  to  New  York  the  charges  are  about  $270? 

Mr.  Feldek.  That  is  as  I  recollect  the  testimony. 

Mr.  RiCTiARDSON.  And  the  Armour  charges  amount  to  about  $68.50? 

Mr.  Felder.  It  has  been  reduced  from  $100  since  we  have  had  the 
so-called  monopoly. 
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Mr.  Richardson.  Is  this  under  a  specific  contract  that  you  maki^ 
with  the  railroad? 

Mr.  Felder.  No,  sir;  we  rent  our  cars  to  the  railroad — ^yes,  we 
make  a  contract  with  the  railroads — but  we  have  made  no  contracts 
with  the  railroad  to  reduce  our  ref  rigeiution  charges.  You  will  under- 
stand, gentlemen,  and  I  am  a  very  strict  believer  in  the  fact,  that  these 
things  regulate  themselves. 

It  is  a  matter  of  universal  information,  and  if  vou  will  take  Poor  s 
Manual  of  Railroads,  j'ou  will  find  that  wherever  railroads  consolidate 
they  can  render  the  service  cheaper  than  Ijefore,  and  freight  rate> 
go  down.  Now,  the  Armour  people  have  not  gone  into  this  businos 
for  their  health.  They  realize  that  in  order  to  get  the  best  results 
from  this  business  they  must  inaugurate  it,  foster  it,  and  encourage  it 
as  they  do.  They  find  that  they  can  handle  this  stuff  for  $68.50  a  car. 
and  they  go  to  work  and  reduce  it,  since  this  monopoly,  from  $100  to 
that  amount.     It  was  worth  $100  before. 

Mr.  Richardson.  You  collect  $270  and  send  to  the  railroads? 

Mr.  Felder.  It  is  all  sent  to  the  railroad;  the  entire  sum  is  paid 
to  the  railroad  and  the  railroad  pays  us  our  charge. 

Now  there  are  a  whole  lot  of  things  that  are  natural  monopolies-  1 
have  never  been  so  impressed  with  the  idea  as  I  have  been  recentl  v  in  my 
own  State.  We  had  a  telephone  company'  in  the  city  of  Atlanta  tliat  was 
rendering  a  perfectly  satisfactory  service,  and  charging  us  $66  a  year 
for  our  telephones;  and  we  thought  that  was  excessive,  and  we  went  to 
work  and  got  another  telephone  line  built,  and  we  are  pa^'ing  the  same 
$86  for  the  old  telephone  and  $30  now  for  the  new  one.  I  have  thera 
both  on  my  desk  in  my  office.  Therefore  I  have  reached  a  conclusion 
that  this  telephone  monopoly  is  a  natural  monopoly,  and  this  refriger- 
ator car  perhaps  is  a  natural  monopoly.  I  don  t  mean  to  say  that  it  is 
a  natural  monopoly  in  the  sense  that  they  should  not  compete  with 
railroads  for  the  entire  business  of  that  railroad,  but  I  say  there  is 
every  reason  why  there  should  l)e  exclusive  contracts  with  a  railroad, 
there  is  every  reason  why  other  lines  should  not  be  permitted  to  come 
in  and  compete  for  the  business  during  the  perioa  of  the  exclusive 
contract. 

The  private-car  lines,  in  order  to  render  an  efficient  service  to  the 
producer,  must  not  only  furnish  his  privates  car,  ice  it  when  it  leaves 
the  initial  point,  after  it  is  loaded,  but  he  has  got  to  build  hLs  ice 
houses  along  at  frequent  intervals  to  market,  five  hundred  or  a  thous- 
and miles.  No,  it  is  no  use  for  me  to  argue  that  with  5,(KX)  carloads 
of  peaches,  and  500  car  lines  to  carry  them,  that  they  are  all  going  to 
bund  ice  houses  along  the  lines  of  the  railroads.  Therefore  the  proper 
regulation,  I  think,  comes  with  the  comj>etition  for  the  business  before 
the  contract  is  entered  into.  Let  us  see  how  the  monopoly  works: 
When  there  were  no  exclusiv^e  contracts  they  charged  $100  a  car  for 
an  inferior  service,  and  every  man  with  a  carload  of  ijeaches  when  the 
competition  was  full  and  free,  paid  $100  a  car  for  the  transpo  tat  ion 
of  his  products.  To-day  under  this  so-called  exclusive  contract  service 
the}'^  pay  $68.60  a  car. 

Mr.  KiCHARDSON.  That  is  because  they  get  all  the  trade. 

Mr.  Felder.  And  another  reason.  Under  the  old  system,  as  is 
shown  by  the  testimony,  when  the  ice  factories  in  the  South  did  not 
yield  sufficient  ice  to  stock  the  cars,  they  would  frequently  have  to 
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send  to  the  lakes,  and  pay  three  or  four  prices  for  ice  to  ice  them 
with.  With  300  to  500  separate  car  lines  competing  for  the  business, 
or  even  with  100  or  even  10  competing  for  the  business  in  Georgia, 
they  could  not  figure  with  any  degree  of  certainty  at  the  beginning  of 
the  season  whether  they  would  be  able  to  haul  50  cars  or  5,500  cars. 
Therefore  if  they  bought  large  quantities  of  ice  and  stored  it  and  did 
not  get  the  business,  they  would  lose  the  ice  and  at  the  end  of  the  sea- 
son somebody  would  have  to  pay  for  it.  The  result  was  that  the  ship- 
per did  that.  As  it  is  now  they  have  the  inspectors,  according  to  the 
testimony,  and  they  are  going  about  now  watching  the  weather,  and  if 
the  fruit  is  killed,  they  want  to  know  whether  it  is  all  killed,  or  what 

Eer  cent  of  it  is  killed;  and  Mr.  Hale,  in  order  to  know  all  about  the 
umidity  of  this  spot  and  that  spot,  sends  men  crawling  about  with 
thermometers  in  the  low  places  and  in  the  high  places  to  find  out  the 
effect  of  the  cold  upon  the  bud  or  bloom  of  the  peach. 

In  other  words,  they  have  this  thing  reduced  to  a  science.  To-day 
they  estimate  that  they  will  haul  through  Georgia  8,000  cars  of  peaclies, 
ancl  they  estimate  that  6,000  cars  will  go  over  the  Central  Raih-oad  and 
Banking  Company.  What  are  the  Armour  people  doing?  Thoy  are 
making  contracts  with  ice  companies  in  every  State  in  the  South,  and 
accordmg  to  the  testimony  here  the  other  day,  wherever  the\^  find  that 
tliev  can  not  make  a  contract,  they  build  ice  houses.  The}'  could  not 
do  it  if  every  man  in  the  country  should  come  in  and  share  this  busi- 
ness, because  there  is  not  enough  business  to  justify  it. 

Now,  there  are  other  reasons  why  more  than  the  usual  freight  should 
be  charged.  Now,  at  the  outset  I  stated  that  while  I  appear  for  a 
number  of  very  wealthy  and  influential  peach  growers,  it  is  true  I  tr}- 
the  cases  of  these  people,  it  is  true  I  am  attorney  for  these  people  in 
my  country,  and  when  the  peach  season  opens,  frequentl}'^  there  are 
claims  made  for  a  defective  carload  of  peaches,  the}-  are  half  destro^^ed 
or  all  destroyed 

Mr.  Adamson.  Do  you  want  to  complete  }■  our  hearing  this  afternoon  ? 

Mr.  Felder.  I  think  I  will  finish  m  twenty-five  or  thirty  minutes 
to-morrow.  I  simply  want  to  call  the  committee's  attention  to  the 
legal  questions  involved. 

Mr.  Stevens.  That  is  what  I  wanted  to  hear — first,  whether  or  not 
you  make  contracts  now  for  interstate  carriage,  and,  secondly,  how 
far  your  refrigeration  is  that  provided  for  in  the  original  interstate 
act  under  the  definition  of  instrumentalities,  and  if  not,  how  far  the 
operation  of  the  bill,  that  is,  the  second  section  of  it,  would  operate 
to  cover  you.     I  would  like  those  points  discussed. 

Mr.  Felder.  I  want  to  make  this  statement  before  I  suspend  this 
afternoon — that  upon  the  last  paragraph  of  the  bill,  which  provides 
that  the  service  shall  be  rendered  on  the  basis  of  20  cents  a  da}' 

Mr.  Stevens.  I  think  you  have  a  misapprehension  of  the  effect  of 
that  clause.  The  provision  which  1  placed  in  the  bill  was  that  there 
should  be  no  greater  charge  for  this  service — these  cars — than  is  exacted 
by  railroads  from  other  railroads  under  similar  conditions  and  circum- 
stances. 

Mr.  Felder.  That  is  the  20  cents  a  day 

Mr.  Stevens.  No,  no,  the  I'ailroads  do  not  furnish  that  kind  of 
equipment,  so  that  there  are  no  similar  conditions  and  circumstances 
commg  under  the  exchange  agreement  of  20  cents  a  day.     All  that 
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would  have  to  be  done  would  be  that  the  railroads  are  required  to  par 
what  that  service  is  reasonably  worth,  and  that  was  three-fourths  of  a 
cent  a  mile  and  so  much  extra  for  refrigeration. 

Mr.  Feldeb.  I  don't  know  why  these  men  feel  that  way.  1  am  not 
a  business  man  myself,  but  whether  the  placing  of  their  business  under 
the  supervision  ot  bureaus  and  conunissions  is  a  benefit  or  a  detriment 
to  business  men,  I  think  it  will  be  decided  that  business  men  do  not 
want  somebody  else  to  handle  their  business  if  they  can  help  it,  e.sp<^- 
ciallv  when  the  men  who  handle  their  business,  as  a  rule,  would  be 
wholly  unfamiliar  with  it. 

Mr.  Stevens.  That  is  true  as  to  the  general  proposition  with  respect 
to  private  business;  but  when  it  comes  to  the  public  carriage  by  wiiich 
private  individuals  attempt  a  public  service,  then  thej^  must  respond  to 
the  rules  which  are  necessary  to  govern  public  service. 

Mr.  Feldeb.  I  have  been  a  legislator  myself,  not  here,  although  I 
tried  to  come  here  at  one  time  and  did  not  succeed;  but  I  want  to  make 
this  suggestion  to  the  gentlemen:  I  apprehend  that  no  legislator  will 
put  himself  to  the  trouble  to  secure  the  passage  of  a  bill  regulating  an}' 
sort  of  an  industry  unless  a  rightful  demand  from  somewhere  exists 
for  the  enactment  of  that  soi*t  of  a  law. 

Mr.  Stevens.  I  go  even  farther  than  that;  1  do  not  think  that  any 
law  ought  to  be  enacted  unless  there  is  a  necessity  for  it. 

Mr.  Feldeb.  I  lay  this  down  as  an  indisputable  proposition  that 
there  is  no  man  in  this  country  who  ought  to  be  intei'ested  in  this  mat- 
ter more  than  the  growers;  they  are  not  complaining;  it  is  the  commis- 
sion men;  but  the  producer,  or  the  consumer,  or  the  carrier,  they  do 
not  make  the  slightest  complaint  about  our  business. 

Mr.  Adamson.  Do  we  not  get  rid  of  a  good  many  of  those  people  ? 

Mr.  Feldek.  I  am  not  referring  to  the  merchants;  the  only  com- 
plaint about  this  business  comes  from  a  lot  of  men  who  absolutely  have 
no  interest,  direct  or  contingent,  in  the  system. 

Mr.  Stevens.  I  disagree  to  that.  For  example,  Mr.  Ferguson  is  a 
buyer  of  peaches;  he  buys  fruits  wherever  he  can  find  them  and  trans- 
ports them  to  Duluth  anS  other  places  and  sells  it. 

Mr.  Feldeb.  He  buvs  and  sells  for  a  profit. 

Mr.  Stevens.  Certainly,  you  can  not  and  ought  not  to  eliminate 
these  men;  they  f)erform  a  necessary  and  valuable  function  in  society — 
they  always  have  and  always  will.  Somebody  must  do  that  work — 
take  the  products^  from  the  men  who  produce  it  to  the  men  who  con- 
sume it — and  this  class  must  be  protected  and  encouraged  rather  than 
denounced  and  driven  out  of  business. 

Mr.  Adamson.  You  all  insist  that  you  ought  not  to  be  made  amena- 
ble to  the  commerce  clause  of  the  Constitution,  although  you  do  admit 
that  the  furnishing  of  railroad  cars  and  the  icing  goes  through  the 
various  States. 

Mr.  Feldeb..  Just  as  coal  and  wood  are  furnished  all  along  the  road 
as-rail roads  need  it. 

Mr.  Adamson.  A  man  who  agreed  to  furnish  coal  and  wood  in  every 
State  in  the  United  States  to  railroads  would  be  amenable  to  the 
Constitution. 

Mr.  Feldeb.  On  the  contrary,  it  has  been  held  that  he  would  not 
be  by  a  distinguished  justice  of  the  Supreme  Court — that  he  is  no 
more  engaged  in  interstate  tmffic  than  those  who  carry  the  baggage. 
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Mr.  Adamson.  You  are  correct  in  saying  that  he  is  not  subject  to 
an  act  of  Congress,  but  yet  we  may  make  an  act  of  Congress  putting 
anything  under  the  commerce  law  that  is  business  of  an  interstate 
character. 

Mr.  Felder.  Of  course  that  is  a  somewhat  broader  field  than  I 
expected  to  travel  in. 

Mr.  Adamson.  Here  is  what  I  meant  to  suggest  to  you.  I  under- 
stand that  a  great  many  milroads  instead  of  buying  rolling  stock  lease, 
and  you  make  your  position  analagous  to  the  position  of  those  who 
lease  railroad  stock? 

Mr.  Felder.  Absolutely. 

Mr.  Stevens.  Did  you  discuss  how  far  you  can  compel  railroads  to 
perform  the  service  you  now  perform,  and  in  that  way  they  ma}'  be 
able  to  do  business  with  you  or  with  anybody  else,  and  )'our  service 
would  appear  then  to  be  under  our  supei-vision  ? 

Mr.  Felder.  I  am  sorry  the  chairman  was  not  here  when  I  discussed 
the  impracticability  of  a  requirement  of  that  sort. 

Mr.  Stevens.  1  am  not  speaking  of  the  impracticability;  I  am 
speaking  of  the  legal  ability. 

Mr.  J  elder.   Well,  I  do  not  believe — although  it  has  been  done. 

Mr.  Stevens.  I  will  read  your  remarks. 

Mr.  Felder.  I  remarked  that  there  were  roads  six  miles  long 
engaged  in  this  business,  and  a  couple  of  our  ears  would  be  worth 
more  than  the  whole  road.  In  other  words,  the  Lexington  Terminal 
Railroad,  which  carries  watermelons,  peaches,  and  so  on,  applied  to 
Mr.  Spencer,  the  president  of  the  Southern  RAilroad,  for  an  annual 
pass,  and  Mr.  Spencer  wrote  him  that  he  would  rather  buy  his  road 
than  furnish  him  with  an  annual  pass  over  the  Southern  Railway.  I 
wish  to  discuss  the  legal  questions  involved,  and  with  3'our  permission 
I  will  do  so  to-morrow  morning. 

Thereupon  at  3.10  o'clock  p.  m.  the  subcommittee  adjourned. 


Washtnoton,  D.  C,  Ft'hruary  17^  1905. 

The  committee  met  at  10.80  o'clock  a.  ni.,  Hon.  P'red.  C.  Stevens  in 
the  chair. 

STATEMENT  OF  ME.  THOMAS  B.  FELDEE,  JE.— Continued. 

At  the  hour  of  adjournment  on  yesterday,  Mr.  Chairman  and  gen- 
tlemen of  the  committee,  we  were  discussing  the  question  of  the  refrig- 
eration of  the  private  cars.  We  will  take  Georgia  as  an  illustnition, 
as  1  represent  more  particularly  the  people  of  that  State  at  this  hear- 
ing. It  seems  to  me  that  the  business  is  transacted  in  about  this  way: 
That  the  private  car  line  leases  or  hires  to  the  railroad  its  cars  at  a 
certain  stipulated  price,  to  be  used  in  carrying  the  products  of  the 
farmers — tnat  is,  peaches  and  vegetables.  Then  a  separate  contract  is 
made  with  the  peach  growers  or  producers  for  refrigerating  or  icing 
the  cars. 

Mr.  Stevkns.  Is  that  at  the  beginning  of  the  season  or  during  its 
continuance  ? 
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Mr.  Felder.  As  I  understand  it,  the  contract  is  made  for  a  certain 

Eeriod  with  the  railroad.     I  see  some  of  the  representatives  of  the  car 
nes  here.     1  would  like  to  knoW  when  that  contract  is  made.     1  know- 
that  it  is  made. 

Mr.  RoBBiNS.  It  is  generally  made  even  before  this  time  in  the  year. 
for  the  coming  summer,  so  that  the  necessary  ice  can  be  provided  and 
stored. 

Mr.  Felder.  Now,  the  particular  method  pursued  is  this:  After  the 
contract  is  made  for  icing  the  cars,  which  is  a  separate  contract  from 
the  contract  with  the  carriers  for  the  hire  or  leasing  of  the  cars,  the 
peaches  are  loaded  into  the  cars.  They  are  locallv  refrigerated,  and 
the  car  starts  on  its  trip  to  its  destination,  and  there  are  ice  plants 
erected  along  the  line  of  travel  of  the  car,  and  the  particular  car 
loaded  with  the  fruit  is  taken  out  about  every  90  miles,  or  whenever 
it  is  necessary,  at  the  local  plants,  and  the  ice  supply  is  replenished, 
and  that  is  done  from  time  to  time  until  the  car  reaches  its  destination. 

Mr.  Stevens.  Now,  what  I  want,  Mr.  Felder,  is  a  detailed  state- 
ment of  about  how  much  ice  you  use  at  the  initial  point,  how  much  at 
different  points,  sa}^  Atlanta  or  Charlotte,  or  Danville,  Alexandria,  or 
wherever  it  is  iced,  and  at  Jersey  City. 

Mr.  Felder.  1  am  not  in  a  position  to  furnish  that  information.  I 
have  no  doubt  that  the  car  lines  or  the  peach  growers  will  furnish  that 
information  to  you. 

Mr.  Stevens.  Will  you  have  it  furnished  and  made  a  part  of  your 
statement? 

Mr.  Felder.  I  will  undertake  to  do  it.  None  of  my  clients  are  in 
the  city  now.  I  will  communicate  with  them  and  get  that  information 
and  incorporate  it  in  my  remarks.  1  might  add,  Mr.  Chairman,  if  the 
view  I  take  is  the  correct  view,  and  I  believe  that  we  can  demonstrate 
it  when  an  opportunity  is  afforded,  that  according  to  numerous  deci- 
sions of  our  Supreme  Court  that  is  a  matter  with  which  this  committee 
can  have  no  concern. 

The  Chairman.  We  can  get  at  it,  I  think,  in  some  way. 

Mr.  Felder.  Yes,  sir;  the  service  in  icing  these  cars  is  purely  a 
local  service,  and  the  Supreme  Court  has  held  it  to  be  so  in  some  15 
or  20  adjudications.     In  other  words,  they  have  held  that  in  furnish- 
ing coal  to  a  railroad  train,  which  is  engaged  in  interstate  commerce, 
it  is  a  local  service.     Of  course,  a  railroad  car  running  between  the 
States  is  not  interstate  commerce;  that  is  simply  the  agent  of  inter- 
state commerce,  and  they  may  have  running  along  the  line  betweer 
two  States  any  number  of  coaling  stations,  and  they  may  coal/ 
engine  across  the  Union,  and  the  man  who  furnished  the  suppl}'^  cd 
not  be  considered  as  being  engaged  in  interstate  commerce,  bee/ 
he  is  not  a  transporter,  ana  is  not  engaged  in  transportation,  a/ 
does  none  of  the  things  that  are  considered  interstate  commerce 

Mr.  Stevens.  We  consider  it  an  entirely  different  prop 
This  is  an  instrumentality  which  contributes  to  commerce. 

Mr.  Felder.  But  it  seems  to  me  that  the  case  I  cited  is  f 
to  the  case  at  bar.     We  do  the  identical  thing  that  is  done  1 
dealer  who  has  his  coal  stations  erected  from  one  State  to  an 
the  entire  line  of  a  railroad  system.     What  do  we  do? 
enter  into  a  contract  with  the  fruit,  berry,  and  vegetab'  ..^ 
erect  icing  plants,  commencing  in  the  State  of  Georp 
about  90  to  100  miles  along  the  hue  of  the  route.     We  tr 
and  have  no  contmct  for  transporting  an^'^thing.  ^  ^ 
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Air.  Stevens.  Can  we  not  compel  the  railroads  to  do  that,  as  an 
instrumentality  of  commerce,  the  same  as  they  furnish  coal  and  charge 
it  ill  the  same  way  as  a  part  of  their  freightage? 

JVIr.  Felder.  xes;  but  that  can  be  met  by  saying  that  wherever  you 
would  compel  a  milroad  to  do  that  thing  you  would  bankrupt  that  rail- 
road. Bankruptcy  is  inevitable,  because  there  is  no  system  in  this 
country  that  can  furnish  the  private  cars  that  are  demanded  in  modern 
eominerce  to  carry  the  various  things  that  can  be  transported  properly 
in  no  other  way. 

Mr.  Shackleford.  Mr.  Chairman,  while  you  are  on  that  topic,  at 
the  request  of  some  of  my  constituents,  1  wrote  to  the  attorney- 
j^eneral  of  my  State  for  a  recapitulation  of  some  of  the  testimony  that 
had  been  taken  in  my  State  concerning  the  private  car  lines,  and  1 
have  that  here,  and  I  would  like  to  file  his  letter  to  me  and  the  excerpts 
from  the  testimony  in  that  case  as  a  part  of  the  hearings  on  these 
I>rivate  car  lines. 

]Mr.  Stevens.  Very  well;  it  will  be  made  a  part  of  the  record. 

]Mr.  Felder.  I  would  like  to  be  heard  further,  Mr.  Chairman,  when 
it  is  possible. 

Mr.  Stevens.  We  will  try  to  hear  you. 

(Thereu][)on  the  committee  adjourned.) 


Washington,  D.  C,  Fehruary  J8^  1005. 

The  subcommittee  met  at  2  o'clock  p.  m.,  Hon.  Fred.  C.  Stevens  in 
the  chair. 

STATEMENT  OF  ME.  A.  E.  TTEION. 

Mr.  Chairman  and  gentlemen  of  the  committee,  before  proceeding 
with  my  remarks  1  should  like  to  answer  a  question  whicn  was  pro- 
pounded to  Mr.  Felder  yesterday,  as  to  whether  or  not  the  railroad 
could  be  comix?llcd  taftirnish  theVefrigeration  as  a  part  of  the  facility 
of  transportation.  1  can  best  answer  uiat  by  quoting  the  language  of 
Mr.  Justice  Brewer,  in  the  Knight  case,  192  U.  S.,  page  21,  where, 
speaking  of  the  cab  service  which  was  in  question,  he  says: 

It  is  the  character  of  the  service,  not  the  character  of  the  carrier,  that  determines 
nhether  it  is  interstate  commerce  or  not. 

Of  course  if  refrigeration  is  not  interstate  commerce,  then  Congress 

,  lias  no  power  to  regulate  it.     There  is  a  long  line  of  authorities,  begin- 

ning  with  Osborne  v.  Florida,  164:  U.  S.,  650;  U.  S.  v.  Knight,  156 

IT.  S.,  1,  10,  and  16;  Nathan  v.  Louisiana,  8th  How.,  73;  U.  S.   v. 

I  Boyer,  85  3d  Rep.,  425,  which  say: 

^       It  is  self-evident  that,  however  broad  and  unlimited  the  lan^ua^o  of  a  statute  may 
^  >Hs  it  must  be  construed  so  as  to  apply  only  to  the  matters  and  transactions  within 
the  domain  of  the  lawmaking  iiower,  i.  e.,  an  act  of  Congress  concerning  commerce 
can  be  extended  only  to  that  which  is  strictly  interstate  commerce  in  a  legal  sense. 

\  Furthermore,  I  quote  from  Mr.  Justice  Peckham  in  the  case  of 
\  Hopkins  v.  U.  S.,  171  U.  S.,  678 — and  I  will  not  read  all  of  that  now, 
|})ecause  it  becomes  more  pertinent  later  on — on  this  particular  point: 

s  They  are  agreements  which  in  their  effect  operate  in  furtherance  and  in  aid  of 
'commerce  by  providing  for  it  facilities,  conveniences,  privileges,  or  services,  but 
I  which  do  not  relate  directly  to  charges  for  its  transportation,  nor  to  any  other  form 
I  of  interstate  commerce. 

I) 
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Now,  if  refrigeration,  as  I  said  before,  is  not  in  itself  interstate  com- 
merce, but  is  a  local  service  or  facility,  then  Congress  can  not  regu- 
late it. 

Mr.  Stevens.  Is  it  not  more  than  that?  Was  not  the  testimony  to 
the  effect  that  you  made  a  contract  at  the  beginning  of  the  season, 
about  this  time,  for  the  following  season's  service?  You  iced  the  car 
at  the  initial  point  in  Georgia,  you  iced  it  at  Atlanta,  and  at  Char- 
lotte, N.  C,  and  at  some  point  in  Virginia — Danville  or  Alexandria— 
and  then  in  Jersey  City.  Now,  you  loaded  the  car  and  performed  all 
all  of  that  service  in  those  various  States  as  one  entire  contract  (con- 
cerning an  article  of  commerce.  Does  not  that  constitute  interstate 
commerce? 

Mr.  Urion.  No,  sir.  I  will  go  into  the  Hopkins  case  a  little  further 
in  answer  to  that  question,  quoting  further  from  Mr.  Justice  Peck- 
ham;  and  he  answers  all  those  questions  practically.  This  refrigeration 
service  is  something  that  is  performed  right  along  the  line  of  the  road. 
He  says: 

Would  an  agreement  among  the  landowners  along  the  line  not  to  lease  their  lands 
for  less  than  a  certain  sum  be  a  contract  within  the  statute  as  l>eiug  in  restraint  oi 
interstate  trade  or  connnerce?  Would  it  be  such  a  contract,  even  if  the  lands  or 
some  of  them  were  necessary  for  use  in  furnishing  the  cattle  with  suitable  accommo- 
dations? Would  an  agreement  between  the  dealers  in  corn  at  some  station  alon^  the 
line  of  the  road  not  to  sell  it  below  a  certain  price  be  covered  by  the  act  because  tlie 
cattle  must  have  com  for  food? 

So  as  to  the  fruit.     The  testimony  is  that  all  fruits  must  be  refriger- 
ated.   Fruits  must  receive  refrigeration  for  their  care  and  preservation. 
Mr.  Justice  Peckham  savs  further: 

Or,  would  an  agreement  among  the  men  not  to  perform  the  service  of  watering  the 
cattle  for  less  than  a  certain  sum  come  within  the  restriction  of  the  statute?  8u|>- 
pose  the  railroad  company  which  transports  tlw  cattle  itpelf  furnishes  the  facility,  an<i 
that  its  charges  for  transportation  are  enlianced  because  of  an  agreement  along  the 
line  not  to  lease  their  lands  to  the  company  for  such  purposes  for  less  than  a  nameii 
sum;  could  it  Ije  successfully  contended  that  the  agreement  of  the  landowners 
amont?  themselves  would  be  in  violation  of  the  act  as  being  in  restraint  of  interstate 
trade  or  commerce?  Would  an  agreement  between  bnilaers  of  cattle  cars  not  to 
build  them  under  a  certain  price  be  void  because  the  effect  might  be  to  increase  the 
])rice  of  transportation  of  cattle  between  States?  Would  an  agreement  between 
dealers  in  horse  blankets  to  sell  them  for  not  less  than  a  certain  price  be  open  to  the 
charge  of  a  violation  of  the  act,  becjuise  horse  blankets  are  necebsary  to  put  on  horses 
to  be  sent  long  journeys  by  rail,  and  by  reason  of  the  agreement  the  expense  of 
sending  the  horses  from  one  State  to  another  for  a  market  might  be  thereby 
enhanced?  >.  j 

Mr.  Stevens.  Is  there  not  a  great  difference  between  a  negattv^ 
proi)osition  like  that  and  the  affirmative  act  which  you  contract  to  do 
which  is  an  instrumentality  of  commerce  and  must  be  done  in  further- 
ance of  commerce  between  the  several  States? 

Mr.  Urion.  No,  sir;  ni}'  contention  is  that  it  is  not  an  instrumen- 
talit}^  of  commerce;  it  is  an  aid. 

Mr.  Stevens.  Is  it  not  more  than  an  aid? 

Mr.  Urion.  We  are  getting  pretty  deep  into  a  question  which  I 
have  arranged  to  touch  upon  later.  \ 

Mr.  Stevens.  You  had  better  proceed,  then,  in  your  own  line.        J 

Mr.  Urion.  I  will  reac^h  that  presently.      To  proceed  in  regulafr 
order  now,  I  want  to  say  that  I  shall  not  indulge  in  theories  or  possi    i 
bilities,  but  as  far  as  I  am  able  I  will  in  a  plain  manner  deal  with  fact  ■ . 
and  realities.  i 
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The  measures  before  Congress  to  regulate  or  abolish  private  cars, 
which  this  committee  is  called  upon  to  deal  with,  are  largely  due  to 
public  demand  that  a  remedy  be  provided,  if  one  does  not  already 
exist,  to  correct  and  remove  alleged  wrongs  and  abuses. 

The  first  and  principal  wrong  and  abuse  complained  of,  if  I  under- 
stand the  public  sentiment,  is  that  private  cars  are  in  some  manner 
made  the  medium  through  which  the  owners  receive  rebates  from 
railroads. 

Mr.  Stevens.  The  owners,  or  somebody  else. 

Mr.  Ukion.  Well,  I  will  reach  that  in  the  answer.  The  second  wrong 
alleged  is  exclusive  contracts  with  milroads  for  the  rental  and  use  of 
the  cars — called  by  the  more  radical  element  secret  contracts.  The 
third  alleged  wrong  is  exorbitant  charges  by  the  private-car  companies 
for  the  special  service  of  refrigeration  rendered  shippers. 

It  is  right  that  some  measure  should  be  proviaed  if  the  wrongs 
complained  of  actually  exist;  and,  if  the  laws  now  on  the  statute  books 

fTovide  no  remedy,  I  shall  not  be  heard  to  raise  m}'^  voice  in  protest, 
n  answer,  now,  to  the  first  charge,  that  the  Armour  car  lines  are 
being  used  in  some  manner,  directly  or  indirectly,  as  a  means  or 
medium  for  the  owners  or  others  to  receive  rebates  from  the  rail- 
roads, 1  desire  to  say,  and  I  want  to  say  to  this  committee,  and  through 
the  committee  to  the  public,  with  the  same  emphasis  and  force  that  I 
would  use  if  I  were  making  the  declaration  under  the  solemnity  of  a 
judicial  oath,  that  the  charge  is  not  true. 

If  the  representatives  of  the  element,  so  conspicuous  in  public,  who 
are  sowing  socialistic  seed  that  may  bring  about  great  peril  to  our 
nation — that  element  which  has  not  invested  a  penny  in  the  upbuilding 
of  the  great  industries  of  this  country,  which  attacKs  property  rights, 
and  seeks  the  enactment  of  laws  to  imperil  the  investment  of  capital — 
which  element  is  .so  violently  assailing  the  private-car  interests,  believe 
the  contrary  of  the  statement  that  I  am  about  to  make — and  1  make 
this  with  knowledge  whereof  I  speak — that  the  Armour  car  lines  do 
not  directly  or  indirectly  receive  from  railroads,  cither  for  themselves 
or  other  persons,  any  rebates  whatever — I  repeat  that  the  people  who 
believe  the  contrary  and  are  looking  for  a  remedy,  and  asking  Congress 
to  provide  one,  need  only  go  to  the  judicial  branch  of  the  Government 
in  the  enforcement  of  the  remedy  which  ('ongress  has  alrejidy  pro- 
vided. I  refer  to  the  Elkins  amendment  to  the  interstate  commerce 
act,  which,  in  plain  terms,  if  I  can  read  the  English  language  correctly, 
.  furnishes  the  remedy  and  the  punishment.  Permit  me,  therefore,  to 
quote  therefrom: 

And  it  shall  be  unlawful  for  any  person,  peraons,  or  corporation  to  offer,  grant,  or 
give,  or  to  solicit,  accept,  or  receive  any  rebate,  concession,  or  discrimination  in 
respect  to  the  transportation  of  any  proj)erty  in  interstate  or  foreign  commerce  by 
any  common  carrier  subject  to  said  act  to  regulate  commerce  and  the  acts  amenda- 
tory thereto,  whereby  any  such  property  shall  bv  any  device  whatever  be  transported 
at  a  less  rate  than  that  name<i  in  the  tariffs  published  and  tiled  by  such  carrier,  as  is 
required  by  said  act  to  regulate  commerce  and  the  acts  amendatory  thereto,  or 
whereby  any  other  advantage  is  given  or  discrimination  is  practiced.  Every  person 
or  corporation  who  shall  offer,  grant,  or  give,  or  solicit,  accept,  or  receive  any  such 

I  rebates,  concessions,  or  dis(TiminationB,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  one  thousand 

^^  dollars  nor  more  than  twenty  thousand)  doUara. 

It  seems  to  me  plain  that  priyatc-cav  companies  need  not  be  legis- 
realm  of  commow   ^^riersin  order  to  brinff  them  within 


lated  into  the  realm  of  common    ^ri^^^^^ 
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the  purview  of  this  law.  The  merchant,  the  manufacturer,  the  indi- 
vidual who  receives  rebates  from  the  railroads  can  be  reached  and 
punished  under  that  act. 

And  why  does  not  the  element  which  is  spreading  these  charges^ 
which  is  inflaming  the  public  mind,  and  which  is  working  irreparable 
injurv  not  only  to  the  industries  attacked  but  to  all  industries  which 
are  dependent  upon  the  investment  of  capital,  either  by  a  few  indi- 
viduals or  by  the  public,  file  its  charges  with  the  proper  branch  of 
the  Government,  and  put  into  action  tne  machinery  wnich  Congre^^s 
has  already  provided?  This  query  has  no  doubt  already  presented 
itself  to  your  minds,  and  I  venture  this  answer:  Because  its  allegations 
and  charges  would  have  to  be  made  under  a  sacred  judicial  oath,  and 
it  could  not  indulge  in  the  extravagant  misstatements  which  have 
been  voiced  here.     The  law  punishes  tor  perjury. 

Passing  now  to  the  second  alleged  wrong,  of  exclusive  contracts 
with  railroads  for  rental  and  use  of  the  cars,  the  so-called  secret  con- 
tracts  

Mr.  Stevens.  One  moment.  On  the  first  wrong,  1  want  to  ask  you 
whether  or  not  the  Armour  car  line  is  not  the  medium  for  the  payment 
of  rebates  for  the  purpose  of  influencing  transportation  ? 

Mr.  Urion.  Absolutely  not. 

Mr.  Stevens.  Is  there  not  a  method,  and  has  it  not  l)een  used  ?  You 
charge  excessive  ])rices  for  refrigeration 

Mr.  Urion.  That  is  the  allegation. 

Mr.  Stevens.  That  is  the  allegation,  yes.  You  get  excessive  mile- 
age by  running  fast 

Mr.  Urion.  That  is  the  allegation. 

Mr.  Stevens.  That  is  the  allegation.  And  in  order  to  get  business 
you  pay  or  ofier  some  advantages  to  ^^hippers  to  use  your  cars,  and 
compel  them  to  use  your  cars  when  they  otherwise  would  not? 

Mr.  Urion.  No,  sir 

Mr.  Stevens.  That  gives  that  shipper  a  practical  rebate. 

Mr.  Urion.  No,  sir;  and  if  my  answer  was  not  broad  enough  to  cover 
that,  I  want  now  to  make  it  broad  enough  to  cover  it. 

Mr.  Stevens.  Has  that  not  been  done? 

Mr.  Urion.  No  sir.  In  times  past  it  was  done,  but  the  time  for 
taking  and  giving  rebates  has  long  since  passed  for  the  car  lines. 

Mr.  Stevens.  What  do  you  mean  by  'Mong  since?" 

Mr.  Urion.  I  mean  since  it  was  made  unlawful. 

Mr.  Stevens.  There  has  been  nothing  of  that  kind  since  the  Elkins 
Act  'i 

Mr.  Urion.  No  sir.  And  I  repeat,  if  that  element  which  is  so  i-am- 
pant  in  stirring  up  that  matter  believe  that  it  is,  all  they  have  to  do  is 
to  go  before  the  judicial  branch  of  the  Government  and  put  the  renied3^ 
that  has  already  been  provided  into  effect. 

Passing  now  to  the  second  alleged  wrong,  that  of  exclusive  contracts 
with  the  railroads  for  the  rental  or  use  of  cars — the  sa-called  secret 
contract — I  deny  that  there  are  secret  contracts;  and  in  support  of 
my  denial  I  refer  you  to  the  case  of  Consolidated  Forwarding  Company- 
V.  The  Southern  Pacific  Company,  in  U.  S.  C.  C.  Rep.,  in  which  the 
Armour  car  lines,  or  the  Armour  Company,  as  it  was  at  that  time., 
intervened.  That  was  a  ciise  in  California  that  was  tried  in  «Ianuarv, 
1899,  six  years  ago.  At  that  time  the  exclusive  contract  with  the 
Southern  Pacific  Kailrojid  was  brought  forward,  presented  to  and  filed 


i\ 


{ 


PRIVATE    CAR   LINES.  179 

ith  the  Commission.  That  contract  has  never  been  regarded  as 
ssccret  by  anyone  who  had  interests  in  it,  nor  by  the  public  in  Cali- 
fornia. As  an  evidence  of  that,  the  Chamber  of  Commerce  of  Sacra- 
mento, in  1903,  in  commenting  upon  the  contract  with  the  Southern 
Pacific  Railroad,  said 

Mr.  Stevens.  Is  that  the  case  that  you  showed  me  the  other  day? 

Mr.  Urion.  Yes,  the  Consolidated  case,  in  1899;  six  years  ago. 

Mr.  Stevens.  Yes,  I  read  that. 

Mr.  Urion.  The  report  of  the  Sacramento  Chamber  of  Commerce 
>iaid: 

Tlie  division  of  the  fruit-shipping  business  among  these  five  companies  did  not 
justify  any  one  of  them  in  erecting  the  extensive  plants  and  putting  into  ojieration 
s^iich  a  complete  system  for  the  refrigeration  and  care  of  green  deciduous  fruit  while 
ill  transit  as  is  necessary  and  as  is  Ui>w  in  oj)eration  throughout  the  United  States. 
8nc!h  conditions  prevailed  until  19CK),  when  a  contract  was  entered  into  between  the 
•Ihk^uthern  Pa<dfic  Company  and  the  Armour  Car  Line  Company. 

I  might  say  that  this  conti-act  of  1900  was  a  renewal  of  the  one 
previously  in  force,  to  which  I  referred  as  coming  out  in  1899. 
(Reading): 

Such  conditions  prevailed  until  1900,  when  a  contrat^t  was  entered  into  between 
the  Southern  Pacifac  Company  and  the  Armour  Car  Line  Company,  giving  the  car 
line  the  exclusive  privilege  of  operating  in  California,  in  return  for  which  the  car 
line  obligated  itself,  at  all  times,  to  provide  sufficient  numl>er  of  refrigerator  and 
ventilator  cars  to  all  shippers  on  equal  terms.  The  rate  was  reduced  by  the  Armour 
Oar  Line  from  $175  to  |iOO  from  Sacramento  to  New  York  on  26,000  pounds,  and  the 
rates  to  other  places  proportionately  decreased. 

1  state  it  as  a  fact  within  my  own  knowledge  that  five  years  ago  in 
North  Carolina  such  exclusive  contracts  existed,  and  they  were  not 
secret.  As  ai\  illustration  I  will  say  that  in  December,  1899,  after 
experimenting  for  a  few  years  with  competing  car  lines,  the  growers 
in  the  fruit  and  berry  districts  in  that  State  went  to  the  then  traffic 
manager,  now  vice-president  of  the  Atlantic  Coaat  Line,  and  demanded 
that  the  company  which  should  undertake  to  furnish  the  cars  for  the 
next  season  snould  deposit  $10,000  in  cash  to  protect  the  growers  and 
shippers  against  the  losses  they  had  theretofore  and  in  previous  years 
sustained  by  reasou  of  the  inadequate  supply  of  cars  and  the  losses 
resulting  from  improper  icing  and  refrigeration.  The  railroad  com- 
pany demanded  and  received  that  deposit  from  one  of  the  car  compa- 
nies— not  Armour — and  that  company  undertook  the  business  for  that 
year.  It  proved  to  be  a  divsastrous  one  for  the  growers  and  shippers 
because  of  the  failure  of  that  company  to  provide  at  the  proper  time, 
when  needed,  sufficient  number  of  the  special  cars,  and  because  of  the 
lack  of  facilities  to  properly  ice  and  care  for  the  contents  of  the  cars. 

The  claims  for  losses  by  the  growers  and  shippers  that  year  ran  far 
})eyond  the  $10,000  cash  deposited  by  that  company,  and  so  dissatisfied 
were  the  growers  and  shippers  on  the  line  of  that  road  in  North 
Carolina  that  they  again  went  to  the  railroad  and  demanded  that  an 
arrangement  be  made  with  some  one  responsible  car  company  for 
equipment  and  the  required  icing  facilities  to  cov'er  the  next  year.  At 
that  time  there  were  three  competing  car  companies,  and  the  railroad 
stated  to  the  growers  that  they  should  investigate  for  themselves  and 
decide  which  of  the  companies  they  wanted,  and  when  they  had  selected 
one,  that  it,  the  railroad,  would,  if  the  growers  and  shippers  desired, 
enter  into  an  exclusive  contract  for  a  term  of  years.     After  a  com- 
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petitive  test  and  submission  of  rates  by  the  several  ear  companies  the 
Armour  car  line  was  selected  by  the  growers  and  shippers,  notwith- 
standing their  rate  for  refrigeration  was  somewhat  higher  than  that 
of  the  other  competing  companies;  whereupon  the  railroad  was 
requested  by  the  growers  and  shippjers  to  enter  into  an  exclusive  con- 
tract with  the  Armour  car  line,  which  the  itiilroad  did,  for  a  term  of 
three  years.  When  that  term  expired,  the  railroad  again,  at  the 
request  of  the  growers  and  shippers,  because  of  the  satisfactory 
service,  renewed  the  contract  for  five  years,  and  that  contract  is  now 
in  force. 

Mr.  Stevens.  Now,  just  tell  us  what  territory  that  covers. 

Mr.  Urion.  That  covers  the  berry  district  of  North  Carolina,  all  of 
the  shipping  district  of  North  Carolma.  Two  roads  operate  there,  the 
Atlantic  Coast  Line  and  the  Seaboard  Air  Line. 

Mr.  Stevens.  About  how  many  counties  does  that  district  cover, 
and  how  many  cars  would  be  required  there? 

Mr.  Urion.  About  2,000  cars  come  out  of  there  now,  if  I  under 
stand  it. 

Mr.  RoBBiNS.  There  were  about  2,200  cars  on  the  Atlantic  Coast 
Line  alone  last  j'car. 

Mr.  Stevens.  Could  you  give  us  the  names  of  some  of  those 
growers? 

Mr.  Urion.  1  am  not  able  to  do  that. 

Mr.  Stevens.  Could  you,  Mr.  Robbins? 

Mr.  Robbins.  The  Atlantic  Coast  Line  did  most  of  that  business 
there,  over  a  territory  of  about  150  miles. 

Mr.  Stevens.  We  would  like  to  have  the  names  of  some  of  the 
growers  there. 

Mr.  Robbins.  Oh,  the  names  of  growers? 

Mr.  Stevens.  Yes,  the  names  of  growers. 

Mr.  Urion.  Wc  can  give  that  to  you,  I  am  sure.  I  will  ask  that 
that  memorandum  be  made  for  you. 

Now,  here  are  three  instances  meeting  the  charge  that  has  been 
spread  all  over  the  country  about  these  secret  contracts.  But  that  is 
not  all.  I  know  of  my  own  knowledge,  and  it  was  stated  to  this  com- 
mittee by  Judge  Gober  and  Mr.  Hale  a  few  days  ago,  that  not  only 
was  the  Georgia  exclusive  contract  entered  into  with  the  knowledge 
of  the  growers  and  shippers  affected,  but  it  was  entered  into  at  their 
request  and  on  their  solicitation.  Still  further,  I  wish  to  call  the 
attention  of  the  committee  to  the  fact  that  there  was  absolutely  no 
secrecy  about  these  exclusive  contracts,  and  there  never  has  been. 

Mr.  Adamson.  Will  you  please  answer  me  this  legal  question  ? 

Mr.  Urion.  I  will  endeavor  to. 

Mr.  Adamson.  If  there  are  four  or  five  car  companies,  all  of  them 
irreproachable  as  contractors,  and  the  railroad,  whether  at  the  solici- 
tation of  the  fruit  growers  or  not,  trades  with  the  one  that  makes  the 
most  earnest  efforts  and  gives  the  best  guaiuntees^  is  that  discrimination  i 

Mr.  Urion.  No.  sir;  and  it  is  entirely  lawful.  I  want  to  get  through 
with  the  part  of  tnis  concerning  the  secret  feature  of  it,  and  then  1 
will  take  up  the  exclusive  feature,  which  immediately  follows  it.  I 
wish  to  reaa  you  from  the  sworn  testimony  of  Mr.  Patriarch,  geneml 
traffic  manager  of  the  Pere  Marquette,  concerning  the  exclusive  con- 
tract with  that  road,  which  has  been  so  particularly  referred  to  before 
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the  committee  here.     This  tewtimony  was  produced  before  the  Inter- 
state Commerce  Commission  at  the  hearing  in  Chicago  last  May: 

Mr.  Decker.  Now,  Mr.  Patriarch,  your  company,  after  the  cancellation  of  the 
arrangement  in  1902,  at  the  end  of  the  shipping  season,  made  a  new  arrangement 
and  entered  into  a  definite  contract  for  a  term  of  years  with  the  Armour  car  line  in 
December,  1902.    Is  this  correct? 

Mr.  !Patriabch.  Yes,  sir. 

Mr.  Decker.  Have  you  a  copy  of  that  contract  with  you? 

Mr.  Patriarch.  I  think  that  contract  is  filed  with  the  Interstate  Commence  Com- 
mission. 

CommisBioner  Prouty.  I  think  that  contract  is  in  the  record,  Mr.  Decker. 

Mr.  Decker.  I  was  going  to  ask  Mr.  McPherson. 

Now,  Mr.  McPherson  was  the  counsel  of  the  Pere  Marquette 
Railroad. 

Mr.  McPherson,  did  you  send  to  the  Commission  a  copy  of  the  contract  of  1902? 
Mr.  McPherson.  Yes,  sir. 

Now,  I  have  given  you  instances  of  these  contracts,  inchiding  those 
in  California,  North  Carolina,  Georgia,  and  Michigan,  showing  that 
there  was  no  secrecy.  The  only  secrecy  was  that  they  were  not  pro- 
claimed from  the  house  tops  or  nailed  to  the  court-house  door. 

Mr.  Stevens.  Why  was  that  contract  sent  to  the  Interstate  Com- 
merce Commission? 

Mr.  Urion.  I  do  not  know.  There  was  no  reason  why  it  should  be 
filed  with  the  Interstate  Commerce  Commission  an}"  more  than  a  con- 
tract between  a  merchant  and  the  owner  of  a  building. 

Mr.  Adamson.  Which  contract  is  that? 

Mr.  Urion.  The  Pere  Marquette  contract. 

Mr.  Stevens.  Was  there  any  competition  in  obtaining  the  contract 
with  the  Pere  Marquette  Railroad  ? 

Mr.  Urion.  That  I  can  not  tell  vou.  Mr.  Robbins  can  answer  that 
better  than  I  can. 

Mr.  Robbins.  There  was;  yes,  sir. 

Mr.  Stevens.  How  many  other  lines  competed,  do  \''ou  know? 

Mr.  Robbins.  I  do  not  tnow  that  I  can  answer  that;  but  I  might 
explain  in  that  connection  that  the  practice  had  been  for  the  Pere  IViar- 
quette  road  to  furnish  a  few  cars  themselves,  and  for  them  to  go  to 
all  the  railroad  connections  for  such  cars  as  they  could  get  from  them, 
and  to  get  some  cars  from  the  private  car  lines  if  they  could.  In 
other  words,  they  got  cars  in  any  and  every  way  they  could;  and 
by  leaving  it  open  in  that  way  they  found  that  they  could  not  got 
enough.  Everybody's  business  was  nobody's  business,  and  the  result 
was  uiat  the  shippers  were  unable  to  get  equipment. 

Mr.  Urion  (resuming).  I  ask  the  committee  what  can  be  more 
clearly  shown  than  that  the  alleged  secret  feature  of  the  exclusive 
contracts  with  railroads  exists  only  in  the  minds  of  certain  people  who 
choose,  from  some  ulterior  purpose,  to  so  consider. 

It  seems  to  me  unnecessary  to  say  anything  further  on  the  so-called 
secret  feature,  and  I  shall  therefore  pass  to  a  consideration  of  the  exclu- 
sive feature.  Admittedly  we  make  exclusive  contracts  with  railroads 
wherever  possible.  It  is  lawful  for  us  and  it  is  lawful  for  the  railroads 
to  do  80,  and  I  cite  as  my  authority  the  Supreme  Court  of  the  United 
States  in  the  Pullman  Car  and  the  so-called  Express  Company  cases, 
reported  in  117  U.  S.,  beginning  on  pa^o  1.  I  will  not  read  them 
here,  but  they  held,  flat>-f  ooted,  that  the  railroads  had  the  right  to  make 
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exclusive  contracts  for  one  company  to  the  exclusion  of  all  others- 
with  the  Pullman  Car  Companv  for  the  accommodation  of  passengers, 
and  the  Express  Company   for  the  carriage  of    merchandke  and 
commodities. 

Admitting  then^  as  must  be  done,  that  exclusive  contracts  are  law- 
ful, I  shall  attempt  to  show  you,  and  firmly  believe  will  be  able  to  <'on- 
vince  you,  that  exclusive  contracts  are  nee<5ssary  in  order  that  growers 
and  shippers  may  obtain  the  service  necessary  to  make  their  business 
successful  and  profitable.  In  order  to  meet  the  necessities  which  exist 
to  refrigerate  contents  of  the  cars  when  demanded  by  shippers,  the  car 
company  must  maintain,  at  many  hundred  places  in  the  different  States, 
icing  stations  or  ice  houses,  where  the  ice  either  from  natural  lakes  or 
from  artificial  ice  factories  is  stored.  At  each  pla<!e  a  corps  of  men  are 
employed,  machiner}'^  for  transferring  the  ice  from  the  ice  houses  into 
the  bunkers  of  the  cars  is  maintained,  and  in  addition  thereto  it  owns 
and  opemtes  in  different  States  artificial  ice  factories,  and  in  other 
States  natural  lakes  from  which  ice  is  cut,  all  of  which  is  used  at  the 
man}'^  local  points  for  the  refrigeration  of  the  contents  of  the  cars  when 
the  same  is  so  requested  by  the  shipper. 

The  business  is  one  of  great  hazard.  Ice  must  be  stored  at  the  dif- 
ferent localities  where  fruits  and  berries  are  raised  and  in  the  different 
States  between  that  section  and  the  principal  markets  of  the  country, 
long  in  advance  of  the  maturity  of  the  crop,  and  in  sufficient  quantity 
to  anticipate  the  requirements  of  the  shippers.  At  the  present  time 
the  ice  houses  in  Georgia  are  being  filled,  in  anticipation  of  tlie  next 
peach  crop,  which  does  not  mature  until  August. 

Mr.  Adamson.  I  noticed  this  morning  that  the  Columbus  papers 
say  that  every  bud  in  the  State  is  killed. 

Mr.  Urion.  Very  well;  then  we  have  accumulated  several  thousand 
tons  of  ice  down  there  which  must  go  to  waste,  as  it  did  in  1899, 1 
believe,  as  has  been  testified  here,  tbntracta  liave  been  entered  into 
with  ice  factories  in  that  State  .for  many  thousand  tons  of  ice,  which 
is  now  being  manufactured  and  stored,  and  so  at  different  points  in 
different  SUtes  from  that  section  to  the  principal  markets.  There 
may  not  be  a  car  of  peaches  moved  from  (jreorgia  next  season.  Who 
can  foretell  whether  or  not  there  will  be  a  crop'^  The  same  condition 
exists  in  every  fruit  and  berry  section  of  the  country.  If  the  ice  is 
not  used;  if  the  labor — ^and  it  is  skilled  labor  to  a  large  extent — kept 
upon  the  pay  roll  the  year  around,  is  not  required,  the  car  companies 
suffer  great  loss.  As  an  incident  jof  the  great  risk  and  the  large 
expenditures  rcquinjed,  I  am  free  to  cite  a  contract  that  has  recently 
been  entered  into  with  the  so-called  Senator  Clark's  railroad,  running 
from  Salt  Lake  City  to  southern  California,  a  part  of  it  traversing  the 
great  desert  of  Death  Valley.  I  believe  it  is  called  the  Salt  Lake 
City  and  San  Pedro  road.  It  is  not  known  what  the  future  fruit 
prospect  on  the  line  of  that  road  is,  but  believing  in  the  future  devel- 
opment of  the  country  along  the  line  of  that  road,  the  Armour  car  line 
have  contracted  to  furnish  the  special  fruit  and  berry  cars  that  mav  be 
needed  during  the  period  of  several  yeai'S,  and  in  order  to  furnish  to 
the  shipper  of  fruits  and  berries,  if  he  shall  so  require  at  any  time 
during  tnat  period,  the  ice  for  refrigerating  the  contents  of  the  cars, 
the  car  line  companv  has  been  required  to  erect,  and  is  now  erecting, 
on  the  edge  of  the  aesert,  an  artificial  ice  factory,  at  an  estimated  cost 
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of  $75,000.     I  mention  this  to  show  the  risks  of  the  undertaking  and 
the  enormous  outlay  of  money  required. 

The  contracts  between  the  railroads  and  car  companies  bind  the  car 
company  to  perform  the  service  of  refrigeration  for  the  shipper  if  he  shall 
reouire  it,  being  held  responsible  to  the  shipper  in  such  case  for  failure; 
ana,  as  another  element  of  risk  in  connection  with  the  business,  I  may 
sa}'  in  passing  that  large  sums  of  money  are  paid  annually  to  shippers 
by  way  of  legitimate  claims  for  failure  or  neglect  on  the  part  of 
employees  at  local  points  to  properly  ice  or  refrigerate  the  contents 
of  cars.  Neglect  will  and  does  frequently  happen;  and  then  there  are 
circumstances  which  are  be3^ond  our  control,  as  was  the  case  in  Idaho, 
where  the  ice  houses  burned  down,  which  was  referred  to  in  Mr.  Rob- 
bins's  testimon3^ 

Mr.  Adamson.  There  is  no  such  uncertainty  about  the  peach  crop 
out  in  Michigan,  is  there,  where  the  springs  are  later,  as  there  is  in 
Georgia? 

Mr.  Urion.  It  varies.  The  trouble  out  there,  Mr.  Adamson,  is  that 
they  do  not  handle  their  trees  as  they  are  handled  in  California  or  as 
they  are  handled  in  Georgia,  and  very  often  the  trees  in  the  Michigan 
district  overbear;  they  bear  so  large  a  crop  one  year  that  the  next 
vear's  crop  may  be  verv  light. 

Mr.  Stevens.  And  thev  have  diseases? 

Mr.  Urion.  Yes,  sir;  aiseases  get  among  them. 

Mr.  Adamson.  I  referred  more  particularly  to  the  uncertainty  on 
account  of  cold  weather. 

Mr.  Urion.  I  think  the  lake  protects  them  more  fully  from  frost. 

Mr.  Adamson.  They  never  lose  a  crop  from  frost  in  California? 

Mr.  Urion.  Why,  yes;  I  believe  it  was  in  1899  that  we  had  that 
big  frost  in  California  while  this  Consolidated  case  was  on  trial  before 
the  Interstate  Commerce  Commission  in  Los  Angeles.  Am  I  not  cor- 
rect about* that,  Mr.  Robbins? 

Mr.  Robbins.  Yes,  sir. 

Mr.  Urion.  Where  some  20,000  cars  were  expected  to  be  hauled 
out  of  there  that  year,  it  was  reduced  to  nearly  three-quarters. 

Mr.  Stevens.  Reduced  nearly  three-quarters? 

Mr.  Urion.  Yes,  sir.  And  Mr.  Robbins  has  gone  into  greater  detail 
in  giving  you  other  reasons  than  I  have  attemptol.  The  report  of  the 
chamber  of  commerce  of  Sacramento,  which  I  read  you  some  time 
ago,  and  the  statement  of  each  one  of  the  growers  and  the  shippers  of 
Georgia  who  appeared  before  you,  the  statement  which  I  have  made 
to  you  concerning  the  North  Carolina  growers  and  shippers,  and  the 
sworn  testimony  of  the  growers  and  shippers  from  Michigan  pre- 
sented at  the  Interstate  Commerce  Commission  hearing  in  Chicago 
last  Ma}^  and  which  I  shall  read  to  you  presently,  all  bear  testimony 
to  the  fact  that  such  exclusive  contracts  are  necessary'  in  order  that 
the  growers  and  shippers  may  be  best  served;  and  they  bear  further 
t<*stimony  to  the  fact  that  where  several  ditferent  priv^atc  car  com- 
puni(^s  are  in  competition  and  their  equipment  is  used  in  one  district, 
the  growers  and  sliippers  are  not  served  in  a  manner  to  protect  their 
l>est  interests,  and  that  wliere  tliere  have  been  several  companies  there 
was  either  an  insufficient  number  of  cars  iit  the  time  when  they  were 
most  needed  or  that  they  were  insufficiently  iced. 
'  No  one  company  assumed  the  responsibility,  and,  indeed,  no  one 
compan)'  could  do  so,  for  the  reason  that  it  was  impossible  to  know 
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how  many  cars  of  their  line  would  be  used,  or  bow  much  ice  would 
l)e  required  from  any  one  company  to  take  care  of  the  fruit  that  might 
be  shipped  in  their  earn,  and  tne  result  was  that  chaos  reigned,  and  the 
growers  and  shippers  suffered  great  loss.  That  is  the  testimony  from 
every  district  where  there  have  been  competing  private  car  companies. 
You  are  familiar  with  the  statements  of  the  gentlemen  from  Georgia, 
and  with  the  statement  of  Mr.  Robbins,  and  with  my  statement  con- 
cerning North  Carolina,  and  with  what  the  Sacramento  Chamber  of 
Commerce  has  said  on  this  point,  but  I  beg  to  read  to  ^ou  an  extract 
from  the  testimony  taken  m  the  Michigan  case  in  Chicago  last  May 
before  the  Interstate  Commerce  Commission  on  this  point.  All  this 
testimony  was  under  oath  before  the  Interstate  Conmierce  Commis- 
sion. 

Mr.  Adamson.  Why  have  none  of  the  peach  growers  of  Michigan 
taken  the  trouble  to  come  here  and  testify  that  they  are  being  out- 
raged? 

Mr.  Urion.  I  want  to  say  in  answer  to  that  that  in  all  of  the  com- 
plaints that  have  been  made  against  the  Armour  Car  Line — and  they 
seem  to  be  the  target  at  which  evervbody  shoots — not  a  single  grower 
or  shipper  has  been  heard  to  complain.  I  do  not  mean  by  that  that 
there  are  not  some  dissatisfied  ana  disginintled  shippers,  l)ecause  it  is 
impossible  to  satisfy  everybody;  and  I  have  no  doubt  that  there  are 
shippers  who  have  grievances;  but  I  do  not  believe  that  any  of  tliem 
can  state  honestly,  without  prejudice,  that  their  financial  condition  has 
not  been  bettered,  as  a  whole,  by  the  installation  of  the  Aimour  Car 
Line  on  the  railroads  of  their  district,  and  by  the  service  that  went 
with  it. 

Mr.  Stevens.  Of  course,  they  admit  that.  What  they  say  is  that 
it  would  be  better  for  the  i*ailroads  to  perform  the  service  themselves. 

Mr.  Urion.  I  expect  to  show  the  committee  presently,  when  I 
reach  that  feature  of  it,  that  the  i*ailroads  can  not  be  required  under 
the  Constitution  to  perform  that  act,  unless  it  is  an  act  of  interstate 
commerce,  and  I  expect  to  go  further  and  show  you  that  the  service  is 
a  local  one,  and  not  one  performed  as  a  part  of  interstate-commerce 
transportation. 

1  want  to  say,  gentlemen,  that  in  every  district  where  we  have  been 
assailed,  where  the  attack  has  been  public,  and  we  have  had  a  chance 
to  defend  ourselves,  the  most  promment  growers  and  shippers  have 
voluntarily  come  forward,  as  they  did  before  this  committee,  to  testify 
to  the  good  of  the  service. 

Thereupon,  at  2.-1:5  p.  m.,  the  subcommittee  adjourned  until  Mon- 
day, February  20,  19u5,  at  2  o'clock  p.  m. 


'  Washington,  D.  C,  February  2i,  1905, 

The  committee  met  at  2  o'clock  p.  m.,  Hon.  James  R.  Mann  (acting 
chairman)  in  the  chair. 

ABQUMEirT  OF  ME.  A.  E.  XJEIOH— Continued. 

Mr.  Urion.  Mr.  Chairman  and  gentlemen  of  the  committee,  leading 
to  the  discussion  of  the  main  question  before  the  committee,  I  stated 
on  Saturday  there  were  three  things  that  seemed  most  to  concern  the 
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public  respecting  private  cars.  One  was  that  they  were  believed  in 
sonie  manner  to  be  used  as  a  means  for  i)ayin|^  rebates  received  from 
the  railroads,  paid  to  the  ownei*s  of  car  lines  and  others.  That  I  dis- 
cussed and  made  a  positive  denial  of  any  such  thing. 

The  second  point  was  that  of  the  exclusive  contract  with  the  rail- 
roads for  the  private  cars,  called  by  some  "  secret  contracts."  I  took 
up  that  feature  and  discussed  it,  showing  absolutely  that  the  secret 
feature  never  existed;  that  as  far  back  as  1898  an  exclusive  contract 
was  in  force  in  California,  and  that  was  followed  down  to  five  vears 
ago  in  North  Carolina,  when  the  growers  and  shippers  joined  in  a 
petition  for  an  exclusive  contract;  tnen  into  Georgia,  where  the  same 
thing  was  done,  and  into  Michigan  itself,  which  has  been  talked  about 
so  much.  So  that  so  far  as  the  secret  feature  of  the  contract  is  con- 
cerned, I  think  that  was  pretty  thoroughly  exploded. 

As  to  the  exclusive  feature  of  the  contract,  I  admitted  that  the  car 
lines  fbade  exclusive  contracts  with  the  railroads  wherever  it  was  pos- 
sible to  do  so.  I  said  that  those  contracts  were  lawful,  and  in  support 
of  my  statement  1  cited  the  Supreme  Court  of  the  United  States  in 
the  Express  case  and  the  Pullman  car  cases,  to  the  effect  that  they 
were  necessary  to  the  best  service  of  the  shippers  and  growers.  I 
started  in  and  (juoted  the  testimony  which  you  nave  listened  to  from 
growers  and  shippers  from  West  Virginia  and  Georgia,  from  state- 
ments that  were  made  respecting  North  Carolina  and  California,  and 
I  had  just  stalled  in,  at  the  time  of  the  adjournment,  to  read  the 
sworn  testimony  of  certain  growers  and  shippers  from  Michigan  who 
were  heard  before  the  Interstate  Commerce  Commission  at  the  hearing 
last  June,  in  Chicago.  With  your  permission  I  will  proceed  from 
that  point,  taking  up  first  the  testimony  of  Mr.  Patriarche,  who  is  the 
general  manager  of  the  Pere  Marquette  Railroad  in  Michigan. 

Mr.  Patriarchs.  What  waa  the  difficulty  in  handling  fruit  prior  to  the  contract 
with  the  Armour  car  lines? 

Mr.  Patriarchs.  It  was  the  lack  of  refrigerator  cars. 

Mr.  McPherson.  *  *  *  Is  it  true  that  the  Pere  Marquette  receives  any  rebate, 
or  in  any  way  has  returned  to  it  the  amount  of  mileage  it  pays  on  the  car? 

Mr.  Patriarchs.  No,  sir. 

Mr.  McPherson.  Is  it  practicable  for  the  company,  wnth  certainty,  to  furnish  as 
good  service  by  any  other  means  with  which  you  are  acquainted  as  it  furnishes  under 
the  present  Armour  car-line  contract? 

Mr.  Patriarchs.  It  would  be  impossible  to  do  so. 

Mr.  McPherson.  Why  so? 

Mr.  Patriarchs.  Because  the  refrigerator  cars,  as  to  numbers  and  the  ability  to 
obtain  them,  are  very  limited.  We  have  tried  in  years  prior  to  this  contract  to 
obtain  all  the  refrigerator  cars  we  wanted  in  order  to  take  care  of  the  fruit  crop  of 
the  territory  that  we  have  I  >  take  care  of,  and  we  found  great  difficulty  in  getting 
refrigerators,  and  there  are  a  great  many  con<litions  connecte<l  with  the  operation  of 
these  miscellaneous  refrigerators  that  make  it  almost  impossible  to  handle  the  fruit 
business  properly. 

Mr.  TowNSRND.  Is  Mr.  Patriarche  the  assistant  counsel  for  the 
Pere  Marquette? 

Mr.  Urion.  No,  sir;  Mr.  McPherson  is  the  assistant  counsel.  Mr. 
Patriaitihe  is  the  general  manager. 

(Reading:) 

One  of  the  disabilities  is  this,  that  a  miscellaneous  refrigerator  has  got  to  go  to  a 
certain  territory  and  has  to  go  l)ack  to  the  road  we  received  it  from.  Very  often 
these  cars  are  loaded  with  fruit  that  is  not  billed.  There  is  no  destination  at  the 
time  they  are  loaded,  but  it  is  effected  a  few  hours  afterwards,  and  very  often  a  car 
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would  be  loaded  to  go  east,  and  when  the  seller  receives  his  instractions  that  car  is 
to  go  west.  We  are  up  against  that  feature  in  regard  to  miscellaneous  refrigeraton?, 
and  in  the  use  of  the  Armour  car  we  have  a  car  that  will  go  to  any  place  in  the 
United  States  without  r^artl  to  route. 

Mr.  McPherson.  Mr.  Patriarche,  were  you  pn>mpted  in  making  the  contract  with 
the  Armour  Car  Line  by  any  other  purpose  than  to  secure  a  g^xl  service  for  the 
fruit  shipiiers? 

Mr.  Patriarchb.  Yes,  sir;  that  is  the  only  motive. 

Mr.  McPherson.  No  other  motive? 

Mr.  Patriarchs.  No  other  motive. 

Mr.  McPhbrhon.  Have  you  been  able  under  that  contract  to  give  a  better  service 
than  you  were  ever  able  to  give  before? 

Mr.  Patriarchs.  We  think  we  have  ever  since  we  have  had  the  use  of  those  cars. 

Commissioner  Prouty.  Did  you  make  an  effort,  Mr.  Patriarche,  to  trade  with  any 
other  car  line  before  you  closed  with  the  Armour  Company? 

Mr.  Patriarchs.  We  have  with  a  great  many.  We  have  been  offered  100;  we 
have  been  offered  200;  we  have  been  offered  50  refrigerator  cars  by  different  compa- 
nies, but  here  is  a  traffic  that  has  to  be  moved  in  four  or  five  weeks  that  involves  two 
or  three  thousand  cars.  ^ 

Commissioner  Prouty.  Is  there  any  other  car  company  that  could  supply  your 
wants  except  the  Armour  Company? 

Mr.  Patriarchs.  I  do  not  know  of  one  in  the  United  States. 

Commissioner  Prouty.  How  many  refrigerator  cars  would  it  require  to  handle  the 
traffic  on  your  line;  how  many  cars  must  you  own  to  handle  the  traffic  on  your 
roa<l? 

Mr.  Patriarchs.  I  would  say,  Mr.  Commissioner,  to  handle  the  peach  traffic  alone 
during  the  months  of  August  and  September,  we  would  need  2,500  to  3,000  cars. 

Mr.  EsGii.  My  impression  was  that  Mr.  Ferguson  testified  that  the 
Pere  Marquette  usea  about  1,800  or  1,900  cars. 

Mr.  UiuoN.  There  were  over  3,000  cars  used  during  the  peach  season 
of  1903  for  the  moving  of  that  crop. 

Commissioner  Prouty.  Suppose  the  Pere  Marauette  road  furnished  its  due  propor- 
tion of  the  refrigerator  cars,  what  part  of  the  whole  2,500  or  3,000  cars  would  that 
line  furnish? 

Mr.  Patriarche.  I  think  that  is  a  difficult  question  to  answer,  because  the  burden 
of  origin  is  with  us.  The  disposition  of  the  connecting  line  is  to  let  the  originating 
road  get  the  best  it  can  in  transportation  facilities.  There  is  no  particular  obligation 
on  the  part  of  the  connecting  road  to  furnish  any  cars. 

They  want  them  routed  over  their  own  lines. 

There  is  the  difficulty  that  the  railroad  man  sees  in  getting  refrig- 
erator cars  from  the  connecting  railroads.  While  they  might  furnish 
them  a  certain  number,  when  tnose  cars  were  loaded  thoy  would  have 
to  be  consigned  and  mssed  over  the  line  of  the  road  furnishing  the 
particular  cars.  And  Mr.  Patriarche  testitied,  as  1  read  to  you  a  few 
minutes  ago,  that  often  those  cars  were  loaded  before  their  destina- 
tion was  fixed,  and  if  the  markets  where  they  were  originally  intended 
to  go  should  fail  they  would  want  to  send  them  somewhere  else,  and 
if  the  goods  were  loaded  in  a  refrigerator  car  of  one  line  and  the  des- 
tination was  changed  to  some  place  off  the  line  of  the  connecting  road 
they  would  have  to  be  unloaded  and  put  in  cars  of  other  lines. 

l^ow  I  have  read  what  Mr.  Patriarche  says,  and  1  will  take  up  the 
testimony  of  the  shippers  on  the  Pere  Marquette  line. 

Mr.  Esoii.  What  was  the  date  of  Mr.  Patriarche's  testimony'^ 

Mr.  UuiON.  It  was  in  June,  1904.  The  dates  were  June  2.  3,  and 
4,  1904.  Mr.  Gurnev,  who  was  a  large  shipper  up  in  that  aistrict, 
also  testified.  1  am  dwelling  very  largely  on  Michigan  because  all  the 
complaints  that  the  Commission  has  heard  have  been  directed  to  Mich- 
igan.    Mr.  Gurney  says  that  he  has  been  a  shipper  for  a  great  many 
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years,  and  with  respect  to  the  cars  and  the  service  which  we  have 
provided  under  the  exclusive  contract  with  the  Pere  Marquette  line 
he  testifies  as  follows: 

Mr.  Urion.  ♦  *  *  I  understand  that  you  had  to  ship  the  bulk  of  your  fruit  to 
Chicago  and  Milwaukee,  and  these  cars,  with  the  service  you  get,  have  enabled  you 
to  get  other  buyers  in  there  and  have  made  your  place  a  competitive  point  and  paid 
you  a  higher  price  for  your  peaches? 

Mr.  GuRNKY.  That  is  the  point. 

Mr.  Urion.  Do  you  state  to  the  Commission  that  you  would  be  able  to  reach  these 
far  distant  points  without*  refrigeration  and  the  service  that  goes  with  it? 

Mr.  GuRNEV.  I  could  not. 

Mr.  Urion.  You  have  had  experience  in  previous  years? 

Mr.  GuRNEY.  Yes,  sir;  and  have  lost  a  good  many  cars. 

Mr.  Urion.  As  a  matter  of  profit  and  loss  to  you  as  a  business  man  and  grower, 
has  it  resulted  in  a  profit  to  you,  notwithstanding  the  refrigeration  charge,  to  have 
those  cars,  as  against  no  charge  for  refrigeration  in  the  previous  years? 

Mr.  GuRNEY.  Of  course  it  has. 

You  remember  that  the  Pere  Marquette,  in  the  early  da3\s,  when  the 
business  of  fruit  growing  was  in  its  infancy,  furnished  free  ice  and 
cars  wherever  tho}^  could  get  them?  1  read  further  from  the  testi- 
mony of  Mr.  Gurney: 

Mr.  McPherson.  Prior  to  1903  the  Pere  Marquette  furnished  you  cars  that  enabled 
you  to  market  your  fruit  at  any  point  on  the  Pere  Marquette,  did  they  not?  You 
could  reach  Milwaukee  and  Chicago  and  get  all  your  fruit  there? 

Mr.  Gurney.  Yes,  sir;  but  not  Detroit,  and  we  could  not  get  any  price. 

Mr.  McPherson.  The  advantage  of  the  Armour  car  is  tlmt  it  enables  you  to  reach 
points  off  the  Pere  Marquette  system  with  refrigeration? 

Mr.  Gurney.  Yes,  sir. 

Mr.  TowNSEND.  Do  you  mean  to  sav  that  vou  do  not  have  connec- 
tions  with  Detroit  on  the  Pere  Marquette  ? 

Mr.  Urion.  I  do  not  know  whether  at  that  time  the  Pere  Marquette 
had  direct  connections.     This  is. just  the  testimony  of  Mr.  Gurne3\ 

Mr.  TowNSEND.  It  had  been  so  for  years. 

Mr.  Urion.  This  is  just  his  testimony.     I  will  read  further: 

Mr.  Gurney.  Yes,  sir.  Boston,  Columbus,  Ohio,  Pittaburjir,  Conne^;ti('ut,  and 
Albany,  and  when  we  did  have  the  railroad  company  once  in  a  wliile  send  in  an 
Armour  car  it  would  not  be  seen  to,  and  when  they  sent  an  M.  1).  T.  car  there  was 
nolKxiy  to  see  to  it,  and  when  it  got  through  there  was  no  ice  in  it.  The  Armour 
jx^ople  have  people  to  see  to  it,  and  it  costs  them  money. 

I  will  not  read  all  the  testimony,  but  just  the  parts  that  are  pertinent 
with  respect  to  this  point. 

Mr.  TowNSEND.  This  was  the  testimony  taken  where? 

Mr.  Urion.  In  Chicago.  This  was  all  sworn  testimony  before  the 
Interstate  Commerce  Commission.  We  introduced  at  that  time  in 
C^hicago,  before  the  Interstate  Commerce  Commission,  some  30  wit- 
nesses, growers  and  shippers  from  Michigan.  They  examined  eight  or 
nine  of  those  witnesses,  and  then  said  that  they  did  not  care  to  hear  any 
more  and  shut  them  off.  We  had  as  man}'  as  something  like  4o  or  50, 
and  they  heard  only  eight  or  nine  of  them,  and  I  am  now  reading  you 
this  testimony. 

Mr.  EscH.  As  a  result  of  that  investigation,  has  the  C^ommission 
made  any  recommendations? 

Mr.  Urion.  Yes,  sir.     I  will  touch  on  that  piesently. 

Mr.  Stevens.  We  have  their  reconnnendations  here,  and  I  will  put 
the  conclusions  in  the  record. 

Mr.  Urion.  They  listened  to  several  growers,  who  were  heard  on 
the  part  of  the  complainant,  and  one  of  tliem  hiul  a  grievance  and 
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entered  a  suit,  and  the  testimony  which  we  introduced  was  solely  and 
entirely  that  of  growers  and  shippers,  except  the  testimony  of  two 
railroad  traffic  managers,  Mr.  Patriarche  and  the  traffic  manager  of 
the  Michigan  Central.  I  will  pass  on  now  to  the  testimony  of  Mr. 
Wylie: 

Mr.  McPhbbson.  Prior  to  the  present  arrangement  yon  were  able  to  market  your 
fruit  in  eood  condition  at  Chicago  and  MilwaoEee,  were  you  not? 

Mr.  Wylie.  Yes,  sir. 

Mr.  McPherson.  Or  any  market  reached  by  the  P^re  Marquette? 

Mr.  Wylie.  Yes,  sir;  but  principally  Chicago  and  Milwaukee. 

Mr.  McPherson.  The  only  advantage  you  nnd  in  the  Armour  car  is  that  it  allows 
you  to  reach  markets  beyond  the  P6re  Marquette? 

Mr.  W^YLiB.  It  enlarges  our  market. 

Mr.  Urion.  But  for  the  ability  to  reach  foreign  markets,  or  bring  in  foreign  buy- 
ers, your  custom  would  be  to  ship  to  the  Milwaukee  and  Chicago  markets,  would  it 
not? 

Mr.  Wylie.  Very  largely. 

Mr.  Urion.  Would  that  result  in  a  congestion  of  the  markets  here  and  conse- 
quently lower  prices? 

Mr.  Wylie.  It  did  result  in  congestion  and  lower  prices. 

Mr.  Flood  is  another  grower  and  shipper.  I  read  from  his  testi- 
mony as  follows: 

Mr.  Urion.  You  had  some  experience  with  the  use  of  the  Armour  cars  in  1903 
and  1903  and  the  payment  of  the  refrigerator  chaive  talked  about  there? 

Mr.  Flood.  I  know  more  about  it  from  extended  markets  than  from  my  own 
shipments.  I  understand  this,  that  since  we  have  got  better  service  from  the  Armour 
folks  we  are  able  to  extend  our  markets.  Prior  to  that  we  had  to  dump  almost 
everything  into  the  Chicago  and  Milwaukee  markets,  and  during  the  time  we  had 
most  fruit  there  was  a  congested  condition.  Of  course  I  know  that  since  the 
Armours  put  their  cars  on  there  we  have  had  a  better  system  and  we  have  buyen* 
there.  Prior  to  that  they  would  say,  "We  can  not  come  here  to  buy  because  we  can 
not  get  cars  to  make  our  markets." 

Mr.  Urion.  Has  it  resulted  as  a  practical  result,  the  question  of  profit  and  loss,  the 
question  every  business  man  looks  at,  in  a  profit  or  loss,  the  payment  of  the  refrig- 
erator charge  and  the  service  which  goes  with  it  in  the  use  of  the  Armour  cars  to 
the  growers  and  shippers  in  your  vicinity? 

Mr.  Flood.  We  have  been  able  to  get  more  for  our  fruits  in  late  years. 

Mr.  Urion.  Notwithstanding  the  demands  of  this  refrigeration  charge  you  have 
been  able  to  make  more  money  than  in  previous  years  when  you  had  not  that  charge? 

Mr.  Flood.  I  can  not  tell  you  the  changes  on  refrigeration,  but  we  get  better  prices. 

Mr.  Urion.  And  make  more  money? 

Mr.  Flood.  Yes,  sir.     . 

Mr.  Urion.  What  other  business  are  you  in? 

Mr.  Flood.  Lumber. 

Mr.  Urion.  Then  you  have  considerable  acquaintance  in  the  vicinity  you  live  in? 

Mr.  Flood.  Yes,  sir. 

Mr.  Urion.  Are  you  expressing  the  general  sentiment  of  the  growers  and  shippers 
in  your  vicinity? 

Mr.  Flood.  1  think  so.  I  am  interested  in  the  bank  and  know  from  the  depos- 
itors that  the  fruit  growers  are  in  very  much  better  condition  than  ever  before. 

Mr.  Stevens.  You  do  not  a.scribe  that  entirely  to  the  use  of  the 
Armour  cars,  do  you? 

Mr.  Urion.  No,  sir.  We  make  no  such  claim  as  that.  We  do 
claim,  however,  that  the  installation  of  these  cars  on  the  line  of  the 
Pere  Marquette  road  did  better  the  condition  of  the  growers  and  ship- 
pers on  that  line,  and  they  have  so  testified,  and  there  are  others  who 
would  testify  to  it  if  the}'  had  the  opportunity. 

Mr.  Tow^SEND.  When  were  they  installed  on  that  line? 

Mr.  Urion.  In  1902;  I  believe  1  am  correct  about  that  year. 

Mr.  Ryan.  That  was  the  first  exclusive  contract? 

Mr.  Urion.  Yes,  sir.     They  have  been  in  effect 
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Mr.  Ryan.  1  mean  on  that  particular  line? 

Mr.  Urion.  Yes,  sir.  And  in  answer  to  your  question,  Mr.  Chair- 
man, I  will  read  further  from  the  testimony  of  Mr.  Flood: 

It  may  not  be  as  a  result  of  that. 

Mr.  Urion.  But  the  fact  stands  there? 

Mr.  Flood.  The  fact  is  there,  and  we  are  reaching  other  markets. 

Mr.  Urion.  That  is  all. 

Mr.  Powell.  Did  you  not  have  buyers  in  there  prior  to  two  years  ago  from  outside 
markets? 

Mr.  Flood.  No;  I  do  not  think  we  had  prior  to  two  or  three  years  ago.  It  w*as  all 
solicited  through  commission  merchants,  as  a  general  thing,  through  Chicago  and 
Milwaukee.  I  did  two  or  three  years  ago  go  in  with  some  of  our  folks  and  we 
shipped  cars  to  foreign  markets.    I  know  we  did  not  get  much. 

Mr.  Urion.  Did  they  get  there  in  good  condition? 

Mr.  Flood.  I  do  not  know  what  the  reason  was,  but  we  did  not  get  much. 

Mr.  Crobin  is  another  grower.  I  will  read  to  you  from  his  testi- 
mony, as  follows: 

Mr.  Urion.  Prior  to  1902  and  1903  where  was  the  bulk  of  your  stuff  in  your  com- 
munity shipped? 

Mr.  Crobin.  Most  of  those  years,  by  not  having  refrigerator  cars  and  buyers  there 
to  buy  of  us — the  heft  of  the  crop  was  shipped  to  Milwaukee  and  Chicago. 

Mr.  Urion.  Were  thejr  regarded  as  markets  that  were  as  good  as  outlying  markets? 

Mr.  Crobin.  No,  sir;  it  has  been  the  talk  of  the  growers  that  they  wished  they  had 
some  way  they  could  load  cars  and  ship  them  to  different  points  so  as  to  relieve  the 
glut  that  happened  at  Milwaukee  and  Chicago. 

Mr.  Urion.  You  got  that  in  1902  and  1903? 
^  Mr.  Crobin.  Yes,  sir;  in  1902  and  1903. 

Mr.  Urion.  Did  it  result  in  reaching  the^East? 

Mr.  CoRBiN.  Yes,  sir. 

Mr.  Urion.  Did  it  result  in  additional  prices  and  enable  them  to  get  better  prices? 

Mr.  CoRBiN.  Yes,  sir.  The  way  I  look  at  it,  the-  first  thing  for  a  buyer,  in  going 
into  a  locality  to  buy  fruit,  is  to  know  whether  the  fruit  is  there.  After  that  he  wants 
to  know  what  his  facilities  are  for  shipping.  If  he  finds  the  two  conditions,  that 
the  fruit  is  there  and  the  conditions  are  such  that  he  can  get  plenty  of  cars  to  ship 
out,  he  will  go  there  and  locate.  The  more  buye^  there  are  in  a  locality  necessarily 
the  price  goes  higher  to  the  grower;  they  receive  more  money  for  the  fruit.  I  think 
the  last  two  years  the  growers  have  got  considerably  more  for  their  fruit  than  they 
would  have  if  it  had  been  confined  to  the  Chicago  and  Milwaukee  markets. 

Mr.  Urion.  You  are  well  acquainted  and  have  lived  in  the  community  you  now 
live  in  for  some  considerable  time? 

Mr.  CoRBiN.  I  have  lived  there  since  1865. 

Mr.  Urion.  Are  you  expressing  the  general  sentiment  of  the  growers  in  your 
vicinity? 

Mr.  CoRBiN.  I  am.  Mr.  McGuire  came  to  me  about  three  weeks  ago  and  requested 
me  to  talk  with  the  different  growers  with  regard  to  how  they  liked  the  service  of 
the  Armour  car  line.  In  that  wav  I  talke<i  with  jwwibly  twenty  of  the  different 
growers.    They  all  thought  we  had  the  best  service  of  any  we  ever  had. 

Right  in  that  connection  I  will  say  that  Mr.  McGuire  is  the  special 
agent  for  the  Pere  Marquette  road,  and  there  had  been  some  complaints 
made  by  Mr.  Ferffusson,  from  Duluth,  and  they  sent  their  special 
agents  out  among  the  growers  and  shippers  to  find  if  there  was  any 
valid  complaint  against  the  cars  they  were  furnishing,  or  against  the 
refrigeration  service. 

Quoting  further  from  the  testimony  of  Mr.  Corbin: 

Mr.  Urion.  Taking  all  that  in  consideration,  all  you  have  testified  to,  will  you  tell 
the  Commission  whether  you  regard  the  refrigeration  rate  of  the  Annour  car  line  as 
excessive? 

Mr.  Corbin.  From  a  business  ix)int  of  view,  rather  than  to  go  back  to  the  way  it 
was  before  we  had  this,  I  think  tne  rate  is  not  exorbitant  at  all.  1  would  rather  pay 
the  prices  to-day  and  be  sure  of  the  service  we  get. 
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Mr.  TowNSEND.  May  I  ask  you,  do  you  make  special  contracts  with 
the  individual  shippers? 

Mr.  Urion.  Yes  sir.  I  will  reach  that  presently,  f  urth^  along.  It 
is  an  implied  contract.     It  is  not  a  written  contract  in  all  cases. 

I  will  now  read  from  the  testimony  of  Mr.  McCarty ,  another  grower 
and  shipper: 

Mr.  Urion.  Will  you  state  to  the  Commission  jour  experience  in  the  few  yoars 
prior  to  1902  and  1903,  when  Armour  cars  were  not  m  use  there,  and  your  later  exfjeri- 
ence  in  1902  and  1903,  when  the  Armour  cars  were  there,  in  your  own  language,  in 
respect  to  the  cost,  profit  to  the  grower  and  shipper,  and  so  on?  Just  state  it  in  your 
own  language. 

Mr.  McCarty.  I  have  heen  in  business  there  about  forty  years,  and  I  have  been  a 
l>each  shipper,  and,  of  course,  we  have  had  lots  of  trouble  snipping  peaches  and  glut- 
ting them  shipped  to  a  distance.  We  have  had  to  ship  them  locally  a  great  deal  and 
met  with  loss.  Since  the  Armour  car  service  went  in  we  have  had  good  success  with 
our  peaches.    In  1902  I  shipped  45  cars  and  made  money  on  all  of  them. 

Here  is  one  shipper  with  45  cars.  I  want  to  contrast  that  with  the 
testimony  of  the  principal  complainant  here  as  to  the  number  of  cars 
he  handled.  I  will  reach  that  presently.  I  will  quote  further  from 
the  testimony  of  Mr.  McCarty: 

In  1902  I  shipped  45  cars,  and  made  money  on  all  of  them.  I  shipped  7  bv  the 
Grand  Trunk.  I  got  the  cars  free  and  paid  for  the  icing.  I  lost  on  all  of  tnem. 
One  I  sold  on  track. 

Commissioner  Prouty.  Does  the  Grand  Trunk  use  the  Armour  car  now? 

Mr.  McCarty.  I  do  not  think  they  do.  I  find  it  pays  me,  as  to  the  icing  service, 
to  have  some  one  look  after  it.    It  pays  better  prices  for  the  peaches. 

We  have  a  contract  with  the  Grand  Trunk  road  now  which  we  did 
not  have  at  that  time.     Continuing  Mr.  McUarty's  answer: 

It  pays  better  prices  for  the  peaches. 

Commissioner  Prouty.  Where  did  these  carloads  go  to? 

Mr.  McCarty.  New  York,  Pittsburg,  Elmira,  N.  Y.,  and  different  places.  I  have 
a  list  of  them  in  my  pocket. 

Commissioner  Prouty.  I  did  not* care  for  a  list;  I  only  wanted  it  in  a  general  way. 
You  could  reach  the  same  points  by  the  Grand  Trunk? 

Mr.  McCarty.  Yes,  sir;  and  I  did. 

Commissioner  Prouty.  Rather  than  patronize  the  Grand  Trunk,  where  you  get  the 
cars  for  nothing,  you  preferred  to  use  the  Armour  cars  and  pay  their  chai^? 

Mr.  McCarty.  Yes,  sir. 

Commissioner  Prouty.  Did  you  pay  the  full  charge? 

Mr.  McCarty.  Yes,  sir;  from  $35  to  $50.  It  paid  me  to  do  it.  I  shipped  to  Mr. 
Fernald,  as  good  a  man  as  there  is  in  New  York.  He  said  "Don't  ship  any  way 
but  in  the  Armour  cars;  I  would  rather  pay  it  myself." 

Commissioner  Prouty.  What  kind  of  cars  did  the  Grand  Trunk  use? 

Mr.  Mc<]Jarty.  Any  kind  they  could  get. 

Mr.  Loomis  is  also  a  grower  and  shipper.  He  says  that  he  has  been 
shipping  for  twenty  years.     I  will  quote  from  his  testimony  as  follows: 

Mr.  Urion.  You  have  heard  the  testimony  in  respect  to  these  refrigerator  rates, 
service,  etc.  Will  you  state  to  the  Commission  in  your  own  language  and  as  briefly 
ua  you  cap  your  exi>erience? 

Mr.  I^>oMi8.  My  experience  has  been  the  same  as  the  rest  of  them.  I  have  l)oen 
shipping  twenty  years.  The  shipments  have  got  to  be  taken  care  of  as  they  go 
through,  and  until  Armour  &  Co.  took  care  of  them,  we  did  not  have  that  service. 

Mr.  Urion.  Has  the  profit  to  the  growers  and  shippers  in  vour  community  been 
enhanced  by  the  use  of  Armour  cars,  notwithstanding  the  refrigerator  charges? 

Mr.  I^oMis.  It  has. 

Mr.  Urion.  They  have  made  more  profit  by  the  payment  of  the  refrigerator  chai^ 
and  getting  the  service  than  they  did  under  the  old  arrangement? 

Mr.  I^H)Mi8.  Yes,  sir;  lieoause  buyers  csLino  in  there  and  we  could  not  have  them 
when  we  did  not  get  the  cars. 

Mr.  Urion.  How  long  have  you  lived  in  that  community? 
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Mr.  LooMis.  The  last  twenty  years. 

Mr.  Urion.  Have  you  talked  with  the  growers  there  to  some  extent  with  respect 
to  the  refrigeration  charges? 

Mr.  Loom  IS.  I  have. 

Mr.  Urion.  Do  vou  believe  you  are  expressing  the  general  sentiment  and  feeling 
of  the  community? 

Mr.  Loom  IS.  I  know  I  am. 

Gentlemen  of  the  committee,  consider,  if  you  please,  all  these 
statements  of  California,  Michigan,  Georgia,  and  North  Carolina 
growers  on  the  advantages  to  them  of  exclusive  contracts,  and  contrast 
their  statements  with  the  statement  of  Mr.  Mead,  who  testified  at  the 
hearing  in  Chicago  that  he  had  not  handled  Michigan  peaches  since 
1898.  And  yet  he  comes  in  here  and  professes  to  know  all  about  the 
Michigan  situation.  That  was  four  years  later;  and  3'^et  he  directed 
his  remarks  to  the  situation  and  conditions  in  Michigan.  His  testimony 
I  will  fead  to  you: 

Mr.  Decker.  Have  you  been  in  the  habit  yourself,  or  your  firm,  of  handling 
Mi(!higan  fruit? 

Mr.  Mead.  We  are  not  large  handlers  of  Michigan  fruit.  The  last  we'  handled 
was  in  1897  or  1898. 

I  would  say  that  it  has  been  to  the  Michigan  district  that  he  has 
referred  in  all  that  he  has  had  to  say  before  this  committee.  I  think 
it  is  unnecessary  for  me  to  consider  further  Mr.  Mead's  testimony 
before  this  committee,  in  view  of  the  developments  brought  out  by 
Mr.  Robbins's  statement.  To  do  so  would  be  to  question  the  intelli- 
gence of  the  committee. 

I  request  you  to  contrast  also,  if  you  please,  the  statements  of  these 
same  growers  and  shippers  with  the  statement  of  Mr.  Ferguson,  who 
applied  his  remarks  at  the  Chicago  hearing  entirely  to  Michigan  and 
to  the  Pere  Marquette  contract.  He  testified  at  that  hearing,  under 
pressure  of  cross-exaniination,  that  his  firm  had  handled  during  the 
season  in  question — that  was  1902 — out  of  a  total  Michigan  shipment 
of  some  7,000  cars,  only  10  c^rs.  Upon  being  pressed  further  on 
cross-examination  as  to  how  much  fruit  they  handled  from  all  over  the 
country,  he  said  he  thought  between  40  and  50  cars. 

Nearly  every  grower  who  has  testified  from  Michigan  shipped  rjiore 
than  10  ears,  and  the  testimony  that  has  been  listened  to  by  this  com- 
mittee, of  the  gentlemen  from  Georgia  and  West  Virginia  as  to  their 
shipments,  shows  that  they  run  up  as  high  as  from  20  to  300  cars. 

Mr.  Ferguson  also  testified  that  the  number  of  cars  handled  by  his 
firm  from  all  parts  of  the  country  was  between  40  and  50.  1  ask  you 
simply  to  compare  his  interest  with  that  of  the  large  growers,  ana  to 
compare  his  interest  and  knowledge  with  the  interest  and  knowledge  of 
half  a  dozen  or  more  shippers  from  peach  and  berr}^  growing  districts, 
each  one  of  whom  shipped  from  his  own  little  district  anywnere  from 
10  to  300  cars  a  season,  and  to  contrast  his  experience  and  interest  with 
the  interest  and  experience  of  those  who  are  directly  growers  and 
shippers. 

Mr.  Stevens.  I  thought  that  Mr.  Ferguson  handled  fruit  on  his  own 
account. 

Mr.  Urion.  He  handled,  I  believe,  between  40  and  50  cars. 

Mr.  Stevens.  I  do  not  know  what  his  testimonv  may  have  been  on 
that  hearing  in  Chicago,  but  he  testified  here  that  he  had  handled 
fruit  on  his  own  account. 

Mr.  Mann.  He  testified  under  oath  at  this  hearing. 
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Mr.  Stevens.  lie  testified  that  he  bought  on  his  own  account. 
Here  is  Mr.  Ferguson's  testimony.     He  was  asked: 

How  many  carloads  of  fruit  did  you  buy  in  Michigan  last  year? 

Mr.  Fkrouson.  I  did  not  buy  very  many. 

Mr.  Ukion.  About  how  many? 

Mr.  Ferguson.  I  could  not  tell  you  without  the  records. 

Mr.  Urion.  About  how  many? 

Mr.  FKR0U80N.  Possibly  10  or  12  cars. 

Mr.  Stevens.  For  what  season  was  that? 

Mr.  Urion.  1902  was  the  heavy  Michigsin  sea.son — the  season  which 
was  under  examination — which  was  under  tire,  at  the  Chicago  hearinjr. 

Mr.  Ryan.  Mr.  Ferguson  represented  here  a  great  many  conmiit?- 
sion  men. 

Mr.  Urion.  Yes,  sir.  1  want  to  dwell  on  that  presently,  and  this 
perhaps  is  an  opportune  time  to  do  so.  He  stated  tnat  he  represented 
some  12  associations.  Two  of  those  associations  were  fruit  associa- 
tions. One  was  the  Western  Fruit  and  Produce  Dealers'  Association 
and  another  was  a  national  association.  Eight  out  of  those  12  or- 
ganizations were  retail  grocers  and  retail  butchers  in  Wisconsin  and 
in  Minnesota.     Now,  retail  butchers  and  retail  grocers  do  not  use 

Frivate  cars  as  receivers  in  carload  lots  either  of  fruit  or  vegetablei^. 
will  read  you  the  names  of  some  of  them. 

The  Duluth  Fruit  and  Produce  Exchange  has  11  members,  according 
to  my  information,  which  I  sought  after  hearing  his  statement  here. 
The  Duluth  Commercial  Club^  which  is  an  organization  of  the  business 
men  and  professional  men  of  Duluth,  has  a  thousand  members.  They 
have  no  interest  in  and  know  nothing  about  the  receiving  or  shipping 
in  private  cars.  The  Superior  Retail  Grocers'  Association  has  56  mem- 
bers. The  Duluth  Retail  Grocers  have  130  members.  The  Lake 
Superior  Butchers'  Association  has  162  members.  The  Minneapolis 
Butchers'  Association  has  125  membei'S. 

I  have  not  been  able  to  get  the  number  of  members  of  the  Wisconsin 
Master  Butchers'  Association,  but  I  have  a  telegi-am  here  which  sa3>, 
"Mr.  Ferguson  has  not  been  authorized  to  represent  the  Wisconsin 
Master  Butchers'  Association."  I  merely  mention  this  in  passing. 
Ho  came  hcrfe  representing  a  dozen  associations.  I  have  shown  3'ou 
the  size  of  them,  and  1  have  shown  you  that  8  of  the  12  are  retail  gro- 
cers and  butchers. 

Mr.  Ryan.  Did  he  represent  all  of  those  associations,  the  name^  of 
which  you  read  there? 

Mr.  Urion.  Yes,  sir;  those  are  the  associations  he  said  he  repre- 
sented. 

I  do  not  think  it  is  necessary  to  comment  further  on  that  matter. 
I  think  you  know  that  retail  grocers  and  butchers  are  not  engaged  as 
shippers  ajid  receivers  of  fruits  and  vegetables  in  carload  lots. 

While  you,  gentlemen,  most  of  you  have  not  heard  the  full  testimony 
respecting  exclusive  contracts,  it  seems  to  me  unnecessary  for  me  to  say 
anything  more  in  justification  of  them.  I  think  I  have  shown  that  the 
exclusive  contracts  are  not  only  lawful — the  Supreme  Court  has  said 
that  they  are — but  they  are  called  necessar}'  by  the  growers  and  ship- 
pers who  are  most  affected,  and  who,  as  a  general  rule,  even  petition 
the  railroads  to  make  them,  as  was  the  case  in  North  Carolina  and  in 
Georgia,  where  they  joined  in  the  prepai-ation  of  the  actual  contracts, 
as  was  testified  to  here  by  Judge  Gober  and  Mr,  Hale. 
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Mr.  Ryan.  When  you  speak  of  exclusive  contracts,  you  mean  with 
the  carrier? 

Mr.  Urion.  Yes,  sir;  with  the  carrier  for  the  rental  of  the  fruit 
and  berry  cars. 

Mr.  TowNSEND.  Does  the  shipper,  then,  have  control  of  the  cars? 

Mr.  Urion.  Yes,  sir;  I  have  a  copy  of  this  exclusive  contract  with 
me,  which  I  will  be  very  glad  to  read  you. 

Mr.  Stevens.  You  were  to  give  us  a  list  of  the  roads  with  which 
you  had  contracts.     Have  you  that? 

Mr.  Urion.  Yes,  sir;  that  is  now  in  preparation;  and  there  are 
some  other  things  that  were  asked  for  that  are  also  in  pyeparation  and 
will  be  ready  shortly. 

Also,  there  is  the  testimony  of  the  North  Carolina  growers.  Some 
of  them  were  here  the  other  day,  I  would  say,  and  could  not  be  heaixi, 
and  were  obliged  to  go  home. 

Mr.  TowNBEND.  When  you  contract  with  the  railroad,  you  make  a 
contract  with  them  for  such  cars  as  they  need? 

Mr.  Urion.  Yes,  sir;  the  full  equipment  that  is  necessary  in  the 
carrying  of  the  fruit  and  berries.  Tnat  is  the  only  contract  that  is 
exclusive,  and  during  the  season. 

Mr.  TowNSEND,  Can  you  supply  them  always? 

Mr.  Urion.  We  always  have  supplied  them.  Occasionally  there  are 
times  when  we  fail,  in  which  case  we  are  liable  to  the  growers.  That 
has  happened  occasionally. 

Mr.  TOWNSEND.  The  car  company  is  liable  to  the  growers? 

Mr.  Urion.  Yes,  sir.  There  was  testimony  here  by  some  one  who 
did  not  know,  to  the  effect  that  the  railroads  were  liable;  but  we  are 
liable  to  the  growers  for  failure  to  furnish  the  facilities,  without 
regard  to  the  car  or  the  refrigeration. 

Mr.  TowNSEND.  The  railroad  has  the  exclusive  disposition  of  the 
car  after  you  furnish  it? 

Mr.  Urion.  Yes,  sir.     We  furnish  the  cars  to  the  railroad. 

Mr.  TowNSEND.  Then,  aside  from  having  to  furnish  the  cars 

Mr.  Urion.  We  furnish  the  refrigeration,  an  entirely  different  and 
independent  service,  which  I  will  touch  upon  presently. 

Mr.  TowNSEND.  Do  you  know  anything  about  the  contract  which 
the  railroads  make  with  the  grower  or  shipper? 

Mr.  Urion.  For  the  use  of  the  car? 

Mr.  TowNSEND.  Yes. 

Mr.  Urion.  1  understand  that  the  cars  are  furnished  to  the  shippers 
the  same  as  they  furnish  cars  which  they  own.  No  additional  charge 
is  made  for  the  use  of  these  cars  by  the  carrier  to  the  shipper. 

Mr.  TowNSEND.  1  want  to  get  that  clear  in  my  head  once  more. 
After  you  make  the  contract  with  the  railroad  company  or  with  the 
carrier,  those  cars,  to  all  intents  and  purposes,  belong  to  the  railroad 
company  ? 

Mr.  Urion.  Yes,  sir. 

Mr.  TowNSEND.  And  they  have  the  exclusive  control  of  them? 

Mr.  Urion.  Yes,  sir. 

Mr.  TowNSEND.  And  determine  who  shall  have  them? 

Mr.  Urion.  Yes,  sir. 

Mr.  EscH.  You  say  the  exclusive  contract  only  refers  to  fruit  and 
berries? 
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Mr.  Urion.  Fruit  and  berries;  they  are  the  only  cars  we  furnish 
under  the  exclusive  contract. 

Mr.  EscH.  That  would  exclude  all  vegetables? 

Mr.  UuioN.  No,  sir;  in  some  districts  they  are  furnished  for  vege- 
ta]>Ies  also,  but  principally  for  fruits  and  berries. 

Mr.  Escii.  I  know  Mr.  Ferguson  referred  to  a  letter  from  one  of 
the  shippers  in  reference  to  a  carload  of  tomatoes  from  Arkansas,  so 
that  tomatoes  would  be  included  in  the  list. 

Mr.  Urion.  Yes,  sir.  There  are  sometimes  exclusive  contracts 
made  for  the  carriage  of  vegetables,  as  well;  )>ut  1  speak  of  fruit  and 
berries,  because  the  larger  portion  of  the  cars  are  used  for  that  pur- 
pose. 

Mr.  TowNSEND.  Is  your  icing  contract  a  separate  contract  with  the 
carrier? 

Mr.  Urion.  Yes,  sir.     I  will  rciich  that  directly. 

Mr  TowNSENi).  And  that  is  under  the  same  clause  by  wnich  you  are 
bound  to  the  shipper  or  grower? 

Mr.  Urion.  Yes,  sir.  We  are  liable  to  the  shipper  if  we  fail  in 
refrigeration.  The  railroad  binds  us  to  furnish  that  service  to  the 
grower  and  shipper. 

Mr.  TowNSEND.  Are  you  a  party  to  the  contract  that  the  railroad 
makes  with  the  grower  or  shipper  when  it  gets  those  csirs? 

Mr.  Urion.  Mo,  sir;  we  are  not. 

Mr.  TowNSEND.  Are  you  going  to  explain,  then,  how  you  are  liable? 

Mr.  Urion.  Yes;  later  on  I  will  reach  that,  under  the  head  of 
refrigeration. 

I  now  pass  to  the  third  alleged  wrong  or  abuse,  namely,  exorbitant 
charges  by  the  private  car  companies  for  the  special  service  of  refrig- 
eration renderea  shippers.  I  have  touched  very  largely  on  this  point 
already  under  the  second  head,  so  I  will  not  read  to  you  again  the 
testimony  of  the  Michigan  growers. 

Mr.  Townsend.  I  do  not  care  to  have  you  repeat  anything  that  you 
have  already  gone  over. 

Mr.  Urion.  No,  sir;  1  shall  not  repeat.  On  this  point  you  have 
listened  to  Mr.  Kobbins,  who  went  into  detail  as  to  how  a  rate  was 
determined,  as  to  the  many  things  necessary  to  consider  in  making  a 
rate,  as  to  the  great  hazards  and  risks  of  the  business,  and  1  shall 
attempt  only  to  slightly  amplify  his  remarks  on  the  different  require- 
ments of  the  business  which  are  necessary  in  order  to  render  the  serv- 
ice as  it  should  be  rendered  in  order  to  be  of  profit  and  service  to  the 
grower  and  shipper.  The  car  line  maintains  at  many  hundred  places 
m  the  different  States  icing  stations  or  ice  houses  where  the  ice  either 
from  natuml  lakes  or  from  artificial  ice  factories  is  stored.  At  each 
place  a  corps  of  men  are  employed,  machinery  for  transferring  the 
ice  from  the  ice  houses  into  the  bunkers  of  the  cars  is  maintained, 
and  in  addition  thereto  it  owns  and  operates  in  different  States  artificial 
ice  factories,  and  in  other  States  natural  lakes  from  which  ice  is  cut, 
all  of  which  is  used  at  the  many  local  points  for  t]je  refrigeration  of 
the  contents  of  the  cars  when  the  same  is  so  requested  by  the  shipper. 

The  business  is  one  of  great  hazard.  Ice  must  be  stored  at  the  dif- 
ferent localities  where  fruits  and  berries  are  raised,  and  in  the  different 
States  between  that  section  and  the  principal  markets  of  the  country, 
long  in  advance  of  the  maturity  of  the  crop  and  in  sufficient  quantity 
to  anticipate  the  requirements  of  the  shippers.     At  the  present  time 
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the  ice  houses  in  Georgia  are  being  filled  in  anticipation  of  the  next 
peach  crop,  which  does  not  mature  until  in  August. 

Contracts  have  been  entered  into  with  ice  factories  in  that  State  for 
many  thousand  tons  of  ice,  which  is  now  being  manufactured  and 
stored,  and  so  at  different  points  in  different  States  from  that  section 
to  the  principal  markets.  There  may  not  be  a  car  of  peaches  moved 
from  Georgia  next  season.  Who  can  foretell  whether  or  not  there 
will  be  a  crop?  The  same  condition  exists  in  every  fruit  and  berry 
section  of  the  country. 

It  has  been  testified,  I  believe,  that  in  1899,  up  to  the  last  of  March 
the  ordinary  crop  of  peaches  was  expected  in  Georgia,  and  then  a 
frost  came  along  and  cleaned  it  out  and  there  were  very  few  cars  of 
peaches  shipped  from  Georgia  that  year. 

Mr.  TowNSEND.  And  what  did  you  do  with  the  ice  that  you  had? 

Mr.  Urion.  It  all  melted  away.    It  could  not  be  used. 

Mr.  TowNSEND.  Did  you  not  dispose  of  it  for  any  other  purpose! 

Mr.  Urion.  No,  sir;  it  all,  practically,  melted  away. 

Mr.  EscH.  Now,  your  ice  is  oftentimes  not  where  you  desire  it  for 
refrigeration  purposes,  and  you  have,  therefore,  to  transport  it  by  rail. 

Mr.  Urion.  Yes,  sir. 

Mr.  EsGH.  In  that  transportation  do  you  have  any  preferential 
rates  with  the  railroad  companies  with  which  you  make  the  exclusive 
contracts? 

Mr.  Urion.  No,  sir,  we  do  not. 

Mr.  EscH.  Do  you  pay  the  ordinary  charges  for  that  transportation  ? 

Mr.  Urion.  We  pay  the  ordinary  and  regular  rate  for  the  carriage 
of  that  commodity. 

Mr.  TowNSEND.  You  have  ice  houses  on  the  railroad  property? 

Mr.  Urion.  Frequently  we  have.  We  frequently  rent  land  from 
the  railroad  company,  on  which  we  erect  our  ice  houses.  That  is  not 
always  so  but  it  frequently  is  so,  because  they  generally  have  to  be 
located  along  the  right  of  way.  If  the  ice  is  not  used,  if  the  labor — 
and  it  is  skilled  labor  to  a  large  extent,  kept  upon  the  pay  roll  the  year 
around — is  not  required,  the  car  companies  suffer  ^reat  loss. 

As  an  illustration  of  the  risks  which  we  are  obliged  to  teke,  I  may 
mention  again  the  Salt  Lake  and  San  Pedro  Railroad,  Senator  Clark's 
road,  running  from  Salt  Lake  to  Southern  California.  We  are  build- 
ing down  there  now  to  supply  the  refrigeration  on  that  road  an  artifi- 
cial ice  factory  on  the  edge  of  the  desert  at  a  cost  of  $76,000. 
There  are  no  fruits  of  any  consequence  raised  along  the  line  of  that 
road  now.  Of  course,  the  road  will  carry  some  fruit  from  southern 
California,  but  it  is  hoped  that  the  fruit  country  along  the  line  of  that 
road  will  be  developed,  and  our  contract  for  the  exclusive  use  of  our 
cars  on  that  road  required  us  to  put  up  this  refrigeration  plant  and  be 
prepared  to  meet  the  needs  of  the  shippers  in  that  respect. 

Mr.  EscH.  Where  you  store  ice  along  the  right  of  way,  either  from 
a  manufacturing  plant  or  a  natural  lake,  either  one  or  the  other,  do  you 
maintain  a  crew  of  men  the  year  around? 

Mr.  Urion.  Not  at  all  of  the  points;  no,  sir.  The  principal  crews 
are  maintained  in  the  field — I  mean  in  the  peach-growing  district — at  the 
season  when  the  crop  is  being  harvested.  In  many  parts  of  the  dis- 
trict we  load  these  cars  for  the  shippers.  That  is  another  service  that 
is  performed. 
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Mr.  f^H.  Then  the  work  would  be  at  the  time  of  the  shipping  of 
the  crop^  and  at  the  time  of  the  harvesting,  of  the  ice  crew? 

Mr.  Urion.  Not  altogether. 

Mr.  £8GH.  Of  coui'se,  you  may  have  a  custodian  there 

Mr.  Urion.  No,  sir;  we  have  men  there^  but  they  are  the  common 
ordinary  laborers,  and  are  not  included  m  my  statement  here.  I 
refer  principally  to  the  men  in  the  district.  The  contracts  between  the 
railroads  and  the  car  company  bind  the  latter  company  to  perform  the 
service  of  refrigeration  for  the  shipper  if  he  shall  require  it.  we  being 
held  responsible  to  the  shipper  m  case  of  failure.  Ana  there  is 
another  element  of  risk.  Large  sums  of  money  are  paid  outeach  year, 
legitimately,  to  shippers  for  failure  to  properly  refrigerate.  The  refrig- 
eration is  done  by  our  men,  and  frequently  it  is  done  improperly,  and 
it  will  sometimes  happen  that  the  cars  arnve  at  their  destination  with 
the  fruit  in  bad  conaition,  and  if  it  is  due  to  improper  refrigeration, 
then  we  are  liable  to  the  shipper  and  have  to  meet  his  claim. 

Mr.  Stevens.  How  can  you  be  liable  to  the  shipper  when  you  have 
no  contract  with  the  shipper? 

Mr.  Urion.  I  am  going  to  touch  on  that  quite  fully  later  on.  We 
are  liable  and,  in  fact,  make  contracts  with  the  shipper  for  ref  rig^eration. 
It  may  be  an  implied  contract.  But  I  will  toucn  on  that  point  very 
fully. 

Mr.  TowNSEND.  I  wish  you  would  explain  that  fully,  because  it  is  a 
very  important  matter,  and  I  would  like  to  know  about  it,  in  connec- 
tion with  this  other. 

Mr.  Urion.  Very  well.  Mr.  Robhinshas  well  said  that  the  Armour 
car  Hne  alone  has  invested  at  local  points  in  the  different  States  more 
than  |il5,()(X),000  in  tangible  property.  I  venture  the  statement  that 
if  all  priyate  car  companies^  tangible  property  is  considered,  it  amounts 
to  over  $100,000,000.  This  is  the  industry  which  Congress  is  now 
asked  to  legislate  out  of  business.  To  tear  down  the  industry  will  not 
result  in  benefit  to  the  public,  but  will  result  in  the  building  up  of 
another  of  like  character  by  a  few  financially  strong  railroads. 

Who  are  the  best  judges  of  whether  a  charge  forseryice  rendered  is 
exorbitant  or  reasonable?  Certainly  the  ones  for  whom  the  service  is 
performed — the  growers  and  shippers.  It  is  unnecessary  for  me  to 
repeat  what  the  growers  and  shippers  of  the  fruit  and  berry  district  of 
North  Carolina  said  and  did,  and  I  haye  already  read  to  you  from  the 
testimony  of  the  Michigan  growers  who  appeared  before  the  Interstate 
Commerce  Commission  in  Chicago  last  Ma^^  what  they  had  to  say  on 
the  subject. 

I  make  the  broad  statement  that  only  those  who  so  far  have  been  heard 
to  complain  are  those  who  haye  the  least  interest  in  the  matter,  and 
who  haye  absolutely  no  actual  knowledge  of  local  conditions  or  of  gen- 
eral conditions,  which  is  the  basis  for  all  charges  made,  but  whose 
extravagant  statements,  in  many  respects  bold  misstatements  (as  has 
been  demonstrated  to  the  committee),  ai*e  based  upon  no  firm  founda- 
tion, but  rather  upon  lack  of  knowledge,  and  upon  theories  and  mental 
calculations.  I  want  now  to  read  you  an  extract  from  the  Hartford 
Day  Springs,  a  little  country  paper  published  up  in  the  heart  of  the 
Michigan  district,  which  appeared  after  this  general  hearing  of  last 
year. 
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HB    FAV0S8    ARMOUR    CABS — H.    L.   GLEASON  TALKS    OF  THE    PROPER    BBFRIOXRATION  OF 

FRUIT. 

There  was  a  lively  interest  taken  in  the  Interstate  Commerce  Ck>mmi8sion  sitting 
in  Chicago  last  week.  The  inquiry  was  instigated  b^  the  National  Leaeue  of  Commis- 
sion Merchants  against  Armour  &  Co.  for  discrimmating  and  exhorbitant  charges 
for  refrigerator  cars. 

Looking  at  it  from  a  commission  merchant's  standpoint,  it  would  seem  to  be  a 
hardship  to  them,  for  it  certainly  has  a  tendency  to  a  more  general  distribution  of  the 
fruit,  getting  it  nearer  the  consumer,  and  aeainst  concentrating  it  to  the  large  centers 
and  in  the  hands  of  the  commission  men;  but  in  this,  as  well  as  other  subjects,  there 
are  two  sides* 

As  a  grower  and  shipper  I  certainly  know  that  the  Armour  cars,  with  their  addi- 
tional cnaiges,  have  b^n  the  cheapest  cars  I  have  used  in  the  last  six  or  seven  vears. 
I  have  usea  upward  of  250  Armour  cars,  and  the  loss  has  been  only  nominal  con- 
sisting of  a  partial  loss  of  the  upper  tier  of  one  car,  while  in  the  use  of  other  cars,  to 
the  number  of  about  150  during  the  same  time,  the  loss  from  poor  refrigeration  and  a 
poor  system  of  handling  has  been  in  the  thousands  of  dollars,  some  of  wliich  has  been 
made  good  to  me  by  the  railroad  company,  but  the  heft  of  the  loss  falling  on  me. 
Most  of  the  cars  outside  of  the  Armour  cars  have  too  small  ice  capacity  to  thoroughly 
cool  a  car  of  peaches.  They  may  carrv  them  through  in  condition  to  sell  for  a  price, 
but  not  so  high  a  figure  as  they  woula  had  they  been  in  cars  of  large  ice  capacity  and 
thoroughly  cooled.  - 

There  are  other  advantaj^es  in  using  Armour  cars:  You  can  always  know  that  you 
can  get  them;  that  they  will  be  in  good  shape  to  load  and  not  have  to  be  condemned 
as  not  fit  to  use,  leaving  vour  fruit  on  your  hands;  you  know  that  your  car  will  have 
proper  care  in  transit  ana  not  be  allowed  to  pass  an  icing  station  without  being  looked 
to  as  to  the  ice,  and  the  waste  pipes  kept  free. 

Then  you  may  be  loading  a  western-system  car  for  Minneapolis  or  some  other  point 
near;  you  find  that  the  Bc«ton  market  is  better;  you  run  up  a  stump  generally  when 
you  ask  your  agent  to  allow  you  to  ship  the  car  over  any  other  line  except  the  one 
that  the  car  belongs  to.  But  if  you  have  an  Armour  car  you  can  ship  it  in  any  direc- 
tion and  know  you  can  take  advantage  of  any  market. 

It  seems  to  me  that  the  fault  of  nigh  charges  is  not  so  much  with  the  Armour 
company  as  with  the  railroads.  The  latter  ought  to  ^ve  the  shipper  of  fruit  as  low 
a  rate  as  they  do  on  eggs  or  like  perishable  commodities  requiring  quick  transpor- 
tation. If  you  ship  a  car  of  eggs  worth  $1,500  or  more  they  will  char^  you  second 
and  sometimes  third  class  rates,  with  no  one  to  help  stand  any  resx>onsibility  in  case 
of  loss,  and  eggs  require  as  careful  handling  as  does  the  peach. 

But  if  you  are  shipping  a  car  of  peaches  worth  $300  to  $400  and  backed  by  Armour 
<&  Co.,  as  far  as  proper  refrigeration  goes,  they  will  charge  you  first-class  rate  or 
one  and  a  half  first-class  rate  east  of  Buffalo  unless  crated.  If  the  railroad  company 
would  give  us  even  second-class  rate  we  could  afford  to  pay  Armour  &  Co.'s 
charges.  I  have  not  a  dollar  to  give  Armour  &  Co.,  but  I  am  working  for  Gleason 
and  family,  and  until  the  railroad  company  can  give  us  some  system  of  refrigerating 
that  we  can  rely  on,  I  shall  shake  hands  with  the  representatives  of  Armour  &  Co. 
every  time  they  come  here  in  the  peach  season. — H.  L.  Gleason. 

Mr.  Ryan.  You  ship  peaches  in  carload  lots  from  the  Michigan 
market? 

Mr.  Urion.  Armour  &  Co.  ? 

Mr.  Ryan.  Yes,  sir. 

Mr,  Urion.  I  want  to  make  the  statement  again  that  Armour  & 
Co. 

Mr.  Ryan.  I  mean  your  cars  carry  them? 

Mr.  Urion.  Oh,  yes,  sir;  yes,  sir. 

Mr.  Ryan.  Do  you  have  a  fixed  charge  for  icing  those  cars  ? 

Mr.  Ukiox.   Yes,  sir;  a  printed  scheaule. 

Mr.  Ryan.  Is  that  based  on  the  number  of  tons  of  ice  used? 

Mr.  Urion.  No,  sir. 

Mr.  Ryan.  Do  you  have  any  calculation  of  it? 

Mr.  Urion.  It  is  based  on  the  combination  of  conditions  which  Mr. 
Robbins  testified  to  very  fully  the  other  day.     I  am  not  a  practical 
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man,  and  would  not  undertake  to  answer  as  to  that,  but  heauKwers 
that  question  very  fully. 

Mr.  Ryan.  I  did  not  hear  him.  I  was  wondering  what  price  per 
ton  was  charged. 

Mr.  Urion.  It  runs  anywhere  from  $2.50  to  $8  a  ton. 

Mr.  Ryan.  In  a  place  like  Buffalo  or  Cleveland,  about  what  would 
you  calculate? 

Mr.  Urion.  I  could  not  answer  that.  Mr.  Robbins  has  answered  all 
those  questions  in  detail.  He  is  a  practical  man  and  knows  the  features> 
of  it. 

Mr.  TowNSEND.  Who  wrote  that  article  which  you  have  just  i-ead? 

Mr.  Urion.  A  man  named  H.  L.  Gleason,  a  grower  and  shipper  in 
that  district.     I  know  the  charges  that  have  been  made  here,  that  these 

growers  and  shippers  wei*e  brought  down  at  our  instigation  to  the 
earing  in  Chicago.  We  did  go  for  them,  and  asked  them  to  come 
down,  and  it  was  perfectly  proper  that  we  should.  We  were  bit>ught 
in  there  without  any  idea  of  the  charges  against  us.  It  was  a  general 
investigation.  There  was  no  formal  complaint  against  us,  and  we  did 
not  know  what  we  would  have  to  meet,  and  we  sent  our  men  out 
among  the  growers  and  shippers  to  get  as  many  of  them  as  were 
satisfied,  and  to  ask  them  to  come  down  and  testify,  and  they  did  it. 

I  have  here  another  article,  which  I  would  like  to  have  inserted  into 
the  record,  although  I  will  not  take  the  time  to  read  it,  which  appeared 
in  the  Oceana  Republican,  of  Oceana,  Mich.,  on  Saturday,  June  18, 
1904.     This  was  written  by  a  man  named  T.  S.  Gurney. 

The  article  referred  to  is  here  printed  in  the  record  as  follows: 

THE  ARMOUR  CAR  LINE  SUIT. 

The  Fruitman's  Guide,  of  June  11,  says  "The  CJomplaint**  was  that  of  the  Michi- 
gan fruit  growers  and  siiippers  against  the  Pere  Marquette  and  Michigan  Central 
railroads.     They  made  a  little  error  in  the  title.    They  should  have  said  "the  com- 

?laint  was  that  of  the  commission  merchants  against  the  fruit  growers  and  the 
'.  M.  and  M.  C.  railroads.  The  michigan  fruit  growers  are  satisfied  with  the 
Armour  car  line  8er\  ice  and  charges.  The  commission  merchants  are  not  satisfied 
because  the  service  that  the  Armour  car  lines  give  enables  the  fruit  grower  to  pat 
his  fruit  in  good  condition  on  almost  anv  market  at  profitable  prices,  and  the  com- 
mission men  don't  get  a  chance  to  handle  the  ^wer's  fruit  on  a  glutted  market  at 
ruinous  prices.  From  about  1897  to  1901,  inclusive,  we  had  no  cooa  refrigerator  serv- 
ice, and  the  most  of  the  growers  had  to  sell  their  fruit  through  commission  men  on 
a  glutted  market  at  ruinous  price??,  and  many  growers  w^ith  fine  crops  wound  up  the 
season  in  debt  for  their  baskets,  while  many  good  markets  were  bare  of  fruit.  The 
fruit  grower  wants  protection.  The  commission  man  can  take  care  of  himself.  He 
has  nothing  to  invest.  Since  the  Armour  car  lines  came,  in  1902,  the  growers  have 
received  good  prices  and  have  made  money. 

The  fruit  grower,  to  be  successful  must  have — 

First.  Perfect  refrigerator  cars  when  needed. 

Second.  The  cars  must  be  properly  iced  and  cooled  before  the  fruit  is  put  in. 

Third.  The  cars  must  be  properly  iced  in  transit  when  needed. 

Fourth.  A  man  along  the  route  to  see  that  the  cars  are  kept  moving. 

A  man  at  the  dej^tination  of  the  car  to  report  condition  when  openSi. 

The  fruit  grower  can  not  ship  to  all  points  successfully  and  have  poorer  or  less 
service  than  is  heretofore  mentioned.  The  service  must  be  perfect  The  Armour 
car  lines  give  us  the  above  service.  Perhaps  the  service  that  we  require  is  worth  all 
they  charge,  and  that  their  charges  are  as  cheap  as  such  services  can  be  rendered. 
Until  some  other  company  or  car  line  can  furnish  the  grower  with  the  same  services 
as  the  Armour  car  lines  give  us  for  less  money,  we  are  satisfied  and  want  no  change-, 
and  in  our  opinion  if  the  Armour  car  lines  should  be  ordered  off  the  road  now,  one- 
half  of  the  fruit  in  weeteni  Michigan  would  rot  on  the  ground  and  the  other  half 
sold  at  ruinous  prices  on  a  glutted  market. — T.  S.  Gumey. 


PRIVATE    CAR    LIMES.  199 

Mr.  Stevens.  You  do  know  that  there  were  threats  made  against 
some  of  the  growers  b}'^  some  of  your  agents? 

Mr.  Urion.  There  were  no  threats.  That  matter  was  very  highly 
magnified.  One  of  the  suboi*dinates  of  the  company  met  an  old  friend 
of  his  who  had  come  down  there,  and  jokingly  they  passed  some  words, 
and  that  was  taken  and  magnified  into  a  mountain. 

Mr.  Stevens.  Then  you  deny  that  occurrence,  that  that  did  actually 
occur,  that  your  agent  did  make  an  implied  or  direct  threat? 

Mr.  Urion.  I  do,  sir.  I  deny  that  ne  made  any  threat  at  all.  I 
took  him  over  to  the  office  and  examined  him  about  it,  and  I  believed 
his  story,  that  he  did  not  make  any  8uch  threat,  and  I  said  to  the  Com- 
mission at  that  time  that  we  would  not  tolerate  anything  of  the  kind. 
It  was  done  by  a  subordinate  who  had  no  authority  in  the  premises  at 
all,  if  he  had  said  it.  If  you  onlj^  knew  some  of  the  things  that  are 
being  resorted  to  in  this  nght  which  is  being  made  by  the  middlemen 
you  would  not  be  surprised  at  some  of  the  misstatements. 

I  now  pass  to  the  consideration  of  an  entirely  different  phase  of  the 
subject.  Mr.  Bobbins  said  to  you,  and  the  statements  of  others  to 
which  you  have  listened  confirm  his  statement,  that  the  business  of  the 
private  car  companies  is  twofold.  First,  the  furnishing  to  railroads 
special  cars  of  the  refrigerator  type,  used  by  the  railroads  more  espe- 
cially for  the  fruit  and  berry  traffic.  Second,  the  rendering  to  the 
shipper  in  those  cars  a  special  independent  service,  that  of  refrigerating 
the  contents,  when  the  same  is  required  by  the  shipper. 

In  this  connection,  it  is  not  necessary  that  all  fruits  should  be  refrig- 
erated. Large  quantities  of  grapes  are  shipped  from  the  western 
New  York  grape  district  not  refrigerated  At  all.  They  are  simply  put 
into  the  cars  and  shipped  under  ventilation. 

Mr..  Mann.  Are  they  generally  shipped  in  your  cars? 
Mr.  Urion.  Whenever  they  can  get  them.     And  of  late  years  we 
have  made  exclusive  contracts  with  the  railroads  operating  in  that  sec- 
tion for  the  use  of  our  cars.     They  take  our  cars  and  furnish  them  to 
the  shipper,  who  uses  them  without  any  charge  whatever  from  the 
railroaa  company,  and  as  there  is  no  refrigeration  there  is  no  charge 
made  by  the  Armour  car  line.    The  shippers  in  those  cars  get  the  use 
of  them  just  the  same  as  though  the  cars  were  owned  outright. 
.  Mr.  Stevens.  On  the  regular  schedule  of  rates? 
Mr.  Urion.  Yes,  sir. 

The  bill  before  this  committee  is  to  declare  the  private-car  companies 
to  be  common  carriers.  According  to  the  generally  accepted  aefini- 
tion  a  common  carrier  is  one  who  undertakes  for  hire  or  reward 
to  transport  from  place  to  place  the  goods  of  those  who  choose  to 
employ  him.  1  believe  that  is  the  defanition  generally  accepted  and 
recognized  in  the  courts.  Under  this  definition  three  things  are  neces- 
sary to  charge  one  with  the  liability  of  a  common  carrier.  First,  he 
must  be  a  transporter;  second,  he  must  make  a  contract,  either  ex- 
press or  implied,  of  transportation;  third,  he  must  receive  a  compen- 
sation for  transportation. 

Transportation  is  an  inseparable  incident  of  the  undertaking  of  a 
common  carrier.  Now,  the  car  companies  receive  no  compensation, 
make  no  contracts  of  carriage  or  of  transportation,  nor  do  tney  trans- 
port anything.  All  they  ao  is,  first,  to  furnish  to  railroads  special 
cars  of  the  refrigerator  type,  to  be  operated  by  the  railroads  more 
especially  for  the  transportation  of  the  fruit  and  l>erry  crop;  second. 


200  PRIVATE   CAR   LINES. 

to  render  to  the  shipper  in  those  cars  a  special  independent  service — 
that  of  refrigerating  the  contents  when  the  same  is  required  by  the 
shipper. 

How,  then,  can  Congress  legislate  into  the  realm  of  common  carriers 
one  who,  in  point  of  fact,  is  not  a  common  carrier?  The  Fedei'al  Con- 
stitution gives  to  Congress  power  to  regulate  commerce  between 
States.  It  denies  Congress  the  right  to  pass  laws  impairing  the  obli- 
gation of  contracts. 

I  state  this  merely  because  it  will  develop  later  on  that  these  exclu- 
sive contracts  run,  some  of  them,  for  many  years  to  come.  The^'^  are 
long-time  contracts. 

I^t  me  first  proceed  to  discuss  the  two-fold  undertaking  of  the  bus! 
ness  of  the  private  car  companies,  in  the  order  just  presented.  Rail- 
roads may  secure  their  equipment  either  by  purchase  or  hire,  so  long 
as  they  furnish  to  the  shippers  on  their  respective  lines  the  equipment 
necessary  to  meet  the  demand,  and  such  equipment  is  of  the  character 
required  for  the  business  which  they  hold  themselves  out  to  carry. 

The  Supreme  Court  of  the  Unitea  States,  in  the  Express  cases,  117 
U.  S.,  1,  24,  25,  held — Mr.  Chief  Justice  Waite  delivering  the  opin- 
ion— among  other  things,  as  follows: 

The  railway  company  performs  its  whole  duty  to  the  public  at  lai^  and  to  each 
individual  when  it  affords  the  public  all  reasonable  express  accommodations.  If 
this  is  done  the  railroad  owes  no  duty  to  the  public  as  to  the  particular  afi^ncies  it 
shall  select  for  that  purpose.  The  public  require  the  carria^,  but  the  company  may 
choose  its  own  appropriate  means  of  carriage,  always  providing  they  are  such  as  to 
insure  reasonable  promptness  and  security. 

No  legislation,  nothing  short  of  absolute  Government  control,  can 
change  this,  for  if  it  were  within  the  power  of  Congress  to  say  that  the 
railroads  of  this  country  shall  own  each  and  every  car  of  their  equip- 
ment, then  Congress  could  also  legislate  as  to  where  they  should  buy 
their  cars  and  how  much  they  should  pay  for  them.  The  private-car 
companies  are  owners  of  special  cars  needed  by  railroads  at  certain 
seasons  of  the  year,  and  only  at  certain  seasons,  and  rent  these  cars  to 
the  railroads  under  rental  conti-acts,  for  which  they  receive  certain 
mileage,  usually  three-quarters  of  a  cent  to  the  mile.  The  railroads 
are  thereby  enabled  to  secure  the  necessary  special  equipment  suitable 
for  the  transportation  of  fruit  and  berries  for  a  short  time — that  is  to 
say,  during  the  fruit  or  berry  season — in  the  locality  through  which  the 
railroad  operates. 

These  cars  thereby  become  a  part  of  the  equipment  of  the  railroads 
and  are  furnished  to  the  shipper  without  any  charge  whatever  for  the 
use  thereof.  They  are  furnished  just  the  same,  under  the  same  condi- 
tions, as  are  the  cars  which  the  railroads  own  outright.  The  contents 
of  the  cars,  when  loaded,  are  carried  under  the  same  tariff  charges  for 
transportation.  The  cars  are,  for  the  time  being,  out  of  the  dominion 
and  control  of  the  car  companies  and  under  the  dominion  and  control 
of  the  railroad  that  operates  them. 

The  contracts  of  rental  require  the  car  companies  to  furnish  to  the 
railroads  cars  of  the  special  character  necessary  for  the  carrying  of 
fruits  and  berries,  and  in  sufficient  numbers  to  move  the  crop,  ^  it 
great  or  small,  binding  the  car  companies  to  respond  in  damages  for 
failure  in  this  respect.  This  insures  to  the  shipper  at  the  proper  time 
a  sufficient  number  of  suitable  cars  in  which  to  move  his  crop.  Bear 
in  mind  that  the  car  companies  neither  transport  the  fruit  or  berries. 
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nor  make  a  contract  to  transport  the  fruits  and  berries,  nor  receive  a 
cornpensation  for  transporting  the  same.     All  they  do  with  respect  to 
the  cars  is  to  rent  them  to  the  railroads,  being,  in  short,  a  car  livery. 
Mr.  TowNSEND.  Who  pays  the  taxes  on  those  cars? 
Mr.  Urion.  The  Armour  Car  Line. 

The  great  benefit  to  the  public,  and  even  to  the  railroads  themselves, 
can  be  shown  by  taking  as  an  example  Georgia,  though  the  application 
fits  to  a  greater  or  less  degi'ee  every  fruit  and  berry  section  in  the 
United  States.  In  that  Stiate  the  peach  crop  is  moved  in  from  four  to 
six  weeks;  and  the  bulk  of  it  is  moved  in  about  three  weeks,  although 
it  strings  along  over  six  weeks.  That  peach  crop  required  last  year 
4,000  individual  cars,  specially  constructed  for  carrying  fruits  and 
berries.  These  cars,  it  may  be  well  to  say,  can  not  be  used  in  general 
freight,  and  they  are  not  used,  except  in  rare  instances. 

The  i*ailroads  sometimes  appropriate  them  and  load  them  with  light 
stuff.  The  cost  of  these  cars  at  a  fair  valuation  is  about  $1,100.  But 
for  the  private  car  companies  who  are  able  to  furnish  the  equipment 
requirea,  at  the  time  required,  and  of  the  special  kind  necessary,  the 
three  railroads  that  operate  in  Georgia  in  the  peach  district  would  be 
compelled  to  invest  nearly  $4,500,000  in  the  cars  necessary  to  move 
that  crop,  for  which  there  would  be  no  use  to  which  the  railroads  could 
put  them  on  their  own  lines  of  railroad  for  the  other  forty-six  weeks 
of  the  year.  They  would  have  to  remain  idle,  if  the  suggestion  which 
has  been  made  to  this  committee  is  carried  out  that  all  the  railroads 
be  forced  to  own  all  their  own  cars  of  every  kind,  nature,  and 
description. 

If  the  railroads  were  able  in  the  first  place  to  invest  such  an  enor- 
mous sum  in  cars  for  which  they  would  have  such  a  limited  use  for 
only  a  few  weeks  in  the  year,  somebody  would  have  to  pay  the  inter- 
est on  the  investment,  and  who  would  it  be  but  the  shippers — the  pub- 
lic? If  the  private  car  companies  are  to  be  legislated  out  of  existence, 
and  the  large  amount  of  actual  money  that  is  invested  is  dissipated, 
how  are  the  public  to  be  benefited  thereby?  You  have  been  told: 
''Make  the  railroads  own  their  own  cars,"  but  that  is  impossible,  for 
it  is  well  known  to  this  committee  that  the  fruit  and  berry  sections  are 
widely  scattered  all  over  the  United  States,  and  the  seasons  when  they 
are  at  a  marketable  maturitv  last  but  a  few  weeks. 

It  is  also  well  known  to  this  committee  that  many  times  there  are 
years  of  complete  failure,  and  in  other  years  a  small  crop,  and  in  still 
other  years  extraordinarily  large  crops.  How  can  one  railroad  meet 
these  extraordinary  conditions.  One  year  they  may  require  a  thou- 
sand cars.  The  next  year  when  the  crop  began  to  move  it  might  he 
found  that  1,500  cars  were  necessary.  As  an  example  of  that,  I  will 
ask  you  to  recall  the  testimony  about  the  crop  of  lastj'^ear.  Last  year 
in  Georgia,  up  to  the  time  the  crop  began  to  move,  it  was  thought 
that  there  would  not  be  over  4,000  cars  of  peaches  move  out  of  the 
State;  but  after  they  began  to  move  it  was  found  that  the  estimate  was 
a  thousand  cars  short,  and  a  little  over  6,000  cars  of  peaches  went  out 
of  there,  instead  of  4,000,  as  was  anticipated. 

Five  years  ago,  up  to  within  a  short  time  of  the  maturity  of  the 
peach  crop  in  (jeorgia,  the  ordinary  crop  was  expected,  but,  as  is  well 
known,  there  was  a  late  frost  that  killed  the  fruit,  and  practically  no 
peaches  were  moved  out  of  that  district  because  of  the  crop  being 
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wiped  out  by  this  act  of  God.     The  reverse  occurred  last  year,  a*;  1 
stated  to  you. 

I  ask  again,  could  any  railroad  own  cars  of  the  character  and  .suffi- 
cient in  number  for  the  carrying  of  peaches — provide  against  such  a 
contingency,  to  say  nothing  of  the  enormous  outlay  of  money 
required? 

It  is  well  known  that  there  are  more  uncertain  crops  in  this  country 
than  fruits  and  berries,  and  it  is  only  because  of  the  private  car  com- 
panies that  the  railroads  all  over  the  United  States  are  able,  bj^  reason 
of  arrangements  or  contracts,  to  provide  against  all  these  contingen- 
cies. The  private  car  companies  rent  to  the  railroads,  first  in  one  sec- 
tion as  the  crop  matures,  and  then  in  another  as  the  crop  there  matures, 
and  so  on  around  the  circle.  It  is  due  to  the  private  car  companies 
that  the  fruit  and  berry  industry  of  this  country  has  been  developed 
to  its  present  enormous  proportions. 

That  was  touched  on  very  f uUy^  showing  the  growth  of  the  ship- 
ments from  California  and  Georgia.  I  will  not  go  into  that,  because 
it  is  a  matter  of  record  and  can  be  inspected.  If  any  such  legislation 
as  this  committee  has  been  requested  to  enact,  or  any  similar  legisla- 
tion, could  under  the  powers  of  Congress  be  enacted,  which  woidd  be 
constitutional,  it  would  lead  to  but  one  result,  the  forcing  of  two  or 
three  or  more  of  the  financially  powerful  i-ailroads  to  do,  through  a 
bureau  of  the  combined  milroads,  what  the  private  car  companies  are 
to-day  doing,  furnishing  these  special  cars  to  other  railroaas  for  the 
short  season  required.  There  could  be  no  other  result,  for  it  is  im- 
possible that  all  the  many  railroads  operating  in  this  country  own  all 
the  special  cars  that  may  be  required  for  the  limited  time  that  they 
could  be  used  for  fruit  and  berry  carrying.  Would  the  grower  and 
the  shipper  or  the  public  be  benefited  at  all  by  this  change;  and  will 
Congress  legislate  to  crush  out  one  industry  to  further  the  interests  of 
another? 

Is  it  commerce  between  the  States  for  one  to  own  cars  and  rent  them 
to  the  railroads  who  operate  them  as  their  own,  the  owner  thereof 
having  nothing  whatever  to  do  with  the  operation  of  the  same,  making 
no  contract  or  transpoiiation — transporting  nothing  if  If  this  is  com- 
merce between  States,  Congress  can  enact  a  law  declaring  such  owners 
to  be  common  carriers  and  also  placing  them  under  the  jurisdiction  of 
the  interstate-commerce  act.  Why  may  not  the  builders  of  cars  for 
railroads  be  also  declared  to  be  common  carriers  and  placed  under  the 
interstate-commerce  act?  The  answer  seems  to  be  plain — because 
neither  enter  into  contracts  for  transportation,  neither  transport  an}'- 
thing;  the  most  that  can  be  said  is  tnat  they  furnish  a  facility  in  aid 
of  transportation;  but,  as  I  shall  show  you  later,  by  authorities  of  our 
Federal  Supreme  Court,  this  is  not  transportation. 

Take  the  liveryman  who  may  be  located  near  a  State  line — in  Elast 
St.  Louis,  for  example — who  hires  his  horses  and  wagons  to  one  who 
takes  them  across  the  line  into  another  State — Missouri— and  pursues 
his  vocation,  which  may  in  itself  be  interstate  commerce.  Does  this 
subject  the  liveryman  to  interstate-commerce  control,  and  can  he  be 
declared  to  be  a  common  carrier  unless  he  himself  undertakes  the  trans- 
portation of  something  for  a  compensation  ?  The  answer,  it  seems,  is 
plain.  He  can  not  be  so  declared.  Is  the  owner  of  the  private  cars, 
m  furnishing  them  to  the  railroads,  more  than  a  car  liveryman  ?  Where 
is  the  difference? 
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Mr.  EscH.  Right  there,  I  think  you  used  the  word  "facility,"  did 
you  not?     You  spoke  of  facility  as  not  being  transportation? 

Mr.  Urion.  I  spoke  of  it  as  an  aid,  an  incident,  to  transportation.  • 
A  thing  may  be  an  aid  or  incident  to  transportation  and  yet  not  be 
tmnsportation  itself. 

Mr.  EsoH.  You  are  aware  of  the  language  of  the  original  interstate- 
commerce  act,  in  which  it  is  declared  that  the  term  '*  transportation" 
Hhall  include  all  instrumentalities  of  shipment  or  carriage? 

Mr.  Urion.  Yes,  sir. 

Mr.  E^H.  Would  you  differentiate  your  case  under  the  language 
used  in  that  act? 

Mr.  Urion.  Yes,  sir.  If  the  car  is  an  instrumentality  it  is  simply 
furnished  to  the  railroads  who  operate  it,  and  they  operate  it  as  an 
instrumentality  of  commerce.  It  is  not  an  instrumentality  of  com- 
merce until  it  is  put  into  operation  by  the  railroads. 

Mr.  Stevens.  Now,  the  testimony  shows  and  your  contracts  show 
that  the  first  thing  you  do  is  to  ice  the  car  initially  ? 

Mr.  Urion.  Yes,  sir. 

Mr.  Stevens.  The  second  thing  you  do  is  to  load  the  peaches? 

Mr.  Urion.  Yes,  sir. 

Mr.  Stevens.  And  the  third  thing  you  do,  then,  under  that  contract 
is  to  reice  them  in  another  State? 

Mr.  Urion.  Yes,  sir. 

Mr.  Stevens.  And  so  on,  from  one  icing  station  to  another,  all  the 
way  through? 

Mr.  Urion.  Yes,  sir. 

Mr.  Stevens.  Now,  is  not  that  an  instrumentality? 

Mr.  Urion.  Our  supreme  court  in  the  Knight  case,  192d  New  York. 

Fage  21,  says  that  it  is  not.     That  was  the  cab  case  in  New  York,  and 
will  quote  from  it  in  answer  to  that,  although  it  is  a  little  further 
along — Mr.  Justice  Brewer's  opinion: 

On  the  other  hand,  the  cab  service  is  exclusively  rendered  within  the  limits  of  the 
city.  It  is  contracted  and  paid  for  independent  of  any  contract  or  payment  for 
interstate  transportation.  If  the  cab  which  carries  passengers  from  the  hotel  to  the 
ferry  landing  is  engaged  in  interstate  transportation,  why  is  not  the  porter  who  car- 
ries the  traveler's  trunk  from  his  room  to  his  carriage  also  so  engaged?  If  the  cab 
service  is  interstate  transportation,  are  the  drivers  of  the  cabs  and  the  dealers  who 
supplv  hay  and  grain  for  the  horses  also  engaged  in  interstate  commerce,  and  where 
will  the  limit  be  placed? 

It  is  the  character  of  the  service,  not  the  character  of  the  carrier,  that  determines 
whether  it  is  interstate  commerce  or  not. 

Would  not  the  result  have  been  the  same  if  the  service  had  been 
performed  at  an  intermediate  point—at  Buffalo,  Pittsburg,  or  Chicago — 
for  the  transportation  from  one  i-ailroad  station  to  another  of  pas- 
sengers en  route,  say,  from  New  York  to  the  Pacific  coast,  especially 
if  tne  cab  or  omnibus  service  in  question  were  being  conducted  by  a 
third  party?  In  that  event  the  fact  that  the  person  rendering  this 
special  service  did  so  pursuant  to  a  contract  or  other  arrangement  with 
the  railroad  company  would  be  wholly  immaterial. 

That  is  also  borne  out  by  the  case  of  Munn  v.  U.  S.,  94  U.  S.,  113, 
and  the  case  of  Kentucky,  etc.,  Bridge  Co.  v.  R.  Co.,  37  Fed.  Kep., 
567.  Further  along  I  will  touch  on  that  fully.  I  have  devoted  one 
branch  of  this  argument  to  the  question  of  whether  or  not  the  rail- 
roads can  be  compelled  to  furnish  this  refrigeration.  I  want  first  to 
deal  with  the  cars,  and  when  1  have  dealt  with  the  cars,  then  I  will 
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deal  with  the  refrigeration  feature,  and  I  will  try  to  show  you  that  the 
refrigeration  m  a  Joc*al,  independent  service,  in  aid  of,  hut  not  a  part 
of,  the  transportation,  and  after  leaving  that  subject  I  will  then  take 
up  the  third  question,  as  to  whether  or  not  the  railroads  can  be  com- 
pelled to  furnish  this  refrigeration.  And  I  would  then  like  to  be  per- 
mitted now  to  deal  with  the  cars,  and  take  up  the  other  points  in  the 
order  which  I  have  stated. 

Mr.  Stevens.  Very  well;  continue. 

Mr.  Ukion.  Many  thousand  freight  cars  operated  by  the  railroads 
of  this  country  are  built  with  money  advanced  by  trust  companies 
and  financial  institutions  on  what  arc  called  car  trusts.  These  cars 
are  owned  bv  the  financial  institutions  or  trust  companies,  who  furnish 
them  to  railroads  to  be  operated;  imyments  for  their  use  arc  made 
monthly,  quarterly,  or  at  hxed  times,  the  title  at  no  time  passing  to 
the  railroad  company  until  full  payment  is  made.  These  cars,  to  show 
their  ownership  not  to  be  in  the  railroads  operating  them,  are  i>Iainly 
marked  on  each  car,  eenei'ally  by  an  iron  plate,  in  these  or  similar 
words.  '^ Guarantee  Trust  Company,  Owners."  There  are  many, 
many  thousands  of  those  cars  operated  on  the  railroads  of  this  country 
to-dav. 

Where  is  the  difference  between  trust  companies  and  financial  insti- 
tutions owning  these  cars,  and  the  private  car  company?  If  one  is  a 
common  carrier  engaged  in  interstate  commerce,  Ijecause  he  furnishes 
cars  to  railroads  to  operate,  then  so  is  the  other.  There  is  no  differ- 
ence. If  you  legislate  the  private-car  companies  to  be  common  car- 
riers how  can  you  exempt  the  trust  companies? 

But  neither  the  trust  companies  nor  the  financial  institutions  who 
own  and  furnish  cai*s  to  the  railroads,  nor  the  private-car  companies 
who  own  and  rent  cars  to  the  railroads,  nor  the  car-building  companies 
who  build  cars  and  sell  them  to  the  railroads,  are  engaged  ifi  interstate 
commerce.  As  I  said  to  you  a  few  minutes  ago  they  only  furnish 
means — facilities  if  you  please — in  aid  of  transportation,  and  our  Fed- 
eral Supreme  Court  has  drawn  a  wide  distinction  between  interstate 
commerce  and  facilities  or  means  in  aid  of  transportation.  I  cite  you 
the  Hopkins  case,  171  U.  S.,  578.  That  was  the  Kansas  City  Stock 
Yards  case,  and  later  I  shall  go  into  that  quite  fully,  and  quote  from 
the  opinion  of  the  court.  I  cite  you  also  to  the  case  of  Hooper  v. 
California,  155  U.  S.,  (US,  and  the  case  of  People  ^^  Knight,  192  U.  S., 
p.  21,  of  which  I  have  just  read  a  portion  to  you. 

It  seems  unnecessary  for  me  to  dwell  any  further  on  the  car  question. 

Mr.  Mann.  What  arc  the  terms  under  which  these  guarantee  com 
panics  lease  the  cars  to  the  railroads? 

Mr.  Urion.  Perhaps  you  have  examined  those  leases  and  know  them. 
They  provide  that  the  title  shall  at  no  time  pass  from  the  trust  company 
until  the  car  is  fully  paid  for,  and  they  are  in  the  nature  of  a  chattel 
mortgage,  and  must  be  filed  as  a  chattel  mortgage  is.  We  have  sold 
some  of  our  old  cars,  which  were  worn  out  ana  were  no  longer  fit  for 
the  fruit  and  berry  trafiic,  to  some  roads. 

Mr.  Mann.  Can  you  not  see  a  distinction  between  a  car  owned, 
practically,  by  a  railroad  company — held  under  a  lease,  practically 
owned,  subject  to  a  chattel  mortgage,  merely — and  a  car  owned  by  a 
company  which  is  actually  in  business,  furnished,  as  it  may  be 
demanded  from  time  to  time? 
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Mr.  Urion.  There  is  a  distinction,  a  legal  distinction,  but  I  think 
tli^e  is  no  difference  in  connection  with  their  use  by  the  railroads 
operating  them. 

Passing  now  to  the  second  subdivision,  refrigeration,  which  is  one 
of  the  branches  of  the  private  car  company^s  business.  Mr.  Robbins 
has  told  you.  and  it  has  been  stated  to  you  by  others  who  appeared 
l>ef ore  you,  tnat  only  a  portion  of  the  fruits  loaded  in  these  cars  require 
refrigeration.  It  is  true  that  a  large  proportion  of  thorn  do,  and  when 
it  is  required  by  the  shipper,  the  private  car  companies  perform  this 
service.  It  has  been  stated  to  one  of  the  committee,  1  do  not  know 
whether  it  was  before  this  committee  or  before  the  Senate  committee, 
tliat  there  was  no  means  by  which  the  shipper  could  find  out  whether 
or  not  he  had  to  pay  anything  for  refrigeration,  or  if  he  did  have  to 
pay,  what  it  would  be.  Mr.  Kobbinshas  produced  and  filed  with  this 
committee  one  of  the  printed  tariffs  for  refrigeration  which  the  car 
company  issue  each  year,  which  shows  the  tariff  charges  for  refrigera- 
ting these  commodities  from  the  shipping  points. 

They  are  distributed  freely  among  the  shippers  of  the  different 
localities.  They  are  given  to  the  railroad  agents  at  the  shipping  points. 
The  car  lines  keep  in  each  one  of  these  growing  and  shipping  localities 
a  general  agent,  and  other  agents  also,  to  look  after  the  interests  of  the 
business.  Those  agents  are  supplied  with  the  tariffs,  and  they^  pass 
freely  among  all  of  the  shippers  of  that  district,  who  have  these  tariffs. 
They  are  either  in  their  own  possession  or  easy  of  access,  and  the}' 
know  where  they  can  be  found,  and  they  know  that  the  refrigeration 
of  these  cars  is  not  undertaken,  as  a  general  rule,  unless  with  the 
knowledge  and  consent  of  the  shipper,  with  full  knowledge  of  the 
refrigeration  charge. 

There  have  been  several  suits  brought  in  Chicago  and  in  the  West 
by  some  of  the  people  who  have  appeared  before  you,  commission 
men,  seeking  to  recover  from  the  railroads  these  refrigeration  charges 
that  the  railroads  put  on  the  bottom  of  their  waybill  and  collect  and 
pass  over  to  the  car  companies,  claiming  that  no  contracts  were  ever 
made  between  the  shipper  and  the  car  company  for  this  refrigeration, 
and  that  they  should  recover  back  what  the}*^  had  paid.  One  of  those 
suits  has  been  tried,  and  it  was  found  that  there  was  an  implied  con- 
tract. There  have  been  four  suits  tried  in  the  city  of  Chicago  alone, 
where  the  commission  men,  acting  on  their  own  initiative,  have  refused 
to  pay  the  refrigeration  charge  to  the  railroad. 

They  have  been  sued,  and  m  each  case  a  recovery  has  been  had,  on 
the  ground  that  the  shipper,  when  he  loaded  his  car,  expected  the  serv- 
ice of  refrigeration,  knowing  through  the  tariffs,  which  were  either  in 
his  hands  or  easy  of  access,  and  at  the  railroad  stations  or  shipping 
points,  what  those  tariffs  were,  and  on  the  ground  that  the  shipper 
entered  into  an  implied  contract  to  pay  that  rate  when  he  receivea  the 
service.  I  mention  this  in  passing,  to  answer  one  of  the  questions  that 
has  been  put  to  me  in  respect  to  whether  or  not  there  was  a  contract 
between  the  shipper  and  tne  car  company  covering  refrigeration. 

Mr.  Stevems.  Then  your  point  is  that  when  the  shipper  receives 
the  service  of  refrigeration  it  is  an  implied  contract  with  your  com- 
pany ? 

Mr.  Urion.  Yes,  sir;  because  the  fact  is,  Mr.  Chairman  and  gen- 
tlemen of  the  committee,  that  every  one  of  these  men  who  are  engaged 
in  growing  and  shipping  knows  absolutely  that  the  service  of  refrig- 
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eration  is  an  independent  one  and  one  requiring  an  additional  payment, 
and  every  one  of  them  knows — I  venture  to  say  that  none  of  them  fail 
to  know — what  that  charge  is  before  the  service  is  accepted. 

Mr.  TowNSEND.  Do  you  mean  to  saj  that  you  recovered — do  you 
mean  to  say  that  you  could  recover  this,  for  instance,  if  they  did  not 
pay  it? 

Mr.  Urion.  The  charge  for  refrigeration! 

Mr.  TowNSEND.  Yes. 

Mr.  Urion.  We  did  recover. 

Mr.  TowNSEND.  From  the  shipper? 

Mr.  Urion.  Yes;  that  is,  we  did  in  two  cases  recover  from  the 
shipper,  but  in  the  other  the  commission  men  themselves  presumed  to 
refuse  to  pay  the  charge  without  the  knowledge  of  the  shipper  and 
owner  of  the  freight. 

Mr.  TowNSEND'.  Was  not  your  carrier  a  party  to  the  suit  instead  of 
you? 

Mr.  Urion.  In  one  of  the  cases  he  was. 

Mr.  TowNSEND.  WTiat  standing  would  you  have  in  a  court,  if  you 
had  made  a  contract  with  the  railroad  company,  and  they,  without  any 
arrangement  between  the  shipper  and  yourself,  should  put  onto  their 
bill  a  charge  for  icing?    How  do  j^ou  have  any  standing  in  that  case^ 

Mr.  Urion.  The  sending  that  we  have  is  by  intervening,  to  show 
that  the  service  was  rendered  by  the  car  line  company,  with  the  knowl- 
edge and  consent  of  the  shipper,  and  that  there  was  an  implied  con- 
tract that  he  would  pay  for  that  refrigeration  service.  The  railroads 
simply  collect  this  refrigeration  charge  as  a  matter  of  accommodation, 
and  it  is  put  on  the  way  oill  as  an  additional  charge. 

Mr.  Mann.  Then  your  theory  is  that  the  railroad  compiny  acts  as 
the  agent  of  the  shipper  so  far  as  your  icing  is  concerned? 

Mr.  Urion.  In  the  collection  of  the  charge? 

Mr.  Mann.  Well,  in  ordering  you  to  do  the  icing. 

Mr.  Urion.  The  shippers  themselves  order  the  icing. 

Mr.  TowNSEND.  Did  the  railroads  ever,  of  their  own  motion,  insti- 
tute a  suit  to  collect  this  icing? 

Mr.  Urion.  For  our  account,  yes,  sir. 

Mr.  TowNSEND.  As  a  charge  due  to  them,  the  railroads? 

Mr.  Urion.  No,  sir;  they  did  in  two  instances,  because  they  had 
paid  the  charge  over  to  us,  and  they  instituted  the  suit  on  their  own 
account. 

Mr.  TowNSEND.  In  your  contract  with  the  railroad  company  have 
you  such  a  provision  as  you  have  been  speaking  about? 

Mr.  Urion.  I  will  read  to  you,  if  j^ou  like,  a  copy  of  the  contract 
which  is  entered  into  with  the  railroads.  These  contracts  are  practi- 
callv  all  of  the  same  ki»d. 

(Reading:) 

This  agreement,  made  and  entered  into  this  16th  day  of  May,  A.  I).  1904,  by  and 
between  Armour  Car  Lines,  a  corporation  organized  and  existmg  under  the  laws  of 
the  State  of  New  Jersey,  hereinafter  known  as  the  "car  line,"  party  of  the  first 
part,  and  the  Central  of  Georgia  Railway  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Georgia,  hereinafter  known  as  the  "rail- 
road," party  of  the  second  part,  witnesseth: 

That  for  and  in  consideration  of  the  sum  of  one  ($1 )  dollar  by  each  of  the  parties 
hereto  to  the  other  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  and 
in  further  consideration  of  the  mutual  covenants  and  agreements  hereinafter  set  forth, 
to  be  kept  and  performed  bv  each  of  the  parties  hereto,  it  is  hereby  agreed  as  follows: 

1.  The  car  line  agrees  to  iumish  the  railroad  at  such  junction  points  on  the  rail- 
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road's  lines  as  the  railroad  may  direct,  properly  constructed  fruit  cars,  in  good  order 
and  condition,  lettered  "fruit  growers*  express,"  "Kansas  City  fruit  express,"  or 
"Continental  fruit  express,"  sufficient  in  number  and  furnished  in  such  order  as  to 
carry  with  dispatch  the  fruits  and  vegetables  tendered  to  the  railroad  by  shippers  at 
stations  on  the  lines  of  railway  owned,  leased,  or  operated  by  it  for  shipment  under 
refrigeration  during  the  life  of  this  contract,  and  the  car  line  also  agrees  to  keep  said 
cars  properly  iced  while  in  transit  over  the  lines  of  the  railroad  and  its  connections 
to  destination. 

Not  less  than  sixty-six  and  two-thirds  {G6i  per  cent)  per  cent  of  the  cars  supplied 
hereunder  shall  l^e  forty  feet  long,  and  thirty-three  and  one-third  (33i  per  cent)  per 
cent  not  less  than  thirty-six  (36)  feet  long. 

2.  The  railroad  agrees  ana  obligates  itself  to  use  the  car  line's  cars  exclusively 
in  the  movement  of  fruits  and  vegetables  under  refrigeration  from  points  on  the 
lines  of  railway  owned,  leased  or  operated  by  it  during  the  life  of  this  contract,  so 
long  as  the  car  line  shall  furnish  sufficient  equipment  to  protect  said  business.  But 
if  because  of  some  unforeseen  emergency  resulting  in  car  shortage,  it  becomes  neces- 
sary at  any  time  for  the  railroad  to  furnish  cars  which  are  by  it  obtainable  from 
other  sources  to  meet  the  emergency,  then  the  car  line  agrees  to  refrigerate  such 
cars  without  prejudice,  same  as  it  does  its  own  cars,  at  same  charge  per  car  which  it 
makes  in  the  case  of  its  own  cars. 

Car  line  agrees  to  pay  the  railroad  whatever  amount  said  care  obtained  to  meet 
such  emergency  may  cost  the  railroad  in  excess  of  what  would  have  been  the  cost 
to  the  railroad  if  the  car  line  had  furnished  the  necessary  cars. 

Mr.  TowNSEND.  Please  read  that  once  more. 

Mr.  Urion.  It  is  to  the  effect  that  in  case  of  a  temporary  shortage 
of  cars  the  railroads  can  get  other  cars,  and  the  car  line  is  obligated  to 
reimburse  them  for  what  they  spend  over  and  above  what  those  cars 
would  have  cost  if  we  had  furnished  them. 

Mr.  TowNSEND.  Over  and  above  what  it  would  have  cost  them  if 
you  had  furnished  the  cars? 

Mr.  Urion.  Yes. 

[Reading:] 

3.  The  car  line's  charges  to  be  made  for  superintending,  loading,  furnishing  refrigera- 
tion  and  handling  the  business  generally  under  its  suiwrvision  in  Fruit  (irowers 
Kxprf.»ss,  Kansas  City  Fruit  Express,  C'ontinental  Fruit  Kxpress,  or  other  similar  care 
used  for  the  same,  shall  not  exceed  the  basis  of  rates  per  car  shown  in  the  car  line's 
tariff  No.  365,  in  effect  June  1,  1903,  hereto  attached,  and  made  a  part  hereof. 

It  was  testified  or  stated  by  some  of  those  who  were  here  during  the 
hearings  that  the  railroads,  looking  after  the  shippers  and  growers 
interested,  are  bound  not  to  increase  the  refrigeration  charge  during 
the  term  of  the  contract. 

[Reading:] 

It  being  underetood  and  agreed  that  the  car  line's  charges  made  from  stations  on 
the  lines  of  railway  owned,  leased,  oroi)erated  by  the  railroad  shall  in  no  case  exceed 
the  charges  made  by  the  car  line  for  refrigerating  the  same  tratlic  from  stations  simi- 
larly situated  on  the  line  of  other  railroads  in  the  same  territory.  The  car  line's 
charges  referre<l  to  shall  be  billed  as  advance  charges  on  each  carload,  and  shall  be 
paid  to  the  car  line  monthly  by  the  accounting  department  of  the  railroad,  it  being 
underetood  that  in  event  property  is  refused  and  sold  en  route  or  at  destination 
through  no  fault  on  the  mrt  of  the  railroad  companies  interested  or  the  car  line  the 
car  line  will  join  the  railroad  companies  interested  in  prorating  on  a  revenue  basis 
any  deficit  that  may  exist  between  the  amount  of  transportation  charges  and  the 
proceeds  of  sale. 

4.  The- railroad  shall  pay  the  car  line  three-quartere  (J). of  one  cent  per  mile  run 
on  its  owned,  leased,  or  operated  lines  of  railway  by  each  car  of  the  car  line  used  in 
paid  refrigeration  service,  both  loaded  and  empty.  The  railroad  further  agrees  to 
deliver  promptly  any  car  left  over  at  the  close  of  the  season  to  such  connections  as 
are  indicated  by  the  car  line,  provided  the  car  line  shall  not  ask  the  railroad  to  haul 
its  care  empty  farther  than  tlie  junction  i>oints  at  which  the  care  were  received. 

5.  The  railroad  further  agrees  to  furnish  free  transiwrtation  over  its  owned,  leased, 
or  operated  lines  of  railway  for  use  of  officera  and  agents  of  the  car  line  actually 
engaged  in  supervising  shipments  on  its  said  lines  of  railway. 
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6.  The  car  line  a^^rees  to  be  responsible  to  shippers  or  consu^ees  for  proper  and 
adequate  refrigeration  of  the  cars  furnished  hereunder,  and  to  hold  tne  railroad 
harmless  from  loss  and  damage  to  contents  of  such  cars  arising  from  improper  or 
inadequate  refrigeration. 

7.  In  event  of  general  labor  troubles,  or  other  conditions  beyond  the  control  of  the 
car  line,  which  make  it  impossible  to  obtain  movement  of  care  in  sufficient  numbers, 
or  with  sufficient  dispatch  to  furnish  at  junction  points  cars  necessary  to  protect  the 
traffic  hereinbefore  oescribed,  then  and  in  that  case  the  railroad  will  take  cc^nizance 
of  the  disability  of  the  car  line  in  construing  the  terms  of  this  agreeement 

8.  The  car  line  agrees  that  the  use  of  its  cars  shall  be  open  on  equal  terms  to  all 
shippers  on  the  line  of  the  railroad,  and  that  the  distribution  and  routing  of  the  cars 
shall  be  made  by  the  railroad. 

9.  This  contract  shall  continue  in  force  for  the  period  of  three  (3)  yeare  from  date. 
In  witness  whereof,  the  parties  hereto  have  caused  this  contract  to  be  executed 

in  duplicate  by  their  proper  officers  the  day  and  year  first  above  written. 

Armour  Car  Lines, 
By  Geo.  B.  Robbins,  Vice-Prest. 

Central  of  Georgia  Railway  Company, 
By  W.  A.  WiNBURN,  F.  P.  and  T.  M. 
Chicago,  III. 

Mr.  TowNSEND.  Now,  do  I  understand  you  to  say  that  under  that 
contract  the  shipper  would  have  any  right  to  come  back  on  the  car 
company  for  damages? 

Mr.  Urion.  They  do  have  the  right,  and  thAt  right  is  exercised 
right  along.  1  do  not  know  of  any  cases  where  they  go  to  the  rail- 
road. If  tney  do,  they  are  sent  to  us.  They  could  go  to  the  railrcmd. 
I  received  notice  of  a  claim  to-day  from  tne  Chicago  office,  a  claim 
that  has  just  been  made  on  some  stuff  shipped  out  of  a  Georgia  point, 
where  the  refrigeration  is  alleged  to  have  been  poor. 

Mr.  TowNSEND.  Have  you  ever  had  any  suits  on  it,  do  you  say? 

Mr.  Urion.  Yes,  sir;  we  have. 

Mr.  TowNSEND.  What  suits  have  you  ever  had  where  the  shipper, 
under  that  contract,  under  no  special  contract  that  you  have  had  with 
the  shipper,  but  under  that  contract  that  you  had  with  the  railroad  and 
the  carrier,  and  let  those  cars  out  to  the  shipper,  where  the  shipper 
could  hold  you  for  the  damage? 

Mr.  Urion.  The  caseof  Doctor  Ross,  of  Macon,  Ga.,  whosued  several 
years  a^o  to  recover.  Of  course  we  did  not  put  in  a  defense,  because 
the  liability  was  ours. 

Mr.  TowNSEND.  I  can  see  readily  where,  under  that  contract,  you 
would  be  liable  to  the  railroad  company. 

Mr.  Urion.  He  took  that  on  the  ground  of  an  undisclosed  principal 
But  we  absolutely  never  have  contested  a  suit  brought  against  us  by 
the  shipper^  because  we  recognized  him  as  our  obligation. 

Mr.  TowNSEND.  I  can  readily  understand  why  you  might  volun- 
tarily recognize  that  as  your  obligation,  but  the  question  of  enforcing 
that  contract,  as  against  you,  where  you  have  not  been  known  as  a 
party — what  did  you  say  about  an  undisclosed  principal? 

Mr.  Urion.  1  say  the  railroad  might  be  liable  as  an  undisclosed  prin- 
cipal, if  the  shippers  do  not  know  it;  but  they  do  know  it,  and  they 
come  to  us. 

Mr.  TowNSEND.  They  are  the  disclosed  principal  and  you  are  the 
undisclosed  principal  to  the  shipper. 

Mr.  Urion.  Yes;  I  say  they  can  sue  the  railroads.  If  they  should 
sue  the  railroads,  however,  we  are  liable. 

Mr.  Mann.  Under  the  decisions  of  the  courts  in  our  State,  repeat- 
edly affirmed,  there  would  be  no  question  about  the  right  of  a  third 


PRIVATE    OAR    LINES.  209 

person  to  sue  on  a  contract  between  two  persons  where  a  promise  was 
made  by  one  person  to  another  for  the  benefit  of  the  thira  person. 

Mr.  Urion.  Certainly;  that  is  the  common  law. 

Mr.  EscH.  You  said  you  had  four  cases  in  Chicago  of  that  action. 

Mr.  Urion.  That  is  where  we  sued  to  recover  the  refrigeration 
charges. 

Mr.  EscH.  Yes.     Did  those  cases  terminate  in  the  lower  court? 

Mr.  Urion.  No,  sir;  not  all  of  them. 

Mr.  EsGH.  Have  any  of  them  been  appealed? 

Mr.  Urion.  The  appeal  in  one  of  them  has  been  noted,  but  not  per- 
fected. 

Refrigeration  is  a  local  service.  The  service  is  performed  at  stated 
points  where  the  cars  are  stopped,  detached  from  the  train,  and  the 
contents  refrigerated,  just  as  in  the  early  days  before  the  improved 
stock  cars  came  into  existence  the  cars  were  stopped,  the  cattle  unloaded 
for  rest,  feed,  and  water.  The  service  of  icing  contents  of  cars  may 
aid  transportation,  but  it  is  not  a  part  thereof.  It  may  be  incidental 
to  commerce,  but  it  is  not  commerce  itself.  It  has  nothing  to  do  with 
the  transportation  or  with  the  use  of  the  car.  It  is,  therefore,  not  the 
subject  of  legislation  here,  for  the  authorities  which  I  have  heretofore 
quoted  you  hold  that  if  the  business  is  not  interstate  commerce  Con- 
gress has  no  power  to  regulate  it. 

The  process  of  icmg,  which  constitutes  the  refrigeration,  and  for 
which  a  charge  to  the  shipper  is  made,  involves: 

(1)  The  sale  of  the  ice  itself,  which  is  either  natural  and  taken  from 
its  place  of  storage,  or  artificial  and  supplied  from  the  plant  where 
produced;  and 

(2)  The  furnishing  of  labor  necessary  to  transfer  the  ice  to  the 
receptacle  therefor  in  the  stationary  car. 

W  hen  these  things  have  been  performed  the  transaction  is  complete 
and  the  charge  hasteen  fully  earned.  Wherein  is  this  transportation, 
or  wherein  is  it  interstate  commerce?  Certainly  neither  the  ice  itself 
nor  the  structure  where  stored  or  produced  is  an  instrumentality  of 
interstate  commerce,  nor  can  the  persons  who  cut,  store,  or  produce 
such  ice,  or  who  own  structure  anci  appliances  devoted  to  the  transac- 
tion, be  said  to  be  engaged  in  interstate  commerce. 

In  this  connection  1  want  to  call  your  attention  to  a  leading  case  on 
the  .subject  of  what  is  in  aid  of  and  incidental  to  commerce,  and  yet  is 
a  purely  local  service.  In  the  case  of  People  v.  Knight,  171  N.  Y., 
354,  afiirmed  by  the  Supreme  Court  of  the  United  States  on  January 
4,  1904,  just  a  year  ago,  and  reported  in  192  U.  S.,  page  21.  In  this 
case  the  opinion  of  Mr.  Justice  Brewer  disposed  of  a  warmly  con- 
tested litigation  as  to  whether  charges  made  by  a  railroad  company 
engaged  in  interstate  commerce,  for  the  use  of  a  cab  service  instituted 
and  maintained  by  it  for  passengers  going  or  leaving  its  station  in  the 
city  of  New  York,  holding  they  were  for  a  purely  local  service. 

It  is  self-evident  that  however  broad  and  unlimited  the  language  of 
a  statute  may  be  it  must  be  construed  so  as  to  apply  only  to  the  mat- 
ters and  ti-ansactions  within  the  domain  of  the  law-making  power,  i.  e., 
an  act  of  Congress  concerning  commerce  can  be  extended  only  to  that 
which  is  strictly  interstate  commerce  in  a  legal  sense.  That  doctrine 
is  laid  down  in  the  case  of  Osborne  v.  Florida  (1G4  U.  S.,  G5(),  etc.), 
U.  S.  V.  E.  C.  Knight  Co.  (00  ad  Rep.,  306,  aflirraed  156  U.  S.,  1,  10, 
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and  16),  Nathan  v,  Louisiana (8  How.,  73),  U.  S.  v.  Boyer  (85  3d  Rep., 
425). 

How  can  it  be  contended  that  the  penson  who  owns  the  structure  and  the  ice,  and 
who  employs  the  labor  in  removing  the  ice  from  storehouses  or  from  factories  at  loc^I 
points  in  the  different  States  into  the  cars  which  are  stopped  and  taken  from  tlie 
train  for  that  purpose,  has  brought  himself  within  the  purview  of  the  Federal  power 
over  interstate  commerce? 

Refrigeration  may  or  may  not  be  essential  to  the  proper  carriage  of  fruit.  We  care 
not,  for  essentiality  is  not  the  test  as  to  whether  the  service  is  piut  of  interstate  com- 
merce.   Our  Supreme  Court  so  held  in  the  Knight  case. 

For  the  reasons  authoritatively  declared  in  Hopkins  v.  U.  S.,  171  U.  S.  578,  and 
other  authorities  which  I  have  or  will  cite,  it  must  conclusively  follow  that  the  mat- 
ter of  charges  for  icing  and  refrigeration  is  not  one  in  respect  to  which  Congress  has 
constitutional  author! tv  to  legislate.  At  best  such  services  are  purely  accessoral  in 
thdr  character.  In  a  legal  sense  they  are  separate  and  distinct  from  the  contract  of 
transportation  and  form  no  part  of  the  commerce  among  the  States  which  has  been 
submitted  to  the  jurisdiction  of  Congress. 

The  broad  contention  I  now  make  is  that  a  local  service  rendered  in  aid  of  and 
incidental  to  an  interstate  shipment,  even  if  necessary  and  essential  thereto,  is  not 
interstate  commerce.  While  this  ^neral  principle  has  been  repeatedly  recognized 
by  our  courts,  it  recently  took  distinct  form  and  was  the  subject  o!  elaborate  discus- 
sion and  review  in  the  case  of  Hopkins  i'.  U.  S.  ( 171  U.  S.,  578).  The  precise  question 
involved  was  the  legality  of  an  association  of  live  stock  commission  men  at  the  Kan- 
sas City  stock  yards  which  undertake  to  r^ulate,  among  other  things,  prices  for  their 
services  in  canng  for  and  looking  after  the  shipments  ofowners.  The  hve-stock  8hi{>- 
ments  dealt  with  were  largely  the  subject  of  interstate  commerce.  The  Government 
proceeded  against  the  members  of  the  association  under  the  anti-trust  act,  upon  the 
ground  that  their  arrangement  was  in  restraint  in  commerce  between  the  States. 
This  directly  pre.'^ented  the  question  whether  the  business  of  the  association  and  that 
of  its  members  was  interstate  commerce  and  subject  to  the  Federal  jurisdiction.  The 
court  in  no  uncertain  terms  said  that  it  was  not,  and  that  the  services  rendere^l  were 
local  in  their  nature,  in  aid  of,  and  incidental  to  interstate  commerce,  but  not  a  part 
thereof.     Among  other  things,  Mr.  Justice  Peck  ham  said  in  his  opinion: 

**0n  the  contrary  we  regard  the  services  as  collateral  to  such  commerce  and  in  the 
nature  of  a  local  aid  or  facility  provided  for  the  cattle  owners  toward  the  accom- 
plishment of  his  purpose  to  sell  them.  *  *  *  Granting  that  the  cattle  themselves 
oecause  coming  from  another  State  are  articles  of  interstate  commerce,  yet  it  does 
not  therefore  follow  that  before  their  sale  all  persons  performing  services  in  any  way 
connected  with  them  are  themselves  engaged  in  that  commerce,  or  that  their  agree- 
ments among  each  other  relative  to  the  compensation  to  he  charged  for  their  services 
are  void  as  agreements  made  in  restraint  of  interstate  trade.  *  *  *  Charges  for 
the  transportation  of  cattle  between  States  are  charges  for  doing  something  which 
itself  constitutes  interstate  or  commerce,  while  the  charges  of  commission  merchants 
based  upon  services  performed  for  the  owner  *  *  *  are  not  directly  connected 
with,  as  forming  part  of,  interstate  commerce,  although  the  cattle  may  have  come 
from  another  State.  Charges  for  services  of  this  nature  do  not  immediately  touch 
or  act  upon,  nor  do  they  directly  affect  the  subject  of  the  transportation.  Indirectly, 
and  as  an  incident,  they  enhance  the  cost  to  the  owner  of  the  cattle  in  finding  a 
market  or  they  may  add  to  the  price  paid  by  the  purchaser,  but  they  are  not  charges 
which  are  laid  directly  on  the  article  in  the  course  of  transportation,  and  which  are 
charges  upon  commerce  itself. 

They  are  charges  for  the  facilities  given  or  provided  the  owner  in  the  course  of 
the  movement  from  the  home  site  of  the  article  to  the  place  and  point  where  it  is 
sold  (which  is  exactly  what  the  icing  of  the  contents  of  tne  cars  of  fruit).  To  treat 
as  condemned  by  the  act  all  agreements  under  which,  as  a  result,  the  cost  of  con- 
ducting an  interstate  commercial  business  may  be  increased,  would  enlarge  the  appli- 
cation of  the  act  so  far  beyond  the  meaning  of  the  language  used. 

To  hold  such  agreements  void  would,  in  our  judgment,  improperly  extend  the 
act  to  matters  which  are  not  of  an  interstate  commercial  nature.  It  is  not  difficult 
to  imagine  agreements  of  the  character  above  indicated.  For  example,  cattle  when 
transported  long  distances  by  rail,  require  rest,  food,  and  water.  To  give  i  hem  these 
accommodations  it  is  necessary  to  take  them  from  the  car  and  put  tnem  in  pens  or 
other  places  for  their  safe  reception. 

They  say  that  in  this  decision.  But,  of  course,  the  more  modem 
cattle  cars  have  come  into  service  now,  and  the  cattle  consume  the  feed 
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a,nd  water  en  route.  The  cars  are  stocked,  and  hay,  and  corn,  and 
^^ater  are  put  in  the  cars  at  local  points,  but  that  feed  and  water  is 
oonsumed  en  route.  So  it  is  with  the  icing,  the  refrigeration.  The 
ice  is  put  in  at  local  points,  but  is  consumed— eaten  up — en  route. 

I  quote  further  from  Mr.  Justice  Peckham. 

ReiEiding: 

Would  an  agreement  among  the  landowners  along  the  line  not  to  lease  their 
lands  for  less  than  a  certain  sum  be  a  contract  within  the  statute  as  being  in  restraint 
of  interstate  trade  or  commerce?  Would  it  be  a  contract,  even  if  the  lands,  or  some 
of  them,  were  necessary  for  use  in  furnishing  the  cattle  with  suitable  accommoda- 
tions? Would  an  agreement  between  the  dealers  in  corn  at  some  station  along  the 
line  of  the  road  not  to  sell  it  below  a  certain  price  be  covered  by  the  act,  because  the 
cattle  must  have  com  for  food?  Or  would  an  agreement  among  the  men  not  to  per- 
form the  service  of  watering  the  cattle  for  less  than  a  certain  sum,  come  within  the 
restriction  of  the  statute?  Suppose  the  railroad  company  which  transports  the  cattle 
itself  furnishes  the  facility,  and  that  its  charges  for  transportation  are  enhanced 
because  of  an  agreement  along  the  line  not  to  lease  their  lands  to  the  company  for 
sach  purposes  for  less  than  a  named  sum;  could  it  be  successfully  contended  that  the 
agreement  of  the  landowners  among  themselves  would  be  in  violation  of  the  act  as 
being  in  restraint  of  interstate  trade  or  commerce? 

Would  an  agreement  between  builders  of  cattle  cars  not  to  build  them  under  a 
certain  price  he  void  because  the  effect  might  be  to  increase  the  price  of  transporta- 
tion of  cattle  between  States?  Would  an  agreement  between  dealers  in  horse 
blankets  to  sell  them  for  not  less  than  a  certain  price  be  open  to  the  charge  of  a 
violation  of  the  act,  because  horse  blankets  are  necessary  to  put  on  horses  to  be 
sent  long  journeys  by  rail,  and  by  reason  of  the  agreement  the  expense  of  sending 
the  horses  from  one  State  to  another  for  a  market  might  be  thereby  enhanced? 
Would  an  agreement  among  cattle  drivers  not  to  drive  their  cattle  after  their  arrival 
at  the  railroad  depot  at  their  place  of  destination  to  the  cattle  yards  where  sold,  for 
less  than  a  minimum  sum  come  within  the  statute?  Would  an  agreement  among 
themselves  by  locomotive  engineers,  firemen,  or  trainmen  engaged  in  the  service  of 
an  interstate  railroad  not  to  work  for  less  than  a  certain  nam^  compensation  be 
illegal  because  the  cost  of  transporting  interstate  freight  would  be  thereby  enhanced? 
Agreements  similar  to  these  might  be  indefinitely  suggested.  In  our  opinion  all 
these  queries  should  be  answered  in  the  negative. 

I  have  Quoted  largely  from  Mr.  Justice  Peckham's  opinion,  because 
of  its  applicability  to  the  service  of  icing  or  refrigeration  of  the  con- 
tents of  tne  cars  rented  to  and  operated  by  the  railroads,  which  service 
is  one  of  the  twofold  occupations  of  the  private  car  compan3\ 
Unquestionably  the  case  decides  that  a  local  service  in  aid  of  and  inci- 
dental to  interstate  commerce,  even  if  essential  thereto,  is  not  such 
commerce.  That  case  shows  man}^  instances  where  necessary  service 
in  aid  of  transportation  is  local  in  its  nature.  There  are  many  other 
cases  decided  by  our  Federal  courts  in  perfect  harmony  with  this 
decision,  and  I  hope  I  may  be  pardoned  for  referring  to  a  lew  of  them 
later  on  because  of  their  application. 

You  are  asked  to  legislate  the  private  car  companies  out  of  business 
by  requiring  the  railroads  to  own  their  own  cars  and  to  furnish  this 
local  service  in  aid  of  and  incidental  to  interstate  commerce,  when  the 
Federal  Supreme  Court  has  said  that  even  though  it  is  essential  to 
transportation  and  commerce  it  is  not  such  commerce;  and  if  it  is  not, 
how  can  Congress,  under  its  constitutional  powers,  by  legislation^ 
require  the  railroads  to  perform  this  service,  or  how  can  Congress 
legislate  that  the  private  car  companies  shall  not  be  permitted  to  con- 
tinue to  perform  this  service? 

Mr.  Stevens.  Do  you  mean  to  say  we  can  not  compel  a  railroad  to 
perform  all  the  instrumentalities  of  service,  and  furnish  all  the  facili- 
ties of  carriage? 

H.  Dor.  422,  58-.'^ 10 
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Mr.  Urion.  InstrumoDtality,  yes;  but  I  contend  that  refrigeration 
is  not  an  instrumentality.  That  is  one  of  the  subjects  I  expect  to  reach 
later  on. 

Mr.  Stevens.  I  beg  your  pardon.  I  did  not  mean  to  disturb  your 
argument. 

Mr.  Urion.  It  is  evident  I  can  not  finish  this  evening. 

Mr.  Mann.  Suppose  you  answer  a  few  questions.  If  Congress  has 
the  power  to  compel  a  i-ailroad  company  to  unload  cattle  in  order  that 
they  may  be  fed  and  watered,  as  a  matter  of  interstate  commerce,  and 
as  a  part  of  the  duty  of  the  common  carrier,  has  it  not  also  the  right 
to  reauire  the  railroad  company  to  furnish  the  pen  in  which  the  cattle 
shall  r>e  unloaded? 

Mr.  Urion.  They  may  furnish  the  pen.  They  furnish  the  car  in 
which  the  fruit  is  to  be  carried. 

Mr.  Mann.  This  has  nothing  to  do  with  the  carriage.  The  pen  has 
only  to  do  with  the  feeding  and  the  rest. 

Mr.  Urion.  Yes,  sir. 

Mr.  Mann.  If  we  have  the  power  to  compel  the  railroad  companies 
to  take  them  out  for  rest  and  feeding,  would  not  we  have  the  power 
to  compel  the  railroad  companies  to  feed  them  in  the  cars? 

Mr.  Urion.  For  an  additional  charge? 

Mr.  Mann.  For  such  charge  as  they  should  make  for  carrying  cattle 
at  certain  I'ates. 

Mr.  Urion.  I  believe  that  was  discussed  in  this  case — the  Hopkins 
case. 

Mr.  Mann.  In  your  case  you  do  not  simply  assume  to  put  ice  in  the 
car  and  let  the  car  go  on  through  to  its  destination,  but  you  assume  to 
put  the  ice  in  the  car  and  to  maintain  the  car  iced  to  the  end  of  its 
journey. 

Mr.  Urion.  Yes,  sir;  but  at  local  points  in  different  States. 

Mr.  Mann.  I  suppose  you  supervise  it  every  moment,  do  you  not? 

Mr.  Urion.  No,  sir. 

Mr.  Mann.  If  you  are  responsible  for  damages,  do  you  not  super- 
vise it  all  along  the  line'i? 

Mr.  Urion.  We  are  responsible  for  damages  if  the  refrigeration  is 
not  properly  performed  at  the  fixed  local  points. 

Ml'.  Mann.  If  the  car  is  not  kept  properly  refrigerated? 

Mr.  Urion.  Yes,  sir. 

Mr.  Mann.  Your  employees  keep  up  a  constant  supervision? 

Mr.  Urion.  No;  but  1  think  that  1  will  reach  that  further  on,  as  I 
discuss  the  question  of  whether  the  railroads  can  be  compelled  to  act 
as  insurers  as  to  defects  in  the  commodity  itself. 

Mr.  Mann.  Perhaps  we  can  not  compel  them.  Undoubtedly,  as  to 
lives  tock,  we  can  compel  them  to  perform  these  duties,  for  we  have 
had  a  law  on  the  statute  books  for  man}'  years  which  they  are  very 
much  opposed  to,  but  which  remains  there. 

Mr.  Urion.  Then,  can  Congress  pass  a  law  requiring  railroads  to 
be  responsible  for  the  natural  vices  of  the  animals  themselves? 

Mr.  Stevens.  Nobody  protends  that  Congress  can  do  any  such  thing. 

Mr.  Urion.  That  is  on  the  same  line. 

Mr.  Mann.  Wo  do  not  think  so.  But  if  the  railroads  should  be 
held  responsible  for  the  inherent  vices  of  an  animal,  and  if  it  made  a 
tariff  based  on  that,  and  that  grew  up  to  be  a  custom  of  that  road, 
should  we  not  liave  the  right  to  regulate  it? 
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Mr.  Ukion.  If  the  railroads  want  to  undertake  to  perform  the  act 
under  their  carrier  responsibility  they  would. 

Mr.  Mann.  The  railroads  in  many  places  do  so  undertake. 

Mr.  Ukion.  The  common  carrier  is  bound  to  perform  that  which  it 
undertakes,  fully,  so  long  as  it  undertakes  to  do  it.  There  is  a  Choc- 
taw case — I  do  not  remember  the  name,  but  it  is  somebody  against  the 
Choctaw  Gulf  Railroad — which  I  think  answers  your  question. 

Mr.  Mann.  Take  the  case  that  we  have  before  us.  Suppose  the 
Centi'al  of  Georgia  Kailroad  undertook  to  ice  cars  from  Georgia  to 
Boston,  and  to  provide  that  service,  and  did  provide  the  service  and 

Eut  it  in  their  original  published  tariffs,  do  you  think  that  we  would 
ave  any  control  over  it? 

Mr.  Urion.  If  they  undertook  to  do  it? 

Mr.  Mann.  Yes. 

Mr.  Urion.  Yes;  I  think  you  would. 

Mr.  Mank.  But  do  they  not  undertake  to  do  it  now  by  making  an 
exclusive  contract  with  you  by  which  you  agree  to  do  it? 

Mr.  Urion.  That  is  the  shippers  ? 

Mr.  Mann.  Your  contract  is  with  the  railroad  company  and  not 
with  its  shippers. 

Mr.  Urion.  They  designate  in  the  contract  that  we  shall  perform 
that  service  when  it  is  required. 

Mr.  Mann.  You  make  an  exclusive  contract  with  the  railroad  com- 
pany, putting  yourselves  in  the  place  of  the  railroad  company,  by  which 
you  agree  to  perform  that  service. 

Mr.  Urion.  When  the  shippers  require  it;  that  is  true. 

Mr.  Mann.  That  is  the  only  time  they  could  do  it — when  the  shippers 
require  it. 

Mr.  Urion.  But  they  make  no  charge  for  that. 

Mr.  Mann.  I  am  only  making  suggestions,'  you  understand. 

Mr.  Urion.  I  understand. 

Mr.  Stevens.  But  that  is  their  business,  is  it  not? 

Mr.  Urion.  I  was  going  to  say  this,  in  respect  to  compelling  them 
to  perform  the  service;  that  is  performing  something  tnat  is  not  in 
itself  interstate  commerce,  and  they  may  contract  with  us,  and  assum- 
ing that  the  contract  provides  we  shall  perform  it,  it  is  a  separate  and 
additional  services  for  which  the  railroad  might  make  a  separate  and 
additional  charge,  if  they  performed  it. 

Mr.  Mann.  I  never  thought  that  New  York  Cab  case  was  either  a 
well-presented  or  a  well-considered  case;  and  it  is  constantly  held  that 
where  I'ailroads,  as  they  occasionally  do,  undertake  to  deliver  the  freight; 
or  where,  in  fact,  they  undertake  not  only  to  deliver  it,  but  universally 
also  practically  to  collect  for  it,  that  that  is  a  part  of  the  duty  of  the 
carrier. 

Mr.  Urion.  Under  the  law,  that  which  a  common  carrier  undertakes 
to  do,  he  must  do  so  long  as  he  undertakes  to  do  it — no  more. 

Mr.  Mann.  Your  contract  is  not  made  with  the  shipper  directly, 
except  as  an  implied  contract.  You  make  a  contract  with  the  railroad 
compjmy  by  which  you  agree  to  perform  all  this  service— not  local  but 
through  service — from  one  State  to  another. 

Mr.  Urion.  If  Congress  can  legislate  to  require  the  railroads  to  fur- 
nish this  service,  assuming  for  the  moment  that  they  may  do  so  and 
have  done  so  through  this  contract  with  the  car  lines,  then  they  can 
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compel  the  railroads  to  furnish  food  to  the  travelers  crossing  the  con- 
tinent, because  food  is  necessary  to  sustain  life. 

Mr.  Stevens.  I  think  that  is  ri^ht. 

Mr.  Mann.  Yes,  sir.  Suppose  tnat  there  was  a  desert  from  Chicago 
to  San  Francisco,  and  a  railroad  was  built  across  the  continent,  and 
that  railroad  company  undertook  to  carry  passengers  across  the  conti- 
nent and  made  no  provision  anywhere  for  tneir  water  or  their  food^  do 
you  not  think  that  Congress  could  regulate  that  matter  and  require 
the  railroad  company  to  do  it? 

Mr.  Urion.  Has  lot  the  railroad  company  here  made  provision 
wherebv  the  shippers  of  this  freight  may  get  these  things,  just  as  the 
railroaas  provide  for  the  travelers  across  the  continent,  Uiat  they  shall 
stop  their  trains  and  hold  them  long  enough  for  the  travelers  to  go 
into  the  stations  and  buy  their  own  food ! 

Mr.  Mann.  But  suppose  that  Congress  would  not  wish  to  assume 
that  authority  in  respect  to  passengers,  yet,  cases  might  occur  where 
Congress  would  wish  to,  and  then  it  would  be  possible? 

Air.  Urion.  I  doubt  it.  I  have  some  examples  as  authorities  on 
that  subject  which  I  will  brin^  up  later. 

Mr.  Stevens.  Have  you  finished  the  subject  that  you  have  been  on? 

Mr.  Urion.  Yes,  sir, 

Mr.  Stevens.  Then  this  would  be  a  good  place  to  stop? 

Mr.  Urion.  Yes,  sir. 

Mr.  Stevens.  It  strikes  me^  and  I  shall  want  to  hear  you  on  that 
point,  that  this  refrigeration,  and  the  supervision  of  it,  and  this  load- 
ing which  you  do  is  an  inseparable  part  of  the  contract  of  the  carriage 
of  these  peaches— this  fruit — and  that  the  condition  is  such  that  it  can 
not  be  divorced  from  it  in  anyway,  and  that  nothing  can  change  that 
condition. 

Mr.  Urion.  I  will  treat  on  that  subject  a  little  later  on  in  my  argu- 
ment. 

Mr.  Stevens.  All  right;  that  is  what  I  want  to  hear. 

Thereupon,  at  3.50  o'clock,  p.  m.,  the  committee  adjourned  until 
to-morrow,  February  22,  1905,  at  2  o'clock,  p.  m. 


Washington,  D.  C, 
Wednesday^  February  22^  1905. 

The  subcommittee  met  at  2  o'clock  p.  m.,  Hon.  Fred.  C.  Stevens  in 
the  chair. 

AEGUMEirT  OF  ME.  A.  E.  XTEIOIT— Continued. 

Mr.  Urion.  I  will  now  proceed  to  consider  the  question  whether 
Congress  can  impose  upon  the  niilroads  the  duty  of  refrigeration.  If 
it  be  shown  that  it  is  a  purely  local  service,  incident  to  but  not  a  part 
of  transportation  or  interstate  commerce,  it  is  plain  that  Congress 
may  not  impose  that  duty  on  the  carrier.  Mr.  Justice  Peckham  said 
further  in  the  Hopkins  case: 

For  example,  cattle,  when  tranR]K>rted  long  distances  by  rail,  require  rest,  food,  and 
water.  To  give  them  these  accommoilations  it  is  necessary  to  take  them  from  the 
car  and  put  them  in  pens  or  other  places  for  their  safe  reception.  Such  a  service, 
whether  rendered  by  the  carrier  or  another,  is  not  interstate  commerce. 
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1  wish  to  read  section  4387  of  the  Revised  Statutes  of  the  United 
States  respecting  the  unloading  of  animals  being  transported  through 
different  States  to  places  of  destination  in  order  that  they  may  be  fed 
and  watered.  The  preceding  section,  4386,  requires  the  railroads  at 
certain  intervals  to  stop  their  trains  and  unload  the  cattle.  This  sec- 
tion says: 

Animals  so  unloaded  shall  be  properly  fed  and  watered  during  such  rest  by  the 
owner  or  person  having  the  custody  thereof,  or  in  case  of  his  default  in  so  doing, 
then  by  the  railroad  company  or  owners  or  masters  of  boats  or  vessels  transport- 
ing the  same,  at  the  expense  of  the  owner  or  person  in  custody  thereof;  and  such 
company,  owners,  or  masters  shall  in  such  case  have  a  lien  upon  such  animals 
for  food,  care,  and  custody  furnished,  and  shall  not  be  liable  for  any  detention  of  such 
animals.  % 

The  legislative  suggestion  is  in  recognition  of  the  fact  that  cattle 
being  transported  a  long  distance  must  be  fed  and  wat-ered  in  oi-der  to 
preserve  them,  but  there  is  no  suggestion  as  to  this  feeing  and  water- 
ing of  these  cattle  at  intervals  along  the  road,  which  is  just  like  the 
icing  of  fruit  for  its  preservation,  that  the  railroad  shall  perform  that 
service.  It  says  that  the  owner  must  do  it  himself,  upon  the  assump- 
tion, no  doubt,  that  it  was  not  regarded  as  a  facility  of  commerce  nor 
commerce  itself,  but  merely  an  aid,  an  incident  thereto. 

Mr.  Stevens.  Then,  under  your  argument,  that  act  is  void? 

Mr.  Ubion.  They  have  no  jurisdicBon  to  pass  such  an  act.  This 
act  does  not  require  them  to  feed  and  water  cattle. 

Mr.  Stevens.  And  if  it  be  not  conunerce  between  the  States  Con- 
gress has  no  jurisdiction  over  it? 

Mr.  Urion.  They  must  recognize  that.  They  do  not  require  them 
to  feed  and  water  these  animals  at  all.  The  owner  has  to  do  that.  The 
act,  of  courae,  applies  to  commerce  between  the  States.  That  is  in  the 
preceding  section.  I  have  read  simply  the  section  relating  to  feeding 
and  watering. 

Mr.  Stevens.  If  Congress  has  the  power  to  compel  one  man  or  one 
class  of  men  to  feed  and  water  stock,  it  has  power  to  compel  another 
man  or  another  class  of  men  to  feed  and  water  stock,  has  it  not? 

Mr.  Urion.  Yes;  but  it  has  not  the  power  to  require  the  common 
carrier  to  do  it.  * 

Mr.  Stevens.  Why  not? 

Mr.  Urion.  Unless  it  be  for  an  extra  charge  incidental  to  and  in  aid 
of  it.  In  this  case  the  railroad  performed  the  service  on  the  failure  of 
the  owner  to  do  it,  and  then  it  had  a  lien  on  the  catt;le  for  the  charge. 

Mr.  Stevens.  The  point  is  the  power  to  compel  somebody  to  do  it, 
and  that  somebody  may  or  may  not  be  the  mil  road. 

Mr.  Urion.  That,  of  course,  was  on  humane  grounds,  and  within 
the  police  power  of  the  State. 

Now,  applying  that  reasoning  to  the  refrigeration  of  the  contents  of 
a  car  of  fruit.  The  car  is  required  to  be  stopped,  detached  from  the 
train  at  a  local  point,  where  it  goes  through  the  process  of  icing,  which 
is  first  the  sale  of  the  ice  itself;  second,  the  furnishing  of  the  labor 
necessary  to  transfer  the  ice  to  the  proper  receptacle  in  the  stationary 
car.  Mr.  Justice  Peckham  said  that  that  service,  whether  rendered  by 
the  carrier  or  another  is  not  interstate  commerce. 
•  It  was  very  properly  said  in  the  case  of  the  State  Tax  on  Railway 
Gross  Receipts  (16  Wall.,  293),  that  "  it  is  not  everything  that  affects 
commerce  that  amounts  to  a  regulation  of  it  within  the  meaning  of  the 
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Constitution."  The  warehouses  of  these  plaintiffs  in  error  are  sit- 
uated, and  their  business  carried  on,  exclusively  within  the  liniitj$  of 
the  State  of  Illinois.  They  are  used  as  instruments  by  those  engaged 
in  State  as  well  as  those  engaged  in  interstate  commerce,  but  they  are 
no  more  necessarily  a  part  of  commence  itself  than  the  dray  or  cart  by 
which,  but  for  them,  grain  would  be  transferred  from  one  railroad 
station  to  another.  Incidentally,  they  may  become  connected  with 
interstate  commerce,  but  not  necesssarily  so. 

Applying  this  ruling,  a  learned  State  court  directly  held  that  mere 
services  rendered  in  and  about  property,  though  it  be  at  the  time  the 
subject  of  interstate  commerce,  were  not  a  part  of  such  commerce. 
(Stone  V.  Yazoo,  etc.,  R.  Co.,  Miss.,  607,  639,  640.) 

Products  in  the  course  of  interstate  shipment  are  frequently  insured. 
This  protects  the  shipment  in  course  of  transit.  It  aids  commerce,  but 
it  is  not  a  part  thereof.  Such  insurance  may  be  burdensome  to  the 
owner,  and  the  charges  exacted  therefor  so  unreasonable  as  to  increase 
the  cost  of  the  article,  yet  the  insurance  is  no  part  of  interstate  com- 
merce. It  is  a  mere  incident  thereto.  That  is  laid  down  in  Hooper 
V.  California,  155  U.  S.,  648,  and  the  cases  there  cited. 

In  Philadelphia,  etc.,  Ins.  Co.  v.  New  York  (119  U.  S.,  110,  118), 
Mr.  Justice  Biatchford  said  of  the  Paul  case: 

As  to  the  power  of  Congress  to  regulate  commerce  among  the  several  States,  the 
court  said  that  while  the  power  conferred  included  commerce  carried  on  by  corpora- 
tions as  well  as  that  carried  on  by  individuals,  using  a  policy  of  insurance  is  not  a 
transaction  of  commerce. 

Upon  an  interstate  shipment  the  buyer  is  interested  in  the  question 
of  the  cost  of  shipment  until  the  goods  reach  his  storeroom.  Drayaee 
and  cartage  are  necessary  to  bring  the  goods  from  the  station  to  tne 
store,  or  from  one  carrier  to  anotner  en  route.  But  in  such  case  the 
service  is  local.  In  Munn  v.  Illinois  (94  U.  S.,  113),  this  is  so  recof*-- 
nized,  for  in  arguing  that  the  elevator  seiTices  were  local  and  not  a 
part  of  interstate  movement,  Mr.  Chief  Justice  Waite  said: 

But  they  are  no  more  nei;es8arily  a  |»art  of  commerce  itself  than  the  dray  or  cart 
by  which,  but  for  them,  grain  woukl  be  transferred  from  one  railway  station  to 
another. 

That  is  speaking  of  elevators  that  cleaned  the  grain  that  was  in 
transit  and  interstate  movement. 

States  and  cities  exact  charges,  regulated  and  fixed  by  them,  for  the 
use  of  wharves,  docks,  canals,  artificial  locks  and  the  like,  whether  the 
agencies  used  be  owneq  b}^  the  public  or  private  parties.  These  charges, 
and  the  right  of  the  State  to  regulate  the  same,  have  always  l)een  sus- 
tained against  the  contention  that  the  agencies  were  used  as  a  part  of 
interstate  commerce.  The  ground  upon  which  they  have  been  sus- 
tained is,  that  the  charge  was  for  a  local  service  in  aid  of  commerce, 
and,  though  essential  thereto,  was  not  part  of  commerce  itself. 

An  illustration  may  be  found  in  the  case  of  providing  food  for  pas- 
sengers in  interstate  tmnsit.  A  common  method  of  so  doing  is  that 
adopted  by  the  Santa  Fe  system,  upon  the  lines  of  which,  extending 
from  the  Great  Lakes  to  the  Gulf  and  to  the  Pacific  Ocean,  are  estab- 
lished the  well-known  Harvey  eating  houses  and  lunch  rooms.  Unques- 
tionably it  is  the  duty  of  the  carrier  to  give  to  the  passenger  an  oppor- 
tunitv  to  eat,  but  the  furnishing  of  that  food  by  another  at  a  stationary 
stand  along  the  railroad  is  not  converted  into  interstate  commerce 
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because  he  who  partakes  thereof  is  upon  an  interstate  journey  or  is 
being  carried  by  an  interstate  carrier. 

Hence^  Congress  can  not  say  what  charge  shall  be  made  for  a  meal 
or  for  the  different  articles  at  the  lunch  room.  No  one  yet  has  been 
bold  enough  to  suggest  that  such  authority  could  constitutionally  be 
conferred.  Whenever  the  suggestion  or  a^ssumption  shall  have  been 
made,  the  plain  answer  thereto  will  be  made  that  it  is  not  interstate 
commerce.  It  has  been  so  decided  as  to  furnishing  f  ood^  water,  and  rest 
to  animals  in  the  Hopkins  case  (171  U.  8.,  578)  and  the.  Cutting  case 
(82  Fed.,  629). 

The  illustration  is  pertinent  to  the  question  under  consideration,  for 
the  furnishing  of  food  to  sustain  the  health  and  life  of  passengers;  so 
the  furnishing  of  food,  water,  and  rest  to  live  stock  so  as  to  preserve 
it  in  such  condition  that  it  may  be  slaughtered  for  human  food,  and 
that,  too,  while  it  is  in  transit.  If,  then,  the  services  in  either  of  the 
supposed  cases  are  local  in  their  nature  and  only  an  incidental  aid  to 
the  interstate  carriage,  as  distinguished  from  being  a  part  thereof, 
bow  can  the  similar  service  rendered  to  preserve  the  existence  of  fruits 
as  human  food  stand  or  rest  upon  different  grounds? 

Mr.  Stevens.  Then  under  your  doctrine  all  that  Congress  has  power 
to  compel  the  carrier  to  do  is  to  provide  the  cars? 

Mr.  URiON.  To  provide  a  sufficient  car.  Later  on  I  shall  expect  to 
show  that  a  common  carrier  ought  not  to  be  charged  with  the  auty  of 
a  cold-ston^e  business;  that  he  ought  not  to  be  called  upon  to  be  an 
insurer  against  inherent  defect  in  the  commodity  itself.  I  will  reach 
that  presentlv. 

So,  if  as  decided  in  Hooper  v.  California  (166  U.  S.),  Phila.,  etc., 
nsuranceCo.  v.  New  York  (119  U.  S.,  110),  New  York  Life  Insur- 
ance Co.  V.  Cravens  (Sup.  Ct.  Rep.,  962),  the  insurance  on  an  interstate 
shipment  of  fruit,  made  to  preserve  and  guarantee  its  existence  for 
the  owner,  be  simply  a  local  service,  how  can  the  furnishing  of  ice  to 
preserve  the  existence,  thus  rendering  insurance  unnecessary,  be 
anything  else  ? 

If  it  were  necessary  to  stop,  sort  and  grade  fruit,  as  it  is  with  grain, 
so  as  to  keep  it  from  being  destroyed  l)y  insects,  and  so  as  to  have  it  in 
tit  and  proper  condition  for  the  market,  manifestly  this  would  not  be 
other  than  a  local  service,  for  the  courts  so  hold  as  to  the  similar  ele- 
vator service.  (Munn  v.  III.,  94  U.  S.,  113;  Stone  v.  Yazoo,  etc.,  R. 
Co.,  62  Miss.,  607,  639,  640;  Budd  v.  New  York,  143  U.  S.,  517; 
Bi-ass  V.  N.  Dak.,  153  U.  S.,  191.) 

What  difference  in  principle  is  there  between  such  method  of 
preservation  and  the  use  of  ice  at  local  stations  to  preserve  the  fruit's 
existence?  In  both  cases  the  services  are  to  preserve  in  a  tit  condi- 
tion for  market  the  product  in  the  course  of  interstate  shipment. 
The  use  of  the  dray  or  the  cart  to  carry  the  fruit  from  one  carrier  to 
another,  or  from  the  destination  of  the  carrier  to  the  store  or  sales- 
room of  the  commission  merchant  or  buver,  is  necessary  and  essential 
to  enable  him  to  obtain  possession  of  the  article  which  has,  by  local 
icing,  been  preserved  for  his  use.  Such  cartage  and  drayage  is  not  a 
part  of  commerce  itself. 

If  Congress  could  exercise  dominion  over  the  service  of  icin^  and 
refrigeration  it  could  as  well  exercise  dominion  over  the  commission 
merchant  who  charges  di-ayage  for  hauling  the  fruit  from  the  freight 
yard  of  the  delivering  carrier  to  his  store. 
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Wherein  is  such  service  more  of  a  local  nature  in  aid  of  commerce 
than  the  icing  of  the  article  so  as  to  preserve  it  for  such  cartaj^  ? 

When  fruits  are  shipped  by  vessel  improved  facilities  are  found  in 
wharves  and  docks,  so  that  the  shipment  mav  be  there  conveniently 
preserved  and  handled  until  actually  loadea  upon  the  vessel.  The 
wharfage  and  dockage  service  is  local  and  in  aia  of  but  not  a  part  of 
commerce.  (Hopkins  case  cited;  Packet  Co.  v.  Keokuk,  95  U.  S., 
80-85;  Sands  v.  Manistee  Imp.  Co.,  1,  2,  3  U.  S.,  288,  295.) 

Manifestly,  if,  as  part  of  the  accommodation,  the  wharfage  or  dock 
company,  or  the  municipality  operating  the  same,  iced  the  fruits  to 
be  snipped,  the  act  of  icing  would  not  convert  the  local  service  or  aid 
into  an  act  of  interstate  commerce. 

Mr.  Stevens.  But  a  vessel  would  have  to  do  that  work. 

Mr.  Urion.  To  ice  it? 

Mr.  Stevens.  Yes. 

Mr.  Urion.  No,  sir;  I  contend  not.  And  the  differences  are  those 
which  I  will  touch  later  in  connection  with  the  inherent  defects  of  the 
commodity  itself.  (Lindsay  and  Phillip  Co.  v.  MuUin,  176  U.  S.^  126, 
146,  154.)^ 

Like  principles  should  and  undoubtedly  do  apply  to  warehouses. 

At  stations  along  the  lines  of  railways  newsboys  ply  their  vocation 
and  furnish  interstate  passengers  with  reading  matenal,  thereby  facili- 
tating and  aiding  such  travel.  Is  this  a  local  service,  and  has  Congress 
power  to  fix  the  charges  to  be  paid  for  periodicals  or  to  say  what 
prices  shall  be  charg^  for  daily  papers?  The  telegraph  companies 
send  messengers  to  meet  trains  so  as  to  deliver  and  receive  from  inter- 
state passengers  messages  for  telegraphic  transmission.  This  aids  and 
facilitates  interstate  travel,  yet  has  Congress  the  right  to  fix  and  deter- 
mine the  price  that  shall  be  paid  for  the  messenger  service  if,  instead 
of  doing  the  work  gratuitously?  the  telegraph  companies  should  decide 
to  charge  therefor? 

It  is  true  that  the  icing  question  continues  its  operative  effect  after 
the  transportation  has  been  resumed.  This  is  an  immaterial  consid- 
eration. There  are  cars  in  which  cattle  can  be  fed  and  watered  with- 
out being  unloaded,  and  in  which  the  food  and  water  can  be  consumed 
en  route,  part,  indeed,  in  one  State  and  the  remainder  in  another,  but 
can  Congress  regulate  the  price  which  a  farmer  at  a  station  along  the 
road  may  charge  for  the  hay  and  water  put  into  the  car  at  the  local 
point  to  be  consumed  en  routed 

Again,  blankets  and  other  coverings  are  often  put  over  horses  while 
being  transported  by  rail,  and  resultmg  comfort  and  protection  attend 
the  animals  from  one  State  to  another.  But  it  can  not  be  said  that 
Congress  may  fix  the  prices  to  be  charged  for  this  merchandise. 

Coal  is  absolutely  essential  to  the  propulsion  of  locomotives.  It  is 
loaded  locally  at  local  points  en  route,  just  exactly  as  ice  is  put  into  the 
cars  containing  fruit  to  refrigerate  them,  but  the  coal  is  consumed  in 
transit.  So  is  the  ice  that  refrigerates  the  fruit.  Is  the  local  fuel 
merchant  who  sells  to  the  railroads  the  coal  burned  in  these  locomo- 
tives, and  which  is  loaded  at  local  points,  engaged  in  interstate  com- 
merce? Can  this  body  declare  him  to  be  a  common  carrier,  or  fix  the 
prices  he  may  charge  for  his  coal?    Or  order  him  to  desist  asking  a 

S'ven  price?    Or  accomplish  the  same  result  indirectly  by  enjoining 
e  railroad  from  paying  him  a  given  rate  per  ton? 
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We  have  taken  these  illustrations,  as  they  are  services  rendered  for 
goods  supplied  while  the  train  is  stopped,  just  as  the  refrigerating 
service  is  rendered  while  the  train  is  not  in  motion.  We  might,  how- 
ever, well  apply  them  to  the  dining-car  service  and  the  service  of  the 
newsboys  on  the  moving  trains,  for,  as  said  in  relation  to  feeding  and 
resting  live  stocks  where  a  State  line  ran  through  the  stock  yards,  so 
that  at  tlie  time  of  the  service  the  animals  were  passing  from  State  to 
State,  the  character  of  the  service  determines  the  question  and  not  the 
accidental  fact  that  the  service  may  be  rendered  while  passing  from 
one  State  to  another. 

A  decision  by  Congress  that  it  may  legislate  authority  to  regulate 
refrigeration  means  that  it  must  also  legislate  authority  to  regulate 
feeding,  watering,  and  resting  live  stock,  insurance  and  wharfage  and 
dockage  fees,  drayage  and  cartage  charges,  the  prices  to  be  fixed  for 
food  at  dining  stations  or  lunch  stands  or  u]:K)n  dining  cars,  periodicals, 
cigars,  and,  indeed,  every  service  rendered  to  a  train  beyona  the  powers 

f  ranted  to  Congi'ess  by  the  Constitution  as  to  satisf v  even  the  wildest 
reams  of  the  most  imaginative  legislator.  Indeed,  in  such  an  event 
what  would  there  be  left  which  could  be  said  to  be  a  local  service  inci- 
dent to  interstate  shipments? 

Mr.  Stevens.  That  is  about  the  size  of  what  some  of  us  contend  can 
be  done. 

Mr.  Ubion.  I  am  coming  now  right  down  to  fruits,  and  the  inher- 
ent defects  in  the  commodit}'  itself,  and  the  natural  vices  of  animals 
being  transported. 

Mr.  Stevens.  It  strikes  me  if  we  have  not  any  right  to  legislate  as 
to  the  care  of  passengers  and  their  proper  food,  and  as  to  compelling 
railroads  to  attend  to  those  things  if  necessary — of  course  for  a  proper 
compensation — we  had  better  quit  the  regulation  of  interstate  com- 
merce. 

Mr.  Urion.  Well,  I  do  not  think  Congress  can  regulate  and  require 
the  railroads  to  furnish  food  to  passengers  en  route  any  more  than 
they  can  compel  the  railroads  to  furnish  insurance  and  insure  against 
the  act  of  God  on  the  conimodities  they  are  carrying.  Whatever 
damages  might  result  to  the  fruit  loaded  into  one  of  the  cars  furnished 
by  the  railroad  company  to  the  shipi)er,  if  the  car  is  a  proper  and 
suitable  one  for  the  purpose,  he  can  not  be  charged  witli  aamages 
resulting  from  the  ordinary  nature  and  inherent  decay  of  the  fruits  in 
that  car  in  the  course  of  shipment. 

Thus,  in  Hutchison  on  Carriers  (2d  ed.  by  Mechem,  sec.  216a),  it  is 
said: 

So,  obviously,  the  carrier,  if  not  himself  at  fault,  can  not  be  held  liable  for  losses 
which  have  oeen  cammed  by  the  inherent  nature,  vices,  defect,  or  infirmity  of  the 

?^ood8  themselves,  as  in  the  case  of  the  decay,  waste,  or  deterioration  of  perishable 
ruits,  the  evaporation  of  liquids,  the  natural  death  of  an  animal,  the  vicious  or 
uncontrollable  nature  of  live  stock,  and  the  like.  These  cases  are  fre(}uently  classed 
under  the  head  of  **  losses  by  the  act  of  God,''  and  they  are  clearly  within  the  same 
principle,  though  they  are  treated  separately. 

The  Supreme  Court  has  sustained  this  rule,  for  in  Clark  v.  Barn- 
well (12  How.,  272,  282)  Mr.  Justice  Nelson  said: 

For,  it  has  been  held,  if  the  damage  has  |)ro(^eeded  from  an  intrinsic  principle  of 
decay,  naturally  inherent  in  the  commodity  itself,  whether  active  in  every  situation, 
or  only  in  the  confinement  and  closeness  of  the  ship,  the  merchant  must  bear  the 
loss  as  well  as  pay  the  freight,  as  the  nia<<ter  and  owners  are  in  no  fault,  nor  does 
their  contract  contain  any  insurance  or  warranty  against  such  an  event 
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In  The  Alesia  (35  Fed.  Rep.,  531)  it  was  said: 

In  my  opinion,  in  a  case  like  thiH,  where  two  out  of  three  holds  of  the  steamer 
contain  general  canero  and  the  other  green  fruit,  the  holds  being  separate  and  distinct, 
and  constructed  of  iron,  it  is  too  much  to  rei)uire  the  steamer  to  suspend  the  unload- 
ing and  loading  of  holds  wherein  was  no  fruit  in  order  to  preserve  fruit  in  the  remain- 
ing hold  from  danger  of  injury  by  frost.  The  risk  of  the  fruit  in  No.  3  hold  being 
frozen  while  the  other  holds  were  open  for  the  purpose  of  discharging  carf^  from 
these  holds,  in  my  opinion,  should  be  held  to  l)e  the  risk  of  the  shipper,  and  not  of 
the  ship — the  bill  of  lading  having  exempted  the  ship  from  responsibility  arising 
from  the  act  of  God. 

The  question  wan  more  recently  discussed  in  the  case  of  The  Prussia^ 
and  I  will  quote  the  hinguage  of  the  court  very  fully  there,  because  it 
touches  upon  fruits  and  meats. 

By  what  rule  of  law  is  the  csifie  governed?  A  common  carrier  warrants  that  he 
will  deliver  safely  at  their  destination  all  ^oods  whose  carriage  he  undertakes,  loss 
or  injury  from  inevitable  accident,  or  irresistible  force,  and  lawfully  exempted  cases 
excepted.  But  this  warrant  has  never  been  thought  to  cover  injury  to  goods  from 
ever^  cause,  but  rather  to  innure  against  any  and  all  injuries,  acts,  and  conditions 
extnnsic  to  the  goods  themnelves.  Against  any  or  all  injury  resulting  from  the 
quality  or  constituent  element  of  the  goods  it  do<'S  not  injure.  For  every  batward 
act  or  agency,  save  those  excepted  by  law  or  contract,  it  is  absolutely  responsible; 
but  for  deterioration  of  quality,  arising  from  the  nature  of  the  thing,  it  is  not  liable. 
If  the  damage  proceeds  "from  an  intrinsic  principle  of  decay  naturally  inherent  in 
the  commodity  itself,  whether  active  in  every  situation  or  only  in  the  confinement 
and  closeness  of  the  ship,  the  merchant  must  bear  the  loss  as  well  as  pay  the  freight". 

Will  Ciongress  undertake  to  make  a  railroad  common  carrier  an 
insurer  against  the  natural,  inherent  decay  of  a  commodity  itself,  or, 
as  more  aptly  put  in  the  case  of  Clark  v.  Barnwell  last  cited,  losses  by 
the  act  of  God? 

So,  in  the  case  of  animals,  will  Congress  undertake  to  make  the  rail- 
roads insurei's  against  the  progress  of  disease,  or  for  injuries  arising 
from  their  own  vice  or  timidity;  or,  in  the  case  of  grain,  make  the 
railroad  insurer  against  heating  or  weeviling  of  that  grain  in  transit; 
will  Congress  make  the  railroad  an  insurer  against  the  fermentation, 
acidity,  or  effervesence  in  fluids  when  such  is  the  result  of  the  ordinary 
processes  going  on  in  the  things  themselves  without  the  aid  of  causes 
introduced  by  the  carrier? 

If  Congress  shall,  by  legislation,  require  the  railroads  to  furnish 
refrigeration  and  thereby  insure  the  fruit  against  decay,  natural  and 
inherent  in  the  fruit  itself,  then  it  makes  the  raih*oads  insurers  against 
all  of  the  things  I  have  nientionod  and  against  losses  by  the  act  or  God. 

It  has  Avell  been  said  b}'^  one  of  the  modern  writers  tnat  a  carrier  can 
not  be  required  to  create  an  artificial  climate  adapted  to  the  preserva- 
tion of  goods  or  to  warrant  that  the  heat  or  cold  should  be  unvarying 
and  eflicient.  Such  an  obligjition  upon  a  conmion  carrier  never  ex- 
isted, and  there  is  no  judicial  suggestion  of  its  propriety,  for  the  law- 
makers will  not  assume  that  a  carrier  undertakes  to  ada  the  business 
of  cold  storage  to  his  regular  occupation. 

Mr.  Mann.  What  are  you  reading  from? 

Mr.  Urion.  I  am  reading  now  from  the  case  of  "  The  Prussia,"  in 
Eighty-eighth  Federal  Reporter. 

Mr.  Mann.  Decided  by  what  court? 

M  r.  Urion.  Decided  in  the  United  States  circuit  court,  by  Mr.  Justice 
Thomas. 

Mr.  Mann.  What  was  the  date  of  it? 

Mr.  Urion.  1  do  not  know.  I  have  not  the  decision  before  me.  I 
am  quoting  from  a  former  brief  of  mine. 
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Dressed  beef  has  a  tendency  to  decay.  Will  Congress  undertake  to 
impose  upon  the  railroads  the  duty  of  furnishing  refrigeration  to  care 
for  and  preserve  dressed  beef  while  being  transported  by  it  from  point 
to  poibt  s 

Nowhere  has  there  been  a  suggestion  of  any  legislative  attempt  to 
make  it  the  primary  duty  of  a  common  carrier  to  undertake  to  insure 
against  loss  in  the  way  of  defects  inherent  in  the  commodity  itself  or 
the  act  of  God.  The  most  that  has  ever  been  attempted  by  way  of 
legislation  lu^s  been  to  make  it  the  primary  duty  of  a  common  carrier 
to  introduce  or  permit  the  introduction  of  no  agency  which  will  excite 
or  develop  such  a  tendency.  If,  therefore,  the  subject  is  to  be  dealt 
with  by  Congress  m  a  manner  within  its  powers  under  the  Constitution, 
there  is  no  doubt  that  refrigeration  can  not  be  made  a  part  of  a  car- 
rier's duty.  Refrigeration  is  a  mere  collateral  undertaking.  Our 
Supreme  Court  has  said  it  may  be  incidental  to  commerce,  but  it  is 
not  commerce.  Refrigeration,  even  if  it  be  essential  to  the  shipment 
of  perishable  fruits,  makes  no  difference,  for  essentiality  of  a  service 
is  not  the  test  in  determining  whether  such  service  is  transportation 
or  is  commerce. 

An  interesting  case  on  the  point  which  was  suggested  yesterday  by 
Mr.  Stevens,,  that  the  refrigeration  was  performed  at  various  points 
en  route,  is  that  of  Kelly  -w.  Rhodes  (188  U.  S.,  1).  This  was  wnere  a 
band  of  10,000  sheep  were  being  driven  across  the  State  of  Wj^oming 
in  a  direct  route^  passing  from  Utah  to  Nebraska,  going  9  miles  a  day, 
and  stopping  at  intervals  and  being  allowed  to  graze. 

Woula  a  statute  of  Wyoming  fixing  the  amount  to  be  paid  for  pas- 
turage on  lands  belonging  in  that  State  or  to  private  persons  by  the 
owners  of  such  a  flock  of  sheep  as  was  there  considered  to  be  consti- 
tutional as  a  regulation  of  interstate  commerce  ?  Or  would  such  a 
charge  be  regarded  as  merely  one  for  a  local  service,  notwithstanding 
the  Tact  that  the  sheep  in  question  were  at  the  time  subject,  in  other 
respects,  to  the  regulations  affecting  interstate  commerce? 

Mr.  Mann.  Might  I  ask  you  a  question  there? 

Mr.  Urion.  Yes,  sir. 

Mr.  Mann.  Sugar,  of  courae,  will  melt  with  water  falling  on  it.  Do 
you  think  a  railroad  company  is  bound  to  furnish  covers  to  prevent 
i*ain  from  falling  on  sugar? 

Mr.  Urion.  The  railroad  company  is  required  to  furnish  the  neces- 
sary and  proper  equipment  for  carrying  the  commodity  which  it  under- 
takes to  c«rry,  unless  there  is  an  inherent  defect  in  the  commodity 
itself  to  which  he  adds  nothing  which  excites  or  adds  to  it. 

Mr.  Mann.  There  is  an  inherent  defect  in  sugar  to  which  he  adds 
nothing  whatever  unless  he  leaves  the  cover  off. 

Mr.  Urion.  He  would  be  required  in  that  case,  would  he  not,  to 
furnish  only  a  car  that  had  a  cover  to  it,  and  not  a  flat  car? 

Mr.  Mann.  I  say  the  question  is  whether  Congress  can  require  the 
carrier  to  furnish  a  covered  car. 

Mr.  Urion.  I  think  it  is  already  settled  that  the  carrier  must  fur- 
nish the  proper  equipment  for  carrying  the  commodity  which  he  holds 
himself  out  to  carry. 

Mr.  Mann.  Is  not  refrigeration  a  necessary  equipment  for  the  car- 
riage of  peaches  from  Georgia  to  Boston? 

Mr.  Urion.  It  is  not  a  necessary  element.  It  is  an  aid.  It  is  an 
aid,  and  preserves  the  fruit  in  transit. 
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Mr.  Mann.  Is  it  not  absolutely  essential? 

Mr.  Urion.  It  may  be  essential. 

Mr.  Mann.  Is  it  not  absolutely  essential  in  the  carriage  of  peaches 
from  Georgia  to  Boston  that  they  be  refrigerated? 

Mr.  Urion.  Yes,  sir;  for  that  distance  it  is. 

Mr.  Mann.  That  being  the  case,  has  not  Confess  the  same  power 
to  require  ample  accommodations  to  be  f urnishea  to  preserve  the  fruit 
so  far  as  can  be  properly  done  by  further  aid  as  it  has  to  require  what 
is  necessary  to  preserve  sugar  from  rain  ? 

Mr.  Urion.  And  insure  against  the  inherent  defects  in  it?  No,  sir; 
I  believe  not. 

Mr.  Mann.  They  do  not  insure.  They  only  furnish  such  accommo- 
dations as  they  can. 

Mr.  Urion.  I  think  the  Supreme  Court  and  our  text  writers  who 
have  studied  that  question  take  a  contrary  view  of  it. 

Mr.  Stevens.  I  have  here  a  citation  from  a  case  of  The  Prussia,  93d 
Federal  Rei)orter,  page  837.  You  have  cited  another  case  but  from 
another  volume  (88  Fed.  Rep.),  531,  and  an  entirely  different  case.  I 
will  read  this: 

It  is  the  duty  of  the  carrier  by  water,  when  he  offers  a  veseel  for  freight,  to  see 
that  she  is  in  a  suitable  condition  to  transport  her  carf^  in  safety;  and  he  impUedly 
warranto  that  this  duty  lias  been  fulfilled.  And  when  he  proposes  to  transport 
across  the  Atlantic  a  cargo  of  frozen  meat,  we  agree,  as  was  adjudged  in  The  Maori 
King  (1895),  2  Q.  B.,  550,  and  Queensland  National  Bank  v.  Peninsula  and  Oriental 
Steam  Navigation  Co.  (1898),  1  Q.  B.,  567,  that  he  must  be  taken  to  stipulate  with 
the  shipper  that  the  vessel  is  provided  with  suitable  apparatus  of  requisite  efficiency 
to  enable  him  to  deliver  it  in  proper  order. 

Mr.  Urion.  Yes;  that  is,  where  he  contracts  to  do  it.  He  is  not 
obligated;  but  if  he  binds  himself  to  furnish  refrigeration,  he  must 
do  it. 

Mr.  Stevens.  No,  this  language  is  that  he  must  be  taken  to  stipu- 
late  

Mr.  Urion.  In  his  contract. 

Mr.  Stevens.  It  assumes  that  he  stipulates  to  provide  propei 
apmratus. 

Mr.  Urion.  I  do  not  recall  having  seen  that  case.  The  matter  is 
touched  on  in  this  one  I  have  cited. 

Mr.  Stevens.  The  language  is  here:  "When  he  proposes  to  trans- 
port across  the  Atlantic  a  cargo  of  frozen  meat,  we  agree  *  *  * 
that  he  must  be  taken  to  stipulate,''  and  so  forth.  G  not  that  an 
implied  contract? 

Mr.  Urion.  Exactly;  when  he  takes  frozen  mieat  and  agrees  to  carry 
it  safelv,  he  must. 

Mr.  Mann.  Then  what  difference  is  there  when  the  railroad  takes  a 
cargo  of  peaches  ? 

Mr.  Urion.  It  is  a  matter  of  contract. 

Mr.  Mann.  No. 

Mr.  Urion.  I  think  you  will  find  it  is  a  matter  of  contract  on  the 
commodities  going  abroad  in  these  various  vessels. 

Mr.  Mann.  The  carriage  of  meat  abroad  being  a  well  recognized 
trade,  do  you  think  that  Congress  could  regulate  that  in  any  way  on 
vessels  entering  the  ports  of  this  country? 

Mr.  Urion.  I  thinlc  it  is  altogether  a  matter  of  contract,  under  the 
decisions  and  under  the  law. 
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Mr.  Mann.  Very  well.  But  where  a  trade  grows  up  and  a  custom 
screws  up  which  becomes  incorporated  into  the  trade,  which  was  not 
known  ten  or  fifty  or  one  hundred  years  ago  but  which  still  becomes 
recognized  as  a  necessary  part  of  that  trade  and  that  necessity  is 
recognized  by  the  common  carriers  themselves,  do  you  say  that  Con- 
gress has  not  the  power  to  regulate  that? 

Mr.  Urion.  I  doubt  it. 

Mr.  Mann.  I  do  not  have  any  doubt  about  it  whatever. 

Mr.  Stevens.  Here  is  a  case  in  ninety-third  Federal  Rejwrter,  the 
case  of  Martin  v.  South wark,  where  it  was  held  that  a  water  carrier  hold- 
ing itself  out  as  a  common  carrier  of  perishable  goods  has  the  initial 
duty  of  providing  and  operating  proper  refrigerating  apparatus  for 
the  safe  carriage  of  such  commodities. 

Mr.  Urion.  What  case  is  that? 

Mr.  Stevens.  It  is  the  case  of  Martin  v.  South  wark,  (191  U.  S., 
1).  Of  course  we  can  not  settle  that  question  here.  You  had  bet- 
ter proceed  with  your  statement. 

Mr.  Urion.  I  have  nothing  further  to  say  on  the  subject  at  this  time. 
I  thank  you,  Mr.  Chairman  and  gentlemen. 

STATEMENT  OF  MB.  THOMAS  B.  PELDEE,  JE.— Continued. 

Mr.  Felder.  Mr.  Chairman,  the  committee  has  very  kindly 
extended  to  me  a  good  deal  of  time,  still  I  would  like  to  be  heard  now 

brieflv. 

Mr.  Stevens.  Proceed,  then. 

Mr.  Felder.  On  the  question  just  propounded  by  the  gentleman 
from  Illinois  in  relation  to  the  dut}'  of  carriers  to  provide  facilities 
for  freight,  permit  me  to  say  I  have  taken  occasion  to  look  into  the 
question  to  some  extent,  and  the  result  of  my  investigation  is  that  it 
is  within  the  jurisdiction  of  Congress  to  require  carriers  to  furnish 
ordinary  facilities  for  the  transportation  or  freight.  For  instance, 
take  the  case  referred  to  by  the  gentleman  from  Illinois. 

It  would  be  necessary  to  cover  the  sugar,  because  if  it  was  not  cov- 
ered it  would  be  totally  destroyed  by  rain  and  moisture.  I  do  not 
understand  that  it  can  be  made  the  duty  of  the  carrier  to  furnish  any 
extraordinary  devices  for  the  protection  of  perishable  commodities, 
and  I  put  this  as  an  illustration 

Mr.  Stevens.  Would  you  not  admit  that  it  was  obliged  to  furnish 
ordinary  devices  adapted  to  the  particular  commodity? 

Mr.  Felder.  Yes,  sir.  Of  course  that  must  be  conceded.  Let  me 
put  this  case.  Ice  is,  per  se,  a  very  perishable  commodity.  Railroads 
are  required  to  transport  ice.  I  teke  it  that  the  railroads  engaged  in 
interstate  commerce  could  be  required  by  Congress  to  furnish  a  rea- 
sonably well  constructed  car  to  be  used  in  the  transportation  of  ice, 
but  I  assume  that  no  man  will  contend  for  a  moment  tnat  the  railroads 
can  be  required  to  furnish  specially  constructed  refrigerators,  so  that 
ice  will  be  delivered  at  its  destination  in  the  same  state  of  preservation 
that  it  was  in  when  received. 

Mr.  Mann.  You  admit  that  if  the  railroad  company  attempted  to 
carry  ice  on  a  flat  car  with  the  sun  shining  on  it  they  would  not  per- 
mit it,  and  Congress  could  regulate  it? 

Mr.  Felder.  As  to  the  carrying  of  freight  and  the  furnishing  of 
facilities  I  contend  that  Congress  has  no  right  to  require  railroads  to 
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go  further  than  to  furnish  the  ordinary  facilities  for  the  transporta- 
tion of  freight. 

Mr.  Mann.  Is  not  the  furnishing  of  ice  an  ordinary  facility  for  the 
transportation  of  peaches  from  Georgia  to  Boston? 

Mr.  Felder.  No,  sir. 

Mr.  Mann.  Can  you  transport  peaches  from  Georgia  to  Boston 
without  ice? 

Mr.  Felder.  My  opinion  is  that  you  can  not  by  freight. 

Mr.  Stevens.  During  the  peach  season  ? 

Mr.  Felder.  During  the  peach  season. 

Mr.  Mann.  So  that  they  would  be  of  any  value  at  all  on  their 
arrival? 

Mr.  Felder.  Nor  could  you  transport  fresh  beef  without  ice. 

Mr.  Mann.  That  is  exactl}'^  it. 

Mr.  Felder.  But  I  believe  for  Congress  to  require  the  carrier  to 
furnish  this  ice  would  be  requiring  the  carrier  to  furnish  extraordinary 
facilities  for  the  transportation  of  these  things,  and  this  Congress  has 
no  constitutional  power  to  do. 

Mr.  Mann.  You  sajr  extraordinary  facilities;  but  I  ask  you  whether 
the  furnishing  of  ice  is  not  an  ordinary  facility  in  the  transportation 
of  peaches  ? 

Mr.  Felder.  I  answer  that  in  this  way:  Some  years  ago  icing  was 
unknown;  then  peaches,  in  limited  quantities,  were  shipped,  and  when 
they  reached  their  destination  some  of  those  peaches  were  decayed 
and  others  were  not. 

Mr.  Mann.  Were  peaches,  a  few  years  a^o,  in  any  quantity  what- 
ever shipped  from  Georgia  to  Boston  by  freight? 

Mr.  Felder.  No,  sir;  they  were  shipped  by  express. 

Mr.  Mann.  They  were  not  shipped  by  express? 

Mr.  Wanger.  He  says  they  were  shipped  by  express. 

Mr.  Mann.  So  that  it  shows  his  proposition  has  no  application  to 
that  shipment.  The  business  has  grown  up  now.  No  one  would  have 
imagined  fifty  years  ago  that  a  steamship  company  would  be  required 
to  furnish  refrigeration  for  the  shipment  of  meat  from  New  York  to 
Liverpool. 

Mr.  Felder.  Precisely  so. 

Mr.  Mann.  Do  you  think  we  can  require  it  now  ? 

Mr.  Felder.  Without  answering  that  question  directly  I  will  make 
this  observation.  Of  course  that  is  not  now  up  for  consideration^ 
because  nothing  of  the  sort  is  embraced  in  the  bill  introduced  by  the 
distinguished  chairtuan.  But  if  you  require  the  railroad  to  do  it  you 
have  got  to  give  the  railroad  extra  compensation  for  doing  it. 

Mr.  Stevens.  There  is  no  question  about  that. 

Mr.  Felder.  But  this  is  the  question  before  this  committee,  and 
this  is  the  question  that  we  are  discussing,  namely,  whether  or  not  the 
Federal  Congress  has  the  constitutional  right  to  declare  the  private 
oar  companies  engaged  in  this  sort  of  commerce  to  be  common  car- 
riers, and  to  put  them  under  the  jurisdiction  of  the  Interstate  Com- 
merce Commission.  That  is  substantially  what  we  are  discussing,  not 
what  Congress  might  require  the  agencies  of  interstate  commerce  to  do. 

Mr.  Mann.  Just  one  moment.  Is  not  this  the  question  before  Con- 
gress, namel}^  whether,  finding  that  refrigerator  car  lines  are  now 
engaged  in  furnishing  ice  and  thereby  preserving  fruits  on  freight 
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traffic  passing  from  one  State  to  another,  we  can  not  regulate  the 
practice  that  we  find  is  in  existence  'i 

Mr.  Felder.  I  say  that  you  can  not,  and  I  want,  in  this  connection, 
to  answer  a  question  which  goes  to  the  very  fiber,  the  gist,  of  this  mat- 
ter, the  question  which  was  propounded  by  Mr.  Townsend,  the  gen- 
tleman who  sat  here  yesterday,  to  Mr.  Urion.  The  thing  recurs  to 
that,  at  last:  What  is  the  relationship  between  these  various  parties 
under  this  form  of  contract 3  Mr.  Townsend  asked  Mr.  Urion  if  it 
was  possible  for  the  private  car  lines,  under  the  form  of  contract 
which  was  put  in  evidence,  to  bring  suit  for  the  refrigerator  charges 
when  the  shipper  and  the  refrigerator  line  were  not  parties  to  the  con- 
tract, or  whether  or  not  he  would  have  to  sue  the  railroad,  and  who 
would  have  to  be  sued  in  such  case. 

Mr.  Mann.  It  is  so  well  settled  in  my  State,  and  I  think  in  most  of 
the  other  States,  that  I  do  not  think  it  is  wortn  while  to  discuss  it. 

Mr.  Felder.  What  is  that'^ 

Mr.  Mann.  I  say  that  is  a  question  that  is  so  well  settled,  as  a  legal 
proposition,  out  in  my  country,  that  it  is  not  worth  discussion. 

Mr.  Felder.  And  yet  this  whole  question  hinges  on  the  relationship 
between  those  parties,  and  it  is  dual  in  its  nature. 

The  principle  of  law  does  not  exist  in  any  one  State,  but  is  universal, 
so  far  as  I  know  that  under  this  form  of  contract,  where  the  railroad 
undertakes  to  contract  with  the  private  car  line  to  furnish  refrigera- 
tion, the  railroad  is  acting  in  the  capacity  of  agent  for  the  shipper, 
and  the  shipper  is  his  undisclosed  principal,  and  where  the  service  thus 
contracted  for  is  performed  by  the  railroad,  the  railroad  is  merely  an 
agent,  and  is  not  a  proper  or  a  necessary  party  to  any  suit  growing  out 
of  breaches  of  the  contract.  When  the  contract  is  made,  and  it  devel- 
ops that  the  conti*act  is  made  by  the  railroad  for  A,  B,  or  C,  then  the 
cost  of  the  refrigeration  can  be  sued  for  and  collected,  without  making 
the  railroad  a  party,  the  shipper  being  the  undisclosed  agent  of  the 
principal. 

Now,  on  the  other  hand,  if  the  railroad  contracts  with  the  refriger- 
ator company  to  furnish  this  icing,  and  it  is  improperly  done  by  the 
refrigerator  company  and  as  a  resuitof  the  improper  icing,  or  improper 
re-icing  of  the  car,  ciamages  ensue,  why,  clearly  the  railroad  is  neitner 
a  necessary  nor  a  proper  party,  because  in  that  transaction  the  rail- 
road is  the  agent  for  the  unais(;losed  principal,  and  the  undisclosed 
principal  is  tne  private  car  line,  and  the  shipper  can  sue  originally  the 
private  car  line  for  any  damages  that  may  have  ensued. 

Now,  let  me  call  your  attention  just  briefly  to  the  character  of  the 
contract,  and  I  think  the  reason  will  become  apparent  why  Congress 
has  nothing  to  do  with  these  car  lines.  As  I  say,  the  relationship  is 
dual.  The  railroad  leases  from  private  car  lines  exactly  as  they  do 
from  trust  companies,  and  that  question  was  fully  gone  into  a  day  or 
two  affo — as  to  how  they  "were  leased  from  trust  companies.  The  rail- 
road Teases  these  cars  from  the  ear  lines,  and  they  do  not  receive  a 
weekly  rental  or  a  monthly  or  a  yearly  rental  for  those  cars,  but 
they  receive  three-fourths  of  1  cent  for  each  mile  traveled.  Now,  the 
car  thus  becomes  a  part  of  the  system  of  cars  of  the  railroad  company 
which  leases  it,  and  if  that  car  becomes  derailed  in  transit  and  the  fruit 
with  which  it  is  loaded  is  destroyed,  the  railroad  is  responsible  because 
that  car  is  a  part  of  the  property  of  the  railroad.     But  if,  under  this 
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contract,  the  refrigration — the  icing — is  improperly  done,  if  tho 
refrigeration  is  poor  and  damage  ensues  to  the  shipper,  the  private 
car  fine  is  responsible  in  damages,  and  the  suit  is  brought  against  the 
private  car  line. 

Now,  let  us  see  about  the  character  of  the  service.  I  have  not  the 
decision  before  me,  but  some  court  of  last  resort  has  held^  and  I  have 
it  upon  my  brief,  that  where  a  man  is  engaged  in  furnishing  coal  in 
more  than  one  State  for  the  agencies  of  interstate  commerce — for  the 
engines  on  a  railroad — he  is  not  engaged  in  interstate  commerce,  because 
the  trains  thus  engaged  are  merely  the  instrumentalities,  the  agencies 
of  commerce.  The  things  that  they  carry  constitute  the  interstate 
commerce.  In  other  words,  the  train  that  starts  away  from  Fort 
Valley  en  route  to  New  York  with  these  cars  attached  is  not  interstate 
commerce;  it  is  the  agency  of  interstate  commerce. 

And  to  illustrate  that,  every  single,  solitary  one  of  those  cars,  includ- 
ing the  Armour  caro,  is  subject  to  State  taxation  from  the.  time  it 
leaves  Fort  Valley  until  it  returns,  and  the  Supreme  Court  of  the 
United  States  has  pointed  out  the  way  in  which  the  calculation  must 
be  made  to  subject  those  cars  to  taxation.  But  the  things  carried  in 
those  cars  are  not  subject  to  taxation.  That  is  the  interstate  com- 
merce. And  we  get  these  two  things  confused.  The  railroad  is  the 
agency  of  interstate  commerce,  while  the  thing  it  carries  is  the  inter- 
stote  commerce.     One  is  subject  to  taxation,  and  the  other  is  not. 

Now,  some  question  was  made  a  few  moments  a^o — I  think  the 
chairman  of  the  committee  suggested  it — as  to  the  nght  of  Congress 
to  compel  these  corporations  to  furnish  food.  Now,  that  is  a  matter 
for  State  regulation  and  not  a  matter  for  Federal  regulation.  Various 
States  have  passed  laws  requiring  the  railroads  running  within  their 
borders  to  furnish  ice  water,  heat,  and  other  things  conducive  to  the 
comfort  of  the  passenger.  I  apprehend  that  it  wul  not  be  contended 
that  the  Federal  Congress  has  any  authority  like  that  which  the  States 
exercise.  The  States  exercise  it  because  these  com]^nies  are  chartered 
by  the  States,  and  they  do  it  in  the  exercise  of  their  police  power. 

Mr.  Mann.  You  think  that  Congress  could  not  legislate  as  to  the 
question  of  heating  the  cars  engaged  in  interstate  commerce? 

Mr.  Fblder.  I  do  not  think  so,  especially  freight  cars.  How  would 
you  regulate  it? 

Mr.  Mann.  There  is  not  the  slightest  doubt  about  it.  We  have 
made  a  provision  in  reference  to  tne  use  of  air  brakes,  purely  as  a 
matter  of  safety. 

Mr.  Wanoer.  And  as  to  the  automatic  couplers,  also. 

Mr.  Mann.  Yes,  and  everything  like  that.  There  is  not  the  slight- 
est doubt  about  our  authority  to  regulate  that. 

Mr.  Felder.  I  have  been  practicing  law  about  twenty  years,  quite 
actively  engaged,  and  with  all  due  deference  to  the  views  of  the  com- 
mitteeman 1  have  yet  to  find  any  question  about  which  there  is  **not 
the  slightest  doubt."  I  think  all  questions  involving  legal  matters  are 
hedged  about  by  doubts. 

Mr.  Mann.  There  are  many  legal  questions  about  which  there  is  not 
the  slightest  doubt,  Mr.  Felder. 

Mr.  Felder.  There  is  another  question,  raised,  I  think,  by  the 
chairman  of  the  subcommittee,  to  which  I  want  to  refer.  The  largest 
common  carrier  hauling  peaches  in  the  State  of  Georgia  is  the  Central 
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Railroad.  The  Central  Railroad,  so  far  as  carrying  peaches  is  con- 
cerns, originates  and  ends  in  the  State  of  Georgia.  Both  of  the 
termini  of  this  road  are  in  the  State. 

The  road,  I  am  informed,  transports  more  peaches  than  all  the  bal- 
ance, or  almost  as  much  as  all  the  oalance,  of  the  roads  in  this  country 
put  together.  The  Central  Railroad  of  Geoi^gia  is  chartered  by  the 
State  of  Georgia.  It  has  no  Federal  franchise.  And,  therefore,  as  to 
this  business — this  private-car  business — Congress,  1  submit,  has  no 
pK>wer  to  require  the  Central  Railroad  of  Georgia,  or  any  other  line 
that  operates  wholly  within  a  State,  to  furnish  this  sort  of  equipment. 
Now,  what  right  would  the  Commission  have  to  fix  a  rate?  Absolutely 
none.  And  Congress  has  no  power  to  confer  the  right  to  fix  a  railroad 
rate  for  the  transportation  or  peaches  within  the  State  of  Georgia. 

Mr.  Mann.  Was  not  that  question  settled  by  the  Supreme  Court  of 
the  United  States,  as  to  the  Central  Railroad  of  Georgia  in  the  Social 
Circle  case,  where  the  same  thing  was  set  up? 

Mr.  Felder.  No,  sir.  The  Social  Circle  case  was  the  Georgia 
Railroad. 

Mr.  Mann.  The  Social  Circle  was  a  very  far-reaching  case. 

Mr.  Felder.  Was  that  the  Jim  Crow  car  case? 

Mr.  Mann.  No,  sir;  that  case  involves  the  rate  from  Cincinnati  and 
Chicago  to  Social  Circle,  where  the  railroads  set  up  that  they  onlv 
charged  the  local  rate  from  the  poihts  in  their  State,  where  they  took 
their  freight,  to  Social  Circle;  and  the  question  was  involved  of  the 
rate  to  Atlanta,  and  the  Supreme  Court  held  that  that  was  of  no  avail. 

Mr.  Felder.  But  here  is  the  point  I  am  making.  I  did  not  finish 
what  1  was  saying.  The  rate  operates  entirelv  within  the  State,  and 
therefore  if  a  rate  was  made  by  the  Interstate  Commerce  Commission, 
if  a  rate  was  made  in  this  matter,  then  they  would  have  the  right  to 
charge  the  full  local  rate,  and  therefore  if  the  full  local  rate  was 
charged  by  that  road,  plus  the  rate,  whatever  it  might  be,  fixed  by  the 
Interstate  Commerce  Commission,  the  rate  for  that  business  would  be 
so  high  as  to  handicap  the  shippers  of  fruit  and  vegetables.  That  is 
the  point  I  am  making  on  that. 

Mr.  Mann.  You  mean  they  would  go  out  of  the  business  of  hand- 
ling fruit? 

Mr.  Felder.  I  mean  this,  that  if  they  charged  a  local  rate  from  one 
end  of  their  road  to  the  other,  and  then  there  was  added  to  that  the 
rate  fixed  by  the  Interstate  Commerce  Commission.  As  it  is,  we  get 
the  benefit  of  differentials. 

Mr.  Mann.  The  Supreme  Court  held  that  you  could  not  charge  a 
local  rate  on  a  shipment  intended  to  go  outside  of  the  boundaries  of 
the  State,  no  matter  whether  your  railroad  was  wholly  within  the  State 
or  not. 

Mr.  Felder.  That  decision  has  escaped  me. 

Mr.  Mann.  That  is  one  of  the  most  prominent  decisions  there  is  on 
railroad  rates — the  Social  Circle  case. 

Mr.  Felder.  No,  sir.  The  railroads  could  decline  to  accept  a  car- 
load of  peaches  beyond  the  end  of  its  line,  and  no  contrary  doctrine 
has  ever  held  in  any  court. 

Mr.  Stevens.  No;  it  can  not.  It  can  not  decline  to  take  a  carload 
of  peaches  to  the  end  of  its  line. 

Mr.  Felder.  They  can  not  decline  to  take  them  to  the  end  of  the 
line,  but  they  can  decline  to  take  them  beyond  the  end  of  the  line. 
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Mr.  Mann.  If  they  wish  to  take  the  freight  to  the  end  of  the  line 
and  unload  it  out  of  the  cars,  that  is  their  privilege,  but  they  can  not 
take  it  to  the  end  of  the  line  and  transfer  that  carload  of  peaches  to 
another  line  for  transportion  further  and  escape  the  conclusion  that 
that  is  interstate  commerce. 

Mr.  Felder.  I  admit  that. 

Mr.  Mann.  Now,  your  proposition  is  that  they  can  not  transfer  it  to 
the  end  of  the  line  and  take  it  out  of  the  car,  and  that  this  would  put 
them  out  of  the  business? 

Mr.  Felder.  My  point  is  that  if  you  require  the  railroad  to  furnish 
its  own  equipment  for  the  transportation  of  peaches,  no  small  railroad 
can  afford  to  own  the  equipment. 

Mr.  Mann.  That  is  a  (][uestion  of  policy. 

Mr.  Stevens.  Where  is  your  home,  Mr.  Felder? 

Mr.  Felder.  Atlanta,  Ga. 

Mr.  Stevens.  Is  there,  or  was  there,  a  newspaper  published  there 
last  August  entitled  "The  Atlanta  News?" 

Mr.  Felder.  There  was;  yes,  sir. 

Mr.  Stevens.  What  kind  of  a  paper  is  it,  a  reputable  paper? 

Mr.  Felder.  The  Atlanta  News?  Yes,  sir;  it  is  a  small  evening 
paper  published  in  our  State. 

Mr.  Stevens.  A  daily  paper? 

Mr.  Felder.  Yes,  sir. 

Mr.  Stevens.  In  the  Atlanta  News  of  the  6th  day  of  August,  1904 — 
that  was  the  middle  of  the  last  peach  season,  was  it  not,  right  in  the 
middle  of  the  peach  season? 

Mr.  Eelder.  I  would  say  it  was.  Of  course,  there  are  peaches 
which  ripen  a  little  later  in  north  Georgia  than  in  south  Georgia. 

Mr.  Stevens.  A  statement  appeared  in  the  Atlanta  News  on  the 
6th  day  of  August,  1904,  which  I  will  read,  as  follows: 

The  statement  of  the  Armour  outfit  that  the  railroads  are  glad  to  make  exclusive 
contracts  because  it  has  the  equipment  is  not  bomo  out  by  utcts.  In  The  News  of 
August  6, 1904,  the  Atlanta,  Ga.,  correspondent  wrote: 

**The  failure  of  the  refrigerator  people  to  furnish  the  8hipi)er8  of  north  iTCorgia 
with  a  sufficient  number  of  refrigerator  cars  for  use  in  shipping  their  peaches  has 
seriously  affected  the  growers  during  the  past  week.  Although  the  shippers  and 
transportation  lines  have  been  clamoring  for  more  cars,  the  refrigerator  people  have 
api)eared  indifferent  or  careless  in  furnishing  them.  On  account  of  the  scarcity  of 
cars  the  shippers  have  suffered  heavy  losses.  In  a  few  instances,  upon  the  request  of 
shippers  who  were  unable  to  secure  refrigerator  cars  when  wanted,  the  transportation 
lines  pressed  into  service  non refrigerator  cars  in  order  to  move  the  surplus  fruit  alr^suly 
on  the  platforms  at  the  stations. 

"could  not  get  cars. 

"Being  unable  to  secure  the  rec^uired  number  of  cars  for  the  transportation  of  fruit 
already  gethered  and  ready  for  shipment,  a  large  number  of  growers  at  Marietta,  Ga., 
a  station  on  the  W.  &  A.  K.  R.  and  Atlanta,  Knoxville  &  Northern  Railway,  held  a 
meeting  and  served  notice  upon  the  transjwrtation  lines  that  tmless  they  were  fur- 
nished with  refrigerator  cars  at  once  they  would  undertake  to  hold  the  roads  respon- 
sible for  any  damage  sustained.  Similar  action  was  taken  by  the  growers  and 
shippers  at  Adairsville,  Ga.,  a  local  point  on  the  W.  &  A.  Railroad,  and  one  of  the 
largest  peach  shipping  t)ointfl  along  that  line. 

**  Very  few  shippers  here  are  aware  of  the  fact  that  the  special  lines  of  railroad,  or 
those  leaving  the  (leorgia  points,  are,  in  some  respects,  to  blame  for  the  shortage  in 
refrigerator  cars.  Armour  has  binding  contracts  signed  with  those  roads  which  pre- 
vent any  other  refrigerator  line  from  furnishing  cars.  There  would  have  been  no 
shortage  in  refrigerator  cars  if  other  than  the  Armour  cars  were  allowed  in  the  State, 
The  Continental  Fruit  Transportation  Co.  was  prepared  to  furnish  several  hundred 
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cars  to  the  Georgia  shippers  if  the  railroads  would  have  allowed  it  to  go  into  the 
peach  territory.  Several  New  York  and  Boston  commission  men  had  assurances 
from  the  C.  F.  T.  people  that  they  had  the  cars  and  were  ready  to  put  them  down 
there,  but  were  shut  out  by  the  Armour  contract." 

m 

That  is  the  statement.     What  have  you  to  say  about  that  statement? 

Mr.  Felder.  Without  being  informed  about  the  facts,  I  want  to 
say  this,  that  The  News  is  an  eminently  reliable  and  respectable  sheet,, 
published  in  my  State.  But  statements  often  find  their  way  into  the 
columns  of  that  paper,  as  they  do,  1  believe,  into  papers  throughout 
the  country,  which  are  very  inaccurate.  Mr.  Fleming,  the  agent  of 
the  Armour  people,  is  in  the  room,  and  can  answer  about  this  of  his 
own  knowledge.    I  can  only  answer  on  information. 

STATEMENT  OF  MB.  I.  M.  FLEMDrO. 

Mr.  Fleming.  I  was  in  Atlanta  at  the  time,  Mr.  Stevens.  I  was 
there  in  charge  of  the  work.  1  would  like  to  ask  how  much  of  that 
article  that  you  have  read  was  quotation  and  how  much  original? 

Mr.  Stevens.  All  that  I  read  was  quotation,  and  1  read  all  the  quota- 
tion. ^ 

Mr.  Fleming.  As  to  the  C  F.  T.  part  of  it,  and  what  they  were 
willing  to  do? 

Mr.  Stevens.  I  read  all  the  quotation,  from  there  down  to  there 
[indicating  on  article]. 

Mr.  Fleming.  I  was  thinking  that  probably  the  latter  part — the 
part  as  to  the  C.  F.  T. — might  have  been  a  little  misleading. 

Mr.  Stevens.  No,  sir;  I  read  the  whole  quotation. 

Mr.  Fleming.  The  actual  fact  is  that  just  about  the  first  ten  days  in 
August,  when  the  heaviest  part  of  the  crop  in  north  Georgia  was 
moving  out,  was  the  time  m  which  that  excessive  movement,  far 
above  the  estimate,  of  which  Mr.  Robbins  spoke  the  other  day, 
occurred,  which  amounted  to  alx)ut  1,000  cars.  They  had  estimated 
that  there  would  be  about  4,000  cars  of  peaches  to  move  out  of  the 
State  of  Georgia,  and  in  reality  there  turned  out  to  be  something 
over  5,000  carloads,  and  the  principal  increase  was  in  this  district 
they  referred  to  there,  just  north  of  Atlanta,  between  Atlanta  and 
Chattanooga,  on  the  W.  &  A.  road  and  on  the  Southern  Railroad. 

Mr.  Stevens.  You  have  exclusive  contracts  with  both  those  lines  i 

Mr.  Fleming.  Yes,  sir;  with  both  of  those  lines.  The  railroads 
have  always  recognized  there  that  we  had  a  right  to  a  notice  of  twenty- 
four  hours  to  fill  an  order  for  a  refrigerator  car  for  loading,  to  be 
furnished  at  the  station  within  twenty-four  hours  of  the  time  the  order 
was  placed.  During  about  three  days  of  the  heaviest  movement  we 
were  practically  half  a  day — well,  say 'from  twelve  to  twenty  hours — 
behind  in  filling  the  orders;  but  we  were  within  the  twenty-four- 
hour  limit.  1  was  located  at  Atlanta,  and  was,  1  will  say,  in  actual 
charge  of  the  work.  In  that  movement  during  those  ten  days,  the 
heaviest  part  of  the  movement,  we  moved  between  2,200  and  2,300 
cars.  And  that  was,  I  should  say,  a  movement  50  per  cent  higher  and 
heavier  than  that  which  was  anticipated  or  of  wnich  any  notice  was 
ever  given  b}'  the  railroads  or  the  shippers.  It  exceeded  the  estimates 
by  50  per  cent;  yet  we  did  till  those  orders,  as  I  say,  within  the  twenty- 
four-hour  limit,  possibly  with  one  or  two  exceptions  at  isolated  points. 
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And  you  heard  the  statement  of  Judge  Gober,  who  is  one  of  the  big- 
gest shippers,  if  not  the  largest  one,  at  Marietta. 

Mr.  1  ELDER.  He  is  the  biggest  shipper  in  north  Georgia. 

Mr.  Fleming.  Yes;  he  is  the  biggest  shipper  north  of  Atlanta,  and 
I  think  his  statement  ought  to  carry  some  weight  as  to  the  actual  con- 
ditions. 

,  Mr.  Mann.  Did  you  refuse  to  permit  the  use  of  other  refrigerator 
cars  and  thereby  prevent  the  furnishing  of  sufficient  cars  for  this 
movement? 

Mr.  Fleming.  No,  sir;  the  question  never  came  up. 

Mr.  Stevens.  It  is  stated  in  this  article  that  there  were  two  meet- 
ings of  growers  held,  one  at  Marietta  and  another  at  Adairsville,  and 
that  the  shippers  at  those  meetings  stated  that  the}^  had  not  sufficient 
equipmemt  furnished  by  your  company,  and  they  demanded  sufficient 
equipment  from  other  companies,  but  could  not  obtain  it  on  account 
or  your  exclusive  contmcts. 

Mr.  Fleming.  Well,  that  would  work  out  as  an  actual  fact;  yes,  sir. 
That  would  be  the  fact  if  they  had  asked  for  those  cars.  1  do  not 
know  that  they  did  take  such  action. 

Mr,  Stevens.  All  I  know  is  what  is  stated  in  that  article  from  the 
Atlanta  News.  * 

Mr.  Fleming.  I  think  that  the  article  there  referred  to  is  grossly 
exaggerated. 

Mr.  Mann.  Under  your  exclusive  contracts  with  these  railroads,  do 
you  mean  to  say  that  if  you  can  not  furnish  the  cars,  the  railroad  is  not 
permitted  to  get  the  cars  from  some  other  company? 

Mr.  Fleming.  Well,  I  think  the  Central  of  Georgia  contract  that 
was  read  yesterday  bears  right  on  that  point,  that  in  case  we  could  not 
get  the  necessary  number  of  cars  there  in  time,  or  it  became  apparent 
that  we  would  not  be  able  to  fill  orders,  that  contract  provides  that 
they  could  ^o  out  and  get  other  cars  and  we  would  be  compelled  to  ice 
them,  and  give  them  the  same  attention  as  though  they  were  our  own 
cars. 

Mr.  Mann.  So  that,  as  a  matter  of  fact,  under  your  contract  with 
that  milroad  company,  if  3^ou  did  not,  last  August^  furnish  your  own 
cars  in  sufficient  quantities  to  handle  the  freight,  within  the  twenty- 
four  hour  limit,  the  railroad  company  had  the  right 

Mr.  Fleming.  They  had  the  right. 

Mr.  Mann  (continuing).  To  get  other  refrigerator  cars  and  compel 
you  to  ice  them  ? 

Mr.  Fleming.  We  would  have  had  to  ice  them  and  give  them  the 
benefit  of  the  same  facilities  for  icing  and  reicing  that  we  have  for  our 
own  cars.     That  case  has  happened  once  before. 

About  three  years  ago  in  North  Carolina  there  was  a  temporary 
scarcity  of  cars  there  one  day.  *  There  had  been  some  interruption  to 
the  southbound  empty  movement,  and  1  think  there  were  about  10 
C.  F.  T.  cars,  the  cars  of  the  same  line  referred  to  in  this  article  you 
have  just  read,  delivered  to  us  by  the  railroad,  and  those  cars  were 
handled  and  iced  on  the  same  terms  as  our  own  cars. 

Mr.  Felder.  1  will  add  to  that  statement  that  Mr.  Dean,  a  lawyer 
from  Rome,  Ga.,  made  a  statement  in  behalf  of  the  Esch-Townscnd 
bill,  and  in  advocacy  of  it  before  the  Senate  Committee.  Before  he 
maae  the  statement  I  asked  him  whom  he  represented,  and  he  said  the 
Association  of  Peach  Growers  in  North  Georgia. 
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I  asked  him  if  there  was  B.ny  dissatisfaction  about  the  car  service, 
and  he  said  that  it  was  very  shght  in  comparison  with  the  rates  that 
the  railroads  charged,  and  he  informed  me,  furthermore,  •  that  he 
thought  the  excuse  of  the  car  lines  for  not  rendering  the  most  efficient 
and  satisfactory  service  during  the  last  season  was  verv  good,  that  the 
peach  crop  ripened  very  rapidly,  and  that  peaches  had  been  grown  in 
very  small  quantities  in  North  Georgia  pnor  to  last  season;  that  the 
i  ndustry  had  about  doubled,  and  it  seemed  that  nobody  was  in  a  posi- 
tion to  foretell  the  very  large  increase  that  had  occurred. 

Mr.  Fleming.  Just  m  that  connection  I  want  to  say  that  our  con- 
ti-act  provides  that  if  we  fail  to  fill  these  orders  within  the  prescribed 
time,  sa,v  the  24  hours,  and  damage  is  done  to  the  shippers  they  have 
the  ri^ht  to  call  on  us  to  refund  in  damages  equivalent  to  the  lack  of 
facilities.  We  have  not  received  any  claims  from  the  North  Georgia 
shippere,  and  that  crop  was  moved  last  August,  and  it  is  now  flie 
niiaale  of  February. 

Mr.  Stevens,  lou  have  not  received  any  claims  from  them? 
Mr.  Fleming.  I  do  not  think  we  have  received  one;  not  a  single 
one.  Some  may  come  in.  I  believe  the  statute  of  limitations  is  four 
years.  Some  of  those  claims  may  come  later.  But  we  have  not  had 
a  single  excessive  claim,  and  I  am  not  positive  if  any  claims  at  all  have 
]>een  presented. 

Mr.  Escii.  Have  you  had  any  claims  from  any  other  sections  on 
account  of  a  shortage  of  cars? 

Mr,  Fleming.  Yes,  sir.  The  first  year  of  the  operation  of  this 
exclusive  contract  with  the  Central  Railroad  of  Georgia — this  was  in 
1808 — practically  the  same  condition  existed,  except  that  it  was  in  the 
southern  part  of  the  State,  that  existed  in  the  northern  part  of  the 
State  last  year — that  is,  the  shippers  were  unaccustomed  to  growing 
the  fruit  on  a  large  scale,  and  aid  not  know  how  to  estimate  their 
crops;  and  where  we  moved  that  year,  1  think,  about  2,000  or  2,100 
cars,  it  had  only  been  estimated  that  there  would  be  about  1,200  or 
1,300  cars.  Now,  at  the  last  minute,  when  the  rush  of  the  crop  came 
on,  before  we  realized  it  we  were  out  of  cars  and  out  of  ice,  and  1  know 
that  for  ten  successive  day^s  we  shipped  36  carloads  of  ice  a  day  from 
Cedar  Lake,  Ind.,  to  Macon,  Ga.,  and  if  an}'^  accident  had  happened 
to  one  of  those  special  train  loads  of  ice,  we  would  have  been  "  up  a 
tree,*'  as  the  saying  is,  the  next  day,  to  ice  the  cars  that  were  coming 
back  empty  for  loading.     That  kept  up  for  ten  days. 

Armour  &  Co.  shipped  7,000  tons  of  ice,  because  they  were  obliged 
to  ship  it,  because  they  were  under  contract  to  furnish  the  cars  and 
the  ice.  And  we  had  claims  when  the  season  was  over,  which  was  by 
the  end  of  July — after  the  season  was  over,  during  the  months  of 
August  and  September,  we  had  claims  presented  to  the  amount  of 
about  $17,000  for  failure  to  furnish  cars  within  the  twent3'-four  hour 
limit.  Some  of  the  peaches  were  not  even  shipped,  although  they 
were  tendered  to  the  railroad,  and  before  the  railroad  recognized  the 
fact  that  it  was  up  to  them  to  furnish  a  car  within  twenty-four  hours, 
and  where  they  were  not  furnished  some  of  the  peaches  were  just 
allowed  to  rot  on  the  platforms. 

Now,  we  settled  all  those  claims  except  one,  and  one  of  the  attorneys 
of  the  company  from  Chicago  met  me  at  Atlanta  in  the  early  part  of 
October,  as  soon  as  our  season  was  over  in  Maryland,  where  I  was 
working,  and  we  spent  six  weeks  there  and  settled  all  the  claims  except 
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the  one  referred  to  here  by  Mr.  Urion,  the  claim  of  Doctor  Boss, 
which  wa8  in  the  courts.  W  e  did  not  claim  that  we  did  not  owe  them 
money,  or  that  we  had  not  damaged  them,  because  we  knew  that  we 
had.  The  only  question  was  how  much  we  owed  them.  That  case 
was  fought  in  the  court  for  four  years,  and  they  finally  got  a  verdict 
which  was  within  $100  of  what  we  offered  them  before.  There  was 
no  contention  on  our  part  that  we  did  not  damage  this  fruit,  and,  as  I 
say,  we  finally  settled  at  satisfactory  figures. 

Mr.  Willingham,  who  came  here  the  other  day  and  testified,  had  a 
claim  of  $1,700,  and  it  was  settled  for  $1,100  upon  our  showing  him 
what  was  the  actual  loss,  and  he  was  open  to  argument,  and  was  a  just 
man,  and  he  settled  and  we  paid  him  cash.  Now,  that  is  the  onl^" 
charge.  We  have  these  claims  come  up  all  over  the  country.  You  can 
not  always  have  your  service  perfect,  some  mishaps  will  occur,  and  it 
comes  within  my  province  to  settle  claims  for  improper  service  on 
that  account.  1  have  worked  in  the  territory  between  Florida  and 
Pennsylvania  and  New  York. 

STATEMENT  OF  MR.  THOMAS  B.  FELDER,  JR.-  Continued. 

Mr.  Felder.  I  want  to  put  this  question  to  the  committee.  I  think 
it  is  vital  to  the  fruit  growers  of  my  State.  Suppose  you  should  pass 
a  bill  requiring  the  milroads  to  furnish  this  equipment,  and  turn  that 
whole  matter  over  to  the  Interstate  Commerce  Commission.  As  1 
have  said,  so  far  as  the  Central  Railroad  is  concerned,  the  peaches  and 
the  cantaloupes  originate  around  Fort  Valle}'.  The  line  of  that  rail- 
road ends  in  the  city  of  Atlanta,  going  to  the  eastern  markets,  and 
suppose  when  that  order  was  put  into  effect  the  Central  Railroad 
should  say  to  the  fruit  growers  around  lort  Valley,  '*If  you  hav^e  any 
peaches  to  transport,  1  will  put  them  in  my  box  cars  and  deliver  them 
to  Atlanta  and  turn  them  over  to  the  connecting  lines.  I  will  siraplx- 
make  a  contract  with  you  to  take  these  peaches  to  Atlanta.  The 
Federal  Congress  has  no  jurisdiction  over  me;  I  am  an  intrastate 
carrier."  Suppose  that  should  be  their  attitude,  and  suppose  they 
should  refuse  to  build  the  ice  houses  and  furnish  this  reingeration. 
I  respectfull}'  submit  that  that  would  be  a  natural  result,  because  the 
railroads  would  not  be  able  to  furnish  the  immense  amount  of  equip- 
ment necessar}^  to  carr^  a  crop  ^thered  and  marketed  within  the 
space  of  four,  five,  or  six  weeks — it  would  take  that  period  to  gather 
it.  Now,  would  not  that  result,  I  submit,  in  the  annihilation  of  an 
industry  which  is  growing  and  developing  as  almost  no  other  indus- 
try is  growing  and  developing  in  this  country?  Therefore  1  say  that 
I  am  not  surprised  that  a  great  number  of  peach  growers  of  mj'  sec- 
tion, and  a  great  many  berry  growers  and  melon  growers  have  come 
here  voluntarily  and  gone  before  this  committee,  and  have  asked  per- 
mission to  present  their  views  about  this  matter,  and  have  petitionee! 
Congress  to  sUiy  its  hand  and  not  be  the  instrumental  means  of  destro}- 
ing  and  annihilating  this  industry. 

Mr.  Stevens.  According  to  Mr.  Urion  we  have  not  any  hand. 

Mr.  Felder.  Assuming,  now,  that  you  can  deal  with  this.  I  do 
not  grant  that,  but  assuming  that  the  act  of  building  ice  plants  along 
at  intervals  of  90  to  100  miles  where  the  trains  are  stopped  and  the 
cars  are  ''kicked  out"  and  re-iced  and  then  coupled  up  and  moved 
along  to  their  destinations,  is  interstate  commerce,  although  1  do  not 
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think  that  is  in  any  sense  an  act  of  interstate  commerce  or  subject  to 
regulation  by  the  Fedeml  Congress;  but  granting  for  the  sake  of  argu- 
ment that  it  is  so  subject,  and  supposing  that  you  pass  this  act  and  put 
it  upon  the  statute  books,  do  you  not  simply  destroy  the  thing  that 
you  are  endeavoring  to  foster  and  protects 

Uow,  since  I  came  to  Washington,  and  prior  to  my  coming  to  Wash- 
ington, I  have  gone  through  the  testimony  of  everyone  who  has  testified 
here,  and  also  in  the  various  hearings  before  the  Interstate  Commerce 
Commission,  and  as  far  as  I  can  find,  or  as  I  have  been  able  to  discover, 
nobody  complains  about  the  service  or  the  charges  for  refrigeration 
except  a  few  middlemen  whose  business  and  calling  has  been  rendered 
precarious,  if  it  has  not  been  taken  away  entirely  by  reason  of  the 
facilities  afforded  bv  this  private  car  line. 

Mr.  Mann.  Mr.  Urion  made  that  same  statement.  If  you  have  not 
already  done  so,  I  wish  you  would  explain  to  us  how  increasing  the 
amount  of  this  tmflSc  and  increasing  the  quantity  of  the  peaches  which 
are  delivered  to  the  middlemen  ruins  their  business. 

Mr.  Felder.  I  will  make  that  so  plain  that  he  who  runs  may  read. 
Now,  I  am  a  sort  of  a  farmer  myself.  I  raise  melons  and  various 
other  farm  products.     I  have  farms  in  Georgia  and  in  Indiana. 

Mr.  Mann.  I  do  not  see  what  you  want  to  pi'actice  law  for. 

Mr.  Felder.  I  practice  law  so  as  to  keep  my  farms  going.  If  my 
income  as  lawyer  is  cut  off  I  would  be  compelled  to  auit  farming. 

Mr.  Stevens.  You  are  not  a  success  as  a  farmer,  tnen? 

Mr.  Felder.  I  am  a  William  Jennings  Bryan  kind  of  farmer,  an 
ag^riculturist;  I  spend  what  I  make  practicing  law  on  my  farm.  I  am 
not  a  William  Jennings  Bryan  man  in  any  other  sense. 

In  the  olden  times,  oefore  the  advent  of  the  private  car  lines,  under 
the  old  method,  the  farmer  would  ship  a  carload  of  watermelons  or  a 
carload  of  cantaloupes  to  one  of  the  near-by  markets,  Savannah,  Chatta- 
nooga, or  Atlanta,  and  then  he  would  sit  down  and  wait,  going  to  the 
post-office  day  after  day  to  get  his  remittance;  finally,  aiter  several 
weeks  of  anxious  waiting,  he  would  get  a  letter  about  to  this  effect: 
Dear  Sir:  Your  watennelons  came  to  this  market— or  your  canta- 
loupes, or  berries,  or  peaches,  as  the  case  might  be — in  a  very  defective 
condition.  Indeed,  could  find  no  sale  for  them.  I  advanced  freight 
charges,  and  I  therefore  hope  that  you  will  send  me  by  return  mail  $50 
or  $75,  or  $100 — whatever  the  amount  might  be — to  cover  the  freight 
charges. 

Now,  that  farmer  had  no  means  of  knowing  whether  that  commis- 
sion merchant  had  told  the  truth  about  the  transaction  or  not.  He  had 
no  means  of  keeping  tab  on  the  commission  merchant. 

Now,  I  do  not  say  that  commission  merchants  are  more  dishonest 
than  other  people,  but  the  old  system  afforded  a  certain  kind  of  tempta- 
tion to  the  commission  man  to  take  all  the  corn  for  the  toll  and  swear 
to  the  sack. 

Now,  under  the  old  method  the  watermelons  were  shipped  under  a 
contract  whereby  the  railroad  was  relieved  from  liability  for  damage 
from  natural  causes.  Under  the  new  system  the  private-car  lines  must 
see  that  every  load  of  these  refrigerated  products,  peaches,  and  such 
things  are  delivered  in  good  condition,  and  if  they  fail  to  do  it,  they 
have  to  pay  the  damages,  and  a  carload  of  peaches  is  a  very  valuable 
thing  when  it  is  delivered  in  good  shape  in  tne  market. 
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Under  the  present  system  that  car  arrives  and  the  agents  of  the  car 
line  are  there  to  inspect  it  and  to  report  the  condition  in  which  that 
car  was  received  at  the  point  of  destination.  Not  only  that,  but  com- 
mission merchants  would  not  incur  the  hazard  of  the  traffic  in  this 
business  on  their  own  account  under  the  old  svstem.  The  shipments 
on  consignment  were  on  account.  Under  tne  new  system,  where 
transportation  is  made  certain,  and  where  the  condition  of  the  fruit 
when  it  reaches  its  destination  is  made  certain,  the  commission  mer- 
chants instead  of  handling  it  on  account,  go  out  among  the  peachy 
berry,  and  melon  growers  and  buy  directly  from  the  farmers,  because 
they  can  calculate  with  reasonable  certainity  that  the  things  they  pur- 
chase will  be  delivered  within  a  certain  time  in  the  market,  and  that 
they  will  be  delivered  there  in  prime  condition.    That  is  the  situation. 

Mr.  Mann.  No,  your  whole  argument  is  in  favor  of  this  thing  being 
a  benefit  to  the  commission  merchant. 

Mr.  Felder.  Not  at  all,  sir. 

Mr.  Mann.  It  seems  to  me  that  way. 

Mr.  Felder.  Well,  I  have  been  very  unfortunate,  then,  in  making 
myself  understood. 

Mr.  Mann.  So  far,  the  only  reason  that  you  have  given  in  favor  of 
the  commission  merchants  not  being  in  favor  of  the  refrigerator  line^ 
is  in  favor  of  it. 

Mr.  Felder.  In  answer  to  that  I  want  to  say  that  when  a  man 
handles  a  thing  on  your  account,  and  on  a  commission,  he  is  a  com- 
mission merchant;  but  he  ceases  to  be  a  commission  merchant  when 
he  goes  out  among  the  farmers  and  buys  their  products  straight  out 

Mr.  Mann.  Whether  he  is  a  commission  merchant  or  not,  he  con- 
tinues to  exist  and  do  business.  Now,  why  should  he  be  in  favor  of 
handling  rotten  stuff  on  account  rather  than  being  permitted  to  do  what 
he  does  now,  namely,  to  go  out  and  buy  it  on  his  own  account? 

Mr.  Felder.  It  ought  to  be  perfectly  obvious  to  the  gentleman  that 
it  reauires  capital  to  do  that,  and  the  other  sort  of  business  requires 
very  little  or  no  capital.  There  are  not  many  engaged  in  it,  because 
the  volume  is  larger  and  the  profit  is  less. 

Mr.  Stevens.  None  of  those  gentlemen  who  have  appeared  before 
this  committee,  or  who  testified  before  the  Senate  committee,  are  men 
of  that  class — those  having  no  capital  or  responsibility. 

Mr.  Felder.  Well,  I  should  imagine  from  reading  the  testimon}- 
of  Mr.  Ferguson  that  he  is  not  a  very  large  dealer. 

Mr.  Stevens.  No;  but  he  buys  on  his  own  account.  He  goes  into 
the  field  and  purchases  fruit,  buys  it  and  ships  it  whenever  he  can  get 
it  to  advantage.     He  is  entirely  reliable  and  truthful. 

Mr.  Felder.  My  recollection  of  it  is  that  he  stated  that  he  handled 
40  cars  only  last  year. 

Mr.  Stevens.  I  do  not  think  that  appeared  before  this  committee. 

Mr.  Felder.  I  read  it,  I  suppose,  in  the  testimony  before  the  Sen- 
ate committee. 

Mr.  Stevens.  However,  conceding  that  he  only  purchased  40  cars, 
those  were  his  cars  of  goods  and  he  was  entitled  to  fair  treatment, 
charges,  and  facilities. 

Mr.  Felder.  I  do  not  know  Mr.  Ferguson.  I  assume  that  he  is  a 
very  nice  man,  and,  no  doubt,  a  very  honest  man;  but  of  all  the  com- 
mission merchants  in  the  United  States  who  are  aggrieved  by  the  car 
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lines  and  their  manner  of  doing  business,  I  think  only  two  of  them 
came  here  to  present  their  grievances. 

Mr.  Stevens.  1  know,  but  they  represented  a  very  large  number  of 
reDutable  concerns. 

Mr.  Feldeb.  Well,  I  will  not  go  into  that. 

Mr.  Mann.  These  people  who  go  down  in  Georgia  and  buy  peaches 
and  ship  them  to  Boston — are  not  those  peaches  when  they  arrive  in 
Boston  nandled  by  the  commission  men? 

Mr.  Feldeb.  Not  altogether. 

Mr.  Mann.  Generally,  do  they  not  reach  the  retail  trade  through 
the  commission  men? 

Mr.  Feij3Eb.  I  never  had  the  pleasure  of  meeting  Mr.  Hale  until  he 
testified  before  this  committee.  I  paid  very  strict  attention  to  his  tes- 
timony, and  my  recollection  is  that  he  said  that  he  was  a  citizen  of 
Connecticut,  and  that  be  was  engaged  in  the  fruit  industry  of  that  State, 
and  that  he  had  a  larg^e  acreage  in  Georgia,  and  he  added — and  my 
information  on  the  subject  had  been  to  the  same  effect — that  he  was 
the  largest  individual  peach  grower  in  the  world.  He  has  the  reputa- 
tion in  my  State  of  having  grown  very  rich  in  that  industry,  and  he,  in 
detailing  the  particular  method  pursued  by  him  in  transacting  his 
business,  said  that  he  would  ship  peaches  from  Georgia  to  New  York  or 
the  E^t,  wherever  he  shipped  tnem,  and  when  the  peaches  got  there  he 
would  be  there  to  receive  them,  or  his  agents  would  be  there  to  receive 
them  and  sell  them. 

He  did  not  handle  his  peaches  through  commission  merchants.  He 
and  Mr.  Willin^ham  and  other  gentlemen  are  interested,  and  vitally 
interested,  in  this  industry,  because  they  have  their  money  invested  in 
it.  If  these  commission  merchants  lose  by  the  modern  methods  of 
conducting  this  business,  they  can  go  into  some  other  business;  they 
have  nothmg  to  lose;  but  the  men  who  came  here  and  appealed  to  Con- 
gress to  stay  its  hand,  saying  that  they  were  perfectly  satisfied  with 
the  methods  pursued  by  the  car  companies,  have  their  money  invested 
in  the  business,  and  they  all  said  that  it  was  perfecti}'  satisfactory  to 
them. 

Mr.  Mann.  As  a  matter  of  fact,  are  not  most  of  these  people  who 
go  out  and  buy  this  class  of  products,  these  commission  men,  engaged 
in  the  commission  business,  and  handling  the  product  which  they  buy 
in  their  own  houses  in  the  big  cities? 

Mr.  Feldeb.  I  do  not  know  what  a  commission  man  is,  except  what 
he  is  defined  to  be  under  the  law.  When  a  man  goes  and  buys  a  thing 
straight  out,  he  becomes  the  owner;  when  he  sells  it  for  his  own  benefit 
he  is  the  owner  and  is  not  a  commission  man. 

Mr.  Mann.  If  a  man  runs  a  commission  house  on  Water  Street,  in 
Chicago,  but  goes  down  in  southern  Illinois  and  buys  a  carload  of 
strawberries,  does  that  take  him  out  of  the  class  of  commission  men? 

Mr.  Feldeb.  He  is  still  a  commission  man. 

Mr.  Mann.  We  have  taken  him  out  of  the  class  of  commission  men. 
Why  is  he  opposed  to  that  car-line  business,  then? 

Mr.  Feldeb.  Verj  few  of  them  seem  to  be  opposed  to  it.  For 
instance,  one  very  distinguished  man,  who  has  a  place  in  Philadelphia, 
came  here  and  stated  that  the  thing  was  perfectly  satisfactory. 

Mr.  Mann.  You  came  here,  and  stated  that  no  one  was  opposed  to 
this  except  the  middleman. 

Mr.  Feldeb.  If  anyone  else  is  opposed  to  it  I  have  never  heard  of 
them. 
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Mr.  Mann.  And  now  you  say  that  there  are  very  few  of  those  who 
are  opposed  to  it? 

Mr.TELDER.  Yes,  sir. 

Mr.  Mann.  You  think  those  very  few  men  have  created  a  great  deal 
of  furore? 

Mr.  Felder.  I  used  to  be  a  legislator  myself,  and  I  was  chairman 
of  a  very  prominent  committee  of  the  House.  We  had  a  great  many 
of  these  sort  of  things,  and  when  a  man  hung  his  hat  in  our  commit- 
tee room,  concerned  nimself  about  legislation  on  subjects  in  which  we 
had  no  interest,  we  would  call  him  a  ^^ walking  delegate;"  and  I  do  not 
know  any  difference  between  the  walking  delegate  who  goes  about  the 
country  and  gets  up  labor  compacts,  and  the  walking  delegate  who 
goes  about  the  country  and  gets  chambers  of  commerce  to  indorse 
certain  legislation.  He  is  none  the  less  a  walking  dele^te,  if  he  is 
engaged  in  promoting  legislation,  even  though  he  is  a  millionaire. 

Now,  my  recollection  is  that  some  gentlemen  who  do  not  reside  in 
our  State"  visited  several  towns  therein  and  called  meetings  of  the 
chambers  of  commerce  and  said,  *4f  you  will  indorse  these  various 
propositions,  you  will  get  something  for  nothing." 

Now,  we  have  not  attained  to  that  ideal  condition,  in  my  State, 
where  we  are  not  willing  to  get  something  for  nothing;  we  are  like 
other  people. 

Mr.  Stevens.  1  suppose  that  you  would  class  a  man  like  President 
Truesdell,  of  the  Lackawanna,  or  Mr.  Cassett,  of  the  Pennsylvania,  as 
a  walking  delegate  because  he  believes  some  legislation  is  necessary 
on  private  car  matters. 

Mr.  Felder.  I  would  not  so  classify  him,  as  I  know  nothing  about 
him. 

Mr.  Stevens.  Have  you  not  noticed  that  almost  every  official  of  a 
railroad  in  the  United  States  who  ha^  given  an  expression  on  this  sub- 
ject says  that  there  should  be  some  legislation  on  this  subject? 

Mr.  Felder.  No,  sir;  I  have  emphatically  not. 

In  conclusion,  I  have  to  thank  the  committee  for  the  attention  they 
have  accorded,  and  the  many  courtesies  shown  me  during  the  delivery 
of  my  remarks.  1  regret  that  1  have  found  it  necessary  to  take  up  so 
much  of  the  valuable  time  of  the  committee  in  the  presentation  of  my 
views  in  behalf  of  the  great  interest  I  represent. 

(Thereupon  the  committee  adjourned.) 


Fort  Valley,  Ga., 

February  6, 1905. 
Hon.  E.  B.  Lewis,  Wcahington^  D.  C. 

Dear  Sir:  I  beg  to  call  your  attention  to  the  fact  that  the  fruit  growers  of  this 
section  of  tjreorgia  are  greatly  interested  in  the  question  of  transporUition  of  fruits, 
and  are  consequently  much  concerned  as  to  pending  measures  before  Congress  that 
may  affect  this  vital  interest. 

I  do  not  understand  the  proposed  legislation  and  have  no  argument  to  make  in 
consequence,  but  I  think  it  will  be  well  to  call  vour  attention  to  one  phase  of  the 
matter  which  we  think  should  l>e  kept  steadily  in  mind  in  whatever  action  shall  be 
taken  in  reference  to  private  car  lines  which  handle  our  business  in  refrigerator  cars. 

We  do  not  think  that  the  private  car  line  can  be  safely  driven  out  of  business, 
as  the  fruit  shipments  call  for  a  specialized  service  on  a  very  large  scale  for  a  very 
short  time  during  any  one  vear.  Fort  V^alley  alone  used  1,000  cars  during  the  last 
season,  covering  a  period  of  not  more  than  live  weeks.  Marshallville  used  approx- 
imately as  many,  besides  the  cars  used  at  other  shipping  points  in  this  part  of  the 
Btato. 
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It  seems  to  roe  that  any  situation  which  would  force  growers  to  depend  alone 
upon  the  facilities  the  Central  Railroad  could  provide,  without  being  allowed  to 
make  contracts  with  private  car  companies,  would  greatly  jeopardize  our  power  to 
UQarket  our  fruits. 

Any  legislation  which  would  seem  to  have  the  effect  of  driving  private  car  com- 
panies out  of  our  territory  alarms  us.  I  know  Congress  will  not  want  to  do  anything 
that  will  harmfully  affect  fruit  growers,  but  the  question  is  whether  this  would  not 
have  this  effect.  I  know  you  will  be  willing  to  hear  from  your  constituents  upon 
this  question  and  that  your  influence  will  be  exerted  to  forward  what  you  consider 
their  interests. 

For  this  reason  I  have  taken  the  libertv  of  calling  your  attention  to  this  matter  in 
the  respect  mentioned.    I  need  not  call  your  attention  to  the  magnitude  of  the 
interests  involved.     I  have  written  to  Senator  Bacon  on  the  same  line  and  I  will  be 
satisfied  that  you  will  take  this  feature  of  the  question  into  consideration. 
Yours,  very  truly, 

H.  A.  Mathews. 


Columbus,  Ga.,  January  SI,  1905. 
Hon.  W.  C.  Adamson,  WoBhmgtony  2).  C. 

Dbar  Sir:  As  a  fruit  grower  of  Chattahoochee  County,  I  address  you  on  the  subject 
of  the  fruit  car  agitation  now  being  considered  by  Congress. 

It  is  the  opinion  of  myself  and  all  others  with  whom  I  have  talked  about  the 
matter  that  the  private  fruit-car  lines  have  made  possible  the  development  of  the 
fruit  industry  of  our  State.  The  railroad  companies  could  never  be  <lepended  upon 
to  give  satisractory  service  in  handling  the  fruit  crop,  and  I  therefore  ask,  on  behalf 
of  myself  and  otners  interested,  that  you  use  your  best  endeavors  to  prevent  any 
l€»gislation  that  will  tend  to  change  the  present  system  of  handling:  fruit  shipments 
by  endeavoring  to  liave  the  fruit  cars  owned  and  operated  by  the  railroad  companies. 
Yours,  truly, 

H.  L.  Woodruff. 


Macon,  Ga.,  February  16,  1906, 
Hon.  E.  B.  Lewis, 

Hou»e  of  JiepreseniaiiveSj  Washington,  D,  C. 

Dear  Sir:  Your  favor  of  the  3d  addressed  to  D.  M.  Hughes,  president,  has  just 
been  referred  to  me  for  answer  from  the  fact  that  I  am  a  member  of  the  transporta- 
tion committee  of  our  association,  which  has  had  the  matter  of  rates  up,  with  a  view 
of  some  relief,  for  the  pa«t  five  years,  and  therefore  I  am,  perhaps,  a  little  more  con- 
versant with  the  rate  question. 

I  will  state  that  our  association  has  already  indorsed  the  movement  to  give  the 
Interstate  Commerce  Commission  or  some  other  body  power  to  regulate  the  rate 
question  and  power  to  enforce  their  decisions.  There  will  l)e  another  large  meeting 
t)f  our  association  at  Macon  on  February  22,  at  which  I  feel  sure  a  still  stronger 
indorsement  will  be  given. 

I  note  you  desire  some  information  in  regard  to  the  "private  car"  system,  and 
that  you  think  something  should  be  done  on  that  line.  Our  committee  have  been 
doing  considerable  work  as  regards  getting  information  and  will  state  that  we  agree 
with  you  thoroughly.  I  understand  Mr.  Willingham,  of  Macon,  and  two  or  three 
other  independent  growers  have  been  before  your  committee,  but  these  gentlemen 
are  mostlv  interested  in  other  business  and  therefore  were  perhaps  not  thoroughly 
posted,  although  some  of  their  statements  were  correct.  I  will  answer  your  ques- 
tions first  and  then  give  you  the  views  of  our  committee  on  the  **  private  car"  (juestion. 

In  answer  to  vour  first  question,  will  state  that  there  are  no  initial  or  terminal 
charges  except  the  usual  ones  which  obtain  in  other  lines  of  busineps.  The  Fruit 
(vrowers'  Express,  which  is  the  Armour  line,  and  which  now  control  all  the  private 
refrigerator  lines,  make  a  contract  with  the  different  railroads  in  this  State  by  which 
these  railroads  agree  to  allow  no  other  refrigerators  to  handle  the  business,  or  in 
other  words,  an  "exclusive  contract.'*  The  railroads  aU  over  the  United  States  pay 
the  Fruit  (Irowers'  P2xpress  three-fourths  of  a  cent  per  mile  for  every  mile  these  cars 
are  hauled,  whether  empty  or  loaded.  All  kinds  of  produce  are  loaded  in  these 
refrigerators,  and  this  is  all  the  profit  the  Fruit  Growers'  Express  get  out  of  the  bus- 
iness except  such  kinds  of  produce  or  fruit  which  have  to  be  refrigerated. 

The  charge  for  this  refrigeration  has  varie<l  in  years  past  at'cording  to  the  compe- 
tition in  the  different  sections,  going  as  low  as  |50  ]>er  car  from  California  points  to 
New  York,  and  something  like  $20  to  $30  per  car  from  Michigan  points  to  New  York 
on  peaches.     Since  Armour  has  acquired  the  control  of  the  competing  private  lines 
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the  rate  of  refrigeration  from  California  points  to  New  York,  I  anderstand,  is  $80 
per  car^  and  a  somewhat  similar  rate  from  Michigan,  or  perhaps  aroond  $50  per  car 
from  Michigan.  The  distance,  I  believe,  from  California  is  between  3,000  ana  4,000 
miles.  The  Fruit  Growers'  Express  chai^  a  rate  of  12  cents  per  package,  with  a 
minimum  of  550  crates,  or  $68.75  per  car,  from  Geoiigia  points  to  New  York,  for  a 
distance  of  approximately  950  miles. 

This  amount  is  of  course  in  excess  of  the  freight  rate,  and  I  am  infcnmed  that  the 
railroads  do  not  participate  in  any  portion  of  this  amount;  so,  as  far  as  the  Gveor^ 
business  is  concerned,  the  Fruit  Growers'  Express  get  three-fourths  cent  per  mile 
for  bringins:  their  cars  in  here  empty,  and  also  get  three- fourths  cent  per  mile  and 
$68.75  on  the  haul  loaded  from  here  to  New  York.  These  cars  make  the  round  trip 
about  every  eight  days.  It  is  necessary  that  the  Fruit  (irowere'  Express  keep  a  force 
in  the  territory  to  see  that  the  ttirs  are  kept  moving  and  see  that  they  are  properly 
iced.  The  cars  require  icing  at  initial  point  of  6  or  7  tons,  and  after  loaded  they  ar^ 
reiced,  as  the  warm  fruit  generally  causes  part  of  the  initial  ice  to  melt  The  cars 
are  then  reiced  again  at  Atlanta,  Rockymount,  N.  C,  and  Alexandria  when  neoe^ 
sary;  and  of  course  after  the  car  is  thoroughly  chillecl  it  is  not  necessary  for  a  full 
icing  at  the  points  mentioned,  and  I  should  say  from  1  to  3  tons  at  such  points  would 
be  ample. 

I  will  state  further  that  we  have  no  means  of  knowing  that  this  icing  really  takes 
place  except  at  initial  points,  and  shippers  or  consignees  are  not  permitt^  to  examine 
the  bunkers  or  the  cars  at  destination  when  going  to  New  York  as  the  Pennsylvania 
Railway  unloads  the  car^  and  puts  the  peaches  **on  dock"  at  New  York.  Exami- 
nation, however,  is  permitted  at  destination  at  every  other  point  in  the  United  States, 
except  at  New  York,  although  it  is  impossible  for  a  8hip()er  to  know  the  amount  of 
ice  put  in  these  cars  at  re-icmg  stations  except  by  statement  from  the  Fruit  Grow- 
ers' Express.  I  am  informed  that  these  refrigerator  cars  cost  between  $1,500  and 
$1,800  apiece  and  that  they  give  a  net  revenue  of  about  $600  per  car  per  annum,  thus 
paying  for  themselves  every  three  years.  The  average  life  of  the  cars  is  from  twelve 
to  fifteen  years. 

Our  committee  is  of  the  opinion  that  the  service  from  this  State  is  comparatively 
satisfactory,  or  more  satisfactory  than  in  years  past,  when  there  were  several  csi 
lines  operating  on  one  line  of  ndlwav,  although  we  have  not  had  this  competition 
for  over  five  years,  and  it  is  natural  that  the  service  would  have  been  improved  no 
matter  how  manv  lines  might  have  operated.  We  believe,  however,  that  an  "exclu- 
sive contract"  should  not  be  permitted;  also  that  the  present  minimum  weight 
should  be  reduced,  as  the  present  cars  are  not  capable  of  properly  refrigerating  the 
minimum  weight  which  they  demand.  It  is  generally  known  that  the  United  Fruit 
Company,  which  control  the  banana  business,  is  also  owned  by  Armour,  tending  to 
prevent  competition  in  that  line,  and  which  will,  no  doubt,  extend  to  other  articles 
when  the  opportunity  presents  itself.  These  questions,  of  course,  would  have  to  be 
shown  before  some  such  tribunal  as  the  Interstate  Commerce  Commission,  and 
therefore  we  strongly  urge  that  the  private-car  lines  be  brought  under  the  same  act 
as  the  one  regulating  the  railroads,  and  we  can  not  possibly  see  why  this  should  not 
be  the  ease. 

The  railroad  question  is  far  more  serious  with  the  peach  shippers  and,  in  fact, 
with  shippers  of  all  kinds  of  produce  from  this  section  of  the  country,  and  I  will 
state  that  we  pay  a  higher  rate  than  any  other  section  of  the  United  States.  The 
present  rate  on  peaches,  in  excess  of  refrigerator  charges,  is  86  cents  from,  say.  Fort 
Valley  to  New  York;  Philadelphia,  86  cents;  Boston,  $1.12;  Baltimore,  83  cents. 
The  approximate  distance  td  New  York  is  950  miles.  The  distance  from  Fort  Valley 
to  Chicago  is  approximately  900  miles,  and  the  rate  is  63  cents;  Pittsbuiy,  64  centn; 
Buffalo,  65  cents,  and  Cincinnati,  45  cents.  You  will  note  that  the  so-called  western 
points  take  a  less  rate  than  the  so-called  eastern  points,  and  this  we  believe  is  caused 
on  account  of  the  "  close  affinity  "  of  the  lines  operating  between  this  section  and 
the  East,  while  we  have  apparently  had  considerable  competition  to  western  points. 
We  understand  that  Charlottesville,  Va.,  and  Cincinnati,  Ohio,  are  commonly  calle<l 
basing  points  for  the  eastern  and  western  shipments,  and  the  distance  to  each  is 
about  the  same  from  Fort  Valley. 

The  proportion  of  the  rate  up  to  Cincinnati  is  45  cents,  and  up  to  Charlottesville 
is  69  cents.  We  can  see  no  reason  for  this  especially  as  the  larger  portion  of  the 
business  goes  East  on  account  of  the  larger  markets  there,  and  therefore  the  cost  of 
handling  per  car  should  be  less.  We  have  called  the  attention  of  the  railroads  to 
this  discrepancy  time  after  time*  but  without  a  satisfactory  answer.  This  is  a  part  of 
the  local  situation.  Now  as  re^rds  rates  from  other  sections  will  state  that  the  car- 
load rate  on  apples  from  interior  New  York  State  to  Macon  is  40  cents  per  100. 
Apples  have  to  be  hauled  in  refrigerator  cars  but  without  icing.  No  chaive  is  made 
for  the  refrigerator.  Potatoes  40  cents  from  New  York  State  to  Macon.  Lemons  40 
cents.    Potatoes  from  Georgia  to  New  York,  I  underetand,  is  90  cents  per  100. 
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The  rates  on  peaches  from  Texas  points  to  New  York  with  a  distance  one-third 
greater  is  approximately  the  same,  and  to  Boston  a  shade  cheai)er.  The  rate  on 
pea<!he8  from  California  to  Boston,  I  understand,  is  $1.25  per  100  fur  a  distance  of 
3,000  to  4,000  miles  against  our  rate,  which  figures  approximately  $1.12  for  a  distance 
to  Boston  of  about  1,000  miles.  You  can  readily  see  that  while  we  are  more  favored 
as  rejgards  location  all  of  this  is  virtually  lost  by  the  present  rates.  We  have  made 
applications  for  the  past  ^ve  years  for  some  relief  to  the  railroads  without  any  suc- 
cess whatever,  and  we  sincerely  hope  some  bill  can  be  passed  where  such  matters 
can  be  presented  and  a  fair  decision  given  and  such  decision  enforced. 

The  prices  being  obtained  for  peaches  is  going  to  be  lessened  each  year  on  account  of 
the  lai^e  acreage,  and  has  already  dropped  now  from  about  $5  per  crate  several  years 
ago  to  $1  to  $1.50  at  destination.  The  next  crop  will  probably  show  over  5,000  cars 
and  I  do  not  believe  the  growers  will  get  cost  of  production  without  some  relief, 
which  will  mean  the  ruination  or  the  hurt  of  the  industry  as  far  as  Georgia  is  con- 
cerned. I  trust  you  will  pardon  my  long  letter,  but  you  asked  for  full  information 
and  I  hardlv  could  condense  it  into  shorter  form.  I  have  not  seen  a  copy  of  the 
Townsend-!^sch  bill,  but  I  would  like  very  much  to  see  one  and  would  appreciate 
any  views  you  might  wish  to  express  to  our  association  at  the  meeting  on  February 
22,  as  to  the  defects  in  present  bill.  If  you  consider  the  information  contained  herein 
worth  submitting  to  Senators  Bacon  and  Clay,  you  are  at  liberty  to  do  so,  and  I  sincerely 
ho^  that  all  of  our  Representatives  from  Georgia  in  both  Houses  can  see  their  way  to 
giving  any  bill  which  will  give  relief  their  hearty  support. 

I  am  sending  Hon.  Charles  Bartlett,  Congressman  from  this  district,  a  copy  of  this 
letter,  as  I  feel  sure  he  will  cooperate  with  you  on  this  line. 

With  ass^irances  of  my  highest  respect,  I  remain, 
Yours,  very  truly, 

F.  W.  Hazlehurst, 
Secretary  and  TVeasurer  Georgia  Peach  Growers'  Association, 


The  average  number  of  Street's  Western  Stable  Car  Line  cars.  Hicks'  stock  cars,  and 
Canda  Cattle  Company  cars  upon  the  railroads  engaged  in  interstate  traffic  from  West- 
ern States  points  to  Eastern  and  Atlantic  States  points,  covering  all  cars  engaged  in 
said  long  haul  traffic,  the  total  gross  earnings  of  these  cars  as  reported  by  the  railroads 
operating  the  same,  and  the  average  earnings  per  cslt  per  month  is  as  follows,  viz: 


Month  of— 


TotAl  rmm  Average  I  Average 
lotai^roiw   number   earnings 

of  cars,     per  car. 


eamihg«. 


1902. 

March " $10,488.17 

Aoril 6,4ft4.58 

May !  7, 265. 01 

June ■  7,976.69 

July I  6,939.14 

Auguut I  7,674.65 

September 7,S65.05 

October 10,263.10 

November 10, 859. 31 

December 14,&47.13 


1903. 


17,920.39 
19,861.07 


January 

February 

March .* I  19,960.62 

April I  13,484.27 

May I  10,682.02 

June '  11,096.33 

July 8,800.08 

August I  10,880.68 

September 10, 218. 06 

October 12, 379. 07 

November '.  13. 010. 33 

December '  13, 990. 35 


January . , 
February . 

March 

April 

May 

June 

July 


1904. 


20,737.49 
22, 647. 62 
24.630.01 
20,478.04 
16,962.75 
11,809.04 
11,771.34 


1,301 
997 
784 
773 
764 
751 
853 
883 
1,187 
1,492 


1,901 
2,255 
2,182 
1,647 
1,352 
1.187 
1,26^4 
1,247 
1,325 
1,314 
1.347 
1,639 


2,042 
2,628 
2,586 
2,101 
1,751 
1.4H5 
1,265 


98.06 
6.60 
9.27 

10.32 
9.08 

10.32 
8.64 

11.62 
9.14 
9.76 


9.42 
8.80 
9.86 
8.19 
8.00 
9.35 
6.97 
8.73 
7.71 
9.42 
9.68 
9.09 


10.16 
8.62 
9.62 
9.76 
9.11 
7.96 
9.81 
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State  of  Illinoir,  County  of  Cook,  ss: 

Joseph  J.  Schneider,  being  first  duly  sworn,  on  his  oath  deposes  and  Bays  that  he 
is  the  accountant  in  charge  of  the  car  records  of  Street's  Western  Stable  Car  Line 
and  has  served  in  that  capacity  for  more  than  two  years  continuously  last  past;  that 
he  has  compiled  the  above  statement  and  that  the  same  is  true  and  correct  in  every 
particular. 

Joseph  J.  Schxeides 

SuhscTibed  and  sworn  to  before  me  by  said  Joseph  J.  Schneider  this  18th  day  vi 
January,  A.  D.  1905. 

[seal.]  Kate  L.  Blade,  NoUxry, 


In  the  matter  of  charges  for  the  transportation  and  refrigeration  of  fruits  shipped 
from  points  on  the  Pere  Marquette  and  Michigan  Central  railroads. 

To  the  Commisshnerx  ofthf  InUraUUe  Commerce  CommisgUm, 

Gentlemen:  The  New  York  Commercial  of  November  16  contained  the  following 
item  of  news  which  we  assume  to  be  correct: 

Chicago,  November  15. 

An  appeal  was  made  to  the  Interstate  Commerce  Commission  to-day  to  compel  the 
railroaas  and  Armour  Car  Lines  to  reduce  the  charges  for  refrigeration  exacte«i 
against  shipments  of  Michigan  fruits.  The  commission  men  an<l  fruit  shippers  were 
representea  by  Attorney  Geoi^  W.  Plummer,  who  declared  that  nothing  had  been 
done  toward  relief,  altnough  m  its  recent  decision  in  the  matter  the  Commission 
declared  the  charges  to  be  unjust  and  excessive,  and  gave  the  defendants  time  in 
which  to  correct  the  evil.  Commissioner  Prouty  stated  that  the  Commission  was 
considering  the  question  and  would  gladly  receive  the  attorney's  ideas  as  to  what 
relief  that  rxxiy  could  offer. 

These  complainants  (ourselves)  have  always  maintained  that  the  ^vamen  of  the 
evil  develope<l  by  the  hearing  was  the  exclusive  contracts  of  the  railroads  with  the 
Armour  Car  Lines,  that  such  contracts  were  and  are  an  aiding  and  abetting  on  the 
part  of  the  carriers  in  the  violation  of  sections  1,  2,  3,  and  10  of  the  interstate-com- 
merce act,  and  this  main  evil  will  exist  so  long  as  the  contracts  are  in  force  regardless 
of  whetlier  the  refrigeration  charges  shall  be  reasonable  or  not 

We  claim  that  the  car  lines  is  not  a  common  carrier  and,  therefore,  not  subject  to 
the  act  to  regulate  commerce  and  that  the  evidence  discloses  that  they  are  violaton* 
of  other  statutes  of  the  United  States  and  subject  to  prosecution  therefor.  If  these 
contracts  merely  provided  for  leasing  cars  from  the  car  line  we  could  make  no  quarrel 
with  them  under  the  present  state  of  law. 

Under  the  head  of  "Conclusions"  in  the  report  and  opinion  of  the  Commission 
in  the  above-entitled  matter,  after  enumerating  certain  duties  of  the  railroads  arising 
out  of  their  common-law  liability,  the  opinion  proceeds: 

"The  defendant  railways  may  provide  such  cars,  either  by  purchase  on  their  own 
account  or  by  lease  from  other  roads,  and,  if  the  latter  plan  is  adopted,  they  may 
undoubtedly  enter  into  exclusive  contracts  like  that  before  us.  This  has  been  settled 
by  the  Supreme  Court  of  the  United  States." 

If  these  contracts  only  provided  for  leasing  cars,  the  authorities  dted  would  war- 
rant conclusions,  but,  as  was  said  before,  these  contracts  go  a  great  deal  further  than 
leasing  cars.  The  cases  cited  in  this  connection  were  between  the  carriers  and  })ri- 
vate  corporations,  and  not  between  carriers  and  the  public,  and  had  to  do  with  a 
special  business.  It  is  said  in  thfe  Pullman  Palace  Car  case:  **  The  business  is  alwav.s 
done  under  special  written  contracts,"  while  the  Commission  has  already  found  in 
the  pending  matter  that  all  the  services  covered  by  these  exclusive  contracts  had 
been  previousl  v  rendered  by  the  carriers,  as  is  done  in  other  kinds  of  ordinary  freight, 
and  the  hub  of  the  decision  in  the  Central  Stock  Yanls  Company  r.  Louisville  and 
Nasliville  Railway  Company  (192  U.  S.,  568)  was  to  the  effect  that  **  there  is  no  act 
of  Congress  that  attempts  to  give  courts  the  power  to  require  contracts  to  be  made  in 
a  case  like  this,"  and  that  the  railroad  had  a  right  to  provide  a  station  for  the  deli  very 
of  stock  and  to  deliver  thereat.  We  submit  that  the  cases  (rited  do  not  cover  the 
principle  or  the  practice  involvecl  in  these  exclusive  contracts. 

The  Commission  say  in  another  place:  "It  is  ]x>ssible  that  an  order  to  cease  and 
desist  from  those  exclusive  contracts,  so  long  as  the  rates  for  refrigeration  are  exor- 
bitant, might  be  enforceable."  Inasmuch  as  the  Commission  has  no  power  to  fix 
rates,  we  submit  that  the  qualifying  phrase,  "so  long  as  the  rates  for  refrigeration 
are  exorbitant,"  should  be  eliminated  from  consideration  and  if  it  is  possible,  and  if 
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the  Commission  are  agreed  that  it  is  within  their  province  to  issue  an  order  to  the 
railroad  companies  to  cease  and  desist  from  these  exclusive  contracts,  such  order 
would  certainlv  be  made  because  therein  lies  the  only  possible  remedy  under  the 
present  state  of  the  law. 

We  submit  this  further  consideration  that  the  first  question  on  the  facts  developed 
in  this  case  is  whether  the  Commission  has  anv  jurisdiction  in  the  premises;  and  if 
they  find  that  the^  have  none,  the  matter  ought  to  end,  so  far  as  the  Commission  is 
concerned,  in  findmg  the  facts  developed  at  the  hearing.  If,  on  the  other  hand,  the 
Commission  finds  that  it  has  jurisdiction  to  make  an  order  to  cancel  these  contracts 
and  that  such  order  might  be  enforceable,  we  submit  that  it  ought  to  be  done,  the 
consideration  which  impelled  the  Commission  to  refrain  from  making  such  an  order, 
namely,  the  immediate  opening  of  a  fruit-shipping  season,  no  longer  existing,  and, 
in  the  event  that  such  order  is  not  complied  with,  that  the  Commission  should  then 
take  steps  to  enforce  compliance.  If,  on  the  other  hand,  the  Commission  finds  that 
it  has  no  jurisdiction  to  make  an  order  on  the  facts  developed  in  this  hearing,  then 
we  respectfully  protest  against  suggestions  that  the  car-lines  company  and  the  rail- 
road companies  fix  It  among  themselves. 

This  inquiry  first  brought  to  light  these  refrigeration  contracts.  The  Commission 
had  corresponded  with  these  respondent  roads  as  late  as  November  14,  1903,  in 
respect  to  these  refrigeration  practices,  and  as  late  as  November  25,  1903,  Mr.  B.  B. 
Mitchell,  trafl&c  manager  of  the  Michigan  Central  road,  wrote  the  Commission  in 
respect  to  the  refrigeration  charges  of  $45  on  a  car  of  fruit  as  follows: 

**I  find  that  the  car  rental  of  $45  per  car  (which  I  understand  included  refrigera- 
tion as  well)  on  the  two  cars  named  was  charged,  as  stated;  not  by  this  company, 
however,  but  by  the  Armour  Refrigerator  Car  Line,  who  arranged  with  the  shipper 
for  the  use  of  the  cars. " 

When  this  letter  was  written  the  exclusive  contract  with  the  Michigan  Central  was 
in  force,  and  Mr.  Mitchell  must  have  known  it.  These  exclusive  contracts  existing 
on  the  Michigan  roads  are  no  doubt  duplicates  of  all  other  Armour  refrigeration  con- 
tracts wherever  in  force  in  the  Unitea  States.  These  practices  have  oeen  covert, 
l^ecause  the  railroads  knew  them  to  be  ill^al,  whether  under  the  jurisdiction  of  the 
Interstate  Commerce  Commission  or  not,  and  this  part  of  the  Commission's  con- 
clusion, to  wit:  '^This  matter  can  be  much  better  dealt  with  by  the  car-lines  com- 
pany and  the  railway  companies  than  by  the  Commission,  and  it  has  been  thought 
best,  this  being  a  general  investigation,  to  leave  the  matter  open  during  the  present 
shipping  season.  If  by  the  1st  of  next  October  these  refrigeration  charges  have  not 
been  readjusted,  the  Commiasion  will  take  further  action  in  the  matter,  either  in 
this  proceeding  or  by  some  new  proceeding,"  it  seems  to  us  is  a  recognition  of  these 
exclusive  refrigeration  contracts,  and  that  such  recognition  of  their  legitimacv  is  not 
warranted  by  the  common  law  nor  by  the  interstate-commerce  act,  whether  the 
Commission  may  have  jurisdiction  in  the  premises  or  not. 

Respectfully  submitted. 

Knudsen-Ferguson  Fruit  Company. 


Before  Interstate  Commerce  Commission.  In  the  matter  of  charges  for  the  transpor- 
tation and  refrigeration  of  fruits  shipped  from  points  on  the  Pere  Marquette  and 
Michigan  Central  railroads^. 

Brief  on  behalf  of  Knudseii- Ferguson  Fruit  Company. 

The  subject  in  hand  is  to  be  considered  in  the  light  of  certain  well-known  and 
established  legal  principles  to  which  attention  is  first  invited. 

There  seems  to  l^e  no  controversy  over  the  facts,  excepting  only  in  respect  to  the 
reasonableness  of  certain  refrigeration  charges,  and  the  relatively  unim|X)rtant  weight 
of  the  reasonableness  of  the  charge  is  so  marked  and  so  consincuous  that  there  is 
danger  of  clouding  the  main  issue  by  considering  this  question  at  all,  i.  e.,  referring 
to  the  refrigeration  charges  as  they  are  now  levied  and  collected  on  these  roads.  Our 
contention  on  this  point,  however,  is  that  no  charge  in  this  connection  is  collectible, 
over  and  above  the  freight  rate  for  fruit,  set  out  in  the  schedules  fileil  with  the 
Commission. 

The  Pere  Marquette  and  Michigan  Central  railroads  are  and  have  been  common 
carriers  during  all  the  time  covered  by  this  investigation,  engaged  in  carrying  fruits 
from  the  Michigan  fruit  belt  to  the  centers  of  population  in  the  various  States. 


242  PRIVATE   CAR   LINES. 

A  COMMON  CARRIBR  MUST  CABBY  FOB  ALL. 

The  primary  dut^  of  a  common  carrier  is  to  carry  for  all.  There  needs  no  citation 
of  authorities  to  this  point.  Such  is  the  doctrine  of  the  common  law,  and  that  doc- 
trine is  operative  upon  all  interstate  commercial  transactions,  except  so  far  it  may  l)e 
modified  hy  Conf^ressional  enactment.  (Western  Union  Telegrapn  Company  r.  Call 
Publishing  Company,  181  U.  S.,  92.) 

Referring  to  a  quotation  from  the  opinion  of  Mr.  Justice  Matthews,  in  Smith  r. 
Alabama  (124  U.  S.,  466-478),  as  alleged  authority  for  the  contention  that  there  is  no 
common  law  of  the  United  States,  and  for  the  purpose  of  showing  that  Justice  Mat- 
thews did  not  so  hold.  Justice  Brewer,  in  the  case  just  cited,  says: 

'*  But  it  is  an  entirely  different  thing  to  hold  that  there  is  no  common  law  in  force 
generally  throughout  the  United  States,  and  that  the  countless  multitude  of  inter- 
state commercial  transactions  are  subject  to  no  rules  and  burdened  by  no  restrictions 
other  than  those  expressed  in  the  statutes  of  Congress.'' 

And,  further — 

**  Can  it  be  that  the  great  multitude  of  interstate  commercial  tnuisactions  are  freed 
from  the  burdens  created  by  common  law,  as  so  defined,  and  are  subject  to  no  rule 
except  that  to  be  found  in  the  statutes  of  Congress?  We  are  clearly  of  the  opinion 
that  this  can  not  be  so,  and  that  the  principles  of  the  common  law  are  operative  upon 
all  interstate  commercial  transactions  except  so  £eu-  as  they  are  modified  by  Con- 
gressional enactment." 

And  further  in  the  case: 

''But  this  Question  is  not  a  new  one  in  this  court.  In  Interstate  Commerce  Com- 
mission V.  Baltimore  and  Ohio  Railroad  (145  U.  S.,  263,  275),  a  case  which  involved 
interstate  commerce,  it  was  said  by  Mr.  Justice  Brown,  speaking  for  the  court: 

"Prior  to  the  enactment  of  the  act  of  February  4,  1887,  to  regulate  conunerce, 
commonly  known  as  the  interstate-commerce  act  (24  Stat.,  379,  c.  1(M),  railway  traffic 
in  this  country  was  regulated  by  the  principles  of  common  law  applicable  to  common 
carriers." 

In  Murray  r.  Chicago  &  N.  W.  Ry.  Co.  (62  Fed.  Rep.,  p.  24,  25),  referred  to  in 
foregoing  opinion,  it  is  held  that: 

'*ln  determining  the  obligation  assumed  by  a  common  carrier  engaged  in  inter- 
state commerce,  the  court  has  the  right  to  apply  the  rules  of  the  common  law,  unless 
the  same  have  been  changed  by  competent  legislative  action;  in  an  action  for 
damages  for  charging  unreasonable  rates  for  transi>ortation  from  one  State  to  another, 
shipments  made  before  the  adoption  of  the  interstate-commerce  act  are  covered  by 
common  law  as  modified  by  the  act." 

And  further  in  the  opinion  it  is  said: 

"If  the  theory  now  contended  for  by  the  defendant  company  be  correct  (i.  e.,  that 
there  was  no  common  law  applicable),  then  from  the  foundation  of  the  Government 
up  to  April  4,  1887,  when  the  interstate-commerce  act  took  effect,  it  was  open  to  all 
the  common  carriers  engaged  in  foreign  or  interstate  commerce  to  act  as  they  please 
in  regard  to  accepting  or  refusing  freights,  in  regard  to  the  price  they  mighjt  charge, 
in  regard  to  the  care  they  should  exercise,  and  the  speed  with  which  they  should 
tran8{>ort  and  deliver  the  property  placed  in  their  chai^ge.  What  more  disastrous 
restraint  upon  the  true  freedom  of  foreign  and  interstate  commerce  could  be  devised 
than  the  adoption  of  the  doctrine  that  the  inaction  of  Congress  left  the  carriers 
engaged  therein  entirely  free  to  accept  and  transport  the  property  of  one  man  or  cor- 
poration and  to  refuse  to  accept  the  like  property  of  anotner,  or  to  transport  the 
products  of  one  locality  and  to  refuse  to  transport  thpse  of  another;  to  chaive  an 
onerous  toll  upon  property  of  one  and  carry  that  of  his  neighbors  for  nothing?"  and 
after  asking  and  raising  these  questions  the  writer  of  the  opinion.  Justice  Brewer, 
proceeds  to  answer  them  most  forcefully  to  the  effect  that  there  is  a  common  law  of 
the  United  States  which  includes  (u?  one  of  its  principles  the  obligation  of  a  common 
carrier  to  carry,  and  to  carry  for  all. 

In  Tiff  r.  Southern  Ry.  Co.  (123  Fed.  Rep.,  789-791)  it  is  said: 

''It  has  been  from  time  immemorial  the  basic  obli^tion  of  a  common  carrier  to 
receive  and  transport  all  goods  offered,  upon  receivmg  -reasonable  compensation 
*  *  *  having  undertaken  that  duty,  it  was  settled  by  the  common  law  that  the 
common  carrier  must  carry  for  all  to  the  extent  of  its  capacity  without  unjust  or 
unreasonable  discrimination,  either  in  charges  or  in  the  facilities  for  actual  transpor- 
tation." 

And,  further: 

"If  this  was  true  at  common  law,  how  much  stronger  is  the  obligation  upon  those 
vast  public  corporations  of  modern  times,  which,  in  consideration  of  \*iduable  fran- 
chises  granted  by  the  public,  are  engaged  in  the  stupendous  buQiQ^  of  transporting 
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freight  and  passengers?  So  universal  is  the  reliance  of  the  public  upon  these  instru- 
mentalities of  modem  commerce  that  their  operation  is  indispensable  to  the  very 
existence  of  our  modem  social  life." 

These  citations  and  quotations  are  made  here  for  the  purpose  of  showing  primarily 
that  the  duty  rests  upon  these  Michigan  railroads  to  carry  the  fruit  from  that  territory. 

IS  THIS   DUTY  SET  OUT   IN  THE   INTERSTATE-COMMERCE   ACT? 

It  is  further  submitted,  that  while  an  express  and  categorical  declaration  of  this 
common-law  duty  may  not  be  found  in  the  provisions  of  the  interstate-commerce 
act,  yet  it  is  true  that  every  provision  of  the  interstate-commerce  act  dovetails  with 
this  common-law  duty  and  is  entirely  compatible  with  the  assumption  that  such 
common-law  duty  is  not  in  full  force  and  operation  side  by  side  with  the  interstate- 
commerce  act  (the  act  itself  is  principally  one  of  prohibitions),  and  it  is  expressly 
provided  in  said  act,  in  section  No.  22,  that  "Nothing  in  this  act  contained  shall  in 
any  way  abrid^  or  alter  the  remedies  now  existing  at  common  law  or  by  statute, 
and  the  provisions  of  this  act  are  in  addition  to  such  remedies,"  and  as  we  have  before 
quoted  from  Western  Union  Telegraph  Company  v.  Call  Company,  **  We  or  clearly 
of  opinion  that  the  principles  of  the  common  law  are  operative  upon  all  interstate  com- 
mercial transactions,  except  so  far  as  they  are  modified  by  Congressional  enactment." 

We  start,  then,  as  a  guide  to  the  solution  of  the  present  question,  with  the  rule, 
amply  made  out  from  the  foregoing  reasoning  and  authorities,  tliat  it  was  and  is  the 
duty  of  these  Michigan  railroads  to  carry  to  market  the  products  and  all  the  products 
offered  for  shipment  at  their  regular  receiving  points,  and  they  can  not  acquit  them- 
selves of  responsibility  by  stating  that  they  were  unable  to  furnish  all  the  instrumen- 
talities of  carriage. 

The  interstate-commerce  act  provides  that — 

*'The  term  *  transportation*  shall  include  all  instrumentalities  of  shipment  or 
carriage." 

What  are  the  instrumentalities  of  shipment  and  carriage  and  what  do  transportar 
tion  and  carriage  involve? 

Could  language  more  fully,  completely,  and  clearly  evince  the  intention  on  the 
part  of  Congress  to  put  upon  the  common  carrier  the  burden  of  furnishing  all  neces- 
sary equipment  for  carriage? 

And  what  does  the  carrying  or  transporting  of  a  car  of  peaches  from  Michigan  to 
Boston  in  the  peach  season  import? 

These  words,  **  transportation,"  **carriage,"  "equipment,"  etc.,  in  the  interstate- 
commerce  act  are  used  in  a  commercial  sense,  a  trade  sense,  and  "transportation  "  is 
directly  defined  as  including  all  instrumentalities  of  shipment  or  carriage,  and  to  load 
a  (»r  of  peaches  into  an  ordinary  box  car  and  move  it  on  wheels  from  Michigan  to 
Boston  is  neither  to  carry  that  car  of  peaches  or  transport  it  in  the  sense  used  in  this 
act.  Nor  does  such  car  include  such  instrumentalities  of  carriage  as  are  in  general 
use  on  railroads.  Everjrbody  knows  ftiat  a  car  of  peaches  moved  from  Michigan  to 
Boston  under  the  conditions  described  would  on  arrival  be  no  longer  a  car  of  peaches, 
but  only  a  car  load  of  decayed  vegetable  matter. 

StK'iety  advances — the  luxuries  of  to-day  are  the  necessities  of  to-morrow.  Inven- 
tion is  awake,  and  constantly  finding  out  things  and  applying  them  to  the  everyday 
affairs  of  life,  to  the  general  comfort  of  man.  Not  many  years  ago  there  was  no*  rail- 
road, but  there  were  common  carriers,  with  a  common  carriers'  duty  to  carry  for  all,  and 
when  the  railroad  came  upon  the  scene  of  action  and  engaged  in  the  work  of  carry- 
ing, instanter  with  its  becoming  a  common  carrier  that  common-law  duty  attached 
to  it. 

Some  years  ago  there  was  no  refrigerator  car,  and  the  resident  of  Boston  could  not 
have  the  luscious  peach  of  Michigan  on  his  home  table  to  delight  his  palate,  but  dur- 
ing the  period  now  under  consideration  the  refrigerator  car  was  in  everyday  use  all 
over  the  country;  these  respondent  roads  used  them,  owned  a  certain  number  of 
them  and  usetl  them,  and  when  and  as  soon  as  these  refrigerator  cars  came  into  gen- 
eral use,  instanter  it  became  the  duty  of  these  respondent  roads  to  furnish  them  to 
its  patrons  in  which  to  carry  those  perishable  products. 

There  is  only  one  pla(;e  to  raise  a  question  in  this  controversy,  and  the  only  ques- 
tion that  can  be  raised  is  whether  the  refrigerator  car  is  and  was,  during  the  time  of 
these  practices,  in  common  and  general  use,  and  to  this  question  there  can  be  but  one 
answer;  and  having  shown  that  these  railroads  are  not  furnishing  or  pretending  to 
furnish  these  refrigc»rator  cars,  and  are  unwarrantably  placing  exclusively  into  other 
hands  the  furnishing  of  these  cars  by  contract,  complainants  have  shown  themselves 
entitled  to  an  order  directing  the  respondent  roads  to  cancel  these  car  contracts  and 
to  furnish  their  own  equipment. 

H.  Doc.  422,  5S-3 42 
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The  respondent  roads,  by  their  observance  thereof  in  the  past,  have  reoognizoi 
their  whole  duty  in  the  premises.  Prior  to  1902  they  himished  refrigerator  cars  for 
this  traffic,  erected  icing  stations  at  convenient  points  along  their  roads,  eqaipped 
themselves  for  icing  these  cars,  and  did  so  ice  them,  and  collected  nochai^  therefor 
other  than  by  a  higher  classification  and  a  higher  freight  rate.  We  contend  for  d>* 
more  than  the  return  to  this  practice,  but  we  also  contend  for  no  less  than  that 
Refrigerating  cars  for  peaches  were  in  vogue  with  them  when  the  freight  rates  were 
made. 

By  the  beginning  of  the  season  of  1902  some  cunning  evil  spirit,  with  a  long  head 
and  a  minimum  of  conscience,  started  the  practice  of  charging  extra  for  icing  the 
cars  outside  of  and  beyond  the  scheduled  freight  rate;  this  was  but  the  first  step  in 
a  preconceived  plan  in  which  the  practices  of  1902  and  1903  and  the  exclusive  con- 
tracts of  those  years  are  the  second,  but  not  by  any  means  the  final  step.  The  fin-i 
step  bears  the  mark  of  dishonesty  on  its  face;  these  railroads  had  previously  been 
conscious  of  what  was  the  honest  course  and  had  pursued  it;  they  knew  that  they 
had  the  means  of  averaging  up  and  arriving  at  the  transportation  cost  of  refrigerated 
products  and  they  did  so  by  placing  these  products  in  a  higher  classification,  accord- 
mg  to  well-known  and  recognized  rules  of^ procedure,  and  when,  prior  to  1902,  they 
found,  as  they  claim,  that  they  were  losing  money  on  that  traffic,  the  natural,  accus- 
tomed, and  honest  course  for  them  to  have  pursued  was  to  advance  their  schedule 
rate  on  peaches,  and  no  other  course  would  have  occurred  to  a  mind  occupied  with 
the  single  thought  of  receiving  for  a  service  that  which  it  was  fairly  worth. 

The  course  the  railroads  did  pursue,  we  submit,  was  dishonest  and  contrary  to  law, 
and  discredits  the  truth  of  the  statement  that  they  were  losing  money  on  the  traffic. 

However,  this  departure  was  submitteii  to  and  greed,  always  impatient  for  more, 
hurried  on  to  take  the  second  step,  the  entering  into  these  exclusive  contract8,  to 
defend  which  the  railroads  muFt  ])rove  as  a  fact,  m  addition  to  others  not  now  beinj; 
discussed,  that  the  refrigerator  car  is  not  a  carriage  in  common  and  general  use  among 
common  carriers  for  transporting  fruit  long  distances. 

It  is  common  knowledge  that  such  cars  are  not  only  in  common  and  general,  but 
also  in  universal,  use  for  this  purpose,  and  the  evidence  in  this  case,  including  the 
evidence  of  the  respondent  roads  themselves,  abundantly  shows  this  fact 

Having  proved  the  fact,  the  law  applicable  thereto  is:  That  the  respondent  com- 
mon carriers  must  furnish  the  refrigerator  car. 

Let  us  leave  the  matter  of  refrigeration  to  be  considered  later. 

''If  the  goods  are  of  such  a  nature  as  to  require  for  their  protection  some  other 
style  of  vehicle  than  that  requir^  for  ordinary  goods,  and  vehicles  adapted  to  the 
necessitv  are  known  and  in  use  by  carriers,  it  is  the  duty  of  the  carrier  to  provide 
such  vehicles  for  the  carriage  of  the  goods  in  question." 

Hutch,  carriers  (2d  ed.),  sec.  295a,  Mechem. 

A  bottom  note  by  the  editor  (Mechem)  to  the  foregoing  text  reads:  "But see  Udell 
V.  Railroad  Co.,  13  Mo.  App.,  254;  Wetzell  r.  Railroad  Co.,  12  Mo.  App.,  599." 

The  first  case  cited,  Udell  v.  Railroad  Co.  (lft83),  as  far  as  it  goes,  sustains  the  text- 
It  was  an  action  for  damages  for  allowing  a  carload  of  cheese  to  freeze  en  route  to 
destination,  one  of  the  contentions  being  that  the  cheese  should  have  been  carried 
in  a  refrigerator  car.  The  plaintiff  recovered,  and  the  recovery  was  affirmed  on 
appeal,  and  it  was  not  shown  that  such  cars  were  in  common  and  general  use  for 
this  traffic,  and  in  the  course  of  the  opinion  the  court  says: 

''Briefly,  a  railway  carrier  is  not,  as  matter  of  law,  bound  to  furnish  refrigerator 
cars;  but  there  may  be  circumstances  where  it  will  be  unreasonable  not  to  do  so; 
and  it  was  fairly  a  qu&stion  for  the  jury  whether  such  circumstances  existed  in  the 
present  case." 

This  is  not  close  and  accurate  language  and  is  at  variance  with  itself.  Sure,  if 
"there  may  be  circumstances  where  it  whI  be  unreasonable  not"  to  furnish  a  refrig- 
erator car,  and  such  circumstances  do,  in  a  particular  case,  so  clearly  exist  as  to  leave 
no  room  for  two  opinions,  then  there  woula  necessarily  arise,  as  a  matter  of  law,  the 
dutv  to  furnish  a  refrigerator  car.  There  would  be  nothing  left  for  a  jury  to  do  on 
such  a  showing,  but  the  language  of  the  court  was  obiter,  the  case  before  them  was 
not  of  that  description. 

The  opinion  in  the  second  case,  Wetzell  i'.  Railroad  Co.,  occupies  only  four  lines, 
as  follows: 

"A  common  carrier  who  runs  a  refrigerator  car  is  not,  in  the  alDsence  of  an  express 
contract  to  carry  by  the  refrigerator  car,  liable  for  damages  to  an  article  carried  by 
it,  occanioneti  by  heat  during  transit" 

And  the  court  which  disjKJsed  of  this  question  in  hand  in  so  summary  a  way,  later, 
in  the  Udell  ca«e  (the  cheese  case),  refers  to  it  again  in  the  following  connection: 

"Secondly,  it  is  urged  that  the  defendant  is  not  liable  for  the  freezing  of  the 
cheese,  unless  the  freezing  was  the  result  of  its  negligence;  that  it  was  not  bound  to 
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make  extraordinary  efforts  to  prevent  it  from  freezing;  and  that  the  plaintiff,  by 
shipping  his  goods  without  any  special  contract  for  unnsual  care,  when  tney  were  or 
might  be  exposed  to  danger  from  freezing,  assumed  the  risk  himself.  We  do  not  at 
all  question  this  proposition  of  law,  when  properly  applied.  Sweetland  v.  Boston, 
etc.,  R.  Co.,  102  Mass.,  282.  We  held  the  same  in  substance  at  the  present  term  in 
regard  to  an  injury  to  butter  by  heating,  when  it  was  shipped  in  hot  weather." 

These  Missouri  cases  were  decided  in  1883,  twenty-one  years  ago,  when  the  refrig- 
erator car  was  much  less  used  than  now,  and  the  case  referred  to  from  Massachusetts 
was  an  action  for  dama^  caused  bv  delay  in  transit. 

These  cases  are  mentioned  and  re}erre<l  to,  not  in  support  of  complainant's  conten- 
tion, but  to  show  that  they  are  not  at  variance  with  the  cited  text  from  Hutchinson 
on  Carriers,  nor  with  complainant's  contention. 

In  Beard  &  Sons  r.  111.  Central  Ry.  Co.,  79  Iowa,  518  (decided  1890),  which  was 
an  action  to  recover  damages  for  injury  sustained  in  transporting  a  carload  of  butter, 
the  defendant  had  transported  the  butter  in  an  ordinary  box  car.  It  w^as  not  shown 
that  plaintiff  made  any  demand  for  a  refrigerator  car.  The  plaintiff  recovered  a 
verdict,  based  on  defendant's  negligence,  and  on  appeal  the  court  says: 

**A  carrier's  duty  is  not  limited  to  the  transportation  of  goods  delivered  for  car- 
riage" *  *  *  "the  nature  of  the  goods  must  be  considereii  in  determining  the 
carrier's  duty"  *  *  *  **live  animals  must  have  food  and  water  when  the  dis- 
tance of  transportation  demand  it."  Fruit  and  some  other  perishable  articles  must 
l)e  carried  with  expedition  and  protection  from  frost.  So  the  carrier  must  attend  to 
the  character  of  the  goods  he  transports  *  *  *  and,  if  improved  cars  for  the 
transportation  of  articles  of  commerce  liable  to  injurv  from  heat  were  in  use,  it  was 
defendant's  duty  to  use  such  cars  in  carrying  butter.'' 

And  the  court  says  further: 

** These  views  are  supported  by  the  following,  among  other  cases:  (1)  Hewettr. 
Ry.  Co.,  63  la.,  611;  (2)  Sager  v.  Ry.  Co.,  31  Mo.,  228;  (3)  Hawkins  v.  Ry.  Co.,  18 
Mich.,  427;  (4)  Ry.  Co.  v.  Pratt,  22  Wall.,  123;  (5)  Wing  v.  Ry.  Co.,  1  Hilt,,  241; 
(6)  Merchants'  Despatch  &  Trans.  Co.  v.  Coniforth,  3  Colo.,  280. 

As  to  the  duty  of  defendant  to  use  cars  so  constructed  and  so  as  to  avoid  injury 
from  heat  see: 

Hutch.  Carr.,  sec.  294;  Boscowitz  r.  Express  Co.,  93  III.,  525;  Steinweg  v,  Rwy. 
Co.,  43  N.  Y.,  123,  525.     See  also  Wolf  r.  Express  Co.,  43  Mo.,  421  (wine  case). 

In  R.  R.  Co.  V.  Pratt,  23  Wall.,  123,  which  was  an  action  for  damages  for  loss  of  a 
carload  of  horses  by  fire,  where  it  appeared  that  a  worn  and  unfit  stock  car  was 
used,  the  court,  Huit,  justice,  says:  **The  judge  *  *  *  might  ♦  *  *  have 
char^i^ed  that  if  the  jury  found  the  company  to  have  been  negligent  and  careless  in 
furnishing  cars,  they  would  not  be  relieved  from  responsibility,  although  there  had 
l)een  an  agreement  that  they  should  not  be  liable  therefor." 

The  custom  of  shipping  carload  lots  of  peaches  under  refrigeration  being  shown,  it 
was  the  duty  of  the  carrier  to  funiish  the  refrigerator  car  and  could  not  refuse  to 
receive  the  peaches  on  the  ground  that  it  did  not  have  the  cars. 

People,  exrel.,  r.  C.  &  A.  R.  R.  Co.,  55  111.,  95-112.  Case  raising  point  about 
receiving  wheat  in  bulk. 

Tliese  authorities  abundantly  verifv  and  sustain  the  position  that  the  respondent 
common  carriers  must  furnish  the  refrigerator  car. 

The  respondent  common  carriers  must  provide  icing  stations  at  convenient  points, 
and  ice  the  cars. 

**The  duty  of  the  carrier  extends  also  to  the  providing  of  proper  and  reasonable 
stational  facilities,  such  as  platforms,  warehouses,  approaches,  ana  the  like.  *  *  * 
For  performing  this  service  the  carrier  can  not  impose  an  extra  chai^,  nor  authorize 
nor  require  some  other  person  or  corporation  to  perform  it  and  insist  upon  extra 
compensation."  (Hutch.  Carr.  (2d  Kd. ), sec.  295d;  Covington  Stock  Yards  r.  Keith, 
139  U.  8.,  128  (1891);  McCulloch  r.  Rwv.  Co.,  34  Mo.  App.,  23). 

In  the  Keith  case  the  petition  proceecfed  upon  the  ground  of  discrimination.  The 
railroad  was  in  the  hands  of  a  receiver  and  was  operating  under  a  written  agreement 
not  unlike  the  one  at  bar,  between  the  railroad  company  and  a  stock  yards  company 
at  Covington,  Ky.,  by  the  terms  of  which  the  railroad  company  undertook  to  deliver 
all  cattle  coming  to  Covington  through  the  yards  of  the  Covington  Stock  Yards  Com- 
pany. The  prayer  of  the  petitioner  was  for  a  rule  against  the  receiver  to  show  cause 
why  he  should  not  deliver  to  him  at  some  convenient  and  suitable  place  outside  of 
the  lots  or  yards  of  the  said  Covington  Sttn^k  Yards  (>)mpany,  free  from  other  than 
the  customary  freight  charges  for  the  trans]X)rtation  of  all  stock  owne<l  by  or  con- 
signed to  him  and  brought  over  said  road  to  Covington.  The  stock  yards  company, 
under  leave,  intervened  and  filed  a  petition  claiming  all  the  rights  granted  by  the 
agreement  referred  to,  and  alleging  that  it  had  expended  $60,000  in  constructing 
depots,  platforms,  and  chutes  as  required  by  that  agreement. 


246  PRIVATE    CAR   LINES. 

In  the  coarse  of  the  opinion  by  Mr.  Justice  Harlan,  it  is  said: 

*'The  railroad  company,  holaing  iteelf  out  as  a  carrier  of  live  stock  was  nnder  a 
legal  obligation  arising  out  of  the  nature  of  its  employment  to  provide  suitable  and 
necessary  means  and  mcilities  for  receiving  live  stock  offered  to  it  for  shipment  over 
its  road  and  cx>nnections,  as  well  as  for  disc^harging  such  sto^^k  after  it  reaches  the 
place  to  which  it  is  consigned.  The  vital  queMion  in  respect  to  such  matters  is 
whether  the  means  and  facilities  so  furnished  hv  the  carrier,  or  by  some  one  in  its 
behalf,  arc  sufficient  for  the  reasonable  accommodation  of  the  public." 

Further  on — 

"  The  contention  of  the  defendant  just  adverted  to  is,  in  effect,  that  the  carrier  mav, 
without  a  special  contract  for  that  purpose,  require  the  shipper  or  consignee,  in  addi- 
tion to  the  customary  and  legitimate  charges  for  transportation,  to  compensate  it  for 
supplying  the  means  and  facilities  that  must  be  provided  by  it  in  order  to  meet  its 
obligations  to  the  public.  To  this  proposition  we  can  not  give  our  consent.  When 
animals  are  offered  to  a  carrier  of  live  stock  to  be  transported,  it  is  its  duty  to  receive 
them,  and  that  duty  can  not  be  efficiently  dischai^ed,  at  least  in  a  town  or  city, 
without  the  aid  of  yards  in  which  the  stock  offered  for  shipment  can  be  received," 
etc. 

The  contract  with  the  stock-yard  company  is  held  inconsistent  with  the  public 
duties  of  the  carrier  and  void. 

This  language  is  as  apt  and  as  applicable  to  the  matter  of  an  icing  station  and  ice 
for  a  refrigerator  car  as  it  is  to  the  circumstances  and  facts  to  whicii  it  is  applied  in 
this  decision,  and  it  goes  the  whole  length  of  the  proposition  that  the  respondent 
railroads  must  furnish  the  icing  stations  and  the  ice  in  the  bunkers,  and  do  so 
without  extra  charge  therefor,  in  addition  to  the  customary  and  legitimate  chaiiges 
for  transportation,  as  the  same  are  fixed  and  8chedule<l  and  filed  with  the  Interstate 
Commerce  Commission. 

Further  on  the  court  says  that  "the  carrier  must  at  all  times  be  in  proper  condi- 
tion both  to  receive  from  the  shipper  and  to  deliver  to  the  consignee,  according  to 
the  nature  of  the  property  to  be  transported  as  well  as  to  the  necessities  of  the 
respective  localities  in  which  it  is  received  and  delivered." 

The  foregoing  decision  contemplates  and  assumes  that  these  extra  facilities  are  to 
be  paid  for,  of  course,  but  the  aecision  indicates  and  clearly  holds  that  the  only 
admissible  way  in  which  this  charji^  can  be  collected  is  through  a  freight  rate 
adjusted  by  a  consideration  of  such  items  of  extra  expense  as  the  maintenance  of  a 
stock  yard  and  the  other  extra  services  that  the  hanaling  of  live  stock  entails,  and 
it  clearly  holds  that  it  is  the  duty  of  the  carrier  to  furnish  all  necessary  facilities  and 
equipments  used  in  carriage. 

And  it  is  further  to  be  noted  that  these  respondent  roads  (and  with  these  roads 
only  we  have  to  do)  have  shown  that  it  is  the  customary  and  usual  practiix%  and 
entirely  feasible  and  practicable,  for  them  to  furnish  in  the  future,  as  they  have  in 
the  past,  icing  stations,  and  to  plat:e  ice  in  the  bunkers  of  the  cars.  They  attempt  to 
justify  their  present  practices  solely  on  the  fact  that  they  do  not  own  the  necessar}' 
refrigerator  cars.    Tne  answer  to  which  is,  that  it  is  their  duty  to  provide  them. 

For  all  these  inquiries,  dismiss  from  the  mind  ''Armour  Uar  Lines."  They  are 
not  common  carriers;  so  they  maintain,  and  we  agree  with  them,  they  are  not  sul>- 
ject  to  the  order  or  direction  of  this  Commission  in  a  procee<ling  of  this  kind;  so 
they  maintain  and  we  agree  with  that;  but  it  also  follows  that  the  reasons  which  the 
car  lines  attempt  to  thrust  in  here  for  defenses  are  not  to  be  considered.  It  is  safe 
to  take  it  for  granted  that  the  respondent  roads  have  presented  all  their  defense,  and 
it  is  right,  proper,  and  necessary  as  a  rule  of  proce<lure  for  this  Commission  to  con- 
sider only  the  reasons  for  this  practice  assigned  by  the  respondent  roads  themselves. 

Armour  Car  Lines  is  a  voUmteer,  an  intermeddler,  an(l  a  self-proven  outlaw,  and 
an  outlaw  that,  from  the  viewpoint  of  safety,  has  decidedly  improved  upon  Rob 
Roy's  methcxls. 

Armour  Car  Lines  are  commercial  pirati^s  and — 

"The  good  old  rule 

Sufficeth  them,  the  simple  plan, 

That  they  should  take  who  have  the  i)ower 

And  they  should  keep  who  can," 

and  the  indignation  which  an  honest  man  feels  in  contemplating  its  course  is  apt  to 
divert  one  from  the  real  points  in  this  case. 

It  is  to  l)e  Siiid  here,  in  passing,  that  an  impression  seems  to  prevail  that  the  rail- 
roa<ls  are  the  victims  of  a  mastering  influence  and  are  not  themselves  the  culprit^s 
and  it  seemed  at  the  hearing  of  this  case  that  the  most  interested  party  respondent 
was  not  either  of  the  respondent  railroads.  Be  this  as  it  may,  we  submit  that  it 
takes  at  least  two  parties  to  enter  into  and  to  execute  a  conspiracy,  and  the  present 
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case  is  no  exception  to  that  rule,  and  one  of  the  conspirators  herein,  as  in  the  Keith 
case,  is  the  respondent  railroads,  and  it  matters  not  for  the  purposes  of  this  hearing 
how  dominant  the  other  conspirator  may  have  been  in  perfecting  this  scheme. 

However  dominant  that  conspirator  may  be,  the  law  in  its  wisdom  has  provided 
one  way  of  relief,  partial  relief,  at  least,  through  the  provisions  of  the  Interstate  Com- 
nierce  Commission,  and  when  these  meek  and  lowly  respondent  roads,  in  obedience 
to  the  domination  of  any  third  party,  violate  their  public  duty  as  common  carriers, 
and  this  violation  is  made  out  by  due  proof  to  the  Interstate  Commerce  Commission, 
then  it  is  incumbent  upon  that  Commission  to  say  to  these  meek  and  lowly  carrier 
culprits:  **  We  command  you  to  desist  from  these  criminal  practices  and  to  cancel  these 
criminal  contracts.  You  are  the  ones  whom  the  law  has  committed  to  us  the  duty  of 
holding  in  check." 

"Sufficient  unto  the  day  is  the  evil  thereof.**  Armour  Car  Lines  can  well  be  left 
to  be  looked  after  at  another  time  and  by  a  different  proceeding,  and  while  there  was, 
no  doubt,  in  the  wisdom  of  the  Commission  some  good  and  sufiicent  reason  for  making 
the  Armour  Car  Lines  a  party  respondent,  this  complainant  can  not  but  feel  that  any 
consideration  of  that  party  respondent  in  this  connection  will  tend  to  cloud  the  issues 
in  this  case. 

This  complainant  claims,  upon  the  foregoing  authorities,  that  these  exclusive  con- 
tracts being  admitted  and  it  being  admitted  that  charges  for  transporting  peaches 
over  and  beyond  the  scheduled  rates  filed  with  the  Commission  are  being  collected, 
it  is  incumbent  upon  the  Commission  to  make  an  order  commanding  these  respond- 
ent roads  to  cancel  these  contracts;  to  furnish  refrigerator  cars  with  ice  in  the  bunk- 
era  on  proper  notice  from  its  patrons,  collecting  no  charge  therefor,  other  than  at  so 
much  per  nundredweight  as  per  schedule  rate  for  peaches. 

This  relief  cuts  the  evil  up  by  the  roots  and  renders  it  unnecessary  to  inquire  into 
the  detailed  discriminative  features  of  the  present  practices. 

These  contracts  are  on  their  face  a  violation  of  the  antidiscrimination  provisions  of 
the  interstate  commerce  act. 

The  employment  of  a  common  carrier  is  a  public  employment,  the  duty  he  owes 
as  such  is  a  public  duty  and  can  not  be  delegated.  The  carriers  are  responsible  for 
all  that  may  be  and  for  all  that  is  done  under  these  Armour  Car  Line  contracts. 

These  contracts,  on  their  face,  make  practicable  flexible  and  varied  charges  for 
the  service  therein  agreed  upon,  and  the  object  of  the  interstate  commerce  act  would 
be  utterly  defeated  if  any  charges  for  transportations  were  made  that  were  not  sched- 
uled and  filed  with  the  Interstate  Commerce  Commission.  We  say  that  because 
these  contracts  make  varied  charges  possible  and  secret  brings  them  directly  within 
the  inhibition  of  the  act. 

In  the  case  of  Vincent  v.  C.  &  A,  R.  R.  Co.,  49  III.,  33,  39,  43,  which  was  a  case 
in  which  it  was  sought  to  prevent  the  railroad  company  from  collecting  an  extra 
charge  of  $6  per  car  on  wheat  delivered  to  the  plaintiff's  elevator  in  Chicago,  it  is 
said:  ''It  would  be  obviously  impossible  for  the  companies  to  unload  and  store 
this  grain  at  their  ordinary  freight  depots,  to  be  there  held,  unmixed  with  other 
grain,  subject  to  the  order  of  the  consignee,  and  without  incurring  great  additional 
exx)ense,  and  they  would  hardly  claim  the  right,  under  their  charters,  to  erect  ele- 
vators of  their  own  for  the  purpose  of  adding  the  business  of  commission  merchants 
to  that  of  common  carriers.  If  they  were  to  do  so,  the  tendency  of  such  a  practice  to 
create  a  dangerous  monopoly  would  soon  attract  the  attention  of  the  legislature  and 
lead  to  its  prohibition."  This  was  «iid  in  1868.  Since  then  the  tendency  of  such 
practices  to  create  a  dangerous  monopoly  has  arrested  the  attention  of  the  National 
Legislature  and  it  has,  by  the  provisions  of  se<ition  3  of  the  interstate-commerce  act, 
expressly  inhibited  all  such  practices  as  are  contemplated  on  the  face  of  these  exclu- 
sive contracts,  and,  according  to  the  doctrine  of  the  Keith  case,  the  provisions  of 
these  contracts  are  equally  violative  of  the  common  law  as  applicable  to  common 
carriers,  even  before  passage  of  this  act. 

Further  in  the  Vincent  case,  the  court  says:  "As  to  the  right  of  the  company  to 
impose  the  extra  charge  of  $5  on  ground  that  it  is  performing  additional  service, 
it  need  only  be  said  that  a  railway  company,  although  permitted  to  establish  its 
rates  of  transportation,  must  do  so  without  injurious  discrimination  as  regard  to 
individuals.  It  must  deal  fairly  by  the  public,  and  this  it  would  not  be  doing  if 
allowed  to  so  discriminate  as  to  build  up  the  business  of  one  person  to  the  injury  of 
another  in  the  same  trade.  It  may  fix  its  rate  of  charges  for  transporting  a  bushel 
of  grain  from  any  given  station  upon  its  line  to  Chicago,  but,  the  grain  being  taken 
there,  it  can  not  chai^  one  rate  for  delivering  it  to  the  elevator  of  Munn  <fe  Scott 
and  another  for  delivering  it  at  that  of  appellants.  When  it  takes  grain  consigned 
to  Chicago  its  duty  is  to  deliver  it  in  Chicago  at  any  warehouse  upon  its  line  or 
side  tracks  to  which  it  has  been  consigne<l.  •  The  object  of  the  legislature  in  i)ass- 
ing  the  statute  on  which  we  have  commented  would  be  utterly  defeated  if  the  com- 
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panies  were  left  at  liberty  to  diecriininate  at  their  discretion  and  in  their  chargee  for 
delivery  at  different  warehouses.  That  is  as  much  prohibited  by  the  spirit  of  the 
law  as  IS  the  actual  delivery  to  any  other  person  than  the  consignee,  by  its  letter." 
So,  also,  it  may  be  said,  the  object  of  the  National  Legislature  in  passing  the  inter- 
state-commerce act  would  be  utterly  defeated  if  the  common  earners  were  allowed 
to  deputize  some  private  individual  or  company  to  perform  a  part  of  the  cameras 
public  duty. 

Observe  the  particularity  with  which  all  the  possible  items  of  compensation  for 
public  carriage  are  provided  for  in  the  commerce  act;  rates  are  spoken  of,  and  fares 
and  charges,  and  they  are  all  reouired  to  be  shown  in  a  schedule  for  public  inspec- 
tion. AVhen  this  act  was  passed  the  Legislature  knew  that  there  were  acceBBorial 
services  to  be  rendered  by  carriers  in  transporting  some  kinds  of  property.  For 
instance,  live  stock  requires  special  equipment  for  and  attention  in  carria^;  and 
fruits  require  special  equipment  and  attention,  and  the  list  might  be  lengthened,  and 
the  charges  referred  to  in  the  act  are  designed  to  cover  these  things,  as  distingnished 
from  the  rates  mentioned  in  the  act,  and  it  is  evident  that  none  ofthese  refrigeration 
charges  are  scheduled,  and  these  contracts  are  incompatible  with  the  scheduling  ol 
the  refrigeration  charges,  and,  therefore,  are  in  the  teeth  of  the  act. 

Necessarily,  by  these  contracts,  Armour  car  lines  dominate  the  situation  and 
there  is  in  tnis  a  direct  discrimination  against  other  and  connecting  carriers,  who 
were  shown  by  the  evidence  to  be  ready,  willing,  and  able  to  furnish  refrigerator 
cars  to  shippers  for  the  transportation  of  their  fruit. 

The  commission  will  not  stop  to  inquire  as  to  the  degree  of  injury  inflicted  upon 
the  public.  It  is  enough  to  know  that  the  inevitable  tendency  of  such  contracts  is 
injurious  to  the  public. 

FEATURES  OF  THE  CAR-LIKE  CONTRACTS. 

These  contracts  are  a  left-handed  recognition  by  the  respondent  roads  of  their  duty 
to  furnish  refrigerator  cars,  for  upon  no  other  theory  is  it  possible  to  defend  them,  and 
if  the  roads  claim,  as  they  must,  that  they  do  thus  furnish  the  cars,  then  it  is  the  duty 
of  the  railroads  to  pay  for  them,  and  l^e  reimbursed  from  the  freight  chai^ged  by  them 
to  the  shipper. 

Covington  Stock  Yards  v.  KeUh,  supra. 

Notice  the  shiftings  in  the  positions  of  the  various  respondents  as  to  the  nature  of 
these  dealings.  It  was  said  in  the  first  letters  of  the  respondent  roads  to  the  Com- 
mission that  they  had  practically  nothing  to  do  with  these  refrigeration  charges,  and 
left  the  impression  that  they  knew  nothing  of  them;  again,  it  is  said  that  the  three- 
fourths  of  1  cent  mileage  provided  for  in  section  No.  5  of  the  Pere  Marquette  con- 
tract pays  for  the  use  of  the  car  and  that  the  compensation  is  fair  and  ample,  and  it  is 
admitted  by  the  road's  practices  that  the  charge  for  the  use  of  the  car  is  a  charge  for 
the  railroad  to  pay  and  which,  so  far  as  the  three-fourths  of  1  cent  is  concerned, 
the  railroad  does  pay  out  of  the  freight  rate. 

But  it  also  appears  that  this  compensation  does  not  procure  the  cars  and  that  the 
car  line  does  not  and  will  not  furnish  the  cars  except  upon  the  condition  that  the 
railroads  enter  into  the  following  additional  agreements,  (first)  to  use  the  car  line's 
equipment  exclusively,  excepting  for  fruits  destined  to  certain  points  outside  the 
State  of  Michigan  (see  sec.  2  of  contract) ;  (second)  to  give  the  car  line  exclusive 
management  of  the  refrigeration  service  and  to  chai*^  tnerefor  as  it  sees  fit,  under 
certain  unimportant  restrictions,  whereby  it  is  permissible  to  charge  one  man  the 
maximum  and  to  carry  another's  product  for  nothing;  (third)  to  act  as  a  collecting 
agent  for  the  car  lines  without  compensation  (sec.  4) ;  ( fourth)  to  furnish  the  car  line 
ice  in  the  bunkers  at  $2  per  ton — in  other  w^ords,  to  do  the  refrigerating  itself  at  a 
stated  price;  and  last,  but  by  no  means  least: 

"And  the  Pere  Marquette  also  agrees  to  instruct  its  (i.  e.,  the  car  line's)  agents  by 
wire  from  the  ofiicers  of  the  Pere  Marquette  such  information  as  may  be  requested 
by  the  car  line's  representatives." 

What,  then,  is  the  consideration  paid  for  the  use  of  the  Armour  caret? 

From  the  car  line  standpoint,  it  is  more  than  three-fourths  cent  mileage,  because 
the  sworn  testimony  is  that  the  respondent  roads  could  not  get  the  cars  from  the 
car  line  by  simply  agreeing  to  pay  that  sum,  and  the  car  line  witnesses  admit  that 
such  was  the  fact,  and  no  one  seemed  to  think  of  an  increased  mileage  as  an  induce- 
ment to  procure  the  cars. 

From  the  respondent  road's  standpoint,  it  was  more  than  the  three-fourths  cent 
mileage,  because  they  expressly  say  that  the  only  consideration  that  induced  them 
to  enter  into  these  contracts  was  to  get  the  cars;  and  therefore  they  paid  for  the  use 
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of  these  cars  the  engagements  in  these  contracts  in  addition  to  the  three-fourths  cent 
mileage,  and,  by  the  terms  of  the  contract  and  by  the  evidence  in  the  case,  it  clearly 
appears  that  the  additional  engagements  went  to  the  extent  of  doinff  the  actual 
refrigeration  in  addition  to  the  other  things.  This  would  seem  to  clearly  make  out, 
beyond  the  perad venture  of  a  doubt,  that  the  consideration  paid  for  the  use  of  the 
cars  was  the  three-fourths  cent  mileage,  and  also  all  the  additional  contract  covenants 
entered  into  by  the  respondent  roads;  and,  on  the  authority  of  the  Keith  case,  we  say 
that  the  charges  to  be  paid  for  the  cars  are  to  be  paid  by  the  respondent  roads  out  of 
their  freight  rate,  and  that  they  can  not  collect  them  from  the  shipper  or  consignee 
as  an  additional  chai^. 

The  contract  also  provides  that  '*the  car  line's  charges  referred  to  shall  be  billed 
as  advance  chaiges  on  each  carload  and  shall  be  paid  to  the  car  line  by  the  account- 
ing department  of  the  Pere  Marquette  monthly,  it  being  understood  that  in  the  event 
property  is  refused  and  sold  at  destination,  through  no  fault  on  the  part  of  the  rail- 
road companies  interested  or  the  car  line,  the  car  hue  will  join  the  railroad  companies 
in  proratine  on  a  revenue  basis  any  deficit  between  the  amount  of  transportation 
charges  and  the  proceeds  of  sale  that  mav  exist.  In  case  consignees  refuse  to  pay  the 
refrigerator  chaiges,  and  the  aeent  at  the  destination  is  unable  to  collect  the  same, 
the  railroad  shall  be  reimbursed  for  the  amounts' advanced  to  the  car  line." 

Note,  in  passing,  that  even  these  parties  respondent  here  designate  these  refriger- 
ating chax^ges  **  transportation  chai^ges."  Nothing  could  more  clearly  demonstrate 
that  the  parties  to  these  contracts  were  conscious  at  the  time  of  makmg  them  that 
they  were  in  violation  of  the  law,  and  that  the  contracting  parties  were  engaged  in  a 
conspiracy  to  rob  the  shipping  and  receiving  public  thui  the  last  sentence  quoted 
herem. 

The  first  part  of  the  entire  quotation  proceeds  upon  the  theory  that  the  railroads 
procure  this  service  from  the  car  line  and  pay  them  for  it  in  monthly  settlements, 
regardless  of  whether  payment  had  already  been  collected  from  the  shipper  or  not, 
and  on  that  theory,  the  service  being  rendered,  the  railroad  should  pay  for  it,  regard- 
less of  what  might  thereafter  happen ;  but  in  acknowledgment  that  they  are  enga^d  in 
a  game  of  robbing  and  aprabbing,  contrary  to  all  principles  in  legitimate  contracts,  it 
is  provided  that  while  tne  railroad  company  may  proceed  upon  the  theory  that  the 
consignee  will  submit  and  pay  these  charges,  that,  on  the  other  hand,  he  might 
refuse  to  be  robbed,  and,  in  that  event,  the  car  line  agrees  to  return  to  the  railroad 
companies  the  anticipated  spoils,  which  the  railroad  paid  to  them  before  they  were 
actually  in  the  railroad's  hands.  Ordinary  and  common  thieves  always  have  the 
spoils  in  hand  before  division  is  effected,  but  these  drawing-room  robbers  have  so 
improved  upon  the  methods  of  the  common  highwayman  that  they  enter  into  con- 
tracts to  deliver  the  spoils  before  they  are  in  hand,  because  they  have  special  privi- 
leges granted  to  them,  under  public  laws,  in  consideration  of  their  performance  of 
the  public  duty,  and  this  gives  them  the  additional  advantage  over  ordinary  high- 
waymen. 

&ome  rather  general  testimony  was  given  designed  to  convey  the  impression  that 
the  Armour  refrigerator  cars  were  superior  to  other  refrigerator  cars.  They  MIed 
utterly  in  showing  such  iacL  but  the  topic  suggests  this  thought,  which  seems  worth 
while  considering,  that  in  tne  event  that  this  clearly  disclosed  plan  and  design  of 
eventually  placing  all  refrigerator  cars  under  one  management  should  succeed  the 
entire  incentive  for  improvement  in  the  refrigerator  car  would  be  lost,  and  also  the 
benefit  of  the  improvements  in  the  refrigerator  car  that  would  naturally  come  under 
the  processes  of  competition. 

The  claimed  superiority  of  the  Armour  car  was  its  icing  capacity,  but  no  sooner 
were  these  exclusive  contracts  made  than  Armour's  a^nts  were  on  the  ground, 
pushing  secret  and  **half-icine"  contracts  under  the  shippers  nose,  by  the  terms  of 
which  the  shipper  is  supposea  to  relieve  the  respondent  road  and  the  car  line  of  the 
carrier's  common  law  duty  to  carry  safely,  and,  as  an  inducement  to  enter  into  this 
half-icing  contract,  engages  to  reduce  the  full  refrigeration  charge  to  the  shipper  to 
the  extent  of  10  per  cent.  Here  is  an  apt  illustration  of  the  secret  manipulating, 
shifting,  and  chanjnng  that  are  open  to  be  made  under  these  irr^ular  practices,  and 
there  might  still  be  as  many  aifferent  arrangements  and  di&rent  refrigerating 
chaii^  as  there  were  parties  to  make  snipmenC 

It  IB  evidence  that  tne  directorate  of  the  car  line  and  of  Armour  &  Co.  is  practi- 
cally the  same;  that  Armour  &  Co.  are  wide  and  extensive  dealers  in  all  kinds  of 
California  fruits,  and  that  they  are  also  dealers  in  the  Michigan  fruits.  Evidence  of 
this  was  given  by  Mr.  Murphy,  of  St.  Paul,  and  by  Mr.  Meade,  of  Boston.  The  icing 
of  these  cars  in  transit  is  a  trust  duty  to  be  performed  for  the  shipper  and  for  the  con- 
signee, and  it  is  placed  by  the  all-powerful  railroad  company  in  the  hands  of  a  com- 
pany that,  by  one  remove  only,  is  a  dealer  in  fruits  at  the  points  to  which  the  ship- 
ments are  made.    In  other  words,  the  railroad  companies  have  named  a  trustee  to 
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perform  a  specific  trust  that  is,  by  all  rules  of  law,  incapacitated  for  the  service, 
l)erause  no  man  can  serve  two  masters,  not  even  when  one  of  these  masters  may  be 
himself. 

Armour  &  Co/s  interest  as  a  dealer  in  the  fruits  at  Duluth  would  be  adverse  to  the 
interests  of  the  Duluth  consignee,  whose  refrigerated  products  Armour  &  Co.  might 
be  caring  for,  and  there  are  a  thousand  and  one  ways  in  the  way  of  neglectins  the 
consignment  in  refrigeration  or  withholding  it  at  an  opportune  time,  or  by  mem- 
selves,  through  their  wire  advice,  under  another  clause  of  the  contract,  running  in  a 
suflBcient  quantity  of  fruit  to  glut  the  market  and  cause  the  competing  local  con- 
signee a  loss  upon  his  consignment.  Armour  &  Co.  could  well  anord  to  do  this, 
having  in  hand  a  general  plan  and  design.  The  profits  on  the  refrigeration  alone 
w^ould  be  a  reasonable  profit  on  the  car  to  the  local  dealer,  and  by  tiiese  methods 
Armour  &  Co.  could  put  the  local  dealer  out  of  business  by  simply  sacrificing  his 
profits  on  a  few  carloads  of  fruit.  Or  Armour  &  Co.  might  refuse  to  let  a  car  go,  or 
see  that  it  did  not  reach  a  particular  destination,  when  it  might  be  against  the  interest 
of  Armour  as  a  dealer;  but  it  is  vain  to  extend  by  illustration  the  logical  and  prob- 
able practices  under  these  conditions.  Can  contracts  which  contemplate  and  make 
possible  such  practices  as  these  be  held  other  than  void  and  against  public  policy? 

DISCLOSURES  OF   RBBPONDENTB. 

It  is  to  the  written  disclosures  of  the  respondents  that  we  must  look  for  a  defining 
of  their  positions  and  a  setting  out  of  their  defense  for  these  practices,  and  in  the 
disclosure  of  Armour  car  lines  it  is  said: 

**That  the  icing  and  refrigeration  charges  are  made  by  this  respondent,  but  are  not 
applied  by  said  railroad  companies,  the  said  companies'  connection  therewith  l)eing 
only  in  tlie  collection  thereof  for  respondent." 

The  evidence  shows  that  the  respondent  roads  make  this  change  and  this  collec- 
tion possible  only  by  the  hold-up  process,  by  giving  the  car  lines  an  exclusive  con- 
tract, without  whicn  the  car  lines  would  be  powerless,  and  while  it  is  true  that 
these  charges  are  fixed  by  the  car  lines,  and  may  be  manipulated  by  it  in  any  way 
that  may  suit  its  fancy,  yet,  when  it  is  made,  the  charge  is  a  charge  of  the  respondent 
roads,  and  they  are  responsible  directly  for  all  that  is  done  in  that  connection. 

It  is  also  stated  in  this  disclosure: 

''  That  it  is  not  true  that  chaiges  are  imposed  by  respondent,  not  only  for  icing  or 
refrigeration,  but  to  cover  also  the  use  of  tne  cars." 

What  has  been  said  in  the  discussion  of  these  contracts  and  the  contracts  them- 
selves and  the  practices  thereunder  show  conclusively  that  it  is  true  that  these  chaiigee 
are  imposed  to  cover  the  use  of  the  cars. 

There  is  nothing  in  the  disclosure  of  the  Pere  Marquette  Railroad  beyond  the  con- 
tract itself  and  the  McPherson  letter,  and  in  the  McPherson  letter  the  first  material 
suggestion  is— 

"The  Pore  Marquette  Company  owns  sufficient  equipment  for  the  transportation  of 
all  fruit  shipments  l>etween  points  upon  its  own  system." 

This  is  a  tacit  confession  of  its  legal  duty  to  provide  the  equipment,  conpled  with 
the  claim  that  mwh  duty  is  fulfilled  by  providing  equipment  for  the  transportation 
of  all  fruit  shipments  between  points  upon  its  own  system;  but  it  is  admitted,  and 
also  proved,  that  the  Pere  Marquette  is  engage<l  in  transporting  fruits  by  traffic  agree- 
ments with  other  connecting  lines  for  a  continuous  carriage  to  interstate  points  beyond 
its  system,  and  its  e(|uipment  duty  is  as  broad  and  extended  as  its  trafiic  arrange- 
ments. In  the  case  of  Cin.,  N.  O.  &  Tex.  Pac.  Railway  r.  Int.  Com.  Com.  (162  U.  S., 
pp.  184),  1S2,  the  Georgia  Railroad  Company*s  road,  unlike  the  Pere  Marquette's,  was 
wholly  within  the  State  of  Georgia,  ana  it  was  attempting  to  defend  the  collecting  of 
the  local  rate  between  two  points  in  Georgia  on  a  continuous  haul  from  Cincinnati, 
Ohio,  and  the  defense  attempted  there  was  of  the  same  nature  as  that  outlined  in  this 
part  of  the  McPherson  letter,  but  the  court  overruled  it  and  says: 

*' But  when  the  Georgia  Kailroad  Company  enters  into  the  carria^  of  foreign 
freight  by  agreeing  to  receive  the  goods  by  virtue  of  foreign  through  bills  of  lading, 
and  to  participate  in  other  rates  and  charges,  it  thereby  becomes  a  part  of  the  con- 
tinuous line,  not  made  by  a  consolidation  with  the  foreign  com(>anie8,  but  made  by  an 
arrangement  for  the  continuous  carriage  or  shipment  from  one  State  to  another,  and 
thus  becomes  amenable  to  the  Federal  act  in  respect  to  such  interstate  commerce." 

We  claim,  under  the  authoritv  of  this  case,  that  when  the  Pere  Marquette  enters 
into  the  carriage  of  freight  from  Michigan  to  interstate  points,  through  trxtffic  arrange- 
ments with  other  connecting  lines,  it  thereby  becomes  a  part  of  a  continuous  line, 
and  thus  Ix^comes  amenable  to  the  common  law  of  the  tJnited  fiitates,  one  of  the 
leading  principles  of  which  is  that  the  common  carrier  must  furnish  the  equipment 
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The  McPhereon  letter  and  the  evidence  further  discloses  that  in  1903  only  1,632 
carloads  of  refrigerated  fruit  were  handled  in'^Armour  cars,  and  the  evidence  shows 
that  the  season  of  fruit  shipments  lasts  three  months  and,  taking  the  respondent's 
own  estimate  of  one  round  trip  per  car  per  month,  560  cars  would  do  the  work. 
They  daim  that  they  could  safely  rely  on  getting  100  cars  from  connecting  roads, 
leaving  450  cars  to  be  supplied  by  the  Pere  Marquette  at  $1,200  each,  or  1540,000. 
Now,  leaving  out  of  consideration,  as  shown  by  the  evidence,  that  there  would  be  use 
for  these  refrigerator  cars  ten  months  in  the  year,  as  refrigerators,  and  that  they 
might  be  used  for  the  two  remaining  months  as  ordinary  box  cars,  and  averaging  this 
a<lvanced  refrigerator  charge  from  the  time  of  making  these  contracts  at  $30  per  car, 
which  is  low,  and  allowing  mileage  saved  on  these  450  ears  at  $75  per  season  of  three 
months,  there  is  an  additional  ou^o  for  refrigerating  of  $48,960  and  a  saving  on  mile- 
age of  $33,750;  in  all,  $81,710. 

This  is  the  price  paid  by  the  Michigan  growers  per  season  on  the  Pere  Marquette 
Line  alone  for  this  sweet  privilege  of  being  tied  down  to  an  Armour  refrigerator  car, 
and  this  sum  would  pay  the  interest  on  the  $540,000  necessary  to  purchase  the  cars 
at  5  per  cent,  which  would  be  $27,000,  and  would  leave  $53,710  to  be  laid  up  annually 
for  a  construction  fund  to  replace  the  worn-out  cars.  When  Armour  witnesses  say 
that  the  average  life  of  a  refrigerator  car  is  six  years,  they  must  be  understood  as 
flpeakin^  in  a  Pickwickian  sense,  and  certainly  on  the  basis  that  the  cars  are  in  use 
all  the  time,  but  in  this  supposed  case  the  cars  are  idle  nine  months  in  each  year  dur- 
ing which  there  is  no  wear  and  tear,  and,  according  to  their  own  testimony,  a  car  so 
used  would  last  twenty-four  years,  and  the  annual  $53,710  devoted  to  the  construc- 
tion of  refrigerator  cars  to  be  used  only  three  months  in  the  year  would  in  a  few 
years  build  more  refrigerator  cars  than  are  now  in  use  in  the  United  States. 

The  McPherson  letter  and  the  evidence  further  disclose  an  extra  chaise  for  the 
railroad  company's  own  cars  of  $2  per  ton  for  icing  between  points  on  it»  own  line, 
which  incluaes  some  extra-state  points,  and  the  full  Armour  charge  on  its  own  cars 
for  extra-state  points  beyond  its  own  line,  all  of  which  charge  and  practices  are 
inadmissible  under  the  law. 

The  burden  of  the  McPherson  letter  looks  to  a  defense  the  same  as  that  attempted 
to  be  interposed  by  the  Georgia  Railroad  in  the  case  last  cited,  and  by  the  authority 
of  that  case  is  wholly  inadmissible. 

In  the  disclosure  of  the  Michigan  Central  Railroad  there  is  no  disclosure  made 
beyond  the  admission  of  an  Armour  contract.  Their  evident  policv  has  been  to  dis- 
close as  little  of  fact  and  as  little  of  their  position  as  a  matter  of  law  as  possible, 
thinking,  like  the  ostrich,  that  by  so  doing  greater  safety  may  ensue. 

A   LOCAL  SERVICE. 

The  suggestion  cropped  out  during  the  hearing,  but  rather  covertlv,  that  these 
practices  have  to  do  with  a  purely  local  service,  and  in  the  disclosure  of  Armour  Car 
Lines  it  is  stated  as  one  of  the  objections  to  jurisdiction,  '*that  the  icing  and  refriger- 
ating of  cars  is  not  a  matter  of  interstate  commerce.''  This  plea  will  hardly  arrest 
the  serious  attention  of  the  Commission.  It  is  puerile  and  does  not  merit  a  serious 
reply.  The  traffic  is  a  matter  of  interstate  commerce  and  the  refrigerating  is  neces- 
sary and  ancillary  to  the  traffic  and  has  no  independent  existence  or  character  of  its 
own.  When  the  Federal  Statutes  and  the  common  law  of  the  United  States  apply  to 
the  matter  of  traffic,  they  apply  to  and  control  all  that  is  incident  and  auxiliary  to  that 
traffic.  The  respondent  roads  did  not  have  the  effrontery  to  make  this  plea,  prob- 
ably out  of  regard  to  the  fact  that,  whether  the  services  were  local  or  not,  the  roads 
themselves  have  been  x)erforming  them  under  these  Armour  contracts. 

INEVITABLE  TENDENCY  OF  EXCLUSIVE  CONTRACTB. 

The  Question  of  what  is  a  fair  and  a  just  and  a  reasonable  rate  in  any  given  case  is 
a  very  difficult  one  and  one  that  no  court  would  have  the  confidence  to  claim  could 
be  any  more  than  roughly  approximated  by  it  with  all  obtainable  evidenco  before 
it,  and,  with  this  fact  in  mind,  we  quote  the  following  from  the  Interstate  Commerce 
Commission  v.  Baltimore  &  Ohio  Kailroad  (145  U.  S.,  263,  276)  in  speaking  of  the 
practices  before  the  passage  of  the  interstate  commerce  act: 

"These  evils  ordinarily  took  the  shape  of  inequality  of  charges  made  or  of  facilities 
furnished,  and  were  usually  dictated  by  or  tolerate<i  for  the  promotion  of  the  interests 
of  the  officers  of  the  corporation  or  of  the  corporation  itself,  or  for  the  benefit  of  some 
favored  persons  at  the  expense  of  others,  or  of  some  particular  locality  or  community, 
or  of  some  local  trade  or  commercial  connection,  or  for  the  destruction  or  crippling 
of  some  rival  or  hostile  line." 
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At  page  277  it  is  farther  said: 

"We  agree,  however,  with  the  plaintiff  in  its  contention  that  a  charge  may  be 
perfectly  reasonable  under  section  1  and  yet  may  create  an  unjust  discrimination  or 
an  unreasonable  preference  under  sections  2  and  3." 

And  further,  page  280: 

''If,  for  example,  a  railway  makes  to  the  public  generally  a  certain  rate  of  freight 
and  to  a  particular  individual  residing  in  the  same  town  a  reduced  rate  for  the  same 
class  of  goods,  this  may  operate  as  an  undue  preference,  since  it  enables  the  favored 
party  to  sell  his  goods  at  a  lower  price  than  bis  competitors,  and  may  even  enable 
nim  to  obtain  a  complete  monopoly  of  that  business.  Even  if  the  same  reduced  rate 
be  allowed  to  everyone  doing  the  same  amount  of  business,  such  discrimination  may, 
if  carried  too  far,  operate  unjustly  upon  smaller  dealers  encaged  in  the  same  busi- 
ness and  enable  the  larger  ones  to  drive  them  out  of  the  market*' 

Here  is  the  meat  of  the  whole  matter.  If  respondent's  contention  is  correct,  and 
there  is  no  Federal  control  over  this  matter,  then  Armour  &  Co.  through  its  con- 
trol of  Armour  car  lines,  dominates  the  whole  traffic  and  may  make  or  mar,  as  it 
sees  fit,  and  eventually  will  be  the  only  buyer  of  the  fruits  at  the  primary  market 
and  the  only  seller  thereof  to  the  consumer.  The  plan  is  absolutely  sufficient  to 
effect  this  result,  and  all  that  remains  is  time  to  work  out  the  details.  This  Michigan 
practice  is  but  a  small  factor  in  the  general  design  of  controlling  and  handling  all  the 
tood  products  of  the  United  States  by  one  single  management. 

If  it  is  true  that  existing  law  is  not  equal  to  this  emergency  and  does  not  inhibit 
the  plain  and  palpable  execution  of  this  desiffn,  what  a  reproach  such  a  reflection  is 
upon  the  intelligence  of  the  American  people  and  the  honestv  and  integrity  of  its 
lawmakers.  But  we  submit  that  the  Michigan  fruit  grower  ana  the  dealers  in  those 
products  all  over  the  country  are  in  no  such  helpless  condition  under  existing  laws, 
and  that  these  car-line  contracts  are  against  public  policy  and  as  effectually  inhibited 
both  by  the  common  law  of  the  United  States  and  by  Uie  interstate-commerce  stat- 
utes as  are  the  pooling  contracts  described  in  section  6  of  the  interstate-commerce 
act.  These  contracts  and  these  practices  are  absolutely  incompatible  with  the  com- 
mon law  of  carriers^  which  is  o])erative  side  by  side  with  the  interstate-commerce 
act;  incompatible  with  the  schedule  provisions  of  section  6  of  the  interstate-commerce 
act;  incompatible  with  the  provisions  of  section  10  the  act;  incompatible  with  sec*- 
tions  2  and  3  of  the  act;  and  incompatible  with  all  that  *' breathes  from  the  pores  of 
the  act"  as  a  whole;  and  there  is  left  no  loophole  for  escape  through  this  door  of 
private  and  unscheduled  contracts  and  charges. 

Whatsoever  plea  may  be  put  forward  for  tnese  practices,  their  inevitable  tendency 
is  monopoly  by  means  of  discrimination,  and  such,  it  must  be  concluded,  is  the 
design  and  purpose  of  the  parties  to  these  exclusive  contracts,  whatever  other  reason 
may  be  assigned  therefor.  We  protest  against  this  miserable  railroad  plea  of  ina- 
bility to  get  the  cars,  and  this  suggestion  oi  a  domination  of  the  railroads.  They  are 
in  no  sense  the  victims  of  an  overriding  necessity,  but  are  the  aiders  and  abettors  in 
these  practices  for  a  sinister  purpose.  The  common  practice  so  far  has  been  for  the 
roads  to  furnish  the  refrigerator  equipment,  and  this  practice  now  under  inquiry, 
though  growing,  is  still  the  exception  and  not  the  rule,  and  can  only  obtain  where 
the  railroad  is  equally  anxious  to  enter  into  such  a  contract  as  is  the  other  contract- 
ing party.  The  mere  existence  of  such  a  contract  and  the  power  of  manipulation  of 
the  private-car  linps  by  means  thereof  constitutes  a  menace  to  the  freedom  of  com- 
merce, which  it  is  the  design  of  the  laws  to  protect,  and  the  inevitable  result  of  the 
working  out  of  these  contracts  is  a  monopoly  of  an  important  part  of  interstate  com- 
merce. Can  we  stop  to  inquire  and  to  receive  evidence  as  to  the  motive  with  which 
such  a  contract  is  entered  into,  where  it  appears  that  the  necessary  tendency  of  the 
contract  in  its  workings  is  discrimination  and  a  monopolizing  and  controlling  of  the 
trade;  or,  in  other  words,  can  any  other  motive  be  ascribed  to  the  parties  entering 
into  the  contract,  except  such  motives  as  are  in  keeping  with  the  necessary  tenden- 
cies of  the  contract? 

The  Commission  should  not  stop  to  inquire  as  to  the  degree  of  the  unjust  charges 
and  discrimination  practiced  under  these  contracts;  but  the  evidence  shows  discrimi- 
nations in  a  number  of  instances,  and,  further,  that  the  charges  are  from  300  per  cent 
to  500  per  cent  higher  than  the  railroads  themselves  had  charged,  even  after  tney  had 
resorted  to  the  unwarrantable  practice  of  making  extra  char;^  for  the  ice,  over  and 
above  their  freight  rate.  It  is  enough  to  know  tnat  the  inevitable  tendency  of  such 
contracts  is  discrimination  and  monopoly,  because  these  contracts  place  the  whole 
matter  in  a  private  car  line's  hands  for  manipulation,  and  place  it  in  the  car  line's 
power  to  levy  excessive  charges  for  these  services,  to  discriminate  and  to  monopo- 
lize the  trade,  and  that,  without  such  affirmative  action  by  the  railroads,  the  car 
lines  would  not  have  this  power,  and  that  by  so  doing  the  railroads  aid  and  abet  in 
the  violation  of  sections  1,  2,  and  3  of  the  act,  and  by  so  doing  directly  violate  the 
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provisions  of  section  10  of  the  act.  The  railroads  actually  agreed  to  instruct 
Armour  car  line's  agents  by  wire  and  give  them  all  such  information  as  may  be 
oalled  for  by  the  car  line's  representative.  The  contract  ought  to  have  had  a  pre- 
amble to  the  effect  that,  whereas  it  is  the  purpose  of  Armour  &  Co.  to  become  the 
t^xclusive  buyers  and  sellers  of  the  fruits  raised  in  Michigan;  and  whereas  the 
respondent  roads  stand  ready  and  willing  to  aid  and  abet  tnerein,  now,  therefore, 
in  consideration  of  on%  dollar,  etc.,  we,  the  respondent  roads,  agree,  etc.;  and  here 
follow  the  engagements  which  the  railroads  have  entered  into  with  Armour  Car  Lines 
in  these  exclusive  contracts. 

I  have  ^ dwelt  upon  what  these  contracts  show  on  their  face,  and  the  potential 
infractions  of  the  laws  thereunder,  coupled  with  the  inevitable  tendencies  of  these 
contracts,  leaving  the  actual  infractions  and  violations  of  the  law,  as  shown  by  the 
evidence,  to  the  independent  consideration  of  the  Commission,  who  will  have  a 
copy  of  this  evidence  before  them.  A  discussion  of  these  would  involve  a  rehashing 
of  the  testimonv  and  would  be  too  lengthy  for  discussion  in  a  brief. 

I  do  not  dwell  upon  the  preference  or  aavantages  shown  by  the  testimony  to  have 
been  given  to  particular  persons  as,  for  instance,  Moseley  Brothers,  or  other  persons, 
under  the  half-icing  contracts,  or  such  advantages  to  particular  localities  as,  for 
instance,  Grand  Rapids,  and  the  subjecting  of  this  particular  description  of  traffic 
to  undue  and  unreasonable  disadvantages.  The  eviaence,  both  that  on  the  face  of 
the  contract  and  the  oral  evidence,  snows  a  multitude  of  such  infractions  of  the 
law,  but  a  discussion  of  them  would  involve  a  discussion  of  the  evidence  and,  be- 
sides, they  are  but  outcroppings.  What  we  ask  for  will  at  one  stroke  wipe  out  all 
these  practices. 

We  submit  that  on  the  foregoing  authorities  the  complaining  public  have  shown 
themselves  entitled  to  an  order  by  the  Interstate  Commerce  Commission,  addressed 
to  these  respondent  railroads,  directing  them,  first,  to  cancel  these  exclusive  car  line 
contracts;  second,  to  supply  themselves  with  refrigerator  cars  sufficient  to  move  with 
reasonable  promptness  tne  fruit  from  points  in  uie  Michigan  fruit  belt  touched  by 
their  roads,  and  to  supply  and  to  furnish  the  initial  icings  for  such  cars,  collecting 
for  said  services  no  extra  charge  other  than  that  allowed  lor  and  provided  for  in  the 
higher  classification  of  these  fruit  products  in  the  schedule  of  rates,  which  these 
roads  are  required  to  file,  and  have  filed,  with  the  Interstate  Commerce  Commission. 

The  present  scheduled  rate  may  or  may  not  be  high  enough;  the  evidence  to  the 
effect  that  it  is  not  high  enough  is  by  no  means  convincing,  but  no  complaint  is 
made  for  collecting  that  rate;  but  any  collection  over  and  beyond  that  rate,  whether 
it  be  $1  or  $45  to  Duluth,  or  $1  or  $55  to  Boston,  we  submit  is,  under  the  law,  abso- 
lutely inadmissible. 

All  of  which  is  respectfully  submitted,  on  behalf  of  the  complaining  public,  by 
Knudsen-Feiiguson  Fruit  Company,  one  of  the  victims  of  the  prac^tices. 

Attorney  for  Knud^en- Ferguson  Fruit  Co. 
Dated  June  15,  A.  D.  1904. 


AVERAGE  MILEAGE  OF  REFRIGERATOR  CARS. 

The  tax  returns  ot .various  State  records  contain  more  or  less  data  on  the  average 
mileage  per  car,  per  day  or  per  year.  The  Iowa  report  of  the  Cudahy  Milwaukee 
Refrigerator  Line  gave  the  yearly  mileage  of  that  company's  refrigerator  cars  at 
20,232  miles,  which  is  equivalent  to  about  55  miles  per  day. 

A  report  of  the  Cold  Blast  Transportation  Company  (owned  by  the  Schwarzschild 
&  Sulzoerger  Company)  to  the  State  of  Iowa  gave  the  yearly  mileage  per  car  of  that 
company's  refrigerator  cars  at  32,534  miles,  which  is  equivalent  to  about  90  miles 
per  day. 

The  National  Car  Line  Company  reported  to  the  Iowa  authorities  that  the  average 
mileage  of  its  refrigerator  cars  in  1903  was  300  miles  per  day,  and  of  box  cars  150 
miles  per  day. 

The  Provision  Dealers'  Despateh  Line  reported  to  Iowa  an  average  mileage  of  300 
miles  per  day  for  its  refrigerator  cars  and  an  average  of  200  miles  per  day  for  its  tank 
cars. 

There  can  be  little  doubt  that  the  figures  for  the  two  companies  last  mentioned  are 
grossly  exaggerated.  It  is  obviously  a  temptation  to  car-line  companies,  in  reporting 
to  State  aumorities  for  purposes  of  taxation,  to  make  the  daily  mileage  per  car  as  hi^h 
as  possible,  thus  reducing  the  number  of  cars  required  to  perform  a  given  mileage  in 
the  State — the  value  of  the  cars  being  the  basis  of  taxation  in  most  cases. 
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The  following  table  ehowH  the  indicated  average  mileage  traveled  by  cars  of  varioa? 
private  car  lines  in  1903,  as  computed  from  returns  to  various  States  for  porpoees  of 
taxation: 

Armour  Car  Lines:  i^^iy  mUea^. 

Refrigerator  cars , 87 

Fruit  cars 88 

Swift  &  Co «373 

National  Car  Line  Company: 

Refrigerator  cars «  —  3<X> 

Box  cars loO 

Provision  Dealers'  Despatch 300 

Nelson  Morris  &Co 57 

Cndahy  Packing  Co : 105 

Cudahy  Milwaukee  Refrigerator  Line 55 

Schwarzschild  &  Sulzberger  (Cold  Blast  Transportation  Company) 90 


DIGEST  OF  TESTIMONY  BY  REPRESENTATIVES  OF  VARIOUS  PRIVATE-CAR  LINES  AT  A  HEARING 
BEFORE  THE  STATE  BOARD  OF  ASSESSORS  OF  MICHIGAN,  HITTING  AS  A  BOARD  OF  REVIEW 
AT  LANSING,  MICH,,  ON  JANUARY  18,  1904,  TO  FEBRUARY  15,  1904. 

Mr.  Charles  (t.  Wiii^N,  representing  the  Armour  Car  Lines  and  Continental 
Fruit  Express,  in  his  testimony,  maintaincHl  that  200  miles  a  day  was  a  fair  averagt* 
daily  mileage  for  refrigerator  cars  in  the  State  of  Michigan.  He  said  that  a  largt* 
percientage  of  through  cars  traveled  at  350  to  400  miles  a  dav,  this  allowing  for 
delayed  trains.  By  his  average  of  200  miles' a  day  he  meant  that  "that  included 
local,  through,  and  cars  howsoever  used."  For  the  Continental  Fruit  Express  he 
claimed  225  miles  {K'rday,  IxH^ause  those  cars  were  unidentified  with  any  local  buainess, 
and  he  put  them  25  miles  a  day  higher  than  the  Armour  Car  Lines  equipmenL 

Mr.  Wilson  noted  that  the  State  of  Colorado  allowed  the  Armour  Car  Lines  a  mileage 
of  200  miles  a  day,  and  that  the  State  of  Iowa  allowed  90  miles  a  day  on  strictly  local 
businet^s. 

Cost  of  cars,— Mr.  Wilson  testified  that  certain  fruit  cars  assessed  by  the  State  of 
Michigan  at  $500  were  not  worth  more  than  $450.  He  said  the  car  in  question  had 
been  in  service  about  six  or  seven  years  and  that  it  could  not  be  sold  for  more  than 
$450.  The  standard  refrigerator  car,  he  said,  cost  about  $100  to  $150  more  than  a 
fruit  car. 

Conceding  that  the  car  which  Mr.  Wilson  mentioned  had  been  in  service  seven 
years,  and  allowing  6  per  cent  annual  depreciation  (the  allowance  provided  for  by 
the  Master  Car  Builders'  Association),  the  car  at  that  time  would  be  worth  58  per 
cent  of  the  original  cost.  ^  The  value,  as  just  stated,  is  given  by  Mr.  Wilson  a^ 
$450.  If  this  was  58  per  cent  of  the  value  of  the  original  cost,  that  cost  would  l)e 
practically  $776.  This  was  a  fruit  car.  Adding  $100  to  $150,  as  Mr.  Wilson  contendtxl 
should  he  done,  the  value  of  a  standard  refrigerator  car  would  be  from  $876  to  $926. 
If  the  car  in  question  had  been  in  use  onlv  six  years,  the  value,  \eP8  six  vears'  depre- 
ciation, would  be  64  per  cent  of  the  cost.  This  would  indicate  an  original  cost  of  $700. 
On  this  basis  the  cost  of  a  standard  refrigerator  car  (at  the  time  these  cars  were  built) 
should  have  been  about  $800  to  $850. 

Mr.  Henry  Veeder,  representing  the  Swift  Refrigerator  Transportation  Company, 
maintained  that  the  average  mileage  of  cars  going  across  the  State  of  Michigan^ 
this  is  through  mileage  on  fast  scheiiules — was  431 J  miles  per  day  for  the  Swift 
Refrigerator  Transportation  Company.  Allowing  that  about  13J  per  cent  of  the 
cars  entering;  Michigan  were  engaged  in  local  business  or  transporting  products  con 
signed  to  points  in  that  State,  he  arrived  at  an  average  daily  mileage  tor  all  cars  of 
397  miles  per  day  for  the  State  of  Michigan.  This  was  for  the  Swift  Refrigerator 
Transportation  Company.  He  reported  the  average  mileage  of  Libby,  McNeil  & 
Libby  at  420  miles  per  day,  that  concern  having  practically  no  local  business. 

Mr.  Veeder  said  that  cars  to  New  York  would  not  make  a  round  trip  in  less  than 
ten  to  twelve  days.  He  evidently  meant  from  Chicago.  The  round  trip  to  New 
York  is  about  1,800  miles.     On  the  basis  of  ten  days  this  would  be  180  miles  per 

oThis  apparent  mileage  for  Swift  &  Co.  is  obtained  by  dividing  the  total  car  mile- 
age in  the  State  of  Iowa  by  the  number  of  cars  reported  by  the  Swift  Refrigerator 
Transportation  Conifmny  as  require<i  to  perform  this  Iowa  mileage. 

^This  assumes  that  depreciation  is  always  figured  on  the  original  cost. 
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day;  on  the  basis  of  twelve  days,  150  miles  per  day.  This  apparently  makes  no 
allowance  for  idleness  of  cars. 

Cost  of  cars. — Mr.  Veeder  (representing  the  Swift  interests)  also  stated  that  the 
average  value  of  the  refrigerator  cars  of  the  Swift  Refrigerator  Transporation  Com- 
pany m  1903  was  $596.  The  average  cost,  he  said,  ran^d  all  the  way  from  $600  to 
$1,000.     (Note. — He  mentioned  no  higher  figure  than  $1,000.) 

Mr.  W.  S.  Baker,  representing  among  other  companies  the  Cold  Blast  Transporta- 
tion Company,  gave  the  average  mileage  of  cars  of  tnat  concern  at  366  miles  per  day, 
' '  as  near  as  we  can  estimate  it.  He  gave  the  average  va^ue  of  the  company  *  s  refriger- 
ator cars  at  $295.25.  These  cars,  he  said,  were  10  years  old.  Under  the  Master  Car 
Builders'  rules,  therefore,  they  would  be  worth  only  40  per  cent  of  their  original  cost. 
This  would  indicate  an  original  cost  of  $738  per  car. 

Mr.  Kay  Wood,  representing  the  National  Car  Line  Company,  which  is  owned  by 
the  National  Packing  Companv',  said  that  *'an  average  of  350  miles  a  day  wouldn't 
be  too  much  for  these  cars.  I  mean  a  day  of  twenty-four  hours.*'  This  statement 
referred  to  refrigerator  cars  in  the  export  beef  trade.  He  mentioned  a  train  of  refrig- 
erator cars  which  left  Niles  at  12.10  a.  m.,  and  arrived  at  Detroit  at  9,  thus  making 
a  distance  of  over  200  miles  in  eight  hours  and  forty  minutes,  and  added  that  '4or 
a  day  of  twentv-four  hours  an  accurate  calculation  would  show  in  the  neighborhood 
of  400  miles  a  day  for  that  train." 

Referring  to  refrigerator  cars  in  the  dressed  beef  trade,  Mr.  Wood  made  the  fol- 
lowing interesting  s&tement: 

''The  railroads  have  made  soecial  arrangements  and  put  on  special  trains,  which 
are  trains  of  refrigerator  cars  and  not  mixed  cars,  but  refrigerator  cars  with  powerful 
engines  especially  adapted  for  the  purpose  of  hauling  that  oeef  to  its  destination." 

Mr.  C.  J.  Miles,  at  same  hearing,  reoresenting  Streets'  Western  Stable  Car  Lines, 
stated  that  his  company  "received  and  got  the  same  schedules  on  through  business 
from  Chicago  to  seabord  ports  as  export  dressed  beef  does."  After  allowing  for 
detentions  and  delays  and  a  slower  return  movement  of  empty  cars  he  said, 
addressing  the  board:  "I  assure  you,  gentlemen,  in  placins  the  general  average  per- 
formance at  200  miles  we  have  conceded  everything  that  would  he  fair  to  this 
board,  or  any  board  similarlv  constituted."  Mr.  Miles  gave  the  value  of  his  cars 
at  that  time  at  $250,  and  the  first  cost  at  about  $500. 

Mr.  Miles  gave  the  total  mileage  of  his  system  at  131,238,161  miles,  this  including 
Canada  and  Mexico,  as  well  as  United  States. 

Mr.  Thomas  Creigh,  representing  the  Cudahy  Packing  Company,  stated  to  the 
board:  '^In  my  house  the  car  people  told  me  that  the  average  mileage  through  Michi- 
gan w^ould  be  20  miles  an  hour  for  twenty-four  hours."  He  made  some  calculations 
in  his  statement  which  he  contended  showed  that  "the  mileage  per  day  is  certainly 
425  miles.    This  was  the  mileage  of  through  cars  in  Michigan. 


[Circular  letter  No.  S7.] 

RESUMPTION  OP  INQUIRY  INTO  THE  GROWTH,  DEVELOPMENT,  AND  OPERATION  OF  PRIVATE 
CARS — OPPORTUNE  TIME  TO  SUBJECT  THEM  TO  PER  DIEM  RULES — THE  RATES  WHICH 
SHOULD  GOVERN. 

Chicago,  January  17^  1905, 
To  Members: 

Circular  letter  No.  35,  dated  September  23,  1904,  was  intended  to  conclude  the 
series  pertaining  to  the  operations  of  private  cars,  and  was  announced  as  the  closing 
chapter.  It  had  been  arranged  to  open,  with  my  testimony,  the  investigation  which 
the  Interstate  Commerce  Commission  had  ordered  into  the  conduct  (or,  more  prop- 
erly speaking,  mi8con<luct)  of  private  cars,  particularly  those  which  are  controlled 
by  laiige  shippers;  but  the  evidence  then  taken  (although  imperfectly  and  in  some 
respects  incorrectly  reported)  attracted  such  wide  attention  as  to  assume  features  of 
national  importance.  I  had  written  to  the  President  October  15  and  ui>^  him  to 
incorporate  m  his  forthcoming  messa^  to  Congress  a  recommendation  that  private- 
car  companies  be  placed  under  the  jurisdiction  of  the  Interstate  Commerce  Com- 
mission to  the  same  extent  that  railrotui  corporations  are  presumed  to  be.  That  was 
the  primal  cause  of  the  subsequent  declaration  in  the  President's  now  famous  mes- 
sage that  ''the  abuses  of  the  private  car  and  private  terminal  track  must  be  stopped." 
No  previous  message  contained  an  indictment  of  private  care,  nor  have  I  been  able 
to  locate  any  mention  of  the  subject  in  a  similar  communication  from  the  Chief 
Executive, 
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Moreover,  the  President  made  the  demand  for  restraining  action  agunst  private- 
car  abuseSi  etc.,  the  paramount  issue,  beffinning  the  paia^ph  referring  thereto  with 
the  positive  assertion  that  "above  all  else,  we  must  strive  to  keep  the  highway?  «>f 
commerce  open  to  all  on  equal  terms,"  etc.  Such  ecjuality  those  mmiliar  with  raii- 
road  affairs  know  is  impossible  so  long  as  shipping  owners  of  private  car^  arv 
permitted  to  continue  unchecked  their  unjust  and  despotic  sway.  The  appalling 
Mict»  were  plainly  recited  in  my  letter  of  October  15  to  the  President,  and  he  mmpt*\ 
the  same  with  that  readiness  which  is  chafticteristic  of  him,  and  was  led  to  deniADd 
that  abuses  1  had  exposed  during  the  jjast  two  years  "  must  be  stopped." 

Afterwards  I  received  cordial  invitations  to  appear  at  the  White  House  with  the 
view  of  explaining  more  fully  regarding  the  evils  complained  of  than  could  be  done 
by  letter,  but  when  I  responded,  December  10,  the  President  was  so  overrun  with 
callers  that  he  was  obliged  to  ask  me  to  put  in  writing  what  I  wished  him  to  do,  m 
he  could  refer  to  it  at  convenience.  In  reporting  the  circumstance  last  described  to 
supporters,  which  was  done  by  confidential  letter  dated  December  16,  the  follownn;? 
language  was  employed: 

*'  It  is  no  longer  a  question  of  jetting  to  the  President,  his  ear  having  been  obtained, 
with  the  voluntar>'  request — which  he  earnestly  repeated — that  I  would  advise  him 
fully  and  directly  in  writing." 

As  the  demana  for  railroad  legislation  took  on  a  much  wider  scope  than  was  con- 
templated, it  seemed  expedient  in  the  aforesaid  letter  to  remark  that  "my  commu- 
nications with  the  Presiaent  referred  solely  to  private-car  abuses; "  at  the  same  time 
I  called  special  attention  to  the  deep  import  of  the  declaration  that  certain  acknowl- 
edged evils  "  must  be  stopped,"  and  ursed  that  it  be  not  underestimated.  I  had 
been  assured  by  gentlemen  upon  whom  the  President  relies  that  he  was  "  deeply  in 
earnest,"  and  such  statement  was  confirmed  by  a  letter  received  from  his  secretary, 
dated  December  22,  which  contained  this  assertion:  "The  matter  you  are  interested 
in  is  receiving  the  President's  earnest  consideration." 

The  matter  I  am  interested  in  is  that  of  private-car  reform.  I  have  had  no  part  in 
the  proposed  inclusion  of  other  questions — such  as  enlarging  the  powers  of  the  Inter- 
state CJommerce  Commission.  It  is,  however,  important  that  the  seriousness  of  the 
situation  be  appreciated.  On  this  point  the  following  is  apropos  from  my  letter  of 
December  16: 

"I  am  afraid  that  certain  parties  do  not  fully  appreciate  the  gravity  of  the  situa- 
tion. They  are  apt  to  repeat  the  mistake  committed  twenty-five  and  thirty  years 
ago  in  relation  to  the  so-called  Granger  movement.  That  was  clearly  foreseen  by 
many,  but  others  refused  to  bend  to  the  threatened  storm.  It  bids  fair  to  be  the 
same  in  this  instance  unless  parties  discreetly  recognize  the  inevitable.  No  other  sub- 
ject before  the  American  people  is  bound  to  command  such  earnest  attention  as  the 
correction  of  railroad  abuses,  and  the  most  vicious,  inexcusable,  and  indefensible  are 
those  growing  out  of  the  enforced  use  of  private  cars  and  theo  utrageous  allowancesr 
made  to  *  industrial  roads. '  If  leading  managers  do  not  address  themselves  resolutely 
and  promptly  to  the  correction  of  the  abuses  described,  they  will  only  have  them- 
selves to  blame  for  the  consequences  which  will  surely  befall." 

After  referring  in  the  aforesaid  letter  to  the  avidity  with  which  editors  of  leading 
magazines  were  calling  for  articles  on  this  absorbing  topic,  which  they  regard  as  cer- 
tain to  become  "the  most  engrossing  subject  of  ]x)pular  discussion,  and  that  it  will 
increase  instead  of  diminish  in  interest,"  the  following  recommendation  was  made,  to 
which  I  affain  invite  careful  attention: 

"My  advice  would  be  to  put  in  effect,  without  needless  delay,  per  diem  rates  of 
fifty  (50)  cents  for  refrigerators  and  thirty  (30)  cents  for  private  stock  cars,  and  i 
stand  ready,  on  request  of  or  assurances  of  support  from  a  sufficient  number,  to  con- 
vene the  interested  roads  in  either  section — East  or  West — to  meet  for  that  purpose, 
and  am  persuaded  that  an  honest  effort  on  the  part  of  the  railroads  to  inaugurate  the 
foregoing  reform  would  do  more  to  avert  threatened  trouble  than  any  other  course 
which  could  be  pursue<l." 

Those  who  have  watehed  the  agitation  for  private-car  reform  begun  by  the  under- 
signed nearly  three  years  ago  will  credit  me  with  sincerity  in  saying  that  much  of 
what  has  lately  transpired  was  predicted.  I  stated  to  prominent  railroad  officers 
early  last  year  that  if  I  should  impart,  under  oath,  a  tithe  of  my  experience  in  rela- 
tion to  private  cars,  the  disclosures  would  be  likely  to  attract  attention  throughout 
the  country.  They  replied  that  I  could  not  make  further  exp)Osures  than  had  been 
contained  in  my  circular  letters  issueil  the  past  two  years;  whereupon  I  remarked 
that  those  had  reached  only  the  railroad  profession,  whereas  if  I  should  testify  unre- 
servedly and  the  salient  points  be  given  to  the  press  they  would  be  published  in 
leading  dailies  and  thereby  become  generally  known.  The  result,  I  foresaw,  would 
be  a  storm  of  indignation  that  iniquities  so  gross  should  exist  under  an  administra- 
tion pledged  to  suppress  manifest  wrong  and  assure  fair  treatment  to  all.    I  desired 
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try  avoid  snch  disclosures,  believing  them  to  be  unnecessary,  but  at  the  same  -time 
informed  parties  immediately  concerned,  that  rather  than  submit  to  defeat  I  would 
exhaust  every  resource  at  command,  and  intimated  that  an  authority  was  available 
iwhich  no  wrongdowers,  however  powerful,  could  successfully  resist.  By  that  was 
meant  Federal  authority,  w^hich  has  since  been  invoked  in  protection  of  those  who 
have  long  cried  in  vam  for  relief.  Before  turning  to  assistance  as  above,  I  plead 
verbally  and  by  letter  with  railroad  oflScers  to  start  the  private-car  reform,  however 
mildly,  and  thereby  show  a  willingness  to  correct  evils  which  every  sincere  man 
admitted  were  grievous  and  unjustifiable. 

It  is  expedient  to  repeat  and  emphasize  the  order  of  events  lest  credit  for  results 
which  can  now  be  clearly  foreseen  should  be  given — ^as  so  often  is  done — to  parties 
not  justly  entitled  thereto.  Beginning  with  their  third  annual  report,  dated  Decem- 
Iwr  1,  1889,  and  frequently  thereafter,  the  Interstate  Commerce  Commission,  in 
reporting  to  Congress,  set  forth  the  evils  Rowing  out  of  the  employment  by  common 
carriers  of  cars  owned  by  private  companies,  and  recommended  remedial  l^islation. 
Little  attention  was  paid  thereto,  and  when  an  order  was  subsequently  made  calling 
for  detailed  information  r^rding  the  operation  of  private  cars,  parties  controlling 
the  same  denied  the  authority  of  the  Commission.  They  consented,  however,  to 
p^ive  information  for  the  guidance  of  that  body,  but  intimated  their  purpose  to  dis- 
continue reporting,  should  the  data  furnished  be  imparted  to  others.  Furthermore, 
investigation  by  the  Commission  of  discriminations  resulting  from  the  use  of  private 
cars  did  not  evoke  widespread  interest  or  noticeably  improve  matters  so  far  as  the 
public  or  the  railroads  were  concerned. 

Meanwhile,  owners  of  refrigerator  cars  had  grown  abnormally  great,  and  were  dis- 
posed to  exercise  their  power  solely  from  the  standpoint  of  self-interest  Fl  ventually , 
submission  to  the  abject  condition  described  became  so  general  that  when  I  l?egan 
to  agitate  the  subject  three  years  ago  no  one  in  railroad  circles  would  range  himself 
on  my  side  or  openly  assist  in  the  work  I  was,  nevertheless,  urged  to  undertake. 
As  the  result  of  my  endeavors — exemplified  in  the  circular  and  other  letters  written 
in  exposure  of  the  operation  of  private  cars,  also  through  contact  with  executive 
oflScers  in  different  cities — an  unprecedented  interest  in  the  question  was  aroused. 
This,  however,  was  confined  to  railroad  men,  few,  if  any,  others  being  cognizant  of 
the  movement  we  had  started.  It  was  not  until  my  testimony  was  given  at  the 
investigation  held  in  the  United  States  court  room,  in  Chicago,  October  10,  1904 — 
report  of  which  was  circulated  by  the  Associated  Press — that  the  people  awoke  to  a 
realization  of  practices  in  this  age  of  progress  and  freedom  which  were  worthy  of 
the  days  of  feudalism. 

In  confirmation  of  the  foregoing,  it  should  suffice  to  cite  the  indifference  with 
which  the  testimony  of  a  Boston  fruit  shipper,  given  before  the  Interstate  Commerce 
Commission  in  Chicago  last  June,  was  reganled  by  the  public,  and  the  sensation 
that  a  repetition  of  those  statements  by  the  same  party  before  the  House  Committee 
on  Interstate  Commerce  at  Washington  last  week  is  reported  to  have  created. 

Mark  the  radical  change  which  in  this  respect  has  occurred.  Heretofore,  railroad 
men  spoke  of  these  matters  with  bated  breath  and  behind  closed  doors.  They  would 
not  meet  openly  to  consider  measures  of  reform,  lest  shippers  who  control  the  cars  in 
which  they  insist  that  their  products  shall  be  carried  should  vindictively  boycott  the 
offending  roads.  That  day  has  cithei  passed  or  is  rapidly  passing,  and  now  there 
need  be  no  reluctance  to  administer  the  required  correction.  When  the  President 
says  that  **  private-car  abuses  must  be  stopped"  such  language  can  have  only  one 
meaning — namely,  that  they  are  manifestly  illegal.  If  it  were  not  so  and  they  were 
proper  and  legitimate  there  would  be  no  ne»d  to  discontinue  them.  The  cry  of 
"stop  thief!"  can  not  be  raised  apiinst  one  who  is  quietly  pursuing  his  honest 
vocation.  It  can  only  l)e  appropriately  applied  to  those  who  are  running  away 
with  something  that  does  not  rightfully  oelong  to  them.  It  is  not,  therefore,  neces- 
sary to  await  an  order  of  the  Interstate  Commerce  Commission  or  a  decree  of  court 
before  taking  action.  That  ought  to  be  done  immediately  by  the  railroads  in  the 
territory  most  affected;  that  is,  wherein  the  transportation  of  perishable  freight  and 
of  cattle  preponderates.  In  the  opinion  just  stated  I  am  not  alone.  The  president 
of  a  large  and  successful  railroad  wrote  me  last  October: 

"  I  can  not  understand  why  the  railroads  do  not  all  want  to  produce  a  different  basis 
of  pay  for  private  cars;  and  it  seems  to  me  that  it  is  much  better  to  try  to  bring  about 
this  reform  by  the  individuals  of  the  railroads  rather  than  let  the  Commerce  Com- 
mission have  the  credit  for  it." 

Would  anyone  have  thought  it  ])ossible  six  months  ago  that  the  head  of  a  great 
railroad  would  have  had  the  courage  to  say,  as  did  the  chairman  of  the  board  of 
directors  of  the  Chicago,  Milwaukee  and  St.  Paul  Railway,  in  an  interview  which 
appeared  in  a  New  York  paper  January  6,  **that  private  cars  are  an  evil,  and  that 
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the  company  owning  its  private  cars  demands  and  receives  advantages  that  the 
railroads  are  compelled  to  allow?" 

Witness  also  the  following,  which,  among  other  statements  credited  to  railroad 
officers  who  were  interviewed  in  Chicago,  January  10,  is  reported  by  a  morning 
paper  to  have  emanated  from  a  railroad  president: 

**If  these  private  cars  are  to  be  contmued  in  operation,  they  should  be  made 
amenable  to  the  law  of  common  carriers.  At  present  they  are  neither  one  thing  nor 
the  other.    I  would  like  to  see  them  all  done  away  with." 

The  article,  after  giving  other  expressions  in  line  with  those  just  quoted,  concludes 
as  follows: 

**  Railway  men  in  general  feel  that  with  all  the  troubles  over  the- payment  of 
rebates  and  proposed  legislation  they  have  enough  to  bear,  without  being'  saddled 
with  the  alleged  misdoings  of  concerns  owning  private  cars.  The  public  is  holding 
them  responsible,  they  say,  for  something  they  nave  nothing  to  do  with  in  the  man- 
agement of  private  cars,  and  a  system  which  has  grown  up  from  a  small  beginning 
until  it  is  now  a  dominating  factor  in  many  lines  of  traffic  ought  to  be  radically 
changed,  if  not  wiped  out  altogether." 

Credit  is  due  to  the  IntersSite  Commerce  Commissidfi  for  the  bolder  attitude  of 
those  who  have  suffered  from  the  intolerable  oppression  of  private  car  lines.  This 
was  probably  traceable  to  the  investi^tion  of  charges  for  the  transportation  and 
refrigeration  of  fruit  shipments  from  points  in  Michigan,  conducted  by  the  Commis- 
sion in  Chicago,  June  2,  3,  and  4,  1904.  The  developments  as  to  the  charges  for 
refrigeration  and  the  monopoly  of  the  transportation  of  fruit  from  western  Michigan 
by  the  car  line  named  were  such  as  to  elicit  a  report  which  expressed  the  opinion 
that  the  charges  ought  to  be  reduced,  and  that  it  was  the  duty  of  the  interested 
railroads  to  insist  upon  a  reduction. 

Fruit  shippers  were  not  satisfied  with  the  outcome.  They  felt  sorely  aggrieved, 
and  were  so  outspoken  in  their  complaints  of  unjust  discriminations  tn^t  they 
demanded  those  should  be  stopped  by  Federal  authority.  Their  outcries  were 
renewed  at  the  subsequent  hearing  in  Chicago  last  October,  and  were  voiced  so  gen- 
erally in  the  press  that  the  attention  of  Congress  has  been  drawn  thereto.  A  lead- 
ing complainant  appeared  before  the  House  Committee  on  Interstate  Commerce,  in 
Washington,  January  9,  and  gave  testimony  which  would  seem  almost  incredible. 
Although  many  will  have  noted  the  testimony  of  George  F.  Mead,  a  member  of  the 
Boston  Meat  and  Produce  Exchange,  given  before  the  said  committee,  it  will  not  be 
amiss  to  quote  the  following  extracts  as  they  appeared  in  the  Chicago  Tribune  of 
January  10. 

**He  referred  to  the  fact  that  Armour,  Swift,  and  other  big  packers  had  of  late 
gone  into  the  fruit  and  produce  business,  and  he  gave  abundant  instances  from  his 
personal  experience  to  show  that  the  packers  rapidly  were  securing  absolute  control  of 
the  commission  business  of  the  country;  that  they  were  able  by  illegal  methods  to 
stifle  competition,  and  that  private  car  lines  had  an  improper  and  unholy  alliance 
with  railroad  companies. 

**Outof  his  personal  experience  the  witness  showed  that  in  1900  the  price  for 
icing  a  car  of  j)eachea  from  Michigan  to  Boston  was  $20.  Then,  the  Armour  Com- 
pany secured  an  exclusive  contract  for  doing  all  the  icing  on  the  Pere  Marquette 
Railroad.  The  Armours  immediately  put  the  price  up  to  |33  and  finally  to  $70. 
According  to  the  witness,  Armour  &  Co.  proceeded  to  buy  up  practically  all  the 
peaches  in  Michigan  at  their  own  figures,  because  they  found  it  convenient  to  refuse 
cars  to  other  shippers  or  to  be  unable  to  ice  anything  alon^  the  line  of  the  Pere 
Marquette  Railroad  until  after  the  fruit  had  rotted,  thus  forcmg  all  competitors  out 
of  that  field  entirely. 

"The  witness  said  there  were  exclusive  contracts  between  the  refrigerator  car  line 
and  the  railroads  which  bound  the  railroad  company  to  notify  Armour  and  other 
owners  of  private  (»r  lines  of  all  intended  shipments  of  similar  products,  no  matter  by 
whom.  The  rcHult  was,  in  several  cases,  that  when  an  in(lei)endent  shipper  got  off 
a  carload  of  fruit,  which  arrived  at  Worcester,  Mass.,  say,  on  Wednestlay,  he  found 
the  Armour  combination,  having  been  notified  in  advance  by  the  railroad  and  hav- 
ing the  means  to  expedite  its  own  shipment,  had  flooded  the  Worcester  market  with 
fruit  on  Monday  or  Tuesday,  so  the  independent  shipper  found  absolutely  no  buyers 
for  his  carload,  and  was  obliged  to  sacrifice  it  or  throw  it  away  entirely." 

Railroad  companies  can  not  afford  to  be  parties  to  transactions  as  above  described. 
It  behooves  them,  without  loss  of  time,  to  divorce  themselves  from  alliances  which 
not  only  a  suffering  witness  but  an  outraged  public  would  rightly  denominate 
"unholy." 

If  evidenwi  cumulative  of  the  foregoing  were  needed,  it  was  supplied  at  the  con- 
vention of  the  National  League  of  Commission  Merchants — which  beg^  its  session 
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in  New  Orleans,  January  11 — in  tlie  annual  report  of  President  Charles  B.  Ayers,  one 
parafi^raph  from  which  was  siven  to  the  press  as  follows: 

**We  have  instituted  a  fight  against  one  of  the  most  unrelenting  and  unscrupulous 
monopolies  of  the  age,  a  corporation  that  terrorizes  the  railroaos  of  our  land  and 
even  says  to  the  public:  'If  perchance  you  are  not  satisfied  to  pay  our  toll  for  the 
privilege  of  living  you  can  let  your  goods  rot,  as  you  must  do  business  with  us  or 
quit.'" 

In  answer,  certain  carriers  may  say  they  are  at  the  mercy  of  private  car  lines,  not 
being  equinped  with  sufficient  refrigerators  to  care  for  perishable  freight  which,  dur- 
ing a  '*  rusn"  season,  originates  along  their  lines  and  is  not  a  constant  traffic  The 
solution  is  to  form  an  equipment  companv  to  be  controlled  by  the  railroads;  but 
such  an  oi^ganization  can  not  be  made  so  long  as  private  car  lines  are  permitted  to 
reap  abnormal  profits.  The  allowances  paid  to  private  car  lines  should  oe  promptly 
reduced;  in  fact,  there  is  no  longer  an  excuse  for  hesitation  or  delay.  Tne  abuses 
complained  of,  which  the  President  declares  ''must  be  stopped,"  could  not  flourish 
if  allowances  for  the  use  of  shippers'  cars  were  limited  to  a  reasonable  basis.  The 
succeeding  step  should  be  to  lower  the  charges  for  icing  or  refrigeration  to  fair  figures. 
Such  services  were  fonnerly  rendered  (and  can  be  procured)  at  prices  much  below 
those  now  in  vogue;  and  it  is  in  the  power  of  the  railroads  to  insist  upon  a  return  to 
proper  tariffs.  As  a  matter  of  fact,  railroad  companies  ought  to  furnish  the  equip- 
ment necessary  to  move  the  products  which  originate  along  their  respective  lines, 
and  the  outcome  of  the  presenti^tation  (if  not  anticipated  in  ways  I  have  repeatedly 
advised)  is  likel}r  to  result  in  le^slation  to  that  effect 

It  will  be  admitted  that  individual  companies  could  not  well  afford  to  acquire  the 
necessary  rolling  stock  to  move  occasional  business  during  what  might  be  termed 
"  rush  **  seasons.  This  would  apply  to  shipments  of  range  cattle,  fruit  from  Mich- 
igan, grapes  from  New  York  and  Ohio,  which  cases  are  cited  as  illustrations,  but 
those  emergencies  could  be  admirably  met  by  an  equipment  company  to  be  con- 
trolled by  the  railroads.  Such  company  would  supply  special  cars  on  fair  terms, 
and  thus  place  them  equally  at  the  command  of  all  shippers.  In  that  event  charges 
for  refrigeration  would  be  included  in  the  freight  tanns,  as  they  ought  to  be,  and 
were  until  private  car  lines  observed  the  opportunity  to  profit  abnormally  by  chang- 
ing the  rule  to  suit  their  selfish  purposes. 

The  first  step  toward  a  reform,  as  above,  would  be  to  subject  all  refri^rator  and 
private  stock  cars  to  reasonable  per  diem  rates.  That  brings  us  to  a  consideration  of 
what  the  latter  should  be. 

A  prominent  railroad  president  recently  wrote  suggesting  that  the  per  diem  rates  I 
had  advocated  (50  cents  for  refrigerators  and  30  cents  for  stock  cars)  were  too  high. 
His  statement  was — 

"In  view  of  the  fact  that  a  modem  box  car  costs  three-fourths  as  much  as  a  refrig- 
erator car,  we  certainly  ought  not  make  any  such  rate  as  50  cents  for  refrigerator  cars. 
Stock  cars  should  not  have  a  higher  rate  than  our  box  cars.  I  should  say  30  cents  is 
high  for  refrigerators." 

Anent  the  lor^^ing,  it  is  well  to  refer  to  replies  elicited  by  the  car  service  com- 
mittee of  the  American  Railway  Association,  published  with  the  proceedings  of  the 
convention  held  last  October.    Thev  were  in  response  to  question  as  below: 

''Do  you  favor  a  separate  and  higher  rate  for  refrigerator  cars  than  on  other  classes 
of  cars?    If  so,  what  rate  do  you  suggest?" 

Some  of  the  answers  are  very  interesting  and  confirm  the  statement  before  made, 
that  railroad  managers  are  beginning  to  express  themselves  with  freedom  respecting 
the  operations  of  private  cars.  The  reply  of  the  New  York  Central  was  so  completely 
in  line  with  contentions  I  have  urged  in  meetings  and  by  circular  letter  that  it  is 
with  much  pleasure  quoted,  as  follows: 

'*If  all  refrigerator  cars,  including  those  belonging  to  private  companies,  could  be 
brought  under  the  per  diem  agreement,  I  would  be  in  favor  of  allowing  them  a  higher 
per  diem  rate  than  other  cars  and  would  sug^t  50  cents  per  day,  such  rate  to  be 
made  with  the  understanding  that  it  is  experimental  and  subject  to  revision  if  found 
to  be  inequitable." 

As  Mr.  Arthur  Hale,  the  efficient  chairman  of  the  car  service  committee,  doubt- 
less had  access  to  the  replies  when  he  wrote  his  * 'comments  on  the  per  diem  rules," 
(Railroad  Gazette,  Octooer  14  and  21,  1904)  we  herewith  reproduce  his  reflection 
on  the  operation  of  rule  16  of  the  per  diem  code,  which  excludes  private  cars: 

*'No  one  claims  that  railroads  wnen  dealing  with  parties  not  railroads  should  agree 
with  each  other  as  to  the  prices  they  should  pay.  We  find  no  one  designating  a  uni- 
form rate  to  be  paid  private  parties  for  the  lease  or  purchase  of  steel  rails,  locomo- 
tives, or  real  estate.  There  is  a  consensus  of  opinion  that,  as  between  railroads,  a 
uniform  rate  should  be  in  effect,  and  that  a  per  diem  rate;  but  exactly  why  all  rail- 

H.  Doc.  422,  6S-8 43 
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roads  should  my  private  parties  aiid  <*or|K^rattons  the  mine  price  for  liox,  stock,  re- 
frigeratcir,  and  gondola  cars  is  not  evident.  Very  poBgibly  too  much  is  now  panl  lor 
certain  carp,  but  that  does  not  prove  that  the  present  per  diein  rate  ought  to  be  ex- 
tended to  all  private  equipment. 

"This  ruU*  nafi,  however,  had  one  unfortunate  result  A  prominent  railroad  has 
transferred  all  its  refrigerator  cars  to  a  so-called  private  car  compan}^  ami  is  charging 
a  mileage  rate  for  them.  This  has  caused  a  good  deal  of  dissatisfaction  and  has  elii*- 
ited  threats  of  similar  at^tion  by  other  railroads;  but  when  it  has  been  seriously  pn> 
posed  to  meet  this  action  by  increasing  the  per  diem  on  refrigerator  cara  to  a  paying 
twsis,  say  40  cents  a  day,  there  has  been  no  general  acquiescem*e  among  the  raiiroaiiii, 
ahhongh  it  has  been  hoped  that  if  such  an  arrangement  were  adopted  it  might  result 
in  putting  all  refrigerator  cars,  railroad  and  private,  on  one  basis. 

*^  There  is  one  practical  difficulty  in  the  way  of  paying  per  diem  on  private  car& 
In  caiie  such  cars  are  not  needed  for  business  the  railroad  on  which  they  are  held 
will  object  to  paying  per  diem  for  them;  and  most  of  the  owners  of  private  can  have 
no  trat^ks  sufficient  to  hold  them  when  they  are  not  in  use." 

The  last-stated  difficulty  would  not  seem  to  be  insuperable.  Private  car  c(Hn|ianies, 
under  the  mileage  basin,  receive  no  compensation  for  their  equipment  when  it  doen 
not  move.  VVhy,  then,  should  they  be  paid  for  idle  time  not  chargeable  to  carriers  if 
the  per  diem  method  were  substituted?  When  cars  are  not  in  use  bv  the  ndlroail 
and  the  latter  would  be  debarred  from  moving  them — through  their  being  held  for 
loading,  unloading,  icing,  or  otherwise  kept  standing — while  thus  delayed  they 
should  be  free  from  charge  to  railroads. 

An  equipment  company  organized  on  the  lines  I  have  invariably  advocated  would 
solve  that  problem  most  satisfactorily.  It  would  have  home  stations;  in  foct,  cars 
would  be  at  home  upfin  the  tracks  of  roads  that  would  constitute  the  said  company. 

Ckreful  consideration  of  the  circumstances  involved  satisfy  me  that  a  rate  of  50 
cents  per  car  per  day  for  all  refrigeratOFR,  whether  of  private  or  railroad  ownership, 
and  of  30  (vnts  per  car  |)er  day  lor  private  stock  cara  could  safely  be  inaugnrateil, 
and  that  it  would  l>e  expedient  to  make  the  trial  as  soon  as  possible.  I  admit  that 
it  would  be  inconsistent  to  allow  80  cents  for  a  private  stock  car  when  a  roueh  more 
valuable  high-capacity  box  car  belonging  to  a  railroad  is  exchanged  at  20  cents  per 
day,  but  it  should  Ije  borne  in  mind  that  the  prevailing  per  diem  rate  was  a  com- 
promise, and  by  many,  especially  in  the  West,  lias  never  been  thought  sufficiently 
high.  The  best  arrangement — the  one  most  capable  of  defense — would  be  to  estab- 
lish variable  rates  on  the  basis  of  \^  cents  for  the  standard  car  of  60,000  poonds 
capacity.  That  would  Ije  quite  practic^able  if  ].)er  diem  accounts  should  be  settled 
through  a  clearing  house,  as  was  originally  contemplated. 

The  proposed  allowani^e  of  50  cents  per  day  for  all  refrigeratora  is  an  eminently 
just  one.  It  would  considerably  reduce  the  payments  for  private  care  engaged  in 
the  transportation  of  dressed  beef,  fruit,  dairy,  and  other  perishable  freight  in  the 
territory  wherein  those  shipments  preponderate,  and  at  the  same  time  would  increase 
the  compensation  (Ierive<l  by  railroaci  companies  for  the  use  of  their  similar  equip- 
ment. 

A  mistake  presumably  made  by  those  who  advocate  a  lower  rate  for  rafrigerators 
is  that  50  cents  per  day  would  insure  to  ownere  approximately  $15  per  month.  That 
could  only  be  on  the  assumption  that  the  cars  M'ould  be  constantly  employed,  whcrea.'i 
payments'  would  l)e  restricted  to  the  time  when  the  care  were  under  control  of  the 
carrier — that  is,  were  subject  to  movement.  For  example,  per  diem  would  not  be 
paid  for  dre88ed-l)eef  cara  while  the  latter  were  being  loaded  or  unloaded  or  other- 
wise held  at  the  convenience  of  shippere  and  bevond  control  of  the  carriere.  The 
reasonable  presumption  is  that  refrigeratore  would  not  average  more  than  $10  or  $12 
per  month.  The  controlling  element  in  the  case  would  be  the  disposition  to  act 
fairlv  and  intellif^ently. 

After  an  experience  of  one  year  or  more  under  normal  conditions  it  would  be  prac- 
ticable to  determine  whether  50  cents  for  refrigeratora  would  be  fair  to  ownere  or 
not,  and  if  it  should  appear  that  a  reduction  ought  to  be  made  the  price  could  Ire 
lowered;  indeed,  having  once  demonstrated  the  ability  of  the  railroads  to  determine 
the  extent  and  character  of  the  allowances  for  refrigerator  care  it  would  be  compe- 
tent for  the  managers,  at  discretion,  to  increa*«e  or  reduce  the  rate. 

Confirmatory  of  the  acceptability  of  the  per  diem  rates  advocated  (50  cents  for 
refrigeratore  and  30  cents  for  str>ck  care)  I  may  say  that  when  arguments  in  favor 
thereof  were,  on  the  suggestion  of  executive  offitrere  of  transcontinental  lines,  made 
by  the  undersigned  last  year  and  vote  thereon  was  reqiiesled,  afiirmative  responses 
were  receive<l  from  the  Canadian  Pacific,  Northern  Pacific,  Great  Noithem,  Bur- 
lington system.  Union  Pacific,  Atchison,  Topeka  and  Santa  Fe,  Illinois  Central,  8t. 
Louis  and  Santa  Fe,  Missouri  Pacific,  St.  Louis  and  Iron  Mountain,  International 
and  Great  Northern,  Texas  and  Pacific,  Denver  and  Rio  Grande,  and  Wabash.    The 
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Southern  Pacific  dissented  because  the  rate  proposed  would  oblige  the  company  to 
pay  more  than  it  now  does  for  refrigerators,  the  allowances  went  of  Ogden  an(i  El 
PaJso  on  the  Soathem  Pacific,  also  west  of  Albaouerque  on  the  Santa  Fe,  l)eing  three- 
fourths  of  a  cent  per  mile  for  cars  when  loadeu,  no  ^coimt  being  taken  of  empty 


It  is  true  that  large  interests,  for  good  and  sufiicient  reasons  from  their  standpoint, 
deem  the  per  diem  rates  I  have  suggested  too  high,  and  contend  that  40  cents  per  day 
eliould  be  the  maximum  for  refrigerators,  and  that  no  more  should  be  allowed  for  pn- 
▼ste  stock  (Mirs  than  prevails  in  the  ex<:hauge  of  railroad  ecjuipment,  but  it  shoultf  be 
tiome  in  mind  that  a  proposal  to  fix  the  maximum  allowancres  for  refrigerators  at  75 
cents  per  day  and  for  stock  cars  at  40  cents  per  day  failed  of  adoption  by  the  con- 
trolling lines  east  of  the  Mississippi  River  to  the  seal)oard  after  laborious  efforts  put 
forth  with  the  executive  officers  m  that  territory  for  over  a  year.  The  conclusion  is 
therefore  forced  upon  me  that  the  compromise  I  have  indicated  is  essential  to  Ix^in 
tbe  reform. 

When  it  became  known  that  transcontinental  lines  were  almost  unanimously  in  favor 
of  the  per  diem  rates  named,  I  was  informed  by  the  President  of  a  line  that  extends 
from  Cnicago  to  New  York  that  if  the  plan  described  should  be  inaugurated  in  the 
West  it  would  certainly  be  adopted  in  the  East,  and  he  offere<l  to  cooperate  to  that 
end.  As  the  records  hereinbefore  quoted  show  the  New  York  Central  to  be  in  favor 
of  50  centa  per  car  per  day  for  all  refrigerators,  it  should  be  apparent  that  the  l)a8is 
Bii^rested — which  would  as  a  starter  be  fair  to  all  concerned — could  be  made  effective 
ana  stands  the  best  chance  of  adoption. 

Reverting  to  the  complaints  of  shippers  that  charges  for  refrigeration,  when  pri- 
vate cars  are  furnished,  are  excessive,  the  statement  is  renewecl  that  railroad  com- 
paniea  ought  to  compel  the  performance  of  such  service  at  rates  no  higher  than  those 
which  common  camera  are  able  to  command.  It  must  be  evident  tbat  the  public 
will  not  allow  this  matter  to  rest  until  the  charges  for  refrigeration  are  included  and 
made  a  part  of  the  freight  tariffs;  and  the  sooner  that  result  is  reached  the  better  it 
will  be  for  all  parties.  It  can  best  be  accompli8he<l  by  railroad  (companies  obliterating 
the  obnoxious  distinction  now  made  between  private  care  when  engaged  in  inter- 
state commerce  and  their  own  equipment,  thereby  insuring  ei^uality  of  treatment  to 
all  shippera  under  like  conditions. 

My  concluding  thought  is,  that  as  every  candid  railroad  officer  admits  present 
allowances  for  private  care,  particularly  refrigerators,  are  grossly  excessive,  it  follows 
that  if  by  competent  authoritv  their  continuance  shoulu  be  enjoined,  few,  if  any, 
would  stultify  tnemselves  by  aefending  the  same.  Why,  then,  not  **get  together," 
aa  President  Koosevelt  earnestly  desires  the  railroads  should,  and  put  private  care  on 
a  basis  which  will  be  both  reasonable  and  defensible?  All  that  is  recjuired  would  be 
to  cast  off  the  yoke  that  long  has  lieen  jelling  to  ever}r  right-thinking  man,  and  inau- 
gurate conditions  such  as  the  undereigned  nas  pereistently  advocated,  and  in  that 
waf  do  more  than  can  otherwise  be  done  to  anticipate  and  probably  avert  legislation 
which  can  not,  if  provoked,  fail  to  be  disastrous  to  railroad  companies. 

Once  more  I  offer  to  convene  such  number  of  parties,  in  any  given  territory,  as 
may  desire  to  meet  for  the  purpose  before  stated,  on  receipt  of  request  to  that  effect. 
Should  the  reform  be  started  on  the  basis  outlined  it  would  be  certain  to  extend  over 
the  country.  I  am  sanguine  it  could  be  commenced,  ( 1 )  by  transcontinenal  lines; 
(2)  by  those  extending  from  the  Missouri  River  to  St.  Louis  and  Chicago;  or  (3)  by 
the  controlling  roads  east  of  the  Mississippi  which  o|)erate  in  Central  Traffic  and 
Trunk  Line  territory.  It  is  not  essential  to  obtain  the  assent  of  every  line  in  each 
group  above  described.  Present  practices  are  illegal,  and  it  ought  not  to  be  neces- 
sary to  await  the  action  of  all  comp^titore  in  order  to  stop  that  which  has  been 
declared  unlawful. 

In  suggesting  a  conference  with  the  view  of  starting  the  private  car  reform,  it 
should  be  underetood  that  the  per  diem  rates  hereinbefore  advo(^te<l  are  not  neces- 
sarily the  low^  that  would  be  considered.  If  parties  believe  and  are  pre{)ared  to 
show  that  40  cents  per  day  or  less  would  l)e  sufficient  t6  fairly  com^ienHate  for  the 
use  of  refrigerator  care,  and  that  no  more  should  l)e  paid  for  a  private  stock  car  than 
for  the  equipment  of  railroad  coniimnies,  views  thus  advanceil  would  be  treated  ^con- 
siderately. The  main  thin^  is  for  the  roa<Is  in  a  given  section  to  *'get  together" 
with  the  determination  to  improve  a  situation  that  has  l^ecome  intolerable  alike  to 
the  railroads  and  the  public,  and  the  precise  form  or  extent  of  the  re<luction  in 
allowances  would  surely  be  capable  of  reasonable  adjustment 

Youre,  re8i)ectfully,  J.  W.  Miixjlbv. 
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Before  the  Interstate  Ck)nimerce  Commission.  In  the  matter  of  chaifjes  for  the 
transportation  and  refrigeration  of  fruit  shippe<l  from  points  on  the  Pere  Marquette 
and  Michigan  Central  railroads.     Brief  on  behalf  of  the  Government. 

This  is  a  proceeding  of  inquiry  and  investigation  institute<l  by  the  Commiasion 
upon  its  own  motion  in  consequence  of  complaints  received  by  it  from  shippers  of 
fruit  from  points  upon  the  Pere  Marquette  and  Michigan  Central  lines  to  interstate 
destinations,  which  allege  in  substance: 

1.  That  contracts  affecting  the  transportation  of  fruits  have  been  entered  into 
between  the  Armour  car  lines  and  the  Pere  Marquette  and  Michigan  Central  Rail- 
road companies. 

2.  That  under  such  contracts  Armour  car  line  refrigerator  cars  are  used  exclusively' 
by  said  railroad  comimnies  in  the  transportation  of  the  greater  portion  of  the  fruit 
shipments  originating  upon  their  lines. 

3.  That  under  such  contracts  certain  icing  or  refrigeration  charges,  fixed  by  tlie 
car  lines,  are  applied  by  the  railroad  companies  upon  such  shipments. 

4.  That  each  icing  charges  are  greatly  in  excess  of  icin^  cnarges  applied  by  the 
railroad  companies  upon  this  traffic  prior  to  the  time  durmg  which  such  contracts 
have  been  in  force. 

5.  That  the  charges  are  states!  to  cover  not  only  the  icine  or  refrigeration,  but  also 
the  use  of  the  car,  whereas  no  charge  was  previously  made  by  the  railroad  compa- 
nies for  use  of  refrigerator  cars  in  such  traffic. 

6.  That  the  transportation  charges  of  the  railroad  companies,  including  rates  for 
icing  or  refrigeration,  subject  this  mterstate  fruit  traffic  and  persons  engaged  therein 
to  excessive,  unreasonable,  and  unjust  cost  of  transportation. 

7.  That  such  charges  subject  interstate  fruit  traffic  originating  upon  these  lines  of 
railroad  and  persons  enga^j^ed  therein  to  unlawful  discrimination  and  undue  and  un- 
reasonable prejudice  ana  disadvantage  in  the  competition  in  consuming  markets  witli 
fruit  originating  upon  other  lines  oi  railway  and  with  persons  engag^  in  the  ship- 
ment and  sale  thereof. 

JURISDICTION   OF  THE   PARTIES. 

By  the  order  of  the  Commission  instituting  the  proceeding  the  Pere  Marquette 
Railroad  Company,  the  Michigan  Central  Railroad  Company,  and  the  Armour  car 
lines  were  maae  the  respondents.  The  railroad  companies  are  engaged  in  this  inter- 
state fruit  traffic  and  do  not  question  the  juris<iiction  of  the  Commission  to  make 
them  parties  to  the  proceeding.  The  Armour  car  lines  is  understood  to  assert  that 
it  is  not  a  common  carrier,  and  is,  therefore,  not  a  proper  party  to  the  proceeding. 
This  car-line  company  may  be  properly  made  a  respondent  under  and  by  reaaon  of 
the  extended  jurisdiction  conferred  b^'  section  2  of  the  act  of  Congress  entitled  **An 
act  to  further  regulate  commerce  with  foreign  nations  and  among  the  States," 
approved  February  19,  1903,  which  amends  the  act  to  regulate  commerce.  Section 
2  of  the  act  of  Februarv  19,  1903,  provides: 

That  in  any  proceeding  for  the  enforcement  of  the  provisions  of  the  statutes  relat 
ing  to  interstate  commerce,  whether  such  proceedings  beinstitutM  before  the  Inter- 
state Commerce  Commission  or  l)e  begun  originally  in  any  circuit  court  of  the  Uniteil 
States,  it  shall  be  lawful  to  include  as  parties,  in  addition  to  the  carrier,  all  persons 
interested  in  or  affected  by  the  rate,  regulation,  or  practice  under  considerati^^n;  and 
inquiries,  investipitions,  orders,  and  decreets  may  be  made  with  reference  to  and 
against  such  additional  parties  in  the  same  manner,  to  the  same  extent,  and  8ut>}ect 
to  the  same  provisions  as  are  or  shall  l)e  authorized  by  law  w  ith  respect  to  carriers. 

This  is  one  of  the  ** inquiries"  or  'Mnvestij^tions"  referre<i  to  in  the  above-quoted 
section,  and  such  ''inquiry"  or  "investigation"  was  ordered  by  the  Commiasion  to 
be  conducted  "Ixjfore  the  Commission,"  having  for  its  object  the  ** enforcement  of 
the  provisions"  of  the  act  to  regulate  commerce,  a  statute  ** relating  to  interstate 
commerce;"  and  it  is  expjtjssly  provided  by  section  13  of  the  act  to  regulate  com- 
merce that  the  Commission  "may  institute  any  inquiry  on  its  own  motion  in  the 
same  manner  and  to  the  same  effect  as  though  complaint  had  been  made."  More- 
over, the  order  directing  this  investigation  recites  that  complaint  had  been  ma<le, 
and  confonns  strictly  to  the  provisions  of  section  13,  relating  to  complaints,  by  set- 
ting forth  a  "statement  of  the  charges,"  and  calling  u]X)n  the  carriers  (as  well  as  tlie 
car-line  company)  to  answer  the  same  within  a  reasonable  time,  which  was  specifitni 
by  the  Commission. 

The  order  shows  and  the  record  made  at  the  hearing  demonstrates  that  the  car-line 
company  is  "interested  in  and  affected  by  the  rate,  regulation,  or  practice  under 
consideration." 
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.nTRIsniCTION   OK  THE    HlTRIECT-MATTEIl. 

As  tlie  rei-ord  phows,  thes(»  icinj*  or  refrigeration  rates  are  not  intende<l  by  either 
the  railroad  companies  or  the  cur-line  company  to  cover  the  u^  of  the  refrijrerator 
oar,  and  the  allegation  in  the  complaint  that  thej'do  cover  the  use  of  the  car  is  based 
tilMjn  a  notation  to  that  effect  erroneously  inserted  in  the  car-line  rat«  8che<lule. 

Tlie  complaint  as  recite<l  in  the  order  of  the  Commission  includes  the  regular  rail- 
road rate  with  the  car-line  charge  as  constituting  the  cost  of  transportation  to  the 
fsliipper,  but  the  only  subject  distinctly  raised  for  consideration  is  the  legality  of  the 
*'Faid  rates  for  icing  and  refrigeration'*  as  part  of  such  total  cost  or  charge  for 
transportation. 

The  answers  of  the  respondent  railroad  companies  do  not  question  the  jurisdiction 
oC  the  Commission,  and  no  such  position  was  taken  by  either  of  them  at  the  hearing. 

The  answer  of  the  Michigan  Central  denies  that  it  has  entere<i  into  any  contract  or 
arrangement  with  the  Armour  Car  Lines  for  icing  and  refrigeration  service  in  the  fruit 
traffic  for  the  year  1904;  but  it  admits  that  it  had  an  arrangement  (not  a  contract) 
>vith  the  Armour  Car  Lines  covering  the  year  1903,  substantially  as  described  in  the 
(H)niplaint  set  forth  in  the  Commission's  order. 

The  answer  of  the  Pere  Maniuette  admits  that  it  is  party  to  a  contract  of  the  tind 
<iescribed  with  the  Armour  Car  Lines,  shows  that  such  contract  became  effective 
l>ecember  21,  1902,  and  expires  November  1,  1905,  and  avers  that  rates  fixeii  l)y  the 
<*ar  lines  are  reasonable  and  just  and  subject  no  traffic  to  unlawful  prejudice  or 
iliscrimination. 

The  answer  of  the  Armour  Car  Lines  does  raise  the  question  of  jurisdiction,  not 
only  as  to  itself,  as  above  stated  and  considenvl,  but  also  because,  as  it  alleges,  **  the 
matters  and  things  complained  of  are  not  part  of  interstate  commerce  jurisdiction," 
nn<l  **  the  icing  and  refrigerating  of  cars  is  not  a  matter  of  interstate  commerce." 

The  claim  of  the  Armour  Car  Lines  is  understood  to  l)e  that  the  service  of  icing  or 
refrigeration  is  a  separate  and  purely  local  service,  entirely  disconnected  from  the 
w^rvice  of  transportation,  and  that  neither  neither  the  railroad  company  as  a  common 
carrier  nor  the  Annour  Car  Linc»s,  a  private  corporation  doing  the  icing  service  under 
contract  or  arrangement  with  the  carriers,  is  subject  in  respect  thereto  to  regulation 
under  the  act  to  regulate  commerce  and  statutes  amendatory  thereof. 

Determination  of  this  question  of  jurisdiction  calls  for  consideration  of  the  obliga- 
tions of  conmion  carriers. 

ni'TV   OF    RAILROAD    COMMON   CARRIERS    TO    PROVIDE   INSTRUMENT  A  UTIES  OP    CARRIAGB. 

The  duty  of  railroad  common  carriers  toprovi<le  suitable  vehicles  of  transportation 
is  one  of  the  fundamental  duties  of  the  common  carrier.  (().  &  L.  C.  R.  Co.  r.  Pratt, 
22  Wall.,  123;  Ricer.  L,  &  N.  R.  Co.,  1 1.  C.  C.  Rep., 547;  Rice,  Robinson  &  Witherop  v. 
West.  N.  Y.  &  P.  R.  Co.,  4  I.  C.  C.  Rei>.,  131;  Ind.  Ref.  Ass'ns  r.  W.  N.  Y.  <feP.  R.  Co., 
5  I.  C.  C.  Rep.,  415;  4  Elliott  on  liailroads,  sec.  1470;  6  Cyc.  of  Law,  372;  Ray  on 
N(»gligence  of  Imposed  Duties,  sec.  3.) 

The  duty  of  a  common  carrier  by  railroad  to  provide  suitable  cars  applies  to  all 
descrintions  of  traffic  a^  to  which,  under  its  charter  and  in  the  course  of  its  business, 
it  hoUIs  itself  out  as  a  common  carrier.  The  cars  nnist  be  ada])te<l  to  their  intended 
use.  A  flat  car  will  not  do  for  the  carriage  of  grain  and  a  plain  box  car  may  l>e 
tmsiiitable  for  the  transportation  of  horses  or  for  the  movement  of  dairy  products  in 
<!ertain  sea.*«ons.     This  duty  can  not  Ik;  transferrcnl  to  or  rcijuired  of  shii)|H*rs. 

( Railroad  r.  Pratt,  22  Wall.,  123;  Rayon  Negligence  of  Im{>os(>d  Duties,  sees.  3  and 
4;  4  Elliott  on  Railroads,  sec.  1474,  citing  Beard  r.  111.  Cent.  R.  (.'o.,and  other  c&<«es; 
Rice  r.  W.  N.  Y.  &  P.  R.  Co.,  4  I.  C.  V,  Rep.,  131.) 

The  obligations  and  liabilities  of  a  common  carrier  are  not  dependent  upon  con- 
tracts, though  they  may  be  modified  and  limited  by  contract.  They  are  imposcnl 
])y  law,  from  the  public  nature  of  the  employment. 

The  liability  of  a  common  carrier  of  goo<ls  and  merchandise  attaches  when  the 
prr)i>erty  passes,  with  its  absent,  into  its  possession,  and  is  not  affected  by  the  carri- 
age in  which  it  is  transporte<l,  nor  by  the  fact  that  the  carriage  is  loaded  by  tlie 
owner.  The  coinmon  carrier  is  an  insurer  of  the  proiK»rty  carried,  and  the  duty 
rests  upon  it  to  see  that  the  pac^king  and  conveyance  are  such  as  to  secure  its  safety. 
(Hannibal  &  St.  J.  R.  (V).  r.  Swift,  12  Wall.,  202.) 

A  railroad  company  by  the  very  act  of  accepting  goods  for  transportation  thereby 
enters  into  an  implied  undertaking  to  furnish  such  cars  as  may  be  necessarv  for  their 
safe  transr>ortation.     (Wing  r.  N.  Y.  A  K.  R.  Co.,  1  Hilt.  (N.  Y.),  241.) 

A  carrier's  duty  is  not  limited  to  the  transportation  of  goods  delivered  for  carriage. 
It  must  exercise  such  diligence  as  is  rcHiuirc»<l  by  law  to  protect  the  goods  from 
destruction  and  injury  from  any  source  which  may  \ye  avertetl  and  which,  in  the 
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exercise  of  care  an<i  ordinary  intelligence,  may  l)e  known  or  anticipated.  Ifany  arti- 
cles of  comnione  when  transi^orted  must  be  protected  from  storms,  rain,  sonshine, 
and  heat,  and  niui^t  have  (*ars  suitable  for  their  nafe  transportation.  (Kay  on  Negli- 
gence of  InipOHiMl  Duties,  p.  IS.) 

If  the  carrier  is  inforn)e<l  that  the  goods  are  perishable,  or  should  know  it  from 
the  nature  of  the  goods,  the  carrier  is  bound  to  use  all  reasonable  precautions  and 
means  to  prevent  Iosh.     (Sager  r.  Portsm.,  8.  &  P.  &  E.  R.  Co.,  31  Me.,  228.) 

It  is  a  ))art  of  the  common-law  liability  of  the  carrier  in  the  selection  of  its  vehicles 
to  provide  itself  with  those  of  the  most  approved  modes  of  construction  and  such 
contrivant^es  as  are  in  approved  use  for  the  prevention  of  loss  or  damage  to  the  goods 
it  undertakes  to  irarry.  (Boscowitz  r.  Adams  Exp.  Co.,  93  111.,  523.  See  also  Stein- 
weg  V.  Erie  R.  Co.,  43  N.  Y.,  127.) 

And  not  only  must  it  provide  itself  with  means  sufficient  to  transact  the  biisine$^ 
for  which  it  has  advertised  and  held  itself  out  to  the  public  as  soliciting,  but  it  mus^t 
provide  itself  with  means  of  transportation  safe  and  suitable  for  the  business  in  w  hich 
it  engages.  (Hutch,  on  Carr.,  sec.  293;  Wood  on  Railroads,  sees.  429  and  430,  citing 
the  following  English  cases:  feeckford  t\  Crutwell,  5  C.  &  P.,  242;  Lyon  v.  Mells,  5 
VmsU  428;  Shaw  v.  York,  etc.,  Ry.  Co.,  13  Q.  B.,  347.) 

Where  the  marks  on  the  package  and  the  waybill  disclosed  that  the  subject  of 
shipments  is  such  as  should  be  transporte<l  in  refrigerator  cars  during  warm  weather, 
the  carrier  will  be  liable  for  neglei^t  in  providing  such  means  of  transportation.  ( Ray 
on  Negligence  of  Imr>osed  Duties,  sec.  4,  citing  many  cases. ) 

If  improvetl  cars  lor  the  transj)ortation  of  articles  of  commerce  liable  to  injury 
from  heat  were  in  use,  it  was  deiendant's  duty  to  use  such  cars  in  carrying  the  nut- 
ter.    (Beard  r.  111.  C.  R.  Co.,  97  Iowa,  518.) 

A  carrier  which  accepted  for  transportation  in  winter  time  a  quantity  of  delicate 
fruit,  likely  to  l)e  injured  by  ffeezing  unless  |)rotected,  and  sent  it  on  in  a  common 
box  car,  whereby  it  was  injured,  when  a  refrigerator  €«r  would  have  protecteil  it, 
was  held  liable  for  not  using  the  refrigerator  car.  (Merchant^'  Dispatch  Co.  r. 
Cornforth,  3  Colo.,  280. ) 

Where  a  ciirrier  fails  to  furnish  refrigerator  cars  as  agreed  for  a  shipment  of  mel- 
ons, the  plaintiff  has  only  to  show  that  defendant  is  such  a  carrier,  and  refuses  to 
carry  the  fruit,  which  was  the  cause  of  the  damage  to  the  shipj^r.  (Mathis  r.  So. 
Rwy.  Co.  (S.  C),  30  Am.  &  Eng.  R.  Cas.  (N.  S.),  825.) 

The  California  Fruit  Transportation  (Company,  for  a  consideration,  furnished  it< 
cars  to  the  plaintiff  in  error.  These  cars  were*  agencies  or  means  employed  by  the 
plaintiff  in  error  for  carrving  on  its  business  and  performing  its  duty  to  the  public  a'^ 
a  common  carrier,  one  of  which  was  to  provide  suitable  cars  for  the  safe  ana  expedi- 
tious carriage  and  preservation  of  the  freight  it  undertook  to  carry.  (N.  Y.,  P.  <& 
N.  R.  Co.  r.  Cromwell,  49  L.  R.  A.  (Va.),  462.) 

A  carrier  which  receives  for  transportation  over  its  own  line  a  carload  of  vendible 
fruit  from  a  connecting  carrier  in  a  car  which  is  not  adapted  to  carrying  such  fruit  is 
liable  for  loss  of  fruit  resulting  from  its  failure  to  put  it  m  a  car  reasonablv  fit  for  its 
transportation,  or  to  notify  the  consignee  of  the  condition  of  the  car  and  fruit  and 
obtain  instructions  in  regard  thereto.     (Shea  r.  C,  R.  I.  <&  P.  R.  Co.,  66  Minn.,  10>2.) 

The  foregoing  authorities  include  the  leading  cases  upon  the  subject  and  clearly 
establish  the  duty  of  the  common  carrier  by  railroad  to  furnish  suitable  vehicles  for 
the  safe  transportation  of  each  and  every  article  it  undertakes  to  carry.  The  obliga- 
tions of  the  carrier  do  not  (»omi>el  it  to  render  impossible  or  even  extraordinary 
service.  It  may,  for  example,  safely  carry  perishable  fruit  for  short  distances  in 
onlinary  cars,  and  yet  l)e  utterly  unable  to  use  the  ordinary  box  car  in  safely  trans- 
porting'the  same  commwiity  over  long  distances.  It  is  doubtful  whether  it  would 
t>e  nnpiired  to  engage  in  such  long-distance  traffic  against  its  will. 

But  if  the  carrier  notifies  the  public  that  it  will,  for  a  stateil  price  and  umler  regu- 
lations prescribing  the  method  and  form  of  shipment,  transport  the  perishable  fruit 
over  long  di8tance^«,  it  makes  itself  a  common  carrier  of  such  fruit  and  must,  in  tlie 
discharge  of  a  primary  duty,  provide  such  means  of  trans|:)ortation,  including  the 
car,  motive  power,  necessary  handling,  and  other  attention  as  will  enable  it  to  deliver 
the  property  in  goo<l  condition  at  the  point  of  destination.  This  duty  is  inherent  in 
the  business  of  common  (carriage.  It  can  not  l)e  transferred  to  or  require<l  of  the 
shipper,  for  the  carrier  only  caa  perform  it,  and  under  the  cases  mentioned  failure  on 
the  part  of  the  carrier  to  |)erform  such  duty  is  negligence  for  which,  in  case  of  loss, 
it  may  l>e  made  to  respond  in  <lamages. 

DUTY    OF    RAII.KOAI)   (X)MMO.V    CARRIKRS  TO    PKOVIDK    REPmOERATION. 

The  dischai^*  of  this  duty  by  the  common  ciirrier  to  transport  safely  and  deliver 
in  j?o(xl  condition  all  articles  of  jx^rishable  freight  which  it  may  undertake  to  carry 
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involves  not  only  thepit>vi«on  of  a  suitable  car,  which  for  lon^  diBtances  may  l)o  a 
refrigerator  car,  but  also  due  care  of  the  property  in  transit,  including  tbe  opc.'ration 
i>f  the  VAT  to  effect  the  purjKwe  of  its  design  and  the  object  of  its  use,  namely,  refrig- 
eration, and  this  under  the  present  methods  of  car  construction  means  providing  ice 
in  the  car  daring  the  course  of  transportation,  for  which  a  reasonable  charge  may  be 
exacted. 

The  common  law  undoubtedly  requires  care  in  transporting  perishable  goods,  and, 
under  modern  methods,  we  have  no  doubt  that  it  would  be  held  to  extend  to  proper 
refrigeration,  according  to  established  custom.  (Johnson  r.  Toledo,  8.  &  M.  Hy.  Co. 
(Mich.),  34  Am.  &  Eng.  R.  Cas.  (N.  S.),  137.) 

A  railroad  carrier  that  accepts  for  transportation  goods  of  a  perishable  nature, 
which  require  cars  and  equipments  of  a  peculiar  kind,  undertakes,  in  the  a))eence  of 
some  fact  changing  the  nature  of  the  undertaking,  that  it  has  such  cars  and  equip- 
ments, and  that  it  will  properly  use  them  in  the  transx)ortation  of  such  property. 
(4  Elliott  on  Railroads,  sec.  1475.). 

A  carrier  that  has  accepted  butter  for  transportation  can  not  escape  liabiiitv  for 
damage  to  the  butter  from  the  heat  during  transportation  by  the  fact  that  it  did  not 
have  refrigerator  cars  which  were  ready  for  use,  at  least  when  it  could  have  been 
carried  safely  by  the  use  of  ice  in  the  cars  which  were  used.  The  sealing  of  a  car 
containing  butter,  when  received  from  a  connecting  carrier,  is  no  excuse  for  failure 
to  put  ice  in  the  car  if  ne(!essary  to  protect  the  butter  from  the  heat.  (Beanl  r.  III. 
C.  R.  Co.,  97  Iowa,  518,  7  L.  R.  A.,  2K0.) 

It  is  said  that  the  rate  of  charges,  as  shown  by  the  waybill,  was  for  common  cars, 
and  the  defendant  therefore  undertook  to  furnish  no  other  kind.  If  the  freight 
chai>$es  fixed  in  the  waybill  do  not  exnret^s  a  contract  that  the  butter  may  l>e  trans- 
porte<l  so  as  to  destroy  its  value,  and  tliat  the  carrier  U  excused  from  the  exerci^e  of 
the  care  required  of  him  by  law,  we  think  the  freight  charges  in  no  case  Mill  limit 
the  care  to  he  exercisecl  by  the  carrier  and  restrict  his  liability.  The  defendant  was 
not  restricted  by  the  rate  of  freight  charges  named  in  the  waybill  from  claiming 
and  enforcing  the  payment  of  a  just  compensation  for  charges  incurre<l  on  account  of 
(lutlavs  made  in  order  to  safely  transport  the  goods.  (Summer  r.  Southern  R.  Assoc., 
7  Bait.,  845;  Beard  r.  111.  C.R.  Co.,  97  Iowa,  518,  7  L.  R.  A.,  280.) 

A  railrcMid  undertaking  to  carry  province  and  pro|>iTly  i^arc  for  the  same  is  liable 
for  damage  U)  such  freight  causcHl  by  the  negligence  of  the  transportation  (!ompany 
furnishing  the  cars  for  the  railroad  in  failing  to  projierly  ice  tnem.  (X.  Y.  P.  & 
N.  R.  Co.  V,  Cromwell,  49  L.  R.  A.  (Va.),  462.) 

A  railway  conifjany  cran  not  escajHJ  re8[K)nsibility  for  its  failure  to  provide  cars  rea- 
fonably  tit  for  the  conveyance  of  the  particular  class  of  goods  it  undertakes  to  carry 
by  alleging  that  the  cars  used  for  the  puriK)se  of  its  own  transit  were  the  property  of 
another.  The  undertaking  of  the  pLamtiff  was  to  properly  care  for  and  safely  carry 
the  fruit  of  the  defendant  ni  error,  and  it  is  immaterial  that  the  cars  in  which  they 
were  carried  were  owned  b^  the  California  Fruit  Transportation  Company,  or  that 
such  comjiany  undertook  to  ice  said  cars  or  to  ])ay  for  the  ice.  As  l)etween  the  plaintiff 
in  error  and  defendant  in  error,  the  California  Fruit  Transportatitm  Company  and 
its  employees  were  the  agents  of  the  plaintiff  in  error.  So  far  as  the  defendant  in 
error  was  c*on(«med,  the  plaintiff  in  error  was  under  the  same  obligations  to  care  for 
the  fruit  that  it  would  have  been  had  the  refrigerator  cars  l)elonge<l  t^)  it.  (N.  Y., 
P.  &  N.  R.  Co.  V,  Cromwell,  49  L.  R.  A.  (Va.),  462.) 

In  this  Cromwell  case  the  court  based  its  conclusions  ujhju  the  case  of  Pennsyl- 
vania Co.  r.  Roy  (102  V.  S.,  451),  in  which  Justice  Harlan  said:  **The  law  will  not 
permit  a  railroad  conii  .uiy,  engaged  in  the  business  of  carrying  jwrsons  for  hire, 
through  any  device  or  arrangement  with  a  sleeping-car  company  whose  cars  are 
used  b^  the  railroad  company  and  constitute  a  part  ot  it.s  train,  to  evade  the  duty  of 
providmg  proper  means  for  the  safe  conveyance  of  tiiose  whoni  it  has  agreed  to  con- 
vey.'' To  the  same  effe<'t  see  Thomas  r.  West  Jersey  R.  Co.,  101  U.  S.,  71;  Gibljsr. 
Bait.  Gas  (U,  130  U.  S.,  396;  St.  L.,  V.  &  T.  H.  R.  Co.  r.  T,  H,  <&  I.  R.  Co.,  145  U. 

Where  a  railroad  company  had  contracte<l  to  ship  melons  in  iced  cars,  the  liability 
of  the  railroad  company  for  failure  so  to  do  does  not  def)end  upcm  whether  the  com- 
]iany  who  was  to  furnish  the  cars  was  a  common  carrier.  A  common  carrier  is  not 
exempt  from  liability  for  failure  to  ship  melons  by  the  fact  that  the  refrigerator  com- 
])any  whose  cars  it  was  intending  to  use  failed  to  furnish  them.  In  an  action  against 
a  carrier  for  failure  to  Iurni.*>h  iced  cars  for  shipment  of  mehms  as  agrecnl,  it  can  not 
show  as  a  defense  that  it  held  it'-elf  out  as  willing  to  haul  iced  cars  to  be  furuishetl 
by  another  company  under  a  contract  with  the  shipiier.  (Mathis  r.  Southern  Ry. 
iUi.  (S.  C),  '<iO  Am.  &  Kng.  R.  Cas.  (N.  S.),  825.) 

Said  the  court  in  the  Mathis  case  (supra):  *'Such  a  rule  wouM  enable  a  railroa4l 
comi>any  to  sliift  its  responsibility  as  a  common  carrier  on  others,  which  can  not  Ik* 
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done.  It  mnst  transport  when  the  demand  is  made,  nnleas  ezcaaed,  and  it  caji  not 
refuse  on  the  ground  that  others  had  assumed  any  part  of  the  duty  resting  on  it  as  a 
common  carrier.*' 

Where  a  carrier  ^ve  a  bill  of  ladine  for  a  car  of  perishable  fruit  for  shipment  beyond 
its  own  line,  recitmg  the  receipt  of  the  soods  in  apparent  good  order,  consigned  frc»m 
Michigan  to  another  State,  subject  to  the  carriers  liability  under  the  ooounon  lav 
and  statutes  in  force  in  the  various  States  through  which  the  goods  might  pass,  ftnd 
that  the  car  was  to  be  iced  at  G.  and  reiced  as  often  as  necessary,  the  carrier  issuing 
such  bill  was  liable  for  damage  to  the  fruit  b^  reason  of  its  failure  or  the  failure  of  a 
connecting  carrier  to  keep  the  car  properly  iced.  (Johnson  v.  Toledo,  S.  <&  M.  Rv. 
Co.,  31  Am.  &  Eng.  R.  Cas.  (N.  S.),  137  (3.  C.).) 

The  storage  ana  preservation  of  dressed  meats  in  a  refrigerator  during  the  trans- 
portation thereof  by  a  vessel  is  no  part  of  the  usual  duty  of  a  common  carrier,  and 
his  obligation  concerning  the  same  may  be  a  matter  of  contract.  (The  Prussia,  8$ 
Fed.  Rep.,  631.) 

This  case  was  appealed  to  the  circuit  court  of  appeals,  which,  though  affirming 
the  decision  of  the  court  below,  modified  the  above  statement  by  saying:  ''It  is  the 
duty  of  the  carrier  by  water,  when  he  offers  a  vessel  for  freight,  to  see  that  she  is  in  a 
suitable  condition  to  transport  her  cargo  in  safety;  and  he  impliedly  warrants  that 
this  duty  has  been  fulfilled.  And  when  he  proposes  to  transport  across  the  Atlantic 
a  cargo  of  frozen  meat  we  agree,  as  was  adjuagea  in  The  Maori  King  (1895),  2  Q.  B., 
550,  and  Queensland  National  Bank  v.  Peninsula  and  Oriental  Steam  Nav.  Co.  ( 18d8), 
I  Q.  B.,  567,  that  he  must  be  taken  to  stipulate  with  the  shipper  that  the  vessel  is 
provided  with  suitable  apparatus  of  requisite  efficiency  to  enable  him  to  deliver  it  in 
proper  order."    (The  Piiissia,  93  Fed.  Rep.,  837. ) 

An  adequate  or  suitable  car  equipment  is  in  most  cases  something  in  addition  to  the 
naked  cars  or  boxes  themselves.  Where  a  carrier  undertakes  to  transport  pasBengers, 
seats,  water,  ventilation,  and  lights  are  essential  to  the  comfort,  health,  and  safety  of 
the  passengers,  and  are  therefore  necessary  parts  of  an  adequate  car  equipment*  for 
that  class  of  trafilc.  So,  when  carriers  undertake  to  transport  highly  perisnaole  traffic, 
requiring  refrigeration  in  transit,  ice  and  the  facilities  for  its  transportation  in  con- 
nection with  that  trafiic  are  incidental  to  and  inseparable  from  the  service  of  trans- 
portation itself.  We  are  of  the  opinion,  therefore,  that  the  defendants,  as  common 
carriers,  are  under  the  law  chargcxl  with  the  duty  of  furnishing  the  ice  necessary  for 
the  refrigeration  of  strawberries  which  they  undertake  to  transport,  that  the  expense 
thus  incurred  is  a  necessary  element  of  the  cost  of  the  transportation  of  such  traffic, 
and  the  amount  received  or  demanded  therefor  is  a  freight  charge.  (Truck  Farmers' 
Asso.  r.  N.  E.  R.  Co.,  6  I.  C.  C.  Rep.,  295.) 

EXEMPTION    OF    THE  CARRIER    FROM    LIABILITY    ON    ACXX>nNT  OF    INHERENT   BWnCT   IN 

THE  PROPERTY  CARRIED. 

The  carrier  is  exempt  from  liability  for  loss  caused  by  inherent  defect  in  the  prop- 
erty transported  only  in  case  it  has  performed  its  duty  as  a  common  carrier  in  rela- 
tion to  such  property.  It  can  not  establish  an  exemption  in  its  favor  when  the  Iosb 
(no  matter  what  the  nature  of  the  article  it  undertakes  to  carry  may  be)  is  attributa- 
ble to  its  negli^nce.  In  these  days  of  modem  methods  and  improved  facilities  and 
instrumentalities  of  transportation,  under  which  the  most  delicate  freight  is  carried 
daily  across  the  continent  and  between  all  points,  the  duty  of  properly  caring  for 
perishable  goods  which  the  carrier  offers  to  transport  over  the  distance  involved  in 
the  shipment  means  the  employment  of  such  facilities,  including  refrigeration  to 
perishable  property  while  in  transit;  and  if  they  are  not  furnished,  the  plea  of  non- 
liability because  oi  the  inherent  nature  of  the  goods  will  be  of  no  avail. 

The  carrier,  if  not  himself  at  &ult,  can  not  be  held  liable  for  losses  caused  by  the 
inherent  nature,  vices,  defect,  or  infirmity  of  the  goods  themselves,  as  in  the  case  of 
decav,  waste,  or  deterioration  of  perishable  fruits,  evaporation  of  liquids,  natural 
deatn  of  an  animal,  vicious  or  uncontrollable  nature  of  live  stock.  (Hutchinson  on 
Carriers  (2d  ed.),  sec.  216a.) 

Where  fruit  had  been  frozen  because  of  the  means  of  discharge  from  the  vessel, 
which  means  was  assented  to  by  the  libelant,  no  damages  were  awarded,  the  carrier 
having  taken  reasonable  precautions  to  prevent  the  fruit  from  being  frozen  while  in 
the  ship.     (The  Alesia,  35  Fed.*  Rep.,  531. ) 

While  at  common  law  the  carrier  can  not  be  held  for  the  loss  when  in  no  sense  the 
result  of  its  own  n^ligence,  yet  if  it  can  be  shown  that  the  loss  might  have  been 
avoided  bv  the  use  of  proper  precautionary  measures  and  that  the  ui^al  and  custo- 
mary methods  for  this  purpose  had  been  neglected,  the  carrier  may  still  be  held 
liable.     (Clark  t>.  Barnwell,  12  How.,  272.) 
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In  a  recent  decision  of  the  United  States  Supreme  Court  (May  16,  1904)  the  Clark 
vaae  is  dted  with  approval.  **If  the  loss  might  have  been  avoide<^l  by  skill  and  dili- 
gence at  the  time,  the  carrier  is  liable/*     (Can  r.  Tex.  &Pac.  R.  Co.,  194  U.  S. . ) 

Although  the  loss  might  0(;cur  by  the  act  of  God,  yet  if  it  might  have  been  avoided 
by  skill  and  diligence  at  the  time,  the  carrier  is  liable.  What  would  be  sufficient  care 
in  case  of  ponderous  articles,  not  liable  to  deteriorate  by  exposure,  might  be  the  most 
palpable  neglect  in  the  case  of  costly  and  perishable  goods.  (Wolf  v.  Am.  Exp.  Co., 
97  Am.  Dec.  (Mo.),  406.) 

The  law  is  so  well  estaolished  on  this  point  that  further  citation  need  be  made  for 
the  purpose  onlv  of  showing  briefly  the  terms  used  and  the  kind  of  traffic  involved. 
Negligence  of  the  carrier  and  consequent  liability  is  declared  upon  the  following 
grounds:  Want  of  proper  care  and  diligence  (Elliott  on  Railroads,  sec.  ).  Care- 
leflsness  of  the  earner  in  furnishing  unsuitable  cars  (Ray  on  Negligence  of  Imposed 
I>utie8,  sec.  59).  Leakage  of  liouids  when  such  leakage  could  be  controlled  by  the 
cairrier  (Nelson  v.  Woodruff,  1  Black,  156).  Failure  to  provide  proper  ventilation 
for  goods  and  failure  of  the  carrier  to  provide  sufficient  ice  to  keep  meat  in  course  of 
transportation  (Davidson  9.  Gwynne,  12  East,  381,  and  other  cases  cited  in  P  on 
Bills  of  Lading).  Want  of  due  diligence  in  ventilation  and  caring  for  grain  (Lewis 
V.  Success,  18  La.  Ann.  Rep.,  1).  Failure  in  transporting  wine  to  provide  ventilation 
and  prevent  or  check  damage  the  goods  tnight  sustain  from  natural  causes  (The 
Invincible,  3  Sawyer,  176).  ^'allure  to  unpack  and  dry  goods  that  have  become  wet 
(Choteaux  v.  Leach,  18  Pa.  St.,  224;  The  Niagara  v.  Cordes,  21  How.,  7).  Omission 
to  have  skins  beaten  and  ventilated  when  hides  are  liable  to  be  destroyed  b^  worms 
(The  Bark  Gentleman,  1  Blatch.,  196).  Failure  to  feed  a  horse  in  the  earner's  cus- 
tody, the  right  existing  to  recover  from  the  owner  the  cost  of  its  keep  (Gt..No.  R. 
Co.  V.  Swaffield,  9  Exch.,  132). 

It  is  true  that  the  case  of  The  Prumaf  hereinbefore  cited  under  another  heading, 
as  decided  in  the  circuit  court,  was  to  the  effect  that  refrigeration  during  transporta- 
tion by  a  vessel  is  no  part  of  the  usual  duty  of  a  common  carrier  (88  Fed.  Rep.,  531 ), 
but  this  was  substantially  overruled  by  the  circuit  court  of  appeals  in  the  following 
language: 

It  is  the  duty  of  the  carrier  by  water,  when  he  offers  a  vessel  for  freight,  to  see 
that  she  is  in  a  suitable  condition  to  transport  her  cargo  in  safety;  and  he  impliedly 
warrants  that  this  duty  has  been  fulfilled.  And,  when  he  proooses  to  transport 
across  the  Atlantic  a  cai^o  of  frossen  meat,  we  agree,  as  was  aajudged  in  The  Maori 
King  (1895),  2  Q.  B.,  5S),  and  Queensland  National  Bank  v.  Peninsula  <&  Oriental 
Steam  Nav.  Co.  (1898),  1  Q.  B.,  567,  that  he  must  be  taken  to  stipulate  with  the  ship- 
per that  the  vessel  is  provided  with  suitable  apparatus  of  requisite  efficiency  to  enable 
him  to  deliver  it  in  proper  order.     {The  Pruism,  93'  Fed.  Rep.,  837.) 

A  recent  exhaustive  decision  by  the  United  States  Supreme  Court,  reversing  the 
diatrict  court  and  circuit  court  of  appeals,  is  to  the  effect  that  a  water  carrier  holding 
itself  out  as  a  common  carrier  of  perishable  goods  has  the  initial  duty  of  providing 
and  operating  proper  refrigerating  apparatus  for  the  safe  carriage  of  such  commodi- 
ties. This  case  applies  the  common  law  ajs  modified  by  the  Harter  Act.  (Martin  v, 
Southwark,  191  U.  S.,  1.) 

CHARACTER  OP  THB  SERVICE  OF  REPRIGERATION. 

The  respondent,  the  Armour  Car  Lines,  will  doubtless  contend  that  the  refrigera- 
tion charge  is  for  a  local  service  and  that  such  local  service,  while  in  aid  of  transporta- 
tion, is  not  a  part  thereof.  If  it  be  the  duty  of  a  railroad  company  to  provide  a  refrig- 
erator car  for  the  carriage  of  perishable  fruit,  it  is  plainly  the  duty  to  so  operate  that 
car  during  the  transportation  as  to  accomplish  the  object  for  which  it  is  furnished. 
These  refrigeratf>r  cars  are  really  summer  and  winter  cars.  They  are  used  by  the 
respondent  railways  to  prevent  freezing  in  winter  and  decay  from  heat  in  summer, 
ana  they  are  fitted  with  apparatus  designed  to  secure  free  circulation  of  air.  Is  it 
the  duty  of  the  common  carrier  to  open  and  close  the  ventilators  as  care  of  the  fruit 
may  require?  Is  it  the  duty  of  the  carrier  to  so  use  these  cars  that  the  traffic  carried 
\«  ill  not  freeze  in  cold  weather?  Undoubtedly  it  is.  If  that  is  so,  its  obligation  to 
use  the  icing  appliance  is  also  manifest,  and  the  mere  circumstance  that  ice  must  be 
supplied  from  time  to  time  can  not  change  that  obligation.  Especially  is  this  so  when 
the  carrier's  right  to  impose  a  charge  for  this  necessary  care,  either  as  part  of  the 
rate  or  as  a  separate  exaction,  is  established. 

The  agency  employed  by  the  carrier  to  put  ice  in  the  car  is  no  more  subject  to 
regulation  as'a  common  carrier  than  is  the  conductor  in  charge  of  the  train  or  the 
engineer  who  runs  the  engine,  and  the  mere  subsidiary  service  of  icing  the  car  is  no 
more  subject  to  separate  control  than  is  that  of  the  man  who  tends  the  switch  or  the 
employee  who  supplies  water  for  the  locomotive  boiler.    These,  with  other  nect^ssary 
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Hervicw,  make  up,  however,  the  service  rendennl  as  a  whole  by  the  carrier  to  tht* 
public,  for  whicii  it  is  entitled  to  tax  the  public  as  repret«nte<i  iu  its  patron?,  anil  U*x 
which  and  the  faciliticu  it  renders  tlierefor  it  is  KubjcH-t,  in  reMiiect  to  interstate  tnin>- 
portation,  to  re<;ulation  under  the  act  to  re^ulatt^  coniuierce  by  thia  (V^inuitHsioii. 

In  the  carriage  of  perishable  fruit.s  over  considerable  dlBtancee  refrigeration  is  as 
IndispenRable  a  part  of  the  tran0|K)rtation  eervicro  aa  that  the  car  must  be  iuclcjeed  to 
protect  the  traffic  from  ravages  of  the  weather.  It  in  re<|uired  in  transportation  fur 
the  same  reason  that  tranpportation  involves  movement,  for  freight  must  be  tran^- 
porteil  safely  or  it  will  not  l)e  transported  at  all.  Whatever  is  neceieary  to  the  tran^i- 
portation  which  the  common  carrier  has  ofifere<l  to  |)erfonn  is  part  of  the  duty  to  U* 
discharged  by  the  common  carrier,  and  is  therefore  a  part  of  the  service  ot'  tranj*- 
portation.  The  cases  cite<i  under  other  heaflings  fully  declare  the  obligations  and 
responsibilities  of  the  carrier  in  thin  resj>tct. 

Whatever  is  not  nei^essary  to  the  pro(>er  i)erforman('e  of  the  service  w^hich  the 
common  carrier  holds  itself  but  to  do  for  hire  may  well  be  considered,  if  rendered, 
as  a(*cessorial  or  so  remotely  involved  as  to  bear  no  direct  relation  to  such  service, 
and  in  considering  these  outside  matters  it  should  l)e  kept  in  oiind  that  some  of 
them  are  regardetl  as  disconnected  from  the  transf^ortation  nervice  proper  by  foro? 
of  long  usage  or  the  nature  and  requirements  of  commodities,  and  the  methods 
einployed  in  commerce  and  trade. 

The  feeding,  watering,  and  resting  of  live  j-tcK^k  is  a  duty  enjoined  by  statute  a?* 
well  as  by  the  common  law.  The  carrier  mib-t  furnish  the  unloading  and  loading' 
facilities;  custom  has  fixed  in  different  localitiet^  the  price  of  services  attendant  upon 
watering  And  feeding,  and  the  general  nile  is  that  the  shipper  or  his  employ et' 
travels  upon  the  same  train  to  look  after  the  iieedn  of  the  stock.  The  nature  of  the 
traffic  and  the  universal  method  of  caring  for  the  stock  are  such  that  the  carrier  i> 
not  generally  under  the  neceR*»ity  of  doing  more  than  ofienite  the  train  with  referenci* 
to  ])ermitting  the  fee<iing,  watering,  and  resting  of  stock.  But  if  the  carrier  should 
include  as  part  of  it.**  service  the  work  an<l  expense  of  handling,  feeding,  and  water- 
ing the  stock,  imposing  a  charge  therefor,  either  separately  or  including  it  in  the  total 
rate,  excluding  the  shipper  frnin  any  opportunity  t(»  |>erform  the  8.*rvice  itself  or  havine 
it  done  by  otliers,  a  violent  change  in  established  usage  would  occur,  with  the  rei*uh 
of  incorporating  what  are  now  mere  accessorial  servici»s  into  the  transportation  serv- 
ice itweli. 

Elevator  service  in  the  handling  of  grain  is  a  service  which  at  initial  points  may 
\)e  imid  for  by  the  shipper  or  at  interniecliate  j)oints  may  be  paid  for  by  the  carrier 
as  a  matter  of  convenience  in  handling  and  transfer  from  one  line  to  another;  or. 
again,  it  may  be  paid  for  bv  the  shipper  or  th«^  carrier  at  terminal  }ioint6  under  estab- 
lished tariff  regulations.  'This  ser,ire  may  l>e  provide<l  as  a  matter  of  economy  or 
convenience  to  the  carrier  in  some  instan(ML's,  or  for  the  purftose  of  handling  grain 
antei*e<lent  or  sul)se<iuent  to  the  transj>ortatirn.  Sometimes  the  shipper  desires  ^rrain 
to  be  cleaned  in  transit.  If  he  dot*s,  that  is  ]>lainly  a  m^rvice  which  the  transporting 
counMiny  may  not  be  calle<l  uix>n  to  provide  as  a  part  of  its  primary  duty  as  a  com- 
mon carrier. 

Insurance  charges  evidently  relate  to  a  transaction  entirely  separate  from  the 
service  of  transportation.  Safe  transportation  by  rail  does  not  depend  upon  insur- 
ance, and  the  shipper  is  left  wholly  free  to  exercise  his  option  to  insure  or  not  insain' 
traffic  carrieil  under  regulations  jireBcribing  owner's  risk. 

Swit<*hing,  bridge,  and  terminal  services  are  ordinarily  included  in  the  rate  or  y»ro- 
vided  for  separately  in  tariffs  of  the  carriers.  It  may  occur  as  it  did  in  the  K.  &  I. 
Bridge  Co.  v.  Railroad  Co.  (.H7  Fed.  Rep.,  t5(57),  that  the  bridge  company  itself  is  not 
a  common  carrier,  just  as  here  the  Armour  Car  Lines  is  not  a  common  carrier;  but 
the  railroad  com]>any'8  rate  on  interstate  traffic  to  and  from  Louisville  in  that  case 
covere<l  transjx)rtati'on  across  the  bridge,  and  was  not  un<ler  consideration.  The 
(juestion  there  was  whether  the  bri<l^  company  was  a  common  crarrier  entitleil  to 
e<]ual  facilities  in  the  interchange  of  interstate  traffic.  It  was  really  a  contest  con- 
cerning the  use  of  one  of  two  bridges  at  I^niisville. 

Here,  again,  whether  switching  or  terminal  charges  are  subjet^t  to  r^dation  as 
part  of  charges  on  interstate  traffic  depends  upon  the  offer  to  carry,  and  other  faclj* 
m  ea<!h  case;  in  other  words,  how  the  terminal  service  is  connected  with  the  inter- 
state transportation  service.  Carriers  leading  to  ('hicago  established  a  live-stoi*k 
terminal  charge  for  delivery  at  the  Union  Stock  YanL^  in  Chicago.  The  Stock  Yanls 
Company,  over  whose  lines  the  traffic  was  c:\rrie<l  in  Chicago  to  the  stock  yards,  has 
been  held  not  to  be  a  conimcm  carrier,  but  the  railroad  companies  bringing  the  live 
stock  to  Chicago  and  prr)viding  for  delivery  st  the  stoi^k  yarns  were  held  responsible 
for  the  charge.  They  ha<l  undertaken  to  deliver  stock  at  the  stock  yards,  and  they 
thereby  made  themselves  subject  to  r(»gulation  in  resiK»ct  to  the  additional  charge 
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thus  imposed  npon  the  traffic.     (Cattle  Raisers*  Asso.  v.  Ft.  W.  &  D.  0.  Ry.  Co.,  7 
I.  C  C.  Rep.,  51:J.) 

Urayage  and  cartage  are  ut^ually  local  services  for  which  the  railroad  carrier  assumes 
no  responsibility.  The  shipfHT  is  left  free  to  do  his  own  cartage.  The  railroad  com- 
I>a.ny  may  even  undertake  to  do  the  work  for  a  fixed  sum,  and  for  such  purely  acces- 
sorial service  it  may  be  ({uestioned  whether  the  charge  therefor  would  Ihj  subject  to 
rt^>|^)ation  as  part  of  interstate  commerce  so  lon<;  as  shippers  or  consignees  are  per- 
mitted to  exercise  the  option  of  carting  the  goods  for  themselves.  But  here  a^in, 
let  the  carrier  establ it'll  a  rule,  as  a  condition  of  receiving,  transporting,  and  deliver- 
ing goods,  that  the  gooils  will  only  be  received  or  delivered  at  warehouses  or  stores 
of  shippers  and  consignees,  and  it  thereby  makes  itself  a  common  carrier  from  and 
to  such  warehouses  and  stores,  and,  as  to  interstate  traffic,  its  acts  in  regard  to  such 
service  and  charges  imposed  therefor  would  become  subject  to  regulation  under  the 
a<-t  to  regulate  commerce.  Any  cartage  agency  it  may  employ  would  not  be  subject 
to  any  such  regulation  as  a  common  carrier,  but  plainly  the  carrier  would  be  The 
well-fenown  English  Parcels  cases  are  in  point  upon  this  subject:  Pickford  r.  Grand 
Junct.  Ry.  Co.,  10  Mees.  &  W.,  399;  Baxendale  v.  Gt.  W.  Ry.  Co.,  3  C.  B.  N.  S., 
324;  Garton  v.  Gt.  W.  Ry.  Co.,  6  C.  B.  N.  S.,  639. 

£xpress  companies  perform  services  which  were  well  known  at  the  time  the  act 
to  regulate  commerce  was  passed.  They  collect,  have  transported,  and  deliver  cer- 
tain kinds  of  traffic  requiring  speed  in  transportation  uimdii  which  charges  greatly  in 
excess  of  freight  charges  are  imposed.  This  Commission  has  held  that  thei-e  com])a- 
nies  are  not  subject  to  that  statute.  (In  re  Express  Companies,  1 1.  C.  C.  Rep.,  349.) 
On  some  roads  milk  is  carried  only  by  the  express  companies.  It  is  understood  that 
f mit  is  sometimes  carried  in  that  way.  Whatever  may  be  finally  held  when  the 
question  is  squarely  presented  as  to  the  responsibility  of  the  railroad  company  for 
the  rates  it  allows  to  be  charged  for  express  matter  carried  over  its  line,  the  control- 
ling fact  here  is  that  this  perishable  fruit  traffic  is  transported  by  these  carriers  as 
freight  under  the  well-settled  obligations  resting  upon  them  as  to  the  safe  transpor- 
tation of  freight  articles. 

The  test  of  the  carriers'  obligations  and  responsibilities,  as  hereinbefore  shown,  is 
C!learly  found  in  the  service  it  undertakes  exclusively  to  perform.  The  business  of 
common  ciirriage  by  railroad  is  a  natural  monopoly,  and  when  the  railroad  company 
holds  itself  out  to  do  certain  things  as  a  common  carrier  which  are  necessarily  or 
by  force  of  conditions  imposed  l)y  it  UTK)n  the  traffic  as  part  of  its  service  as  such 
common  carrier,  it  assumes  the  duty  ana  obligation  of  performing  the  whole  of  such 
service,  and  is  subject  to  regulation  by  governmental  authority  respecting  any  part 
of  such  service.  This  primiple  seems  fully  covered  under  this  and  other  headings 
herein,  but  it  may  l)e  of  value  to  consider  separately  (if  it  shall  be  held  not  to  be 
the  dutv  of  the  carrier  to  refrigerate  traffic  by  means  of  the  refrigerating  ai)plianc« 
which  it  has  furnished  as  a  part  of  a  refrigerator  car  put  in  service  upon  its  line) 
whether  the  carrier,  when  it  enters  into  an  exclusive  contract  with  a  private  corpo- 
ration to  do  the  refrigeration,  thereV)y  preventing  the  8hipj)er  from  providing  refrig- 
eration at  his  own  cost,  does  not  make  the  icing  a  jMirt  of  its  service  and  subject 
itself  to  regulation  as  to  the  reasonableness  and  justice  of  the  charges  imposed  upon 
the  traffic  for  refrigeration. 

ASSUMPTION   OF  OBLIGATION   BY  THE    CARRIER    UNDER    CONTRACTS  WHICH   EXCLUDE  THE 
SHIPPER  FROM    PROVIDING   REFRIGERATION   OF  PERISHABLE  FRUIT. 

The  great  bulk  of  carload  traffic  on  railroads  in  the  United  States  is  loaded  and 
unloaded  by  shippers  at  their  own  expense  under  tariff  regulations  prescribe*!  bv 
the  carriers.  The  service  of  loading  and  unloading  goods  is  in  itself  purely  local, 
and  yet  it  is  a  service  which  is  neceFsarily  connecteil  with  the  transportation.  Some 
rates  on  airloads  cover  the  loading  and  unloading  as  well  as  the  service  of  hauling. 
When  the  carrier  itself  undertakes  to  do  the  work  of  loading,  as  undoubtedly  it  may 
righf fully  do,  it  may  either  make  the  transportation  rate  cover  the  whole  service,  or 
as  is  done  in  Great  Britain,  segregate  the  unloading  and  loading  charges  from  the 
charge  for  transportatifm.  (Walker r.  Keenan,  73  Fed.  Rep.,  755;  I.  C.  C.  v.  C,  B.  & 
il,  R.  Co.,  186  U.  S.,  320.)  In  either  case  the  charge  must  be  reasonable  and  just. 
Now  suppose  the  carrier  should  notify  its  shippers  that  all  loading  and  unloading  of 
carload  traffic  shall  be  done  excluj^ively  by  the  ArmoUr  Car  Lines  at  rates  fixetl  bv 
that  corporation.  It  can  do  that  only  upon  assumption  by  itself  of  the  work  of  load- 
ing and  unloading  and  employment  of  the  car  lines  to  rxTform  that  service.  Unciues- 
tionably  the  railroad  company  would  Ik»  responsible  for  the  reasonableness  an<l  jus- 
tice of  charges  so  imposea  by  its  employee  or  agent,  the  car  lines,  in  that  state  of 
affairs  there  could  1k»  no  free<loin  of  action  left  for  the  shipiwr. 
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That  is  preciseljr  what  is  done  in  this  case.  Here  are  fruits  grown  in  the  State  of 
Michigan  which  ripen  and  are  ready  for  shipment  in  the  summer  and  early  fall.  Tho 
carriers  have  made  the  necessary  arrangements  for  tlirou^^h  transportation,  and  have 
estahlished  rates  on  this  fruit  to  many  long-distance  destinations.  They  hold  them- 
selves out  as  common  carriers  of  this  delicate  traffic.  Recognizing  that  the  fruit  can 
not  be  safely  transp^orted  in  ordinary  cars,  and  realizing  their  duty  to  furnish  suitable 
equipment,  the  initial  carriers  have  acquired,  and  for  each  such  shipment  they  pro- 
vide, refri^rator  cars  to  be  used  in  the  transportation.  They  formerly  refrigerated 
the  cars  without  any  charge  in  addition  to  the  rate.  They  subsequently  established 
a  refrigerator  charge  amounting  to  the  cost  of  icing,  whatever  that  mignt  be.  They 
finally,  for  reasons  of  their  own,  entered  into  an  exclusive  contract  or  arrangement 
with  the  Armour  Car  Lines  to  not  only  furnish  the  cars,  but  to  do  the  refri^ration 
service  at  rates  which  the  car  lines  might  charge,  but  not  to  exceed  certain  sums 
agreed  upon  and  referred  to  in  the  contract.  In  consequence  of  that  contract  or 
arrangement  the  Armour  Car  Lines  has  since  done  the  refrigerating  of  these  cars  at 
points  of  shipment  and  at  various  established  reicing  stations  en  route.  The  shipper 
can  not  get  a  refrigerator  car  upon  the  respondent  railway  lines  in  Michigan  for  the 
shipment  of  peaches  or  other  fruit  to  destinations  requiring  refrigeration  unless  he 
pays  the  Armour  Car  Line  icing  charge.  He  is  debarrecl  from  doing  the  icing  himself 
and  from  arranging  to  have  it  done  en  route.  He  can  not  sliip  a  car  of  fruit  to  Boston, 
New  York,  Louisville,  Dubuque,  or  anywhere,  in  the  season  requiring  reMgeration 
in  transit  without  paying  the  char^  imposed  by  the  Armour  Car  Lines  under  and  by 
virtue  of  its  exclusive  contract  with  the  railroad  company.  The  shipper  can  not 
even  provide  his  own  car  and  do  his  own  icins.  The  car-line  charges  are  billed  by 
the  railroad  company  and  collected  by  the  railroad  company.  If  the  icing  or  refrig- 
eration service  is  not  a  railroad  function  as  to  this  traffic,  the  railroad  company  hs^ 
made  it  so  in  the  most  effective  manner  possible.  If  the  theory  of  the  respondent, 
the  Armour  Car  Lines,  is  correct,  then  under  this  state  of  affairs  neither  the  railroad 
company  nor  the  ship))er  has  anything  to  do  with  the  icing,  and  by  virtue  of  some 
right  as  yet  undiscovered  this  foreign  car-line  corporation,  claimiujB:  to  be  neither  a 
common  carrier  nor  the  agent  of  a  common  carrier,  nor  maintaining  any  contract 
relation  with  the  shipper,  can  lawhilly  step  in  and  assess  against  snippers,  upon 
traffic  going  over  the  Pere  Marquette  and  Michigan  Central  railroads,  a  charge  for 
icing  cars  furnished  by  those  roads.  It  is  submitted  that  the  icing  or  refrigeration 
of  these  cars  can  only  be  done  by  or  under  the  authority  of  the  railroad  company  or 
the  shipper,  that  it  inheres  in  one  or  the  other  of  these  parties,  and  if  in  the  shipi^er 
the  railroad  company  has  transferred  the  duty  to  perform  that  service  to  itself  by 
the  exclusive  contract  or  arrangement  with  the  Armour  Car  Lines.  It  seems  unneces- 
sary to  repeat  the  previous  citations  made  herein  under  other  headings  which  support 
this  obviously  sound  proposition. 

Section  1  of  the  act  to  regulate  commerce  requires  that  all  charges  made  for  any 
8er\'ice  rendered  in  the  transportation  of  property,  or  in  connection  therewith,  shall 
be  reasonable  and  just,  declares  any  unreasonable  or  unjust  chai^  for  such  service 
to  be  unlawful,  ana  makes  the  term  "transportation"  include  aU  instrumentalities 
of  shipment  or  carriage. 

This  section  was  construed  by  the  Commission  in  the  Truck  Farmers*  case  (6 1.  C.  C 
Rep.,  296^  to  apply  to  the  refrigeration  chaise,  because  the  refrigeration  service  is 
insei>arable  from  the  service  of  transportation  itself;  but  if  the  Commission  shall 
nevertheless  now  conclude  that  the  refrigeration  service  is  not  part  of  the  transporta- 
tion service,  and  is  something  to  be  performed  or  secured  by  the  shipper,  then  it  is 
submitted  that  the  regulation  of  the  carrier,  made  in  consequence  of  the  contract 
with  the  car  lines,  whereby  the  shipj^er  is  completely  deprived  of  all  opportunity  to 
care  for  his  own  property  in  transportation,  makes  the  refrigeration  service  one  which 
the  carrier  undertakes  to  render  **in  connection"  with  the  "transportation  of"  this 
specnes  of  "property,"  carried  by  the  carrier  in  refrigerator  cars  used  by  it  as  "instru- 
mentalities of  shipment  and  carriage"  in  such  "transportation." 

DUTY  OP  THE  CARRIERS  TO   PUBLISH   REFRIGERATOR  CHARGES. 

The  sixth  section  of  the  act  to  regulate  commerce  requires  carriers  to  publish  their 
transportation  charges  and  file  copies  with  the  (commission.  They  must  include  in 
their  tarifte  not  only  the  rat^  for  carriage,  but  such  tariffs  must  also  show  separately 
therein  the  terminal  charges  and  any  rules  or  regulations  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggregate  of  their  rates  and  chaiiges  for  trans- 
portation. The  respondent  carriers  herein  are  reouired  by  this  section  to  include  in 
their  schedules  of  charges  exacted  by  them,  or  through  the  agency  of  the  Armour 
car  lines,  for  the  refrigeration  of  this  fruit  traffic  from  Michigan,  and  their  failure  to 
do  so  renders  them  subject  to  penalties  provided  in  the  statute  as  amended. 
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THK  BBFRIGEBATION  RATIM  CHARGED  AND  COLLECTED  BY  THE  RESPONDENT  RAILROAD 
CX)MPANIBS  PURSUANT  TO  THEIR  EXCLUSIVE  CONTRACT  OR  ARRANGEMENT  WITH  THE 
ABMOUR  CAB  LINES  ARE  UNIiEASONABLE  AND  UNJUST  AND  SUBJECT  SHIPPERS  AND 
CONSIGNEES  OP  MICHIGAN  FRUIT  TO  UNDUE  AND  UNREASONABLE  PREJUDICE  AND 
DISADVANTAGE.  « 

The  time  since  the  transcription  by  the  reporters  of  the  not^  taken  at  the  hearing 
has  been  too  short  to  permit  careful  reexamination  of  the  testimony  ancl  exhibits, 
aji<l  the  statements  made  below  are  based  upon  recollection. 

The  respondent  carriers  for  a  long  period  of  years  furnished  refrigeration  for  these 
fruit  shipments  without  any  charge  in  addition  to  the  straight  transportation  rate. 

Tlieae  carriers  in  1901  or  1902,  by  amendment  of  the  official  classification,  which 
they  adopt  and  use,  and  which  is  by  law  a  part  of  their  rate  schedules,  imposed  a 
cliarige  for  the  icing  of  fruits,  including  grapes  and  berries,  which  is  testified  to  repre- 
ssent  practically  the  actual  cost  of  the  icing  service. 

Prior  to  the  1902  season  on  the  Pere  Marquette  and  1903  on  the  Michigan  Central, 
%vhen  AriBour  Car  Line  cars  were  used  for  the  fruit  in  question,  and  icing  was  done  by 
the  car  lines  at  tlie  request  of  the  shipper,  the  charge  made  by  the  car  lines  was 
jf  reatly  less  than  has  since  been  exacted  by  the  car  lines  under  the  contract  or  arrange- 
luent,  and  approximated  the  cost  of  icing  charge  made  by  the  carriers.  For  example 
the  Armour  icing  charge  per  car  to  Boston  was  |20.  Upon  the  taking  effect  of  the 
contract  in  1902  on  the  rere  Marqiiette,  and  of  the  arrangement  or  1903  on  the 
Michigan  Central,  this  charge  to  Boston  was  made  $55.  The  Armour  Car  Line 
refrigeration  service  was  as  satisfactorily  performed  at  the  $20  charge  as  it  has  been 
under  the  $55  charge. 

The  icing  charge  fonnerly  made  by  the  carriers  to  Dubuc^^ue  and  Dulutii  has  been 
as  low  as  $7.50  per  car  and  up  to  $12,  and,  perhaps  in  rare  instances,  $15  to  Duluth. 
The  charge  now  is  $37.50  per  car  to  Dubuque  ae<i  $45  to  Duluth.  Similar  disparities 
are  shown  between  former  and  jiresent  charges  to  market  points. 

Under  these  high  refrigeration  chaises  the  customary  markets  for  Michigan  peaches 
in  Duluth,  St.  Paul,  Minneapolis,  Dubuque,  and  other  cities  have  been  nearly,  if  not 
entirely,  closed,  at  least  to  the  extent  of  transferring  the  demand  for  peaches  in  those 
markets  when  practicable  to  peaches  grown  in  other  sections.  In  addition  to  this 
high  icing  charge  the  ordinary  freight  rate  to  Duluth  has  been  increased  about  10 
cents  per  100  pounds. 

The  shippers  and  the  traffic  are  undoubtedly  benefited  by  any  arrangement  made 
bv  the  railroad  companies  under  which  a  steady  supply  of  refrigerator  cars  is  fur- 
nished, for  such  cars  are  indispensable  to  the  transportation  the  carriers  undertake  to 
perform;  and  although  many  shippers  controlling  large  proportions  of  the  traffic  tes- 
tified that  they  could  secure  plenty  of  such  cars  from  lines  connecting  with  the 
respondent  railroads,  the  provision  of  such  cars  promptly  by  the  initial  carrier  with- 
out restriction  as  to  destinations,  as  required  by  shippers,  is  of  great  advantage  in  the 
trade.  This,  however,  is  nothing  more  than  tlie  discharge  of  the  obliglition  resting 
upon  the  carrier  when  it,  with  its  through-line  connections,  offers  to  carry  these  per- 
isnable  commodities  to  long-distance  markets.  The  provision  of  these  cars  by  the 
carriers  adds  no  justification  for  the  excessive  and  burdensome  charges  imposed  for 
the  refrigeration  of  such  cars. 

This  traffic  is  carried  under  a  provision  in  bills  of  lading  releasing  the  carrier  from 
any  loss  or  damage  resulting  from  causes  l)eyond  its  control,  or  by  floods,  fire,  riots, 
strikes,  leakage,  breakage,  chafing,  loss  in  weight,  changes  in  weather,  heat,  frost, 
wet,  or  decay.  To  the  extent  that  it  may  wmtrol  any  such  loss  or  damage  it  is  not 
exempted  from  liability  in  the  bill  of  lading  or  at  law.  In  the  contract  between  the 
Pere  Marquette  and  the  Armour  car  lines  tlie  latter  agrees  to  indemnify  the  carrier 
for  any  damages  it  may  })e  required  to  pay  upon  claims'  arising  from  any  failure  on 
ita  part  to  properly  ice  and  keep  iced  the  refrigerator  cars  furnished  under  the  con- 
tract. The  same  agreement  is  included  in  the  arrangement  wnth  the  Michigan 
Central. 

The  service  provided  by  the  Armour  car  lines  is  satisfactory  to  the  shippers.  The 
testimony  strongly  indicates  that  frequently  more  ice  is  placed  in  the  cars  than  is 
necessary  to  insure  safe  transportation  of  the  fruit.  This  is  further  supported  by  the 
fact  that  what  are  termed  half-tank  rates  are  offered  to  shippers  upon  condition 
of  absolute  release  on  account  of  ** spoilage."  These  are  about  two-thirds  the  full 
icing  rates.  Michigan  pea(;hes  have  usually  l)een  sent  t<3  Boston  in  greatest  quantity 
in  ^ptember,  and  the  transportation  to  Boston,  Duluth,  and  otner  destinations 
involving  carriage  through  the  more  northerly  section  of  the  country  in  the  fall  can 
not  require  the  elaborate  icing  which  the  c^ir  lines  claim  to  give  during  the  entire 
season.  Grapes,  a  much  hanOer  fruit  than  peaches,  are  given  as  much  ice  as  peaches. 
There  is  no  mstinction  made  in  the  icing  tariffs  between  peaches  or  plums  and  grapes, 
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nor  are  lower  chant's  made  for  Hhipiiienta  during  the  cooler  months,  or  for  sbij^ 
mente  involving  t^rriage  in  northern  latitndei*  only. 

These  icing  tariffH  givo  a  large  prufit  to  the  crar  Imes,  although  the  duty  of  th<-  car- 
rier to  safely  transport  seeniH  t^)  prohibit  it  from  adding  conmdeFable  profit  to  thv 
economical*  cost  it  previously  incurre<l  in  dim^har^ng  its  common  carrier's  obliga- 
tion respecting  preservation  of  the  traffic  in  transit.  Certainly  it  can  not  rightfully 
provide  an  extravagant  and  unnecessary  service  and  insist  upon  a  large  profit  to  itseb' 
or  its  agent. 

Numerous  shippers  testify  that  they  could  provide  their  own  icing  and  arrange  for 
reicing  at  customary  reicing  points,  and  the  evidence  shows  that  the  cost  of  the  nec~ 
essary  refrigeration  would  l)e  far  below  the  charges  imposed  under  the  arrangement 
with  the  Armour  car  lines. 

The  carriers  discTiminatc  unjustly  in  the  application  of  the  icing  chai^ges  and  par 
rebates  to  Moseley  Brothers,  of  Grand  Rapide,  who  own  a  line  of  refrigerator  car?. 
These  cars,  notwithstanding  the  exclusive  car  arrang^uent  with  the  Armour  car 
lines,  are  used  by  the  roads  for  shipments  by  Moseley  Brothers.  All  such  ahiiHnentf 
are  billed  out  with  the  Armour  car  line  icing  cfiarges,  which  the  consignee  is 
required  to  pay.  These  chaises,  less  the  actual  cost  of  icing,  are  paid  br  me  rail- 
road companies  to  Moseley  Brothers.  All  shipments  by  other  shippers  are  in  variably 
charged  with  the  car-line  icing  charges,  and  these  are  paid  over  to  the  car  lines  by 
the  railroad  coin{)anies. 

Prior  to  the  arrangement  with  the  Mirhi^n  Central  and  with  other  roads  leading 
from  Grand  Rapids,  such  as  the  Grand  Rapids  and  Indiana  and  Grand  Trunk,  ship- 
ments from  the  city  of  Grand  Rapids  over  the  Pere  Marquette  were  excepted  in  the 
contract  with  that  comi>any  from  the  application  of  the  Armour  car-line  charges. 
Thid  was  due  to  the  competition  for  the  traffic  from  (irand  Rapids,  under  which  the 
icing  charges  on  shipments  from  that  |K)int  must  be  as  low  via  the  Fere  Marqnette 
as  by  any  other  line  leading  therefrom.  The  extension  of  the  Armour  car-line 
charges,  under  arrangements  with  the  other  lines,  completely  suppressed  this  bene- 
ficial comi)etition  at  Grand  lipids,  a  large  fruit-shippmg  point.  In  the  same  way 
the  contract  with  the  Armour  car  lines  over  a  single  line,  like  the  Pere  Marqnette, 
extinguished  all  competition  for  the  furnishing  of  ice  to  the  railroad  or  to  shippers 
for  this  traffic  at  initial  and  reicing  points. 

Respectfully  submitted. 

Mabtin  S.  Decker,  Special  AtUtmey. 


GOVERNMENT  CONTROL  OF   RAILROAD   EARNINGS. 

Minneapolis,  Jammry  12^  1906. 
Mr.  GBOR(iE  W.  Seeveus, 

General  Solicitor,  Oskaloom,  lomi. 

Dear  Sik:  I  duly  received  your  favor  of  the  30th  ultimo  requesting  some  expression 
of  my  views  with  regard  to  the  control  Of  railroad  freight  rates  by  the  Federal  Gov- 
ernment. I  have  been  delayed  in  answering,  bv  the  pressure  of  other  business  and 
the  desire  for  sufficient  time,  without  interruption,  to  write  you  at  some  length  on 
the  subject, 

I  want  in  the  beginning  to  say  something  about  the  soundness  of  the  premises 
upon  which  are  based  the  ])opular  beliefs  that  railroad  earnings  should  be  under 
Government  control,  and  that  the  present  rates  sometimes  give  larger  earnings  than 
the  railroad  companies  should  have. 

The  popular  arguments  ma<le  to  justify  Government  control  of  railroad  earnings 
are  based  upon  the  facts  that  railroad  companies  may  exercise  the  right  of  eminent 
domain  and  have  in  some  cases  come  into  possession  of  lands  previously  owned  by 
the  State.  I  can  not  see  that  the  railroads  are  indebted  to  the  Government,  State  or 
Federal,  on  either  of  these  accounts. 

No  Government  of  ours  has  ever  given  the  right  of  eminent  domain  to  a  railroad 
company  in  the  sense  of  granting  it  for  the  benefit  of  that  company.  The  right  of 
eminent  domain  is  for  the  public  good  and  was  given  for  that  and  for  no  other  nmson. 
It  was  grantetl  Ixicause  without  it  there  never  could  have  l)een  a  highway  and  the 
country  could  not  have  been  populated  nor  develojx'd  into  the  great  commonwealth 
it  is.  There  may  be  propriety  in  the  Government,  State  and  Federal,  claiming  a 
right  to  say  what  everyone  shall  charge  for  service  on  the  public  highways  that  have 
been  made  possible  through  the  exercuse  of  the  right  of  eminent  domain  and  jiaid  for 
by  the  public,  but  the  State's  relation  to  public  conveniences  constructed  with  private 
capital  must  be  essentially  different 
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A  railroad  cotn|>any ,  in  building  its  line,  avails  itself  of  the  right  of  eminent  domain, 
which  right  is  given  for  the  public  welfare,  but  it  must  pay  for  everything  it  acquires 
t  Ik  rough  the  exercise  of  that  right  and  it  must,  in  actual  practice,  yoiy  more  than  the 
propertv  used  is  worth.  Any  railroad  company  will  pay  very  much  more  than  the 
value  of  property  it  desires  to  use  rather  tlian  resort  to  condemnation  proceedings. 
It  seems  an  unwarranted  attitude  for  the  State  to  claim  that  it  has  given  anything  to 
the  railroad  company,  or  that  the  railroad  company  is  indebteil  to  the  public  or  any 
individual  on  account  of  property  a(X)uired  and  for  which  it  has  paid  the  owner's 
price  or,  in  case  of  a  disi^j^reement,  full  compensation  as  determined  by  his  neighbors 
and  as  fixed  by  the  law  of  the  land.  The  equity  of  the  latter  settlement  is  so  well 
understood  and  so  fully  recognized  by  State  and  Federal  (government  that  the  title 
Hecnired  in  either  way  is  held  to  lie  equally  valid.  It  is  neither  reasonable  nor  honest 
to  net  up  the  claim  tiiat  in  some  way  the  railroad  company  owes  somebody,  orevery- 
\xydy,  for  property  it  has  lawfully  obtained  and  fully  paid  for. 

It  is  not  now  and  never  has  been  popsible  at  any  time  to  find  one  member  of  any 
lejd  lative  bo<ly  willing  to  admit  that  he  voted  for  a  law  giving  the  right  of  eminent 
<loiiiain  to  railroad  companies  for  the  benefit  of  the  railroads.  He  would  be  mistaken 
if  he  did  make  such  an  admission. 

If  the  right  of  eminent  domain  should  be  withdrawn  from  the  railroad  companies 
it  would  greatly  enhance  the  value  of  railroad  securities  and  very  greatly  retard  the 
progress  and  development  of  the  country  and  its  people. 

Tne  State  authonzes  the  building  of  a  railroa<l  and  the  exercise  of  the  right  of 
eminent  domain  when  essential  to  the  prof)osed  construction.  The  law  provides  for 
compensation  where  damage  is  claimed  i)y  pro|)erty  owners  and  settlements  are 
made  in  accordance  with  the  law,  either  by  agreement  or  as  determined  by  judicial 
proceedings.  There  are  instances  other  than  where  the  right  of  eminent  domain  is 
exercised,  when  the  proi>erty  of  one  citizen  is  damaged  by  the  action  of  another, 
and  there  are  other  instances  where  one  party  insures  the  property  of  another 
against  damage,  and  in  these  instances,  where  the  interested  parties  disagree,  the 
amount  of  damage  is  appraised  and  tixe<l  by  a  tribunal  legally  established,  as  in  con- 
demnation pnxvedings  for  highway  purposes.  I  believe  that  in  these  instances  the 
injured  party  having  l)een  paid  the  sum  fixed  by  the  court  of  appraisement,  has  no 
further  claim  against  the  citizen  or  company  held  to  be  liable  and  that  neither  he 
nor  his  neighbors,  nor  the  State  ciin  assume,  by  reason  of  this  occurrence,  any  juris- 
diction over  the  business  or  revenue  of  the  party  who  pays  the  damages. 

When  a  railroad  company  condemns  the  property  of  a  citizen  it  not  only  exercises 
a  right  enacted  wholly  for  the  jmblic  good,  but  it  will  he  conce<led  that  the  public 
does,  as  is  intende<l,  benefit  by  the  exercise  of  this  privilege.  The  party  whose 
property  is  taken  is  fully  compensated  through  the  protection  he  is  properly  affonled 
by  the  operation  of  the  law;  but  if  after  the  transaction  is  completed  the  railroad 
comj^ny  c»n  be  further  indebteti  to  any  one  for  the  property  which  it  has  legally 
acquired,  it  is  impossible  that  the  additional  obligation  should  be  to  any  other  per- 
son than  the  one  whose  property  Is  taken  or  damaged.  The  public  never  had  any 
interest  in  the  property  an(i  can  not  accjuire  nor  honorably  claim  any  interest  by 
reason  of  any  lawful  transaction  between  its  owner  and  the  railroad  company. 

Ahnost  every  citizen  ap(x*ars  to  believe  that  railroad  companies  owe  the  (iovern- 
nient  something  on  account  of  land  grants,  yet  it  seems  technically  and  actually  true 
that  no  railroad  companv  ever  received  a  grant  of  land,  either  from  the  State  or 
Federal  Government,  m  the  sense  that  is  generally  understood  and  accepte<i.  The 
(vovemments  have  at  different  times  made  liargains  with  certain  syndicates  or  cor- 
porations, upon  {he  fulfillment  of  stipulated  conditions,  to  turn  over  to  certain  rail- 
road companies  specified  tracts  of  land.  The  obligation  of  the  railroa<l  company 
having  been  fulfilled,  the  Government  has  carried  out  its  part  of  the  agreement. 
By  making  these  trades  the  States  has  ra))idly  added  to  its  wealth  and  population; 
so  it  may  be  said  that  the  Government  has  not  only  been  a  trader  in  tnis  matter, 
but  a  good  trader. 

Yon  have  doubtless  noticed  at  different  times  that  men  arguing  in  favor  of  Govern- 
ment control  of  railroad  earnings  l)ecauHe  of  jmblic-land  grants  have  admitted  some 
confusion  of  mind  because  of  the  t!ircnmHtance  that  only  a  portion  of  the  railroads 
have  had  land  grants.  An  understanding  of  the  fact  that  tlie  State  has  never  pre- 
sented as  a  gift  any  lands  to  any  railroad  company  eliminates  all  cause  for  such  con- 
fusion while  considering  this  question. 

The  Government  can  not  only  <lenionHtrate  readily  that  it  has  made  very  excellent 
liargains  with  the  railroad  companies,  but  it  can  further  show  that  it  lias  never  deliv- 
ered to  any  railroad  company  a  single  (tarticle  of  land  that  has  not  been  ymd  for  bv 
the  railroaii  company  through  the  complete  fulfillment  of  its  obligations  as  set  forth 
in  its  contract  with  the  State. 
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1  doubt  if  any  citizen  who  gives  the  subject  sufficient  thought  or  study  to  know 
and  appreciate  the  truth  will  ever  claim  that  the  railroad  companies  are  indebte<i  to 
the  State  because  of  the  transfer,  for  an  agreed  consideration,  of  these  public  lands. 
The  average  citizen  has  too  much  dignity  and  honor  to  look  with  patience  or  favor 
upon  a  person  who  having  exchanged  or  sold  an  article  to  another  should  so  about 
thereafter  saying  that  he  had  given  it,  and  I  am  sure  that  everyone  wants  ana  expects 
to  see  the  Government  displav  as  much  of  honor  and  dignity  in  its  busineas  tnmsac- 
tions  as  thev  would  require  of  an  individual  member  of  society. 

It  is  a  well-known  fact  that  the  railroads  in  this  country  give  the  best  and  cheapest 
transportation  in  the  world,  and  at  the  same  time  pay  very  much  higher  wages  to 
their  employees  than  railroad  employees  receive  elsewhere.  Here  is  an  inconsis- 
tency that  has  been  generally  explainea  as  one  of  the  miracles  performed  by  American 
genius.  American  genius  can  accomplish  much,  but  not  miracles,  and  we  most  find 
some  othei'  explanation  of  this  condition  if  we  are  to  have  the  truth.  It  is  true  that 
American  railroads  accomplish  these  results,  pay  their  employees,  pay  a  very  laige 
proportion  of  the  public  taxes,  pay  their  interest  charges,  and  pay  some  dividends  on 
stock.  Is  this  the  result  of  a  miracle,  or  is  it  because  American  railroads  are  under- 
capitalized? 

We  have  fallen  into  an  unwarranted  habit  of  assuming  that  a  man  who  invests  his 
money  in  the  building  of  a  railroad  thereb]^  gives  up  the  right  of  gain  enjoyed  by 
everyone  investing  money  in  other  enterprises.  It  seems  Grange  that  thici  should 
be  so,  because  of  the  fundamental  idea  that  all  people  should  have  equal  rights  and 
consideration  before  the  law,  and  again,  because  it  would  seem  that  if  any  exceptions 
are  to  be  made  derogatory  to  the  individual  they  should  not  be  made  against  the 
man  who  is  the  pioneer  of  development  and  whose  investments  in  the  first  place 
have  more  to  do  with  the  growth  and  progress  of  the  country  than  those  of  any  other 
class. 

As  an  illustration  of  the  extent  to  which  railroads  are  undercapitalized  we  may 
consider  investments,  we  will  say,  in  the  Northwest.  Upon  a  date  not  very  remote 
certain  parties  decided  to  build  a  railroad  from  the  Mississippi  River,  through  the 
territory  of  Minnesota  and  into  that  of  Dakota,  and  they  themselves,  and  otheni 
having  confidence  in  the  countrv's  future,  invested  their  money  in  that  enterprise. 
At  the  same  time  other  parties  believed  it  would  be  found  profitable  to  invest  their 
money  in  lands  adjacent  to  this  railroad  through  Minnesota  and  Dakota.  All  of 
these  parties  acted  on  their  ludgment  and  invested  accordingly.  The  land  tributary 
to  the  road  was  worth  at  that  time  an  avera^  of  $5  per  acre,  although  the  value 
would  have  been  much  less  except  for  the  possibility  of^ railroad  transportation.  It 
is  now  worth,  country,  towns,  and  cities,  an  average  of  $100  per  acre,  and  yields  a 
return,  speaking  conservatively,  of  6  per  cent  on  that  valuation,  or  120  per  cent  per 
annum  on  the  amount  of  the  original  investment.  Twenty-five  years  later  it  will 
probably  yield  200  per  cent  per  annum  on  the  original  investment.  We  all  know 
this  and  we  are  glaa  that  it  is  so.  It  is  an  evidence  of  the  wealth  and  greatness  of 
the  country  and  the  opportunities  had  by  its  citizens  for  investment  and  increase  in 
which  we  may  properly  take  ^reat  pride  and  pleasure. 

Money  has  oeen  expended  in  improving  the  land  and  the  railroad,  probably  about 
the  same  percentage  of  value  in  each  case,  as  both  have  been  intelligently  and  well 
cared  for  by  the  addition  of  improvements  that  could  add  to  their  value  and  utility. 
The  greater  proportion  of  the  lands  and  of  the  securities  of  the  railroad  company 
have  change<i  hands  many  times  since  the  fir^t  transaction  here  related.  Men  nave 
speculated  in  either  or  in  both,  some  times  at  a  profit  and  a^in  ata  loss.  Asa 
result  of  these  speculations  some  have  grown  poor  and  others  nch,  but  the  value  of 
the  property  is  apart  from  these  incidents  happily,  and  the  land  yields  120  pMer  cent 
yearly  on  the  amount  originally  invested,  while  the  railroad  investment  is  very 
much  less  remunerative. 

Must  we  not  conce<le  that  the  man  who  put  his  money  in  the  railroad  propjerty  in 
this  territory  at  the  same  time  has  the  like  right  to  benefit  by  its  prosperity  and 
increase  which  his  work  and  investment  did  more  than  all  other  things  to  promote? 
His  enterprise  was  of  much  greater  importance  to  the  public  and  the  country  than 
that  of  the  other  parties  and  his  investment  had  a  much  greater  element  o{  risk. 
Under  general  busmess  rules,  if  the  territory  grew  and  prospered,  his  percentage  of 
increase  should  be  greater  than  that  ofany  other  class  of  investor,  but  let  us  at  least 
admit  that  he  must  be  allowed  a  percentage  of  advance  equal  to  that  of  his  more 
conservative  neighbors. 

The  per  cent  of  increase  in  values  after  the  construction  of  railroads  has  varied  in 
different  sections  of  the  countrv,  but  the  example  cited  is  in  a  general  way  typical. 

We  have  the  cheapest  and  the  l)e8t  railroad  transportation  in  the  world,  and  we 
pay  our  employees  more  money  than  is  received  by  railroad  employees  elsewhere, 
oecause  the  builders  of  American  railroads  have  either  waived  or  have  been  denied 
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iHeir  rights  to  share  in  the  general  prosperity  of  the  country  and  in  the  increased 
values  that  have  benefited  every  other  class  of  investors  who  were  wise  enough  and 
}iad  courage  enough  to  create  or  produce  a  thing  required  for  public  comfort  and 
convenience. 

It  is  not  possible  that  rates  will  be  materially  changed  in  the  direction  of  advances, 
but  if  they  had  never  fallen  lower  than  300  per  cent  of  the  present  basis  the  railroads 
^^ould  still  be  the  greatest  and  most  important  ecouomv  enjoved  by  the  American 
people.  If  they  were  five  times  the  present  figures  the  railroads  would  still  be 
iziciispensable. 

The  general  public  misapprehension  on  the  subject  of  railroad  capitalization  is,  I 
tHink,  occasioned  to  a  great  extent  by  the  large  number  of  very  wealthy  men  who 
invest  in  railroad  securities.  Man^  great  fortunes  have  been  accumulated  in  the 
United  States  through  speculations  m  railroad  and  other  securities,  through  specula- 
tions in  real  estate,  through  speculations  in  merchandise,  and  through  the  successful 
prosecution  of  great  manufacturing  or  trading  enterprises,  and  the  possessors  of  these 
fortunes  have,  to  a  considerale  extent,  invested  their  surplus  ^ins  in  railroad  securi- 
ties. This  probably* gives  rise  to  the  carelessly  formed  opinion  that  the  fortunes  of 
these  men  have  been  accumulated  from  the  profits  of  transportation. 

It  is  not  possible  to  point  to  one  citizen  who  has  accumulated  even  a  moderate 
fortune  as  a  result  of  the  income  received  from  railroad  securities. 

American  investors  in  railroad  securities  are  of  two  classes;  the  very  rich  who  place 
their  money  in  this  way  for  handling  by  others  and  the  less  fortunate  who  invest 
their  savings  or  small  mheritance  in  the  same  way  because  either  their  age  or  sex 
prevents  their  Entrance  into  active  business  pursuits  that  offer  larger  rewards. 

Of  those  who  claim  that  railroad  rates  are  too  high  and  railroad  earnings  excessive, 
not  one  can  be  induced  to  invest  in  railroad  stocks  and  bonds,  nor  in  the  securities 
of  other  enterprises  promising  such  meager  returns. 

Men  of  strength  and  ambitious  of  fortune  know  of  better  fields  than  this  to  till;  of 
opportunities  ready  to  the  hand  of  every  energetic  citizen  of  the  Republic  to  increase 
his  capital  man^-fold. 

Investments  m  railroads  should  be  allowed  to  increase  in  value  in  proportion  to 
the  growth  of  other  property  in  the  same  territory,  and  a  schedule  of  rates  can  not 
be  unreasonably  high  unless  it  yields  revenue  in  excess  of  an  amount  nece^ary  to 
g:ive  fair  returns  on  this  valuation. 

Government  control  of  railroad  earning  should  be  limited  to  the  protection  of  citi- 
zens against  extortionate  rates  and  discnminations. 

The  people  of  the  United  States  enjoy  the  best  and  cheapest  transportation  in  the 
world,  and  in  fairness  there  can  not  be,  and  in  fact  there  is  little,  if  any,  complaint 
that  the  rates  are  too  high  for  the  service  performed.  Shippers  requesting  reductions 
in  rates  ask  for  the  change  in  order  that  they  may  be  placed  in  a  more  favorable 
position  for  reaching  certain  specified  territory  as  against  the  competition  of  another 
market  or  a  competitive  commodity.  The  only  reason  for  dissatisfaction  and  the 
only  basis  for  complaint  is  that  established  rates  are  unduly  favorable  to  other  mar- 
kets or  commodities  (always  other  markets  and  commodities),  or  that  there  is  a  dis- 
crimination of  rates  in  favor  of  individual  shippers. 

The  first  class  of  complaints  is  bom  generally  of  a  desire  for  an  adjustment  that 
will  add  to  the  advantages  of  the  complainant  in  his  efforts  to  enlan;e  or  extend  his 
trade  in  territories  served  by  competing  markets  or  commodities.  A  petitioner  usu- 
ally admits  that  his  purpose  will  be  served  if  the  rates  chaiyed  his  competitor  can  be 
advanced,  but  in  practice  the  readjustment,  when  made,  is  reached  through  reduc- 
tion in  rates  and  a  sacrifice  of  the  carrier's  revenue.  There  is,  in  fact,  very  littla  of 
this  class  of  discrimination,  because  the  carriers  undertake  to  protect  and  promote 
the  business  of  everyone  thej[  serve,  and  the  requests  from  those  interestea  in  dif- 
ferent markets  and  commodities  are  so  considerea  together  that  rates  are  adjusted 
in  a  way  that  is  fair  to  all.  Understandingly  considered,  one  of  the  strongest  evi- 
dences of  the  soundness  of  the  general  rate  adjustment  is  in  the  dissatisfaction  of 
various  markets  caused  by  their  inability  to  get  a  basis  of  rates  that  will  permit  them 
to  eliminate  competition.  Because  readjustments  are  almost  uniformly  reached 
through  reductions  in  rates  the  carriers  do  not  receive  compensation  in  proportion 
to  the  service  performed. 

Discriminations  in  favor  of  individual  shippers  are  also  at  the  expense  of  the  car- 
riers. For  this  reason,  and  for  the  more  im{X)rtant  reason  that  they  are  against  the 
l)est  public  policy  and  in  violation  of  the  common  law,  it  is  of  the  very  first  impor- 
tance that  tney  should  be  disc^ontinued. 

There  seems  to  be  a  popular  opinion  that  railroads  favor  rate  discriminations  and 
are  opposed  to  legislation  that  will  prevent  them.  Nothin||^  could  be  more  erroneous 
than  this  view.  Railroad  managers  have  expended  more  time  and  thought  in  efforts 
to  prevent  and  discontiuue  rate  discriminations  than  in  any  other  fiela  of  railroad 
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niana^'ment  and  their  efforts  have  been  very  0in(*ere  and  vety  earnest  and  oftentimeF 
ineffectual. 

The  failure  of  their  efforts  has  lieen  partially  due  to  the  attatade  of  the  8ht|ypiD|; 
public,  which  as  a  whole  condemns  discrimination  and  individually  undertABcs  tn 
procure  discriminati  ve  and  un lawful  rates.  Almost  everjr  imnortant  shipper  cmplov? 
capable  and  busy  men  whose  duty  it  is  to  procure  special  aavantaises  in  the  way  <if 
rates  applicable  to  the  business  of* the  employer  and  the  esteem  in  which  these  men 
are  held  is  dependent,  as  in  other  lines  of  woric,  upon  the  measure  of  soocesB  achieved. 

However,  the  greatest  difficulty  encountered  by  railroad  managere  is  anwiee  lecis- 
lation  that  has  not  only  defeated  the  purpose  for  which  it  was  proposed,  hot  has  fiad 
other  unexpecte<1  and  lamentable  results. 

I  have  been  for  many  years  greatly  intereste<l  in  this  sul^ject  and  in  a  good  position 
for  observation,  and  it  is  my  belief  that  the  interBtate<*omnieroe  aet,  with  its  anti- 
pooling  clause,  has  done  more  to  foster  and  build  up,  by  discriminative  ntfeee,  the 
enterprises  which  are  generally  known  as  trusts  than  any  other  one  thinfr.  The 
application  of  the  Sherman  antitrust  law,  which  was  probably  net  intended  to  refer 
to  rate  adjustments  by  railroads,  has  very  ably  and  considerably  assisted  the  inter- 
statCH-ommerce  act  in  the  atromjilishnjent  of  this  undesirable  result,  since  it  added 
to  the  difliculti(*s  of  railroad  managers  in  their  efforts  to  prevent  rate  discriminations. 

The  insurmountable  obstacles  presented  by  theee  two  laws  to  underetandiiws  ami 
agreements  essential  to  rate  maintenance,  combined  with  the  neeeasity  for  aach  rate 
maintenance,  gave  impetus  to  the  movement  for  railway  nieraersand  oonsolidatioos. 

The  antt pooling  clause  of  the  interstate  commerce  act  and  the  application  of  the 
Sherman  antitrust  law  to  rate  agreements  were  together  a  clear  notice  to  railroad 
owners  that  if  they  desired  to  comply  with  the  common  law  prohibiting  i»te  dis- 
criminations and  w'ith  its  reiteration  Sy  the  interstate-commerce  act  they  had  open 
to  them  but  one  effectual  methoil  and  that  was  through  consolidation. 

Railroad  mergers  are  not  so  dangerous  to  the  public  welfare  as  the  great  indmtrial 
combinations,  l)e(*auKc  of  the  (Common  law  regnlation  of  rates,  which  law  does  not 
control  industrial  mono|x>lies  and  the  price  at  which  their  product  shall  be  sold; 
but  both  classes  of  combinations  excite  the  apprehension  and  oppoeition  of  the 

{)ublic  and  it  is  unfortunate  that  the  people's  representatives  should  have  enactevl 
aws  to  promote  the  conditions  that  are  the  subject  of  so  much  complaint  and 
uneasiness. 

The  best  aid  as  yet  discovered  to  efforts  for  the  maintenanceof  rates  and  the  appli- 
cation of  the  same  rates  to  the  business  of  all  parties  is  the  exercise  of  the  pooling 
privilege.  The  interstate  i*ommerce  act  prohibits  dis(*riminative  rates  in  one  section 
and  in  another  denies  the  ri^ht  to  use  the  only  reme<ly  that  had  ever  been  fouml 
reallv  effective  against  the  evil:  Such  legislative  error  can  only  be  accounted  for  on 
the  tlieory  that  the  law  was  enacted  without  proper  consideration,  without  correct 
information,  and  without  full  knowledge  of  the  |>eculiar  and  intricate  character  of 
the  subject.       • 

Every  citizen  who  understands  the  situation  and  is  sincerely  conceme<l  in  the 
public  welfare  should  opfiose  further  railroad  legislation,  except  that  which  haa 
f)cen  very  carefully  considerefl  and  pa.**sed  upon  by  men  who  understand  from  expe- 
rience and  observation  what  is  likely  to  follow  as  a  result  of  laws  that  are  proposed 
for  enactment. 

For  many  years  the  railroad  companies  have  maintained  organizations  known  as 
traffic  associations  for  the  ])urpose  of  fairly  and  et^uitably  adjusting  the  rates  as 
l>etween  markets  and  com iiioiii ties  and  adopting  such  means  as  they  found  most 
effectual  for  the  maintenance  and  uniform  application  of  those  rates.  They  were 
greatly  assisted  in  this  latter  work  by  the  privilege  of  pooling  until  the  passage  of 
the  interstate-commerce  act.  That  law  seemed  to  have  almost  the  immediate  effect 
of  placing  the  rates  in  the  hands  of  a  few  of  the  larger  shippers  who  were  in  position 
to  financially  embarraw  certain  of  the  railroad  lines  unless  they  were  willing  to  dis- 
regard the  law  and  enter  into  private  arrangements  for  rebating.  These  understand 
ings  were  esjK^cially  iK»rnicionfl  and  of  far-reaching  effei't,  l)ecause  they  were  made 
with  only  a  liniite<i  nufnlK»r  of  i)eople,  in  onler  to  minimize  the  chances  of  detection 
and  naturally  with  those  controlling  the  largest  amount  of  business. 

After  a  diwonraging  experienc^e  with  the  problem  of  rate  maintenance  under  these 
conditions  the  pn) visions  with  regjinl  to  p<Kiling  were  to  some  extent  evaded,  it 
might  l)e  said,  in  deference  to  that  featnrt*  of  the  interstate-commerce  law  and  the 
common  law  prohibiting  rate  discriminations.  Some  of  the  most  dictatorial  rate 
demoralizers  among  shippera  were  curinnl  and  put  out  of  authority  bv  quiet  physi<*al 
divisions  of  the  traffic  l>etween  the  various  intert»Fte<i  carriers.  This  situation  wag 
difficult  and  unsatisfactory  to  the  railroads,  but  it  was  an  improvement  over  the 
conditions  apparently  fixed  by  the  interstate-commerce  law. 
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Then  came  what  is  known  as  the  trans-MiBSOiiri  decision,  under  the  Sherman  anti- 
trust act,  its  effect  being  to  disrupt  or  destroy  the  usefulness  of  the  trafiic  assm^iations 
maintained  by  the  railroad  com  nan  ies,  l)ecau8e  that  de(;ision  practically  held  that  it 
\eas  tmlawfuf  to  assemble  for  the  purpose  of  discusshig  or  putting  into  effect  by 
agreement  regulations  having  for  their  purpose  a  compliance  with  the  law  that 
requires  fair  and  reasonable  rates  and  prohibits  discrimination  as  between  shippers. 
Since  that  time  railroad  managers  have  \yeen  unable  to  think  of  any  way  in  wnich 
they  coald  afford  to  the  public  fair,  reasonable,  equitable,  and  uniform  rates,  except 
thron^h  consolidations. 

Various  members  of  the  Interstate  Commerce  Commission  have  at  different  times 
atlinitted  that  the  antipooling  clause  was  a  great  stumbling  block  in  the  way  of  uni- 
fomn  rates,  and  I  assume  that  this  provision  might  have  been  repealed  some  years 
a^o  but  for  the  reason  that  sotne  mem  tiers  of  the  Commission  have  desired  to  make 
t  li is  admitted  improvement  in  the  law  dependent  upon  the  granting  of  the  rate-making 
I>ower  to  their  body. 

l^^hcn  the  interstate-commerce  law  became  effective  I  was  railroading  in  the  South. 
Tlie  honor  of  inserting  the  antit)ooling  clause  in  the  interstate  commence  act  was 
claimed  by  Senator  Keagan,  of  Texas,  and  that  distinction  was  accorded  to  him  by 
the  jieople'of  the  Southern  States.     After  the  enactment  of  the  interstate-commerce 
\sLyv  Keuator  Reagan  was  so  impressed  with  his  unusual  capacity  for  railroad  re$;uIation 
that  he  quitted  the  Senate  to  become  chairman  of  the  first  railroad  commission  in  the 
State  of  Texas,  and  l^ecause  he  was  honest  and  imusnally  intelligent  and  painstaking  he 
niade  as  goo<l  a  chairman  as  has  (presided  over  that  body.     Owing  to  his  activity  he 
started  in  to  make  a  good  many  mistakes  in  the  first  year  of  his  administration.     He 
iin<iertook  at  once  to  readjust  all  of  the  important  rate  schedules  in  the  State  and  was 
astonished  when  shippers  went  to  the  capital  to  protest  against  some  of  his  proposed 
scheflules  and  to  ask  for  the  retention  of  those  established  by  the  railroads.     He 
was  again  surprised  when  the  Federal  court  granted  the  petition  of  a  railroad  secu- 
rity holder  for  an  injunction  restraining  the  carriers  from  making  effe<'tive  the  com- 
missioners* tariffs.     Presently  he  grew  in  wisdom  and  was  big  enough  and  broad 
enough  and  honei<t  enough  to  hear  what  the  public  had  to  say  and  what  the  rail- 
roarl  representatives  had  to  present  and  to  revise  his  ideas  of  rate  making  with  the 
acquirement  of  real  information.     After  enough  experience  to  gain  some  actual  knowl- 
tnige  of  the  transportation  problem  he  had  the  courage  to  state  ojwnlv,  in  writing  as 
well  as  verliallv,  that  the  antipooling  clause  was  a  mistake  in  legislative  acts  for  the 
government  of  carriers  and  that  the  pooling  privilege  was  necessary  to  obtain  the 
,  desired  results.     When  we  consider  the  expenence  Senator  Reagan  hail  to  acquire 
*  >)efore  he  reached  a  valuable  conclusion  on  this   subject  it   is  not  strange  that 
members  of  Congress  have  been  in  need  of  additional  light. 

I  do  not  mean  to  convey  the  idea  that  to  legalize  jx>oling  will  immediately  stop 
rate  cutting,  because  if  we  had  the  privilege  it  would  ihj  a  difficult  task  to  form  the 
pools  and  agree  upon  divisions  of  business  under  them.  The  privilege  of  pooling 
would  enable  the  railroads,  within  a  reasonable  time,  to  discontinue  many  of  the 
worst  abuses  from  which  t  e  public  suffern,  by  shutting  off  spi*cial  arrangements  with 
the  heavier  shippers,  which  woul<l  materially  and  directly  tend  to  the  stt^adying  of 
the  whole  rate  situation.  This  general  steadying  of  rates  would  follow  for  the  rea- 
son that  when  a  great  shipping  company  throws  its  entire  business  over  one  line, 
because  of  distrriminative  arrangements  which  it  has  l)een  able  to  perfect,  conijwting 
lines  seek  other  traffic  to  take  the  place  of  that  which  has  Ix'en  lost  and  this  results 
in  further  and  finally  in  general  demoralization.  While  I  think  this  reasoning  is 
logical  I  want  to  state,  for  your  information,  that  my  conclusion  is  the  result  of  actual 
experience  and  observation. 

Only  a  minor  penmen tage  of  the  total  busim*ss  of  the  country  would  l)e  covered  by 
pooling  arrangements  in  any  event,  because  the  oi)eration  of  a  pool  is  attended  with 
much  labor  and  sinne  exi)en8e  to  the  railroa<ls  and  if  the  privilege  of  pooling  were 
n»8tored  it  would  only  be  availe<l  of  so  far  as  might  l)e  necessary  to  insure  uniform 
application  of  the  tariff  rates.  The  privilege  of  iKK>ling  is  of  no  value  to  carriers 
except  for  the  prevention  of  rate  discriminations  and  demoralizations. 

From  the  view  jK>int  of  a  citizen  1  believe  the  proposition  to  give  the  rate-making 
power  to  the  Interstate  (^immert^e  Commission  is  the  most  vicii)us  piece  of  legislation 
that  has  been  suggestcvl  in  recent  years.  As  a  railroad  man  I  know  that  the  Com- 
missioners* efforts  would  ne<*essarily  result  in  mistakes,  against  which  the  public 
should  be  prott»cte<l.  That  these  mistakes  would  \)e  dir<'<rtly  expensive  to  the  rail- 
roads is  likely;  .that  the  carriers  would  iiulin»ctly  suffer  thnnigh  the  injustice  to 
shippers  and  the  upsetting  of  business  conditions  is  inevitable,  l)ecause  the  interests 
of  tne  railroads  ana  the  public,  pmperly  considercnl,  are  identical. 

It  is  not  necessary  to  take  a  railroad  view  in  order  to  condemn  the  pn>position  to 
pass  the  rate-making  power  into  the  hands  of  men  who  are  insufficiently  prepared 
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for  the  work.  I  think  it  will  be  conceded  that  transportation  in  the  Unit«ci  States 
is  the  greatest  of  all  buniness  problems.  Many  capable  men  have  spent  the  better 
part  of  their  lives  in  its  study,  and  it  would  probably  be  impossible  to  select  from 
their  numl)er  six  men  who  could  properly  do  the  work  which  the  Commiasioners 
desire  to  take  upon  themselves.  The  aeeire  itself  is  bom  of  a  lack  of  knowledge  so 
notable  as  to  demonntrate  the  Commission's  peculiar  unfitness  for  the  task. 

It  is  not  likely  that  rates  in  this  country  will  ever  show  any  material  advance  over 
the  present  figures.  This  would  he  true  even  if  there  was  no  restraint  upon  the  rail- 
road companies  in  makin;^  their  rate  adjustments,  not  even  that  of  the  common  law. 
There  would  be  changes  m  rates;  some  would  be  in  the  direction  of  advances  ami 
some  in  the  way  of  reductions,  and  changes  in  both  directions  would  be  based  upon 
fairly  intelligent  consideration  of  conditions  well  understood.  In  truth  men  do  not 
make  rates  and  men  should  not  make  rates.  Every  proper  rate  adjustment  is  l»orD 
of  conditions.  The  closest  students  of  conditions  are  the  men  in  chiaiige  of  traffic  on 
the  various  railroads  in  different  sei'tions  of  the  country.  The  rates  which  they  pub- 
lish are  a  result  of  this  study  of  conditions  and  are  the  expression  of  what  those  con- 
ditions are  found  to  be  and  to  require. 

The  power  of  rate  making  is  not  safe  in  the  hands  of  any  man  or  any  body  i.*f 
men  not  in  daily  and  hourly  touch  with  the  actual  iiow  of  business  and  with  a'futi 
knowledge  resulting  from  actual  observation  of  what  is  necessary  to  protect  and  to 
stimulate  the  interests  of  every  producer  and  trader. 

No  class  of  men  have  ho  great  a  fund  of  information  about  business  and  manufac- 
turing of  every  kind,  in  every  community  and  section,  as  that  possessed  by  the  traffic 
managers  of  American  railroads.  The  public  and  every  industry  in  the  country  ben- 
efits constantly  from  this  unusual  knowledge  of  its  needs,  and  it  should  continue  to 
do  so.  When  there  is  a  conference  of  these  men  through  the  medium  of  traffic  assrv 
ciations  or  otherwise,  there  is  at  hand  an  amount  and  variety  of  information  cover- 
ing almost  in  detail  every  business  enterprise  in  the  country  and  the  rate  adjustments 
made  represent  the  application  of  such  intelligence  as  there  is  in  the  body  to  the 
full  information  at  its  command.  We  need  not  wonder,  therefore,  that  rates  based 
upon  so  complete  a  knowle<lge  of  conditions  are  seldom  complained  of  by  those  who 
understand  them  and  are  really  interested  in  their  effect.  If  anyone  stops  to  con- 
sider the  number  of  tariffs  in  existence,  it  is  remarkable  that  so  little  fault  should  be 
found  with  them  by  the  people  served.  Complaints  are  rare  and  receive  prompt 
consideration,  and  where  there  are  no  amendments  a  correct  analysis  of  these  com- 
plaints will  generally  discover  that  they  are  made  by  shippers  desiring  to  obtain  an 
unfair  advantage  of  comi)etitor8  in  another  market  or  over  a  commodity  that  is  in 
t!om petition  with  their  own  product. 

We  have  only  to  ^o  back  a  few  years  to  find  the  average  freight  rate  in  the  Unite*] 
States  double  what  it  is  to-dav,  and  almost  all  of  this  reduction  has  been  voluntary 
on  the  part  of  the  carriers,  in  deference  to  conditions  which,  as  previously  stated, 
are  and  should  continue  to  be  the  controlling  factor  in  the  making  of  rates. 

We  may  reasonably  doubt  the  possibility  of  getting  on  the  Interstate  Conimerxx» 
Commission  men  of  greater  intelligence  than  those  engaged  in  railroad  work  and  we 
can  not  hojHi  to  get  a  percentage  of  wisdom  so  much  greater  as  to  compensate  fi>r  the 
lack  of  knowledge  as  compared  with  that  which  comes  from  being  in  daily  and  hourly 
touch  with  the  actual  business  of  the  country  and  its  movement.  So  longasthe  rate- 
making  power  remains  with  the  railroads,  every  community,  every  commodity,  and 
every  person  is  accurately  and  intelligently  represented  in  conferences  that  deter- 
mine the  public's  business  requirements. 

It  would  l^  unwise  to  substitute  for  this  arrangement  one  that  would  place  the 
rate-making  power  in  unpractii^d  hands,  with  men  who  perhaps  have  local  preju- 
dices that  can  not  he  pro}>erly  counterbalanced,  and  possibly  ambitions  beyond  or 
apart  from  the  dealing  out  of  precise  justice  to  this  or  that  community,  or  to  this  or 
that  commodity. 

It  may  be  inquired  why  it  is  that  so  many  commercial  bodies  and  so  many  railroad 
men  favor  giving  the  rate- making  power  to  the  Interstate  Commerce  Commission. 
Possibly  it  might  l)e  a  sufficient  answer,  of  the  Yankee  order,  to  inquire  in  turn  why 
so  many  people  wanted  the  interstate-commerce  law  in  its  original  form,  but  the 
question  is  entitled  to  some  other  response.  So  far  as  I  can  ascertain^  the  railroa<l 
men  who  favor  this  projxxsition  are  influenced  by  a  feeling  that  it  is  impossible  to 
get  the  legislation  that  should  be  had  unless  they  make  a  trade  with  the  Commission. 
They  know  that  it  is  a  vicious  movement  to  give  the  Commission  rate-making  power, 
but  they  believe  that  bo<ly  will  not  l)e  willing  to  afford  the  relief  which  the  public 
and  the  carriers  reouire  W'ith  regard  to  rate  maintenance,  unless  they  can  get  some- 
thing in  the  way  of  personal  and  official  aggrandizement  I  have  never  agreed  with 
this  view  and  am  still  of  the  opinion  that  we  may  hope  for  intelligent  legislatton,  and 
that  it  is  a  mistake  to  knowingly  compromise  with  so  serious  an  evil. 
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As  for  the  public  expression,  it  sometimes  happens  that  noise  and  opinion  are  not 
precisely  in  accord,  and  then  again,  there  is  a  gooil  deal  of  opinion  tnat  is  not  the 
product  of  careful  thought.  To  illustrate:  The  chairman  of  the  transportation  commit- 
tee of  one  of  the  most  important  commercial  organizations  in  the  country  told  me 
that  after  having  a  call  from  a  man  who  is  cooperating  with  others  to  secure  rate- 
making  i)ower  for  the  Commission,  his  committee  had  rt^commended  a  resolution 
approving  what  is  know^n  as  the  Cooper  bill.  This  man  is  possessed  of  unusual 
ai>ility,  has  varied  business  interests,  and  has  made  a  marked  success  of  every  one. 
I  iU4ked  him  why  they  thought  well  of  the  proposed  legislation.  He  said  they 
realized  there  was  some  danger  in  giving  the  Commission  rate-making  power,  but 
they  approved  it  in  onler  that  through  the  exercise  of  that  power  they  might  put  an 
end  to  rate  discrimination  s.  1  then  asked  him  what  the  establishment  of  rates  had 
to  do  with  their  maintenance.  After  a  brief  consideration  he  said  that  it  had  noth- 
iri]^  to  do  with  it,  but  that  he  had  always  thought  it  had  until  forced  to  do  a  little 
thinking  through  this  simple  inquiry.  He  is  one  of  the  directors  of  the  organization, 
and  when  the  recommendation  came  before  that  body  he  made  some  suggestions 
that  resulted  in  a  little  thinking  there  and  the  action  was  not  approved;  and  so  it  is 
that  the  Cooper  bill  failed  of  indorsement  b^  that  body. 

It  seems  curious  that  men  of  such  capacity,  and  so  greatly  interested  in  freight 
rates,  should  not  understand,  without  having  their  attention  called  to  it,  that  there 
is  positively  no  relation  between  the  establishment  of  a  rate  and  ita  maintenance,  but 
when  you  see  that  men  of  this  caliber  have  not  thought  upon  the  subject  enough  to 
reach  a  right  conclusion,  it  is  not  surprising  to  know  that  the  public  generally  has 
been  misled. 

Some  of  those  who  have  interested  themselves  in  the  movement  to  get  rate-making 
power  for  the  Commission  have  handled  the  campaign  very  effectively.  They  have 
met  every  cry  of  unrest  from  the  public  on  account  of  rate  discriminations  with  the 
response  that  the  Commission  is  anxious  to  improve  these  conditions,  but  can  do  so 
only  when  they  are  granted  the  power  of  makinj?  rates.  Whether  these  advocates 
know  so  little  as  to  ^lieve  this,  or  whether  they  are  deliberately  undertaking  to  mis- 
lead thf  people,  is  a  thinj^  for  them  to  answer. 

I  believe  it  is  conservative  to  say  that  more  than  95  per  cent  of  the  people  who 
have  an  opinion  on  the  subject  believe  that  rate  making  and  rate  maintenance  are 
practically  the  same  thing. 

If  the  Commission's  power  to  make  rates  l)egan  to-morrow  the  present  tariffs  of 
the  railroad  companies  would  be  made  the  tariffs  of  the  Commission,  and  other  rates 
the  Commission  might  substitute  from  time  to  time  could  be  deviated  from  with  the 
same  facility  as  those  now  in  effect.  Special  and  discriminative  arrangements  with 
favored  shippers  would  continue,  l)ecause  nothing  had  been  done,  or  even  attempted, 
to  disturb  conditions  in  that  respect. 

The  Commission  could  not  use  the  rate-making  power  as  a  lever  to  bring  about 
rate  maintenance  unless  they  used  it  as  a  club  and  undertook  to  punish  the  railroad 
which  they  believed  to  be  guilty  by  a  reduction  in  their  rates.  What  effect  this 
would  have  upon  the  railroad  attacked  is  problematical,  as  its  traffic  might  be  suffi- 
ciently increased  to  compensate  for  lower  rates.  It  would  prostrate  the  revenue  of 
all  competing  properties,  and  it  would  destroy  all  business  interests  in  competition 
with  those  on  the  line  under  punishment,  cither  as  to  markets  or  commodities. 
Unless  it  is  expected  that  the  Commission  will  pursue  this  impossible  course,  it  can 
not  be  claimea  that  the  power  to  make  rates  will  affect  their  efficiency  in  bringing 
about  their  maintenance. 

We  are  forced  to  the  conclusion,  therefore,  that  any  legislation  on  the  theory  that 
to  give  the  rate-making  power  to  the  Commission  is  to  affect  the  question  of  rate 
maintenance  will  be  legislation  based  upon  pure  error. 

In  the  application  of  railroad  rates  in  the  United  States  there  is  one  great  evil  that 
should  be  cx)rrecte<l,  and  that  is  the  evil  of  rate  discrimination  in  favor  of  particular 
shippers  or  combinations.  Consciously  or  unconsciously  those  who  are  endeavoring 
to  turn  legislation  in  the  direction  of  rate-making  power  for  the  Commission,  ignore 
the  real  vftal  question  and  V)ecome  the  efficient  agents  of  those  who  profit  through 
the  inequalities  that  are  the  only  cause  for  complaint. 

The  interstate-commerce  law,  as  originally  enacted,  had  in  it  a  penal  clause  that 
provided  for  the  imprisonment  of  employees  who  contracted  for  ratios  at  variance 
with  the  published  tariffs,  ami  it  was  found  difficult  to  successfully  prosecute 
offenders.  The  provision  was  offensive  to  American  sense  of  justice  and  decency. 
There  was  a  noble  prejudice  agains?t  the  punishment  of  children  for  the  sins  of  their 
parents.  It  was  im|)088ible  to  find  jurors  who  l)elieved  that  a  sulnirdinate  acting 
under  instructions  should  suffer  imprisonment  for  an  offensi*  by  which  he  did  not 
profit,  while  the  really  interested  parties  were  allowed  to  esca|)e  prosecution  and 
punishment. 
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After  the  pasRagc  of  theElkine  law  there  was  a  very  great  improvement  in  the  rate 
situation,  l)ecau8G  shippers  as  well  as  railroad  men  were  of  the  opinion  that  oonvir- 
tions  could  readily  be  obtained  under  that  law,  as  it  placed  the  penalties  upon  tiie 
parties  actually  profiting  through  rate  discriminations.  This  better  condition  has 
not  steadily  contmued,  because  the  belief  has  gradually  ^rown  among  .shippera  and 
others  concerned  that  there  is  to  be  no  eerious  effort  to  bring  about  the  maintenance 
of  rates  under  the  provisions  of  the  P^lkins  law. 

My  experience  and  observation  warrant  the  conclusion  that  the  common-law  pro- 
hibition of  unjust,  unreasonable,  and  discriminative  rates,  in  connection  with  com- 
petion  of  markets  and  commodities,  would  insure  to  the  public  just  and  reasonable 
rates,  and  that  the  repeal  of  the  interstate-commerce  act  and  amendment  of  tlie 
Sherman  antitrust  act,  so  that  it  would  not  interfere  with  consultations  and  agree- 
ments to  that  end,  would  bring  about  the  maintenance  of  rates  and  their  uniform 
application  to  the  business  of  all  shippers. 

I  realize,  however,  that  there  is  an  amount  of  misunderstanding,  misapprehension, 
and  prejudice  that  makes  such  legislation  improbable,  and  that  there  is  a  strong  sen- 
timent demanding  that  some  Government  tribunal  other  than  the  existing  courts 
shall  at  leant  have  special  and  particular  jurisdiction  over  the  question  of  final  rate 
adjustments  if  i)oo]ing  is  allowed.  I  believe  that  departure  from  the  common  law, 
which  is  broa(I  enough  to  insure  the  rights  of  everv  citizen,  and  the  enactment  of 
special  or  class  laws  that  deprive  some  interests  of  the  proteittion  their  property 
would  receive  under  the  common  law  is  mischievous  and  directly  harmful  to  every- 
one in  legitimate  business,  as  in  the  case  of  previous  so-called  railroul  legislation; 
but  if  there  must  be  an  additional  tribunal  I  tnink  its  members  should  Ije  appointetl 
for  life,  and  that  it  should  be  made  up  of  able  lawyers  and  experienced  railroad  men. 
The  carriers  should  be  the  makers  of  rates,  and  this  court  should  hear  and  de<*ide 
the  merit  of  complaints,  allowing  interested  parties  or  communities  to  intervene  an^l 
be  heard.  If  rates  are  made  by  any  carrier  giving  undue  advantaf^  to  any  mark*  t 
or  community,  it  should  l)e  the  duty  of  this  court,  upon  so  determimng,  on  complaint 
of  any  8hipi)er  or  carrier,  to  retjuire  that  such  rates  oe  advanced  or  restored.  Public 
anxiety  as  to  the  effects  of  pooling  should  be  removed  by  a  provision  that  carriers* 
can  not  advance  a  rate  on  business  covered  by  pooling  arrangements  except  with  the 
consent  of  this  court. 

I  am  of  the  opinion  not  only  that  a  large  proportion  of  this  court  should  be  traineil 
traffic  men,  but  further,  that  all  of  its  members  should,  on  every  opportunity  attend 
traffic  association  meetings,  to  the  end  that  they  may  continue  in  close  touch  with 
transix>rtation  affairs  antiwith  the  public  demands  and  needs  in  connection  there- 
with. 

The  railroad  companies  should  be  given  a  free  hand  in  their  efforts  to  bring  alxHit 
uniform  rates  and  snould  have  the  cooperation  of  the  (Tovernment  and  of  the  Com- 
mission if  it  is  reorganize<l,  so  that  it  will  give  attention  to  the  duty  of  preventing  din- 
criminations. 

It  is  dishonest,  and  therefore  immoral,  to  allow  the  Commission  to  establish  and 
make  effective  rates  which  the  courts  mav  afterwards  hold  to  be  unjust;  it  is  the 
taking  of  property  without  due  process  of  law,  without  regard  to  equity  or  justice. 

We  have  lately  heard  much  of  political  creeds  that  threaten  established  rights  of 
those  who  have,  throneh  labor  and  self-denial  or  otherwise,  lawfully  accumulatetl 
property,  groat  or  small.  There  arc  men  who  ui^  that  these  accumulations  shall  he 
shareil  equallv  by  those  who  have  created  and  saved  with  those  who  have  remained 
idle  or  wa-sted  their  gains,  but  I  do  not  think  the  wildest  of  these  propagandas  con- 
template placing  the  owner  of  property  at  a  special  disadvantage  in  such  redistribu- 
tion. 

We  are  not  ready  for  legislation  that  will  give  those  without  the  interest  of  invested 
labor  or  capital  jurisdictioji  of  the  property  of  others,  and  that  to  the  extent  of  say- 
ing that  the  rights  of  the  lawful  owners  shall  he  the  last  to  l)e  considered. 

The  common  law  should  protect,  and  does  protect,  every  citizen  against  abuse,  and 
we  can  not  have  regulations  that  will  permit  one  who  thinks  himself  abused  to  take 
the  property  of  another,  leaving  the  owner  the  ytoor  privilege  of  regiitning  it  by 
exi>ensive  litiprati(»n,  if  he  cau.  We  should  have  property  titles  conveying  something 
better  than  the  right  to  fight  for  (mrtial  recovery  of  our  own. 

I  am  sure  that  the  public  does  not  seriously  desire  a  dishonorable  administration 
of  its  affairs,  and  that  the  plea  for  rate-making  power  in  the  hands  of  the  ComniL^^ 
sion  should  be  rejected  on  the  score  of  common  honesty,  even  if  there  were  not  other 
valid  reasons. 

Aside  from  the  addc<l  cost  of  transportation  to  the  public,  the  one  great  oh]ectii>n 
to  the  Government  purchasing  and  o{)erating  the  railroads  is  because  of  the  prolkahil- 
ity  that  such  ownership  would  result  in  the  downfall  of  the  Republic,  lait  the  evil 
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notisdquetices  of  Government  tyranny  without  reBpouBibility,  are  even  more  inev- 
itable. 

A  government  van  not  honorably  undertake  to  fix  the  revenue  of  its  citizens  add 
their  euterprities  without  obligating  itself  for  their  liabilities.  So  important  a  prin- 
ciple is  involved  here  that  no  good  citizen  should  find  it  difficult  to  cease,  during  its 
cooaideration,  to  be  either  a  railroad  or  an  an ti railroad  man. 

The  carriers  have  survived  some  injustice,  and  they  mav  be  able  to  survive  still 
more,  bat  no  government  is  strong  enough  to  escape  penalty  for  dishonorable  oon- 
doct  in  dealing  with  its  citizens. 

•*  What  will  you  have?  Quoth  Grod.  Pay  for  it  and  take  it."  The  Government, 
the  people,  and  the  individual  are  alike  subject  to  the  inexorable  law  of  compensation. 

I  would  not  ui^  dela^  in  legislation  for  the  sake  of  delay;  the  railroads  are  (^uite 
as  much  in  need  of  additional  legislation  as  is  the  public,  but  unless  Congress  is  in 
p€Mition  to  recognize  fundamental  truths,  and  act  simply  and  candidl}^  by  repealing 
legislation  tliat  has  been  found  to  be  abortive  and  injurious  to  all  mterests,  then 
there  should  be  no  legislation  whatever  until  so  much  time  is  taken  as  may  be  neces- 
sary to  frame  laws  that  will  effectually  provide  the  best  way  to  eliminate  the  present 
discriminations  and  inequalities,  and  insure  justice  to  all  parties.  It  is  not  important 
that  these  new  laws  shall  be  in  accord  with  the  views  of  those  uiving  the  power  of 
rate  making  for  the  Interstate  Commerce  Commission,  nor  with  the  desire  of  some 
of  the  railroad  officials  and  financiers  interested  in  railroad  properties,  but  they  must 
be  honest  and  e<]uitable. 

There  is  a  clamor  about  this  legislation  from  all  sides,  and  everyone  wants  peace, 
but  it  must  be  the  "peace  of  justice." 

I  not  only  believe  that  practical  railroad  men  should  be  asked  to  assist  in  the  fram- 
ing of  new  laws  on  the  subject  of  transportation,  but  think  that  after  an  underatand- 
inj?  is  reached  as  to  what  those  laws  should  be,  the  committee  in  charge  should  seek 
criticism  from  all  sides,  not  only  in  the  form  of  speeches  before  the  committee,  but 
in  a  quiet  informal  discussion  of  measures  proposed  with  those  well  informed  but 
not  equipped  for  making  speeches.  The  final  draft  of  the  act  should  be  submitted 
to  expert  trafTic  men  for  opinion  as  to  its  actual  practical  meaning  and  effect. 

Legislation  to  govern  transportation  rates  should  cover  water  transportation  so  far 
as  the  former  is  properly  subject  to  Government  control.  The  river  boat  lines,  after 
the  interstate-commerce  law  was  enacted,  proceeded  to  make  demands  on  the  rail- 
roads even  more  promptly  than  the  large  snippers,  and,  I  assume,  continue  to  do  so, 
although  I  have  not  in  recent  years  been  in  a  territory  where  river  transportation  is 
a  factor  in  the  local  situation.  The  tiovernment  provides  and  maintains  the  road- 
way and  right  of  way  for  boats,  competing  with  roads  built  and  maintaineil  with  the 
private  capital  of  its  citizens,  and  permits  them  to  \ye  guilty  of  any  amount  of  dis- 
crimination and  extortion  which  they  may  desire  to  practice.  After  the  interstate- 
commerce  act  became  a  law  many  of  these  river-boat  owners  went  to  the  railroad 
companies  and  pointed  out  that  they  had  an  advantage  which  they  intended  to  avail 
themselves  of,  unless  they  were  paid  not  to  disturb  the  revenue  of  the  railroad  com- 
panies. I  do  not  know  why  these  transportation  companies  are  excepted  from  Gov- 
ernment supervision,  but  it  appears  that  there  is  much  more  reason  whv  the  Govern- 
ment should  exercise  jurisdiction  over  the  making  of  their  rates  than  over  the 
business  of  carriers  that  construct  and  maintain  their  own  properties. 

Whatever  legislation  w^e  may  have  in  the  near  future,  the  bnnlen  of  serving  and 
satisfying  the  public  with  transportation  will  remain  with  the  railroads,  and  the 
owners  of  railroads  will  continue  to  have  more  direct  interest  than  any  others  in 
what  may  build  up  the  wealth  and  promote  the  progress  of  the  country,  on  account 
of  the  magnitude  of  their  investments,  returns  upon  which  are  determined  by  the 
measure  of  general  prosj^rity.  It  is  to  be  hoped  that  our  lawmakers  will  remember 
this,  and  also  that  the  question  they  have  under  consideration  is  a  very  practical  one, 
and  that  it  must  be  considered  in  a  common  sense,  matter-of-fact  w^ay,  and  not  with 
relation  to  any  clamor,  because  such  clamor  may  be  ill  directtMl  and  may  not  even 
represent  so  much  as  the  difference  in  the  numerical  strength  of  the  people  who  own 
railroads  and  the  i)eople  who  do  not. 

No  other  class  of  citizens  is  so  deeply  concerned  in  the  problem  of  eliminating  dis- 
criminative rates  as  the  owners  of  the  railroads,  who  supply  all  the  money  involvetl 
in  the  operation  of  this  pernicious  practice,  and  suffer  with  all  other  citizens  from 
everything  detrimental  to  the  real  tmsiness  intert^ts  of  tlie  country.  It  should  be 
evident  to  our  reprcsenUitives  also  that  no  one  does  or  can  un<lerHtand  the  situation 
and  its  difficulties  so  well  as  the  railway  officials.  What  they  have  to  say  on  the 
subject,  like  that  whicth  may  l)e  wiid  by  others,  is  entitle<l  no  more  consideration 
finally  than  its  wisdom  merits,  but  every  sincere  and  thoujrhtful  p(»rson  will  dt^sire 
to  hear  from  men  of  exiwrienct*,  and  particularly  from  tli(»s(»  <»spociallycoiuvrne«l  in 
the  elimination  of  the.auuses  which  our  legislators  want  to  see  discontinued. 
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With  a  little  plain,  unprejndioed  thought  every  intelligent  man  can  see  that  the 
railroad  owners  and  operator's  anxiety  to  discontinue  rate  discriminations  does  and 
must  far  surpass  that  of  any  other  person  or  class  of  persons,  and  the  use  of  plain 
common  sense  will  suggest  that  the  Government  should  cooperate  with  these  people 
in  the  elimination  of  the  evil  under  treatment  Even  those  who  helieve  in  what  is 
called  restrictive  railroad  legislation  should  be  sufficiently  calm  and  thonghtfal  to 
know  that  there  ought  not  to  be  anything  to  restrict  the  railroad  oompaniee  in  their 
offert  to  obey  the  common  law  and  to  provide  the  public  with  uniform  as  well  as 
reasonable  rates.  If  members  of  Congress  will  bear  in  mind  these  simple  and  self- 
evident  truths,  all  the  people,  including  every  class,  will  profit  by  their  action. 

If  we  have  legislation  that  is  not  based  upon  existing  conditions,  and  our  require- 
ments well  understood,  then  we  must  expect  ever;^  busmess  interest,  including  rail- 
roads, to  suffer  further  loss,  inconvenience,  and  injustice. 

I  realize  that  some  of  my  suggestions  as  to  l^slation  may  at  once  appear  deficient 
to  you  because  of  my  lack  of  legal  knowledge,  but  free  and  informal  discussion 
should  develop  legal  difficulties,  when  perhaps  other  suggestions  can  be  made  that 
will  fit  the  legal  requirements  and  at  the  same  time  accomplish  correct  results.  In 
any  event,  the  principles  of  right  and  justice  to  all  ought  to  be  kept  closely  enoi^h 
in  mind  to  prevent  unjust  and  unwise  legislation. 

I  believe  this  is  the  longest  letter  I  have  ever  written,  and  at  the  same  time  it  is  so 
brief  as  compared  with  the  magnitude  and  importance  of  its  subject  thai  it  is  very 
incomplete  and  I  am  afraid  it  will  not  be  of  very  much  use  to  you. 

Yours,  truly,  L.  F.  Dav. 

Mr.  Georee  B.  Robbins,  president  of  the  Armour  Car  Lines  Company, 
and  A.  R.  Urion,  esq.,  attorney  of  the  Armour  Car  Lines  Companj-, 
in  their  testimony  stated  that  they  would  file  with  the  conunittee  sup- 
plementary statements  containing  the  additional  facts,  and  especially 
statistics  requested  by  the  couimittee  in  its  hearings.  These  state- 
ments have  not  been  received  at  the  date  of  printing  the  testimony. 
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AMENDING  THE  INTERSTATECOMMERCE  ACT. 


Jajtuabt  31,  1905. — Committed  to  the  Committee  of  the  Whole  House  on  the  state 

of  the  Union  and  ordered'to  be  printed. 


Mr.  TowHSEND,  from  the  Committee  on  Interstate  and  Foreign  Com- 
merce, submitted  the  following 

REPORT. 

[To  accompany  H.  R.  18588.] 

The  Committee  on  Interstate  and  Foreign  Commerce,  to  whom  was 
referred  sundry  bills  to  supplement  and  amend  the  act  entitled  '^An 
act  to  regulate  commerce,'^  approved  February  4,  1887,  having  had 
the  same  under  Consideration,  beg  leave  to  report  as  follows: 

The  committee  has  had  under  consideration  the  following  bills: 
H.  R.  10431,  H.  R.  6273,  H.  R.  6768,  H.  R.  7640,  H.  R.  11434,  H.  R. 
11394,  H.  R.  13778,  H.  R.  12767,  H.  R.  16301,  h.  R.  16977,  H.  R.  17099, 
H.  R.  17578,  H.  R.  17660,  H.  R.  17867,  H.  R.  17786,  H.  R.  17783,  H.  R. 
17781,  H.  R.  14831,  H.  R.  18127,  H.  R.  18286,  H.  R.  18423,  H.  R.  18466, 
H.  R.  18043,  all  having  for  their  object  an  amendment  to  the  interstate- 
commerce  act  giving  increased  powers  to  the  Commission  provided  for 
in  said  act,  and  all  claiming  to  provide  for  an  expeditious  determination 
of  the  orders  or  rulings  of  said  Commission  and  for  a  judicial  review 
thereof. 

The  subject-matter  of  this  bill  is  not  new.  Legislation  along  the 
above  lines  has  been  attempted  in  prior  Congresses.  During  the  i  if  ty- 
seventh  Congress  elaborate  hearings  extending  over  a  period  of  six 
weeks  were  nad  before  this  committee,  and  the  testimony  of  numerous 
shippers,  manufacturers,  and  persons  engaged  in  transportation,  as 
weU  as  officials  of  the  great  railroad  systems  of  the  country  was  taken. 
During  the  present  Congress  this  legislation  was  a^in  prei^ented 
through  bills  above  mentioned,  and  again  th6  opportunity  was  afforded 
to  all  parties  interested  to  present  testimony.  Numerous  parties  have 
taken  advantage  of  the  opportunity,  and  the  time  of  the  committee  has 
been  almost  entirely  devoted  to  hearings  on  and  considerations  of  this 
subject  since  December  last.  A  large  amount  of  testimon}^  has  been 
taken  and  printed  for  the  benefit  of  the  committee  and  the  Congress. 

The  importance  of  this  legislation  was  indicated  by  the  President  in 
his  last  annual  message,  wherein  he  used  the  following  language: 

The  Government  must  in  increasing  degree  supervise  and  regulate  the  workings  of 
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the  railwavf^  enga?o*l  in  int«»n»tiite  commerce;  and  snch  incTeased  snporvision  is  the 
oniv  ulternnlivo  to  an  incmiHi^  of  the  prenent  ewls  on  the  one  luuia  or  a  still  more 
radical  i>olicy  on  the  other.  Tlie  most  important  legislative  act  now  needed  as 
regardH  the  regulation  of  corporations  is  this  act  to  confer  on  the  Interstate  Conunert-e 
CoinmiHsion  the  power  to  revise  rates  and  regnlationa,  the  revised  rate  to  go  at  onoe 
into  effect  and  stay  in  effect  unless  and  until  t||p  court  of  review  reverses  it. 

Prior  to  18U7  the  IntersUite  Commerce  Commission  assumed  to  exer- 
cise the  power  to  regulate  rates;  but  by  a  decision  of  the  Supreme 
Court  of  that  year  in  the  maximum  rate  cases  the  court  determined 
that  the  intersuito-commercc  act  did  not  give  to  the  Commission  such 
power.  Since  that  decision  the  Conunission  has  repeatedly  recoui- 
mended  to  Congress  an  amendment  of  the  act  to  give  it  such  power. 
In  its  last  annual  report  it  uses  the  following  language: 

In  that  branch  of  regulation  which  pertains  to  the  correction  of  established  rates 
and  chaiven,  there  Ims  l)i»en  no  aniendatory  legislation  conferring  power  over  the 
rate  and  making  orders  of  the  Commission  effective,  although  we  have  discossetl  at 
length  in  previous  reports  the  weakness  and  inadequacy  of  the  law,  as  from  time  to 
time  defects  have  l)een  disclosed  under  constniction  of  ita  provisions  by  the  coarts, 
and  have  explained  in  detail  the  reasons  for  our  urgent  recommendations. 

The  Commission  may  find  after  careful  and  often  extended  investigation  that  a 
rate  complained  against  is  unreasonable  and  order  the  carrier  to  desist  from  charging 
that  rate  for  the  future,  but  it  can  not,  though  the  evidence  may  and  usually  does 
indicate  it,  find  and  order  the  reasonable  rate  to  \>e  substituted  for  that  which  has  been 
fouml  to  be  unlawful.  It  results  that  any  reduction  of  the  wrongful  chaige  amounts 
to  technical  compliance,  and  frees  the  oirrier  from  any  legal  obligation  under  the 
order.  The  Commission  can  issue  its  order  only  against  the  rate  complained  of;  it 
can  condeum  the  wrong,  but  it  can  not  prescribe  the  remedy. 

This  is  illustrated  by  two  cases  decided  during  the  present  year.  A  rate  of  $80  per 
car  on  peaches  from  Kew  York  to  Boston,  used  as  part  of  the  through  chaige  from 
Georgia,  having  l)een  found  unreasonable,  a  reduction  of  $50  was  deemed  rea.*^nabK' 
by  the  Commission  and  recommended.  The  carrier  reduced  the  charge  to  $66  per 
car.  A  rate  of  $1.90  per  ton  on  coal  from  Indian  Territory  to  a  point  in  Texas  wa.« 
declared  excee»iive  by  the  Commis.«sion,  and  a  rate  of  $1.25  was  recommended  as  rea- 
sonable upon  the  facts  shown  in  the  case.  The  rate  was  reduced  to  $1.50  per  ton. 
The  proof  in  each  of  these  cases  demanded,  in  our  opinion,  reductions  to  the  extent 
recommended,  but  the  carriers  thought  otherwise,  and  l^eing  under  no  oompalsion 
to  follow  our  recommendations  they  put  in  much  higher  charges. 

These  carriers  could  have  n*frained  altogether  from  taking  any  action  nnder  the 
orders  issued  in  the  cases  mentioned.  They  couhl,  in  the  present  condition  of  the 
law,  have  stood  upon  their  legal  right  to  await  thedire<!tionof  the  circuit  court  upon 
a  petition  by  the  Commission  and  another  trial  of  the  issues  in  that  court.  In  cajses 
involving  im]:)ortant  rates  the  carriers  often  do  take  advantage  of  that  right  The 
more  important  the  case  may  be,  the  greater  the  benefit  conferred  upon  shippers  or 
conimunities,  the  less  likely  is  the  order  of  the  Commitvion  to  beobe3'ed.  The  Com- 
mia^ion  must  not  only  render  a  just  decision,  but  one  that  is  convincing  to  the  car- 
rier in  order  to  afford  tlie  relief  from  unlawful  rates  which  is  contemplated  in  the 
statute.  If  the  carrier  is  not  so  convinced  it  merely  ignores  the  order,  ami  the  time 
involved  in  enforcing  the  same  generally  covers  a  period  of  years,  which  amoants  in 
most  cases  to  a  denial  of  justice. 

If  a  decision  by  the  Commission  is  right  the  public  is  entitled  to  have  it  go  into 
effect.  If  it  is  wrong — if  it  would  deprive  the  carrier  of  property  without  due  process 
of  law  or  invade  any  of  its  other  rights  or  privileges  under  the  Constitution  or  laws 
of  the  United  States — its  operation  could  be  enjoined,  upon  showing  to  that  effect  bv 
the  carrier  in  a  suitjible  and  summary  proceeding  in  the  Federal  court  The  amewf- 
ments  to  the  statute  recommended  by  the  Commission  involve  no  fixing  of  whole 
tariffs  of  rates  in  the  first  instance  or  at  any  time,  but  simply  the  reiireasinsr  of  trans- 
portation wrongs  shown  to  exist  after  full  investigation,  during  which  all  affected 
interests  have  l^n  heard,  and  when  an  order  is  issued  against  a  carrier  under  such 
proce<lure  it  should,  by  oj)eration  of  law,  become  effective  upon  the  date  therein 
specified. 

In  the  fixing  of  rates  upon  all  com mo<H ties  for  carriage  in  all  directions  and  between 
all  |>oints  rea(*hed  by  railroads  it  is  inevitable  that  much  injustice,  unfairness,  unrea- 
Bonahleness.  preference,  and  disiTimination  will  be  practiceil  notwithstanding  the 
greatest  care  and  riiH).st  judiriuent  may  l)e  exercised  by  the  railway  otlicials  chaige<l 
with  the  duty  of  rate  making.    These  errors  of  judgment  on  the  part  of  railway  offi- 
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cialfl,  many  of  them  occurring  in  the  haety  exercise  of  the  rate-makinj?  function  or 
in  the  effort  to  pre«5  on  to  the  discharge  of  other  urgent  duties,  coustitute  the  reason 
for  F€Hleral  regulation  an<l  the  bat«isof  tlie  J)re^ent  \vide>jpread  demand  foran  amend- 
ment to  the  existing  statute  which  will  enable  their  speedy  correction  when  the 
results  of  such  errors  arc  felt«by  the  commercial  public. 

It  seems  appropriate  to  allude  to  what  ueems  to  us  persistent  misrepresentation  on 
Ihe  part  of  many  who  are  interested  in  opposing  this  Itylslation  that  the  amend- 
ments desired  would  confer  upon  this  Commission  the  power  to  arbitrarily  initiate 
or  make  rates  for  the  railways,  and  that  it  would  be  most  dangerous  to  place  this 
vast  authority  iu  the  hands  oi  live  men,  especially  five  men  who  have  had  no  expe- 
rience as  railway  traffic  managers.  No  such  power  has  been  asked'by  or  is  seriously 
sought  to  )>e  conferred  upon  the  Conunission.  Though  the  popular  demand  may 
eventually  take  that  form  under  the  ptress  of  continued  delay  in  remedying  ascer- 
tained defects  in  the  present  plan  of  regulation,  the  amendment  heretofore  and  now 
recommended  by  the  Commission,  »a  to  authority  to  prescribe  the  reasonable  rate 
npon  complaint  and  after  heiiring,  would  confer  in  subptance  the  same  power  that 
was  actually  exercised  by  the  (Commission  from  the  date  of  its  organization  up  to 
May,  1897,  when  the  United  States  Supreme  Court  held  that  such  power  was  not 
expressed  in  the  statute. 

what  the  Commission  could  do  if  the  authority  so  denie<l  should  be  definitely 
conferre<l  by  the  Congress  is  this:  After  service  of  complaint  upon  the  carrier  or  car- 
riers, after  full  hearing  of  each  carrierand  shipper  interested,  and  after  careful  invee- 
tigation  a  re{K)rt  and  opinion  would  be  rendered,  and  if  the  decision  should  be  against 
the  carrier  an  order  would  be  entered  directing  it  to  cease  and  desist  from  charging 
the  rate  complained  of  and  to  substitute  therefore  a  rate  found,  npon  the  evidence 
before  the  Commission,  to  be  reasonable  and  just.  This  procedure  is  essentially 
judicial  in  character  and  form  and  berrs  no  resen>blance  in  any  degree  to  the  arbi- 
trary administrative  action  which  would  result  under  the  authority  to  make  tariffs  of 
rates  absolutely  for  the  railways,  either  in  the  first  instance  or  after  some  form  of 
hearing  or  investigation. 

We  said  in  onr  reports  to  Congress  for  1902  and  1903  and  now  repeat  that  in  view 
of  the  rapid  disappearance  of  railway  competition  and  the  maiiitenance  of  rates 
established  by  combination,  attended  as  they  are  by  substantial  advances  in  the 
charges  on  many  articles  of  household  necessity,  the  Commission  regards  this  matter 
as  increasingly  grave,  and  desires  to  emphasize  its  conviction  that  the  safeguards 
required  for  the  protection  of  the  public  will  not  be  provided  until  the  regulating 
statute  is  thoroughly  revised. 

The  complaints  wnich  come  before  the  Commission  and  which  are  discussed  under 
another  heading  show  that  the  grievances  alleged  reach  from  matters  of  trivial  con- 
sequence to  tho-e  which  involve  very  large  sums  during  the  course  of  a  year's  busi- 
ness, and  that  the  effect  is  not  always  confined  to  the  mereamountof  a  given  reduction 
from  a  published  rate,  but  frequently  extends  to  the  ability  to  carry  on  trade  in  great 
lines  of  business.  Though  the  law  is  extremely  defective,  aggrieved  shippers  have 
no  other  recourse  than  to  appeal  to  the  Commission,  in  the  hope,  as  was  said  in  our 
last  report,  '*of  some  relief  from  conditions  which  they  regard  as  intolerable." 

No  procedure  for  reparation  or  damages  resulting  from  unjust  rates  can  ever  afford 
an  adequate  remedy.  This  is  so  because,  first,  in  respect  of  man  v  articles  of  freiglit 
the  rate  is  an  important  factor  in  determining  the  cost  thereof  and  in  fixing  the 
limits  of  distribution  and  sale.  The  mere  difference  Ijetween  the  just  rate  and  the 
unjust  one  on  actual  shipments  would  seldom,  if  ever,  approximate  the  real  damage 
to  a  business  injuriously  affected.  Generally  the  most  serious  injury  in  such  a  case, 
though  potent  and  substantial,  is  not  even  approximately  measurable.  In  the  second 
place,  the  shipper,  who  alone  is  known  to  the  carrier  in  the  transaction,  is  often  a 
dealer  or  middleman  who  has  protected  himself  in  buying  and  selling  on  the  basis  of 
the  rates  charged,  yet  he  alone  could  maintain  a  suit  against  the  carrier  on  account 
of  the  unjust  rate  paid,  although  the  hardship  had  fallen  on  the  producer  from  whom 
he  bought  or  the  consumer  to  w^hom  he  sold,  or  l)oth.  Jn  the  very  nature  of  the 
case  adequate  protection  can  be  found  alone  in  prevention  of  Ihe  wrong;  hence,  the 
vital  importance  of  just  rates  ui)on  which  to  move  traflic  at  the  time  when  or  before 
it  moves. 

This  is  also  true  in  respect  of  tariff  rates,  however  strictly  enforced,  which  operate 
with  discriminating  effect  as  between  rival  localities  or  com }>eting  articles  of  traffic. 
The  resulting  disadvantage  in  such  cases  is  not  measured  by  the  difference  between 
relatively  equal  and  relatively  unequal  rates,  but  by  the  command  of  markets  and 
the  ability  to  undersell  which  are  securo<l  by  those  who  are  favored  by  inecpiitable 
rate  ailjnstments.  The  injnry  thus  inflicted  is  l)eyond  calculation  and  can  \ye  redresse<l 
only  by  the  exercise  of  sutlicient  authority  to  reiadjust  rate  schedules  to  be  observed 
in  the  future  on  the  basis  of  relative  justice. 
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It  18  conceded  by  all  that  it  is  right  that  rates  fihoiild  be  reasonable  and  jost.  It 
is  clear  that  when  they  are  not  so  there  is  now  no  adequate  means  of  making  them 
such  unless  the  carrier  at  fault  can  be  convinced  and  persuaded  to  do  {<o.  Tlie  inter- 
ests of  one  party  can  not  be  safely  relied  ui>on  to  determine  and  protect  the  rights  of 
another.  It  must  surely  be  possible  to  devise  a  method  of  procedure  whereby  prac- 
tical effect  can  be  given  to  the  concededly  fair  demands  of  law  that  rates flbail  be 
reMonable  and  juat  without  sacrifice  of  the  rights  or  just  interests  of  either  puiy  to 
the  controversy. 

If  authority  is  to  be  conferred  upon  any  tribunal,  upon  complaint  and  hearing,  to 
correct  rates  found  to  be  unreasonable  or  unjust,  there  is  goo<i  reason  for  apprehen- 
sion that  the  purpose  to  do  so  could  in  manjr  cases  be  thwarted  unless  there  is  aim 
authority  to  require  the  establishment  of  joint  through  rates  over  connectiag  and 
continuous  lines  and  to  fix  the  divisions  thereof  in  case  the  carriers  fail  or  refuse  to 
do  so. 

As  showing  the  widespread  interest  in  this  legislation  there  has  been 
filed  with  the  committee  thousands  of  petitionn,  resolutions,  and  tele- 
grams from  private  individuals,  corporations,  and  civic  bodies  demand- 
ing that  legislation  along  the  lines  suggested  by  the  President's  message 
and  the  above  report  of  the  Interstate  Commerce  Commission  l>e 
enacted.  Resolutions  and  memorials  adopted  by  several  of  the  States 
have  also  been  presented. 

To  meet  this  ^reat  demand  your  committee  has  recommended  the 
enactment  of  this  bill,  its  chief  purpose  being  to  increase  the  efficiency 
of  the  interstate-commerce  law. 

The  business  interests  of  the  country  demand  that  the  law  be 
amended,  and  the  railroad  representatives  at  the  committee  hearings 
acknowledged  that  Congress  should  regulate  the  railroads,  but  it  has 
been  a  difficult  matter  to  get  witnesses  to  agree  on  just  wnat  amend- 
ments should  be  made  to  the  law.  Your  committee,  however,  believe 
that  the  great  demands  of  the  people  arc:  First,  that  the  Interstate 
Commerce  Commission  shall  be  vested  with  power  to  determine  after 
full  hearing  not  only  what  is  an  unjust  and  unreasonable  rate,  regula- 
tion, or  practice,  but  at  the  same  tinie  to  determine  and  declare  what  is 
just  and  reasonable,  and  that  such  determination  shall  become  oper- 
ative as  soon  as  practicable,  and  second,  that  lawful  means  shall  be 
provided  to  expedite  the  business  of  the  Commission  and  speed  its  find- 
ings and  orders  to  a  final  determination  by  judicial  review.  To  these 
ends  this  bill  has  been  framed  and  reported. 

Section  1  of  the  bill  confers  upon  the  Commission  the  right  to  name 
a  just  and  reasonable  rate  in  place  of  one  found  to  be  unjust  and  unrea- 
sonable^ and  provides  that  the  same  shall  take  effect  and  become  oper- 
ative within  tnirty  days  from  the  date  of  service  of  the  Commission's 
order  upon  the  party  directly  affected  by  it.  No  provision  is  made 
for  the  suspension  of  said  itite  except  upon  reversal  of  the  Commis- 
sion's order  by  the  court  of  review. 

Section  4  provides  for  a  penalty  of  $5,000  to  be  imposed  upon  the 
party  refusing  to  obey  the  order  of  the  Commission  tor  every  day  of 
such  refusal  after  the  order  becomes  operative. 

To  increase  the  efficiency  of  the  Commission  it  is  enlarged  to  seven 
members  and  the  salaries  increased  to  $10,000.  The  work  of  the  Com- 
mission is  so  great  that  five  men  have  failed  to  perform  it  in  a  reason- 
able time,  and  many  cases  suffer  for  lack  of  time  and  opportunity  to 
be  heard  and  determined.  The  Commissioners'  duties  are  so  arduous 
and  of  such  importance  that  the  present  salary  of  $7,500  is  believed  to 
be  insufficient,  and  is  therefore  increased  to  $10,000.  Men  who  are 
fitted  for  the  great  duties  of  Commissioners  under  the  law  as  hereby 
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amended  can  command  the  higher  salary,  and  none  but  men  of  very 
highest  ability  and  experience  should  be  selected. 

Section  7  provides  for  a  special  court  of  transportation  to  review  the 
orders  of  the  Commission  in  case  of  appeals.  It  is  believed  that  cases 
will  be  greatly  expedited,  and  that  a  court  constituted  as  provided  in 
the  bill  will  become  expert  in  matters  of  interstate  commerce,  and  that 
a  greater  degree  of  uniformity  and  continuity  will  be  found  in  its 
decisions  than  in  those  of  a  court  of  less  expert  experience. 

The  Department  of  Justice  reports  that  four  additional  circuit  judges 
are  needed  for  the  regular  business  of  the  circuits.  It  is  thought  that 
the  proposed  court  of  transportation  will  not  be  occupied  all  the  time 
with  interstate  commerce  cases  and  that  it  will  therefore  have  time  to 
perform  the  extra  duties  required  in  the  Federal  circuits. 

This  court  is  composed  of  circuit  judges  designated  by  the  President 
for  terms  of  five  years,  with  the  exception  of  lour  of  the  first  judges 
appointed,  whose  terms  are  respectively  one,  two,  three,  four,  and 
five  years.  So  constituted  the  court  has  at  all  times  four  members  who 
have  had  one  or  more  years'  experience  on  the  bench. 

The  other  sections  of  the  bill  are  for  the  purpose  of  making  the  act 
more  complete  and  eflfective. 

Your  committee  recommends  the  passage  of  the  bill  H.  R.  18588. 

Bill  H.  R.  18588  is  as  follows: 

A  BILL  to  supplement  and  amend  the  Act  entitled  "An  Act  to  regulate  commerce,"  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty-seven. 

Be  it  enacted  by  the  Senate  and  Hou»e  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  whenever  upon  complaint  duly  made  under  section  thir- 
teen of  the  Act  to  regulate  commerce  tne  Interstate  Commerce  Commission  shall, 
after  full  hearing,  make  any  finding  or  ruling,  declaring  any  existing  rate  for  the 
transportation  ofpersons  or  property,  or  any  regulation  or  practice  whatsoever  affect- 
ing the  transportation  of  persons  or  property  to  be  unreasonable  or  unjustly  discrimi- 
natory, the  Commission  shall  have  power,  and  it  shall  be  its  duty  to  declare  and 
order  what  shall  be  a  just  and  reasonable  rate,  practice,  or  regulation  to  be  charged, 
imposed,  or  followed  in  the  future  in  place  of  that  found  to  be  unreasonable  or 
unjustly  discriminatory,  and  the  order  of  the  Commission  shall,  of  its  own  force,  take  - 
effect  and  l)ecome  operative  thirty  days  after  notice  thereof  has  been  given  to  the 
person  or  persons  directly  affected  thereby;  but  at  any  time  within  sixty  days  from 
date  of  such  notice  any  person  or  persons  directly  affected  by  the  order  of  the  Com- 
mission, and  deeming  it  to  be  contrary  to  law,  may  institute  proceeding  in  the  court 
of  transportation  sitting  as  a  court  of  equity,  to  have  it  reviewed  and  its  lawfulness, 
justness,  or  reasonableness  inquired  into  and  determined. 

Sec.  2.  That  when  the  rate  substituted  by  the  Commission  as  hereinbefore  pro- 
vided shall  be  a  ioint  rate,  and  the  carriers,  parties  thereto,  fail  to  agree  upon  the 
apportionment  thereof  among  themeelves  w^ithin  twenty  days  after  notice  of  such 
oraer,  the  (/ommission  may,  after  a  full  hearing,  issue  a  supplemental  order  declar- 
ing the  port!OU  of  such  joint  rate  to  be  received  by  each  earner  party  thereto,  which 
shall  take  effect  of  its  own  force  as  part  of  the  original  order.  Such  supplemental 
order  shall  be  subject  to  review  by  the  court  of  transportation  within  the  time  and 
in  the  manner  hereinbefore  provided  for  the  review  of  original  orders  of  the  Com- 
mission: Provided^  That  any  rate,  whether  single  or  joint,  which  may  be  fixed  by 
the  Commission  under  the  provisions  of  this  Act  shall  for  all  purposes  be  deemed 
the  published  rate  of  such  carrier,  and  subject  to  the  provisions  of  an  Act  entitled, 
**An  Act  to  further  regulate  commerce  with  foreign  nations  and  among  the  States," 
approved  February  nineteenth,  nineteen  hundred  and  three. 

Sbc.  3.  That  in  every  such  proceiKling  for  review  the  petitions  and  answers  filed 
with  the  Commiasion  and  the  Commission's  findings,  opinions,  and  order,  together 
with  the  evidence  introduced  in  the  hearing  before  the  Commission  shall  be  deemed 
a  part  of  the  record  of  the  cause  in  the  court  of  transportation,  and  said  record  shall 
by  the  Commission  be  filed  with  the  court  of  transportation  within  ten  days  after 
notice  for  such  review'  is  given. 

That  in  all  such  proceedings  for  review  the  defense  shall  be  conducted  under  the 
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direction  of  the  Attorney-Cieneral,  but  the  Conimiseion,  with  the  approval  of  the 
Attorney-General,  may  employ  special  counwl  to  be  paid  from  its  own  appropriation. 

Tliat  the  CommiHfion  may  at  any  time,  wliether  lK*fore,  or  on  notice  to  the  court, 
during  the  progress  of  a  judicial  review  of  its  action  by  the  court  of  transportation, 
reopen  its  procee<lings  in  any  case  and  modify,  suspend,  or  annul  its  former  order, 
ruling,  or  requirement. 

Skc.  4.  That  if  any  jwrty  bound  thereby  shall  at  any  time  while  it  is  in  effect  refuse 
or  neglect  to  obey  or  ]»erf()rm  any  order  of  tlie  CommisHion  menUoned  in  sections  one 
and  two  of  this  Act  the  Commission  may  apply  by  ivtition  to  the  court  of  transporta- 
tion to  enforce  obedieiiee  to  its  order  ])y  writ  of  injunction  or  other  appropriate 
process,  and  in  addition  thereto  the  offending  party  shall,  for  each  day  of  the  con- 
tinuance of  such  refusal  or  neglect  from  the  tim^  such  order  shall  have  become 
operative,  l)e  subject  to  a  penalty  of  five  thousand  dollars,  which,  togrcther  with  costs 
of  suit,  shall  be  recoverable  by  the  Commission  for  the  use  of  the  United  States  in  an 
action  of  debt  in  the  court  of  transportation. 

Sec.  5.  That  the  word  '* person"  or  *' persons''  wherever  used  in  this  Act  shall  be 
deemed  to  include  cori)orati(m8. 

Sec.  6.  That  the  Interstate  CommerceCommission  ip  hcrebv  increased  to  mxen  mem- 
bers,  and  the  salary  of  each  shall  be  ten  thousand  dollars  per  annum.  The  President 
shall  appoint,  by  and  with  the  advice  and  consent  of  the  Senate,  two  additional 
Interstate  Commerce  Commissioners.  Not  more  than  four  Comuiissiouers  shall  be 
appointed  from  the  same  political  j)artv. 

Sec.  7.  That  there  is  hereby  establijriied  a  court  of  record  with  full  jurisdiction  in 
law  and  equity,  to  be  called  the  court  of  trans|)ortation,  which  shall  he  coni{K>se<l  of 
five  circuit  judges  of  the  United  States,  no  two  of  whom  shall  be  from  the  same  cir- 
cuit, and  three  of  whom  shall  constitute  a  quorum,  who  shall  be  designated  by  the 
President  for  terms  of  one,  two,  three,  four,  and  five  years,  respei'tively,  from  April 
first,  nineteen  hundred  and  five,  and  as  their  tenus  expire  the  President  shall  from 
the  circuit  judges  appoint  their  succe»t«oia  for  terms  of  five  years  each. 

Sec.  8.  That  the  court  of  transi)ortation  sb.all  hold  four  regular  sessions  each  year 
at  the  city  of  Washington,  beginning  on  the  first  Tuesday  in  March,  June,  Septem- 
ber, and  December,  and  a  quorum  of  said  judges  may  ap[)oint  special  sessions  of  the 
court  to  be  held  at  other  places  when  justice  would  therol)y  be  promoted:  iVoitV/f</, 
That  if  the  business  of  said  court  of  transportation  will  permit,  the  judges,  or  any 
numl>er  of  them,  may  be  assigned  to  duty  in  the  various  circuits  as  now  provided 
by  law,  but  under  no  circumstances  shall  such  assignment  interfere  with  the  neces- 
sary and  expeditiou^  performantte  of  the  duties  of  said  court  of  transportation. 

Sbc.  9.  That  the  President  is  hereby  authorized  to  appoint,  by  and  with  the  advice 
and  consent  of  the  Senate,  five  additional  circuit  judges,  no  two  of  whom  shall  be 
from  the  same  judicial  circuit,  who  shall  receive  the  pay  and  emoluments,  and  exer- 
cise the  authority  and  powers,  and  perform  the  duties  now  or  hereafter  required  by 
law  to  be  i)erformed  by  judges  of  the  circuit  court  of  the  United  States. 

Sec  10.  That  the  court  of  transportation  shall  have  exclusive  original  jurisdiction 
of  all  suits  and  proceedings  of  a  civil  nature  in  law  or  ec^uity  brought  in  the  name  of 
the  United  States  or  the  Interirtote  Commerce  Commission  to  enforce  the  provisions 
of  this  Act,  the  Act  entitled  "An  Act  to  regulate  commerce,'*  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  and  the  amendments  thereto,  the  Act 
entitled  "An  Act  to  further  regulate  commerce  with  foreign  nations  and  among 
States"  approved  February  nineteenth,  nineteen  hundred  and  three,  and  any 
law  that  may  hereafter  be  enacted  amendatory  of  or  supplementary  to  those  Acts, 
and  it  shall  also  have  exclusive  original  jurisdiction  of  all  suits  and  proceedings  of  a 
civil  nature  in  law  or  equity  brought  to  enforce  obedience  to,  or  to  restrain,  enjoin, 
or  otherwise  prevent  the  enforcement  and  operation  of,  any  order,  ruling,  or  require- 
ment made  and  proinulgated  by  the  Interstate  Commerce  Comniission  under  the 
authority  of  any  power  conferred  upon  it  by  either  of  the  aforesaid  Acts  or  by  any 
law  that  may  hereafter  be  enacted  amendatory  thereof  or  supplementary  thereto: 
Promdcdt  hmrever^  That  i)roceedingH  to  enforce  continnacious  witnesses  to  attend  and 
testifv  or  produce  documentary  evidence  l)efore  the  Interstate  Commerce  Commission 
may  \>e  brought  in  any  court  of  t!ie  Unite<l  States  of  original  jurisdiction,  sitting  in 
the  place  or  district  where  the  incpiiry  or  hearing  of  the  Commission  is  bein^  held, 
and  in  all  other  respects  such  proceecfings  shall  follow  the  course  prescribed  in  sec- 
tion twelve  of  the  aforesaid  Act  entitled  **v\n  Act  to  regulate  commence." 

Sec.  11.  That  in  the  exercise  of  the  jurisdiction  defined  and  conferred  upon  it  by 
this  Act  the  court  of  transportatioTi  shall  jHJ&sess  all  the  jKJwers  of  a  circuit  court  of 
the  United  States,  so  far  as  the  sauio  may  be  applicable. 

Skc  12.  That  in  every  suit  or  i)rocee(ling  brought  in  the  court  of  transportation  to 
enforce  orders,  rulings,  or  requirements  of  the  Interstate  Commerce  Commission,  or 
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to  restrain,  enjoin,  or  otherwise  pn.'vent  their  enforcement  and  operation,  the  find- 
ings of  fact  made  and  rei)orte<l  by  the  Commission  niiall  be  receive<i  as  prima  facie 
evidence  of  each  and  every  fart  found,  and  no  evidence  on  bcluilf  of  either  party 
shall  be  admissible  in  any  puch  Fiiit  or  pruceeaing  which  was  nut  offereil,  but  which 
with  the  exercii^e  of  proper  dilijjjence  could  have  been  offered,  ui)on  the  hearing 
before  the  Commission  that  resulted  in  tlie  particular  onier  or  orders  in  controversy; 
but  nothing  herein  contained  shall  lie  const rue<l  to  forbid  the  lulmisj-ion,  in  any  such 
8uit  or  proceeding,  of  evidence  not  existing,  or  which  could  not,  with  due  dilij?ence, 
have  been  known  to  the  parties  at  the  time  of  the  hearing  before  the  Commission. 

Sbc.  13.  That  the  court  of  transportation  shall  have  power  to  summon  and  bring 
Ijefore  it  all  parties  named  as  defendants  or  respondents  in  proceedings  before  it  in 
whatever  iadicial  district,  Territory,  or  possession  of  the  United  States  they  may 
reside,  and  8ubp<enas  for  witnesses  to  appear  before  the  court  of  transportation  may 
run  into  any  judicial  district  or  any  Territory  or  possession  of  the  United  States. 

Sec.  14.  That  the  court  of  transportation,  as  a  court  of  equity,  shall  be  deemed 
always  open  for  the  purpose  of  filing  any  pleading,  including  any  certification  from 
the  Irterstate  Comment  Commission,  of  issuing  and  returning  mesne  and  final  proc- 
ess, and  of  making  and  directing  ail  interlocutory  motions,  orders,  rules,  and  other 
proceedings,  including  temi>orary  restraining  onlers,  ])reparatory  to  the  hearing  upon 
their  merits  of  all  causes  pending  therein;  an  1  any  justice  of  the  court  of  trans])orta- 
tion  may,  u{x>n  reasonable  noti(^e  to  the  parties,  make  and  direct  and  award  at 
chambers,  and  in  vacation  as  well  as  in  term,-all  such  process,  commissions,  orders, 
rules,  and  other  procee<lings,  including  temporary  restraining  orders,  wherever  the 
same  are  grantable,  as  of  course,  according  to  the  rules  and  practice  of  the  court. 

Sec.  15.  That  in  all  cases  affected  by  this  Act  wht\e,  under  the  laws  heretofore  in 
force,  an  appeal  or  writ  of  error  lay  from  the  final  order,  judgment,  or  decree  of  any 
circuit  court  of  the  United  States  to  the  Supreme  Court,  an  appeal  or  writ  of  error 
shall  lie  from  the  final  order,  judgment,  or  dcree  of  the  court  of  transportation  to 
the  Supreme  Court  and  that  court  only,  and  must  be  taken  within  thirty  days  from 
the  date  of  entry  thereof;  and  said  Supreme  Court  shall  give  precedence  to  the  hear- 
ing and  decision  of  such  appeal  over  all  other  causes  except  criminal  ca^es,  and  the 
rules  and  regulations  which,  under  existing  law,  govern  appeals  and  writs  of  error 
from  the  several  circuit. courts  to  the  Supreme  Court  shall  govern  appeals  and  write 
of  error  from  the  court  of  transportation  except  as  herein  otherwise  provided. 

Sec.  16.  That  the  court  of  transportation  shall  have  power  to  prescribe  the  form 
and  style  of  its  seal,  and  to  prescribe  from  time  to  time  and  in  any  manner  not  incon- 
sistent with  any  law  of  the  United  States  the  forms  of  writs  and  other  process  and 
rales  for  the  return  thereof,  the  modes  of  framing  and.  filing  proceedings  and  plead- 
ings, of  taking  evidence,  and  of  drawing  up,  <entering,  and  enrolling  orders,  judg- 
ments, and  decrees,  and  otherwise  to  regulate  its  practice  and  procedure  as  may  be 
necessary  or  convenient  for  the  advancement  of  justice. 

Sec.  17.  That  the  costs  and  fees  in  the  court  of  transportation  shall  be  prescribeil 
by  a  quorum  8i  the  justices  thereof  and  shall  be  expended,  accoimted  for,  and  paid 
over  to  the  Treasury  of  the  United  States  in  the  same  manner  as  is  now  provided  in 
respect  of  the  costs  and  fees  in  the  several  circuit  courts. 

Sec.  18.  That  the  court  of  transportation  shall  have  power  to  appoint  a  clerk, 
a  deputy  clerk  if  necessary,  a  bailiff  who  shall  act  as  crier,  and  a  messenger,  who 
shall  receive  annual  salaries,  as  follows,  payable  from  the  Treasury  of  the  United 
States:  The  clerk,  five  thousand  dollars;  the  deputy  clerk,  if  one  shall  be  appointe<l, 
two  thousand  five  hundred  dollars;  the  bailiff,  two  thousand  dollars,  and  tne  mes- 
senger one  thousand  eight  hundred  dollars.  The  clerk  an<l  deputy  clerk  shall  sub- 
scribe to  the  oaths  or  affirmations  presctrilied  for  diTks  of  the  several  cij:cuit  and 
district  courts  of  the  United  States,  and  shall  each  give  bond  in  sums  to  be  fixed  and 
with  sureties  to  be  approved  by  the  court,  conditioned  faithfully  to  discharge  the 
duties  of  their  office  and  seasonably  to  record  the  decrees,  judgments,  and  determi- 
nations of  the  court  of  which  they  are,  respectivelv,  clerk  and  deputy  clerk. 

Sec.  19.  That  the  justices,  the  clerk,  and  the  (feput Jr  clerk  of  the  court  of  trans- 
portation shall  have  power  to  administer  oaths  and  affirmations. 

Set.  20.  That  the  marshal  of  the  United  States  for  the  District  of  Columbia,  or  for 
any  judicial  circuit  of  the  Unite<l  States  in  which  the  court  shall  be  sitting,  shall 
attend  the  sessions  and  shall  execute  the  orders  and  processes  of  the  court  of  trans* 
portation. 

Sec.  21.  That  all  Acts  or  parts  of  Acts  inconsistetit  with  this  Act  are  hereby 
repealed. 

Srp.  22.  That  this  Act  shall  take  effect  on  the  first  day  of  April,  nineteen  hundred 
and  five. 


VIEWS  OF  THE  MINORITY. 

The  undersigned  members  of  the  Committee  on  Interstate  and  For- 
eign Commerce  can  not  give  their  approval  to  all  of  H.  K.  18588  as 
the  best  and  most  effective  legislation  to.  be  bad  in  order  to  cure  the 
evils  complained  of  by  us,  the  President  of  the  United  States,  and  the 
country,  although  we  admit  that  it  contains  some  wholesome  points 
and  the  state  of  legislation  which  would  be  brought  about  by  its  enact- 
ment would  be  superior  to  present  legislation.  No  difference  of  opin- 
ion exists  between  us  that  additional  legislation  is  required  to  make 
effective  the  primary  requirement  of  the  ''act  to  regulate  commerce," 
namely,  "that  all  charges  made  for  any  service  rendered  or  to  be 
rendered  in  the  transportation  of  passengers  or  property,  or  in  con- 
nection therewith,  shall  be  made  reasonable  and  just." 

We  are  not  informed  as  to  any  dissent  on  the  part  of  any  member 
of  the  committee  to  the  necessity  and  advisability  of  the  Congress 
conferring  upon  the  Interstate  Commerce  Commission  the  power, 
where  a  given  rate  has  been  challenged  and,  after  a  full  hearing, 
found  to  DC  unreasonable  and  unjust,  to  decide,  subject  to  judicial 
review,  what  shall  be  a  reasonable  and  just  rate  to  take  its  place,  the 
decision  or  ruling  of  the  Commission  to  take  eflFect  and  to  remain  in 
operation  until  or  unless  the  ruling  so  made  by  the  Commission  is 
held  to  be  error  or  reversed  by  the  proper  Federal  court  having  juris- 
diction thereof. 

We  contend,  and  believe,  that  if  the  "Act  to  regulate  commerce" 
is  so  amended,  it  will  afford  ample  remedy  for  existing  evils  and 
abuses  in  the  matter  of  uniust  and  unreasonable  rates,  alleged  to 
be  charged  by  railroads,  ana  give  equal  protection  and  security  to 
the  rights  and  interests  of  the  public  and  the  railroads,  especially  if 
provision  is  made,  as  we  propose,  to  expedite  all  hearings  of  injunc- 
tion to  restrain  and  annul  rates,  which  was  omitted  in  the  present 
law  to  expedite  proceedings.  We  contend  that  if  the  Interstate  Com- 
merce Commission  is  worthy  to  have  this  important  power  conferred 
on  it  by  the  Congress,  subject  to  review  of  the  proper  Federal  Courts, 
that  it  ought  not,  in  the  exercise  of  such  power,  to  be  hampered  and 
trammeled  by  a  multiplicity  of  rules,  regulations,  temporary  restraining 
orders,  provisions,  and  requirements  incident  to  the  creation  of  new 
and  special  courts,  all  tending  to  vexatious  and  needless  delays  and  the 
defeat  of  the  ends  of  justice.  ]t  is  not,  in  our  jjidgment,  in  harmony 
with  the  true  intent  and  spirit  of  our  theory  of  republican  government 
or  our  judicial  system,  to  signalize  any  special  and  distinct  interest, 
vocation,  or  employment  in  our  own  country  and  among  our  own  peo- 
ple by  creating  a  special  court  to  look  after  a  special  interest. 

Congress  can  certainlv  be  relied  on  not  to  enact  hostile  legislation 
against  our  railroads.    ^Phe  President  of  the  United  States  said: 

The  act  should  be  amended.  The  railway  is  a  public  servant.  Its  rates  should  be 
just  and  open  to  all  shippers  alike.  The  Government  should  see  to  it  that,  within 
its  jurisdiction,  this  is  so,  and  should  provide  a  speedy  and  effective  remedy  to  that 

H.  Doc.  422,  5S-3 15  ^ 
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end.  Nothing  conld  be  more  foolish  than  the  enactment  of  legislation  which  woald 
unnecessarily  interfere  with  the  development  and  operation  of  these  commemal 
agencies. 

For  quite  ten  years  after  the  approval  of  the  *^Act  to  reralate  com- 
merce" the  Commission  acted  upon  the  assumption  that  tne  law  con- 
ferred the  authority  on  the  Commission  to  declai*e  a  given  rate  in  lieu 
of  a  rate  fully  investigated  and  found  to  be  unreasonable  and  unjust 
The  railroads  adapted  themselves  to  that  construction. 

No  couiplaiots  were  made  that  the  Commission  used  its  power  improvi- 
dently.  liates,  regulations,  and  practices  were  adjasted  by  the  Com- 
mission and  the  railroads.  No  fear  of  irreparable  damage  being  done 
by  the  Commission  to  the  railroads  was  expressed.  No  special  court 
of  commerce  or  transportation  was  in  existence,  but  the  railroads  took 
their  chances,  like  all  other  interests,  before  the  Federal  courts  as  now 
organized.  Quite  twenty  States  of  the  Union  have  by  legislative  acts 
clothed  their  State  commission  with  the  power  to  make  rates.  In  many 
of  these  States  there  were  railroads  subject  onlv  to  State  supervision. 
Yet  railroads  have  flourished,  prospered,  and  multiplied  in  those  States. 

It  was  only  after  the  decision  of  the  Supreme  Court  of  the  Unit4>d 
States  holding  that  the  Interstate  Commerce  Commission,  under  '"  the 
act  to  regulate  commerce,"  was  not  given  the  leg'islative  authority  to 
prescribe  rates  that  the  trouble  commenced.  Then  milroads  disre- 
garded the  authority  of  the  Commission  and  exercised  the  arbitrary 
and  undisputed  power  of  fixing  their  own  rates,  subject  to  the  harm- 
less power  of  the  Commission  to  admonish  them  ^^  to  cease  and  desibt  *' 
from  the  violation  of  the  law. 

The  real  issue  is,  Shall  Congress  leave  the  I'ate-making  power  in  the 
hands  of  the  railroads,  which  nas  been  arbitrarily  used,  and  practically 
without  governmental  supervision  or  judicial  revision,  for  years  past; 
or  shall  we  give  in  effective  shape  the  simple  and  modified  rate>maKing 

Kower  to  the  Interstate  Commerce  Commission,  which  the  President 
as  called  for  in  his  message,  and  for  which  the  Democracy  contended 
for  all  last  session  of  Congress,  and  many  of  us  much  longer  than  that, 
which  the  Industrial  Commission  advised,  and  which  Sie  Intorstate 
Commerce  Commission  requested  for  the  more  effective  doing  of  its 
work,  safeguarded  by  the  protection  and  safety  that  existing  Federal 
courts  can  give  if  all  case^  are  expedited  where  proper? 

The  bill  reported  by  the  majoritj^  contains  provisions  wholly  unnec- 
essary and  superfluous  for  a  certam  speedy  and  efficient  enforcement 
of  the  rate  declared  by  the  Commission  in  lieu  of  a  rate  found  to  be 
unreasonable  and  unjust  Where  there  is  a  plain,  open,  and  lawful 
mode  by  which  evils  complained  of  can  be  remedied,  the  country  ought 
and  will  condemn  us  if  we  persist  in  following  another  plan  of  legisla- 
tion, however  plausible,  which  invites  litigation  and  guarantees  in  the 
construction  of  its  legal  intricacies,  pleadings,  and  complications,  dis- 
couraging and  harmiul  delays  and  consequent  postponement  of  the 
case  for  many  years.  We  can  not  differ  about  the  principle  and  we 
ought  to  be  able  to  agree  on  such  details  as  to  make  the  statute  real 
and  effective,  and  not  a  failure.  The  bill  of  the  majority,  we  respect- 
fully submit,  is  of  that  character.  Why  should  a  special  court  of 
transportation  be  created  for  the  special  and  exclusive  jurisdiction  of 
railroad  cases?  The  bill,  in  a  qualified  way,  seeks  to  countei'act  the 
universal  dislike  that  the  people  have  to  the  creation  of  a  special 
privileged  court,  called  into  existence  on  the  one  idea  only  that  the 
conflicting  interests  of  the  people  with  the  great  railroad  corporations 
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of  the  country  shall  be  adjudicated  in  tiiat  special  court  by  assigning 
the  members  of  the  court  to  other  duties  wnen  business  will  permit. 
Can  it  be  denied  that  such  a  condition  would  invite  and  stimulate  the 
concentration  of  the  powerful  railroad  influences  in  a  manner  well 
calculated  to  do  injury? 

Does  a  special  court  provide  against  the  delay's  that  have  been  so 
much  complained  of  in  the  enforcement  of  the  orders  of  the  Commis- 
sion under  existing  law?  Can  it  be  denied  that  this  special  court  of 
transportation  has  exactly,  under  the  bill  of  the  majority,  the  same 
authoritjr  in  passing  upon  the  ^^  reasonableness"  of  a  rate,  fixed  by  the 
Commission,  that  the  Interstate  Commerce  Commission  has  now  under 
the  present  law,  the  act  to  regulate  commerced  The  Commission 
now  can  say  whether  a  rate  is  unreasonable  and  unjust,  but  it  can  not 
declare  what  rate  can  take  the  place  of  the  one  declared  unreasonable. 
The  court  of  transportation,  provided  for  in  the  bill,  will  exercise  the 
same  authority.  It  can  not  be  clothed  with  authority  to  declare  what 
a  reasonable  rate  is,  because  that  is  purely  a  legislative  act. 

We  have  an  abundance  of  courts  to  meet  the  demands  of  the  coun- 
try. No  complaints  have  been  made  that  the  Federal  coui*ts,  as  now 
organized,  ate  unable  to  dispatch  the  business  with  fairness,  impar- 
tiiuity,  and  ability.  In  this  connection  we  call  attention  to  the  pro- 
visions of  section  12  of  the  bill,  which  are  worthy  of  support  and  cor- 
dial indorsement,  because  it  adopts  the  usual  and  establisned  rules  for 
the  ascertainment  of  truth  and  the  administration  of  justice  in  an  appel- 
late court.  The  findings  of  fact  reported  by  the  Commission  must 
be  received  as  "prima  facie  evidence,"  and  the  usual  provision  for 
newly  discovered  evidence  is  set  forth  in  plain  language,  out  the  Com- 
mission, and  not  the  court,  should  rehear  the  case  and  pass  upon  the 
newly  discovered  evidence.  The  court  should  deal  with  law,  not  facts. 
We  could  but  conclude  that  the  court  of  transportation  was  in  the 
broadest  sense  strictlv  "an  appellate  court,"  but  that  delusion  was 
promptly  dispelled  when  we  read  the  provisions  of  section  14  of  the 
bill. 

That  section  contains  the  "railroad  joker"  of  all  the  provisions  of 
the  bill.  It  declares  that  "the  court  of  transportation,  etc.,  is  always 
open  for  the  purpose  of  filing  any  pleading,  including  any  certification 
from  the  Interstate  Commerce  Commission,  of  issuing  and  returning 
mesne  and  final  process,  and  of  making  and  directing  all  interlocutory 
motions,  orders,  rules,  and  other  proceedings,  including  temporary 
restitiining  orders, -preparatory  to  the  hearing  upon  their  merits  of 
all  causes  pending  tnerein,  and  any  justice  of  the  courl  of  transporta- 
tion may,  upon  reasonable  notice  to  the  parties,  make  and  direct  and 
award  at  chambers,  and  in  vacation  as  well  as  in  term,  all  such  proc- 
ess. Commission  orders,  rules,  and  other  proceedings,  including  tem- 
porary restraining  orders,  whenever  the  same  are  not  grantable,"  of 
course,  "according  to  the  rules  and  practice  of  the  court." 

A  hearing  of  a  case  "upon  its  merits"  takes  up  the  case  anew.  A 
case  taken  from  the  Interstate  Commerce  Commission  by  appeal  to  the 
court  of  transportation  would  be  tried  de  novo  if  tried  upon  its  merits. 
What  will  be  the  effect  of  such  a  provision?  The  i-ailroads  decline  to 
open  up  their  case  in  full  before  tne  Commission  and  await  the  hear- 
ing l)efore  the  court  of  transportation.  This  section  authorizes  "all 
restraining  orders"  to  be  issued,  superseding  the  orders  of  the  Coqj- 
misss'ion,  "on  reasonable  notice  to  tlie  parties,"  including  temporary 


12  AMENDING   THE  INTEBSTiiTE-OOMMEBCB   ACT. 

restraining  orders  wherever  the  same  are  not  gran  table  as  of  course. 
Temporary  restraining  orders  of  the  ^^of  course  character"  are  granted 
on  exparte  affidavits  without  any  notice  whatever.  Here  you  have  the 
rate  fixed  by  the  Commission  enjoined  and  restrained  by  exparte  affi- 
davits, with  quite  a  certainty  that  the  temporary  order  will  be  made 
final. 

lb  can  not  be  concluded  by  the  majority  that  it  would  be  obnoxious 
to  the  Constitution  to  have  required  that  any  temporary  restrain- 
ing drder  or  other  proceedings  should  not  superseae  the  order  of 
the  Commission  until  and  unless  notice  had  been  given  to  all  parties 
and  hearing  had  on  the  same.  This  would  have  been  an  open  and  fair 
dealing  with  this  great  question.  Why,  we  are  reliably  informed  that 
on  less  distinguished  persons  than  the  ^resident  of  the  United  States^ 
the  able  and  distinguished  Attorney -General  of  the  United  States,  and 
Secretary  of  the  Navy,  recommended,  if  they  did  not  inspire,  a  bill  now 
pending  befoi*e  the  Judiciary  Committee  of  the  House  requiring  that 
notice  should  be  given  and  a  hearing  had  before  the  issuance  of  a  tem- 
porary injunction  against  strikers.  With  such  provisions  as  we  find 
in  section  14  of  the  bill,  what  possible  confidence  can  the  public  have 
in  the  proinpt  and  efficient  enforcement  of  the  power  given  by  the 
bill  to  the  Commission  to  declare*  what  a  reasonable  rate  is. 

The  power  is  granted,  but  its  execution  is  regulated  by  injunctions, 
restraining  orders,  and  other  proceedings  to  the  degree  of  destroying 
its  usefulness,  while  it  ought  to  be  a  law  with  a  remedy  so  easy  oi 
enforcement  that  anyone  could  understand  it. 

The  majority,  in  the  provisions  of  section  3  of  the  bill,  allow  the 
Commission  to  reopen  the  case  and  modify,  suspend,  or  annul  its  order, 
notwithstanding  the  fact  that  the  court  of  transportation  was  then 
judicially  reviewing  the  order,  and  even  engaged  in  trying  the  case  on 
Its  merits.  It  appears  to  us  that  confusion  could  readily  arise  when 
the  Commission  and  the  transportation  court,  each  having  a  like 
authority  to  hear  a  case,  should  be  engaged  in  that  business  at  the 
same  time.  As  an  independent  provision,  section  3  would  not  be 
objectionable. 

In  the  very  limited  time  given  us  to  pi*epare  this  minority  report, 
we  have  undertaken  only  to  point  out  the  salient  defects  of  tne  bill  of 
the  majority,  and  show  now  and  where,  in  our  opinion,  it  will  fail  to 
give  the  relief  so  earnestly  demanded  by  the  people  of  all  sections  and 
interests  of  our  people. 

The  people  have  the  right  to  expect  this  Congress  to  enact  l^is- 
lation  that  will* relieve  them  of  the  unjust  and  oppressive  burdens  of 
unreasonable  railroad  rates  that  they  have  suffered  from  so  long.  The 
minority  members,  in  view  of  the  vast  importance  of  this  question  to 
all  the  people,  express  the  earnest  hope  that  we  will  be  allowed  the 
opportunity  of  ofl'ering  as  a  substitute  for  the  bill  of  the  majority  the 
bill,  a  copy  of  which  is  hereto  attached,  which  substantially  expresses 
the  views  of  the  undersigned  members  of  the  committee. 

The  bill  we  recommend  is  restricted  to  such  provisions  as,  in  our 
judgment,  are  necessary  to  give  effectiveness  to  the  "Act  to  regulate 
commerce."  It  is  not  to  be  expected  that  all  reforms  needed  can  be 
secured  at  once,  but  we  should  never  lose  sight  of  the  controlling  and 
all -important  requirement — the  speedy  enforcement  of  a  rate  declared 
by  the  Commission.  This  is  the  prime  consideration  in  the  plan  of 
relief  proposed  by  our  bill. 


AMENDING   THE   INTERSTATE-COMMERCE   ACT.  18 

We  see  no  occasion  or  necessity  to  increase  the  members,  terms,  nor 
the  compensation  of  the  Conmiissioners.  We  have  heard  no  complaint 
made  of  either.  We  have  been  led  to  believe  that  retrenchment  is 
is  demanded  in  the  affairs  of  the  Government,  inasmuch  as  the  dis- 
bursements have  for  months  past  exceeded  its  receipts.  The  bill  under 
consideration  increases  the  expenses  without  a  corresponding  benefit 
to  the  public.  The  court  of  transportation  is  an  additional  and  unnec- 
essary expense.  It  makes  no  improvement  in  the  present  procedure 
nor  in  expedition  of  cases.  A  careful  scrutiny  of  the  same  discloses 
the  fact  that  it  increases  obstacles  in  the  execution  of  the  law.  It 
seems  to  us  that  conferring  the  rate-making  power  on  the  Interstate 
(JoHMnerce  Commis.sion  will  tend  not  to  increase  litigation  or  to  require 
more  courts,  but,  with  the  assurance  of  celerity  and  certainty  of  dis- 
position of  cases,  litigation  would  rapidly  disappear  and  efficiency 
be  secured. 

We  believe  that  the  Interstate  Commerce  Commission  should  be 
vested  with  the  power,  where  a  given  rate  has  been  challenged  and 
after  full  hearing  found  to  be  unreasonable,  to  decide,  subject  to  judi- 
cial review,  what  shall  he  a  reasonable  rate  to  take  its  place,  the  rul- 
ing of  the  Commission  to  take  effect  immediately,  and  to  obtain  unless 
and  until  it  is  reversed  bv  the  court  of  review;  and  we  also  believe 
that  all  proceedings  brought  in  the  courts  to  arrest,  enjoin,  or  annul  a 
rate  declared  by  the  Commission  shall  be  expedited  in  all  tne  courts  to 
which  such  cases  n)ay  he  carried,  as  well  as  the  cases  arising  under  the 
act  to  regulate  commerce. 

W.  C.  Adamson, 
W.  H.  Ryan, 
R.  C.  Davey, 
William  Richardson. 

I  indorse,  subject  to  my  views  set  out  in  a  report  signed  by  me  with 
Hon.  D.  W.  Shackleford,  the  provisions  of  the  Davey  bill  to  regulate 
railway  abuses. 

W.  B.  Lamar. 


A  BILL  to  empower  the  Interstate  Commerce  Commiasion  to  fix  transportatioii  rates  In  certain  con- 
tingencies, for  the  enforcement  of  its  orders,  and  for  other  purposes. 

Be  U  enacted  by  the  Senate  and  ITowte  of  Representatives  of  the  United  States  of  America 
m  Congress  assembled j  That  when,  hereafter,  upon  complaint  made,  and  after  investi- 
gation and  hearing  had,  the  Interstate  Commerce  Commission  shall  declare  a  given 
rate,  whether  joint  or  single,  or  reflation  or  practice,  for  transportation  of  freight 
or  passengers,  unreasonable,  or  unjustly  discriiiiinative,  it  shall  be  the  duty  of  the 
Commission,  and  it  is  hereby  authorized  to  perform  that  duty,  to  declare,  at  the  same 
time,  what  would  be  a  fair,  ]ust,  and  reasonable  rate,  or  regulation,  or  practice  in  lieu 
of  the  rate,  regulation,  or  practice  declared  unreasonable,  and  the  new  rate,  refla- 
tion, or  practice  so  declare<i  shall  become  operative  twenty  days  after  notice:  Provided, 
That  the  Commission  shall  in  no  case  have  power  to  raise  a  rate  filed  and  published 
by  a  carrier. 

Sbc.  2.  That  whenever,  in  consequence  of  the  decision  of  the  Interstate  Commerce 
Commission,  a  rate,  regulation,  or  practice  has  been  established  and  declared  as  fair, 
just,  and  reasonable,  and  litigation  shall  ensue  because  of  such  decinion.  the  rate, 
regulation,  or  practice  fixed  by  the  Interstate  Commerce  Commission  shall  continue 
as  the  rate,  regulation,  or  practice  t^)  be  charged  by  the  carrier  during  the  pendency 
of  the  litigation  and  until  the  decision  of  the  Interstate  Commerce  Commission  shall 
be  held  to  be  error  on  a  final  judgment  of  the  questions  involved  by  the  United  States 
court  having  proper  jurisdiction,  but  no  proceeding  by  any  court  taking  jurisdiction 
shall  consider  any  testimony  excei>t  such  as  is  contained  in  the  record. 
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Sec.  3.  That  when  the  rate  snbstituted  by  the  Commiasion  as  hereinbefore  pro- 
vided Bhall  be  a  joint  rate,  and  the  carriere,  parties  thereto,  fail  to  agree  upon  the 
apnortionmetit  thereof  among  themselves  within  twenty  days  after  notice  of  such 
order,  the  Commission  may  issue  a  supplemental  order  declaring  the  portion  of  each 
joint  rate  to  be  received  by  each  carrier  party  thereto,  which  shall  take  effect  of  its 
own  force  as  part  of  the  original  order;  and  when  the  order  of  the  Commiaeion  pre- 
scribes the  just  relation  of  rates  to  or  from  common  or  competitive  points  on  the 
lines  and  between  common  or  competitive  points  and  the  respective  terminals  of 
said  lines  of  the  several  carriers  parties  to  the  proceeding,  and  such  carriers  fail  to 
notify  the  Commission  within  twenty  days  after  notice  of  such  order  that  they  have 
agreed  among  themselves  as  to  the  changes  to  be  made  to  effect  compliance  there- 
with, the  Commission  may  i^ue  a  supplemental  order  prescribing  the  rates  to  be 
chained  to  or  from  such  common  or  competitive  points  by  either  or  all  of  the  parties 
to  the  proceeding,  which  order  shall  take  effect  of  its  own  force  as  part  of  the  original 
.order,  and  shall  continue  as  the  rate  regulation  or  practice  to  be  charged  by  the  car- 
rier or  carriers  during  the  pendency  of  litigation  resulting  from  the  order  of  the 
Commission,  until,  or  unless,  the  decision  of  the  Commission  shall  be  held  to  be 
error  on  final  judgment  of  the  questions  involved  by  the  United  States  court  having 
proper  jurisdiction. 

Ssa  4.  That  in  case  such  common  carrier  or  carriers  shall  neglect,  or  refuse  to 
adopt,  or  keep  in  force,  such  tariffs  of  rate?,  fares,  charges,  and  classifications,  or  reg- 
ulations, or  practice,  so  declared  and  fixed  by  the  Commission,  it  shall  be  the  duty 
of  the  Commission  to  publish  such  tariffs  of  rates,  fares,  chaives,  and  classifications, 
or  regulations,  or  practice,  as  the  Commission  has  declared  to  be  reasonable  and  law- 
ful, in  such  manner  as  the  Commission  may  deem  expedient.  Thereafter,  if  any 
such  carrier  or  carriers  shall  cliarge,  impose,  or  maintain  a  higher  or  lower  fare, 
charge,  or  classification,  or  shall  enforce  any  different  regulation  or  practice  than 
that  BO  declared  or  fixed  by  the  Commission,  such  common  carrier  or  carriers  shall 
forfeit  to  the  United  States  the  sum  of  five  thousand  dollars  for  each  and  everv  day 
it  has  continued  to  refuse  or  neglected  to  enforce  and  apply  the  said  tariff  r^alation 
so  published  by  the  Commission.  P^ch  forfeiture  herein  provided  for  shall  be  pav- 
abfe  into  the  Treasurjr  of  the  United  States,  and  shall  be  recovered  in  a  civil  suit  in 
the  name  of  the  United  States,  brought  in  the  district  where  the  carrier  has  its 
principal  oflBce,  or  in  any  district  through  which  the  road  of  the  carrier  runs.  It 
shall  be  the  duty  of  the  various  district  attorneys,  under  the  direction  of  the  Attorney- 
General  of  the  United  States,  to  prosecute  for  the  recovery  of  such  forfeiture.  The 
costs  and  expenses  of  such  prosecution  shall  be  paid  out  of  the  appropriation  for  the 
expenses  of  the  courts  of  the  United  States.  The  Commission  may,  with  the  con- 
sent of  the  Attorney-General,  employ  special  counsel  under  this  act»  paying  the 
expenses  of  such  employment  out  of  its  own  appropriation.  ^ 

Sec.  5.  That  all  existing  laws  relating  to  the  procurement  of  witneases,  books, 
papers,  contracts,  or  documents,  and  the  enforcement  of  hearings  in  cases  or  pro- 
ceedings under  or  connected  with  the  act  to  regulate  commerce  shall  also  apply  to 
any  case  or  proceeding  affected  by  this  act. 

Sbc.  6.  That  all  cases  arising  under  the  provisions  of  this  act  and  all  cases  in  which 
any  carrier  or  carriers  shall,  by  any  suit  or  proceeding,  seek  to  enjoin  or  annul,  sus- 
pend, or  modify  any  order  or  ruling  of  the  Interstate  Commerce  Commission  shall 
nave  precedence  over  all  other  cases,  except  criminal,  in  any  court  to  which  any 
such  case  may  be  carried. 

Sgc.  7.  That  this  act  shall  take  effect  from  ita  passage. 


VIEWS    OF    MESSRS.    SHACKLEFORD    AND 

LAMAR. 

It  is  with  great  reluctance  that  we  dissent  from  the  expressed  views 
of  other  members  of  the  committee.  The  overshadowing  importance 
of  the  subject,  however,  demands  that  we  shall  put  forth  every  possi- 
ble effort  to  secure  for  the  people  the  full  measure  of  relief  which  they 
demand  and  to  which  they  are  entitled.  It  has  been  urged  that  it  were 
better  to  accept  at  this  time  partial  remedies  for  the  evils  complained 
of  and  trust  to  the  future  legislation  for  complete  relief.  We  think 
this  would  be  a  most  grievous  error.  This  suggestion  might  have  force 
if  we,  as  representatives  of  the  people,  could  at  any  time  bring  up  for 
consideration  proposed  legislation.  We  all  know  this  can  not  be 
done  under  the  rules  of  the  House  as  at  present  administered.  Now, 
after  decades  of  waiting,  under  the  stress  of  an  intense  public  senti- 
ment and  the  pressure  of  a  strenuous  Executive,  we  are  permitted  to 
legislate  upon  this  great  question.  What  shall  we  do  with  our  oppor- 
tunity ?  Should  wo  not  go  boldly  into  a  full  consideration  of  the  wnole 
subject?    If  we  do  less,  will  the  people  excuse  us? 

Any  legislation  at  this  time  will  fall  far  short  of  the  work  unless  it 
shall  provide: 

1.  Power  to  find  a  given  rate  unreasonable  or  unjust  and  to  prescribe 
a  reasonable  or  just  rate  to  be  substituted. 

2.  Power  to  prescribe  a  joint  rate. 

3.  Power  to  eliminate  unjust  discrimination. 

4.  Power  to  stop  rebates  and  secret  cut  rates. 

5.  Power  to  regulate  private  cars  and  private  car  lines. 

6.  Power  to  regulate  terminals  and  terminal  facilities. 

7.  Power  to  regulate  freight  classifications. 

8.  Power  to  compel  the  furnishing  of  equal  facilities  to  all. 

9.  The  preservation  of  competition  between  carriers  and  markets 
and  a  limitation  upon  the  power  of  the  Commission  to  raise  rates  or 
prescribe  minimum  rates. 

10.  For  facilitating  a  speedy  conclusion  of  proceedings  in  courts 
and  Iimitating  litigation  as  far  as  the  same  may  oe  done. 

With  a  view  to  securing  these  remedies  we  nerewith  submit  a  sub- 
stitute bill  which  we  think  aniply  meets  the  demands.  The  basis  of 
the  substitute  we  offer  is  the  Hearst  bill.  It  contains  all  of  the  pro- 
visions of  the  Davey  bill^  but  it  also  goes  much  further  in  -what  we 
regaixl  as  required  remedial  legislation. 

All  of  which  is  respectfully  submitted. 

D.  W.  Shagkleford. 

W.   B.   LiAliAB. 
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A  BILL  to  Increaae  the  powers  of  the  Intentftte  Gommerce  Oommiasion  and  to  expedite  the  final 
decision  of  cases  arising  under  the  act  to  regrulate  commerce  by  creating  an  interaUite  commerce 
court. 

Be  ii  enacted  by  Ou  Senate  andHaute  of  Representatires  of  the  United  SUUee  of  America 
in  Ckmjp'eae  assembledf  That  hereafter  when  the  Interatate  Commerce  Gommifision 
shall,  m  any  case  pending  before  it  under  the  act  to  reflate  commerce,  approved 
February  fourth,  eighteen  hundred  and  eighty-seven,  as  amended  and  supplemented 
by  other  acts  of  Gonsress,  find  that  a  rate  for  the  transportation  of  freight  or  pas- 
sengers is  unreasonable  or  unjust,  it  shall  determine  what  would  be  a  reasonable  and 
just  rate  in  such  case,  and  shall  order  that  the  rate  so  found  to  be  reasonable  and 
inst  shall  be  substituted  for  the  rate  so  found  to  be  unreasonable  or  unjust:  Provided, 
horoeverj  That  in  no  case  shall  the  Interstate  Commerce  Commission  have  any  power 
to  order  any  carrier  to  raise  any  rate  which  it  has  duly  filed  and  published. 

Sbc.  2.  That  the  provisions  of  the  act  to  regulate  commerce,  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  and  acts  amendatory  thereof  and  supple- 
mental thereto,  shall  apply  to  all  transportation  of  interstate  commerce  over  any  fine 
or  lines  of  railroad,  and  also  to  such  transportation  over  any  part  water  and  part  rail 
route  used  for  through  shipment  or  through  carriage. 

Sec.  3.  That  all  persons,  copartnerships,  joint  stock  companies,  associations,  and 
corporations  owning  or  operating,  or  both  owning  and  operating,  any  private  freight 
cars  or  any  freight  cars  not  owned  by  a  railroad  comuany,  used  in  interstate  com- 
merce, are  hereby  declared  to  be  common  carriers  and  are  hereby  made  subject  to 
all  the  provisions,  so  far  as  they  are  applicable,  of  the  act  to  regulate  commerce, 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all  acts  amenda- 
torv  thereof  and  supplemental  thereto. 

Sbc.  4.  That  all  terminal  fainlities,  tracks,  switches,  spurs,  freight  depots,  ware- 
houses, and  all  facilities  used  or  necessary,  and  all  acts  and  services  performed  or 
necessary  in  relation  to  the  forwarding  and  transportation  of  any  interstate  commerce 
and  the  preservation  and  safety  of  the  same  in  transit,  are  hereby  made  subject  to 
the  provisions,  so  far  as  they  may  be  applicable,  of  the  act  of  Congress  to  regulate 
commerce,  approved  February  fourth,  eighteen  hundred  and  eigh^-seven,  and  iQl  acts 
amendatory  tnereof  and  supplemental  tnereto. 

8ec.  5.  That  when  the  rate  fixe<l  by  the  Commission  is  a  joint  rate  and  the  carriers 
parties  thereto  fail  to  a^ree  upon  the  apportionment  thereof  among  themselves  within 
twenty  days  after  notice  of  such  order,  the  Commission  may  issue  a  supplemental 
order  fixing  the  portion  of  such  joint  rate  to  be  received  by  each  carrier  party  thereto. 

Sbc.  6.  That  it  shall  not  be  lawful  for  any  common  carrier  subject  to  any  of  said 
acts,  or  any  company  or  person  acting  for  or  in  the  stead  of  such  common  carrier,  to 
advance,  reduce,  or  cancel  any  individual  or  joint  rate,  fare^  or  chaige  now  or  here- 
after in  force  over  the  route  or  line  of  puch  common  earner  unless  or  until  notice 
thereof,  plainly  showing  the  change  intended  to  be  made  in  such  rate,  fare,  or  chaige, 
and  the  date  when  the  same  shall  take  effect,  shall  have  been  filed  with  the  Inter- 
state Commerce  Commission  and  posted  in  all  depots  or  stations  where  passengers  or 
freight  are  received  for  transportation  under  such  rate,  fare,  or  charp;e  for  at  least 
thirty  days  prior  to  the  date  when  such  change  is  to  become  effective:  Provided^ 
however f  That  said  Commission  may,  for  good  cause  shown,  upon  special  application, 
allow  a  particular  rate,  fare,  or  charge  to  be  changed  upon  shorter  notice  published 
and  filea  as  aforesaid.  No  joint  rate,  fare,  or  charge  snail  become  effective  until  all 
carriers  named  as  parties  thereto  shall  have  concurred  therein  by  signing  the  rate 
schedule  or  filing  general  authorization  or  8])ecific  notice  of  concurrence  with  the 
Commission;  and  any  common  carrier  enforcing  any  schedule  of  joint  rates,  fares,  or 
charges  which  shall  not  have  been  concurred  in  by  all  carriers  parties  thereto,  or  any 
schedule  of  rates,  fares,  or  charges  which  shall  not  have  been  published  and  filed  as 
required  by  this  section,  shall  oe  subject  to  a  forfeiture  of  one  hundred  dollars  for 
each  day  such  unlawful  tariff  shall  be  published  or  enforced.  The  said  Commission 
may  prescribe  the  form,  contents,  and  arrangement  of  all  schedules  of  rates,  fares, 
ana  cnarges,  and  it  shall  be  the  duty  of  said  Commission  to  make  orders  from  time 
to  time,  as  may  be  practicable,  with  a  view  of  securing  uniformity  in  freight  clasedfi- 
cation  and  the  use  of  rate  schedules  containing  concise  and  easily  understood  pro- 
visions and  r^ulations. 

Sbc.  7.  That  when  any  notice  of  advance  in  rates,  fares,  or  chaiges  shall  be  filed 
with  the  Commission,  the  said  Commission  shaU  have  authority  to  inquire  into  the 
lawfulness  of  such  advance  and  make  orders  in  respect  thereof  to  the  same  effect  as 
if  such  advanced  rate,  fare,  or  charge  were  actually  in  force.  The  provisions  of  this 
section  shall  also  apply  to  notice  of  any  change  in  classification  of  freight  or  other 
regulations  affecting  rates. 

oBC.  8.  That  when  in  any  investigation  made  by  the  Interstate  Commerce  Com- 
mission it  shall  be  made  to  appear  to  the  satisfaction  of  the  Commission  that  any- 
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• 
thing  has  been  done  or  omitted  to  be  done  by  any  common  carrier,  respondent  or 
defendant,  in  such  proceeding  in  violation  of  the  provisions  of  the  act  to  rc^^late 
commerce,  approved  February  fourth,  eighteen  hundred  and  eighty-seven,  or  any 
act  amendatory  thereof  or  supplemental  thereto,  or  of  the  provisions  of  this  act,  it 
shall  be  the  duty  of  the  said  Commission  forthwith  to  cause  a  copy  of  its  report  in 
respect  thereto  to  be  delivered  to  such  common  carrier,  together  with  an  order  or 
orders  directing  such  common  carrier,  its  officers  and  agents,  and  any  receiver  or 
trustee  of  its  property,  to  wholly  voi\i*e  and  desist  from  such  violation,  and  to  estab- 
lish, put  into  effect,  and  maintain  such  individual  rate,  fare,  charge,  relation  of 
rates,  fares,  or  charges,  joint  rate,  fare,  or  charge,  and  division  thereof,  classification 
of  frt»ight  articles  involved  in  the  proceeding  through  and  continuous  carriage  over 
connecting  lines  or  roads,  including  intersecting  switches  or  connections,  and  regu- 
lations concerning  transportation,  including  the  furnishing  and  apportionment  of 
earn,  the  provision  of  other  facilities  connected  witli  or  incidental  to  transportation, 
and  the  receiving,  forwarding,  and  delivery  of  traffic,  as  in  the  judgment  of  said 
Commission  may  be  nect^ssary  to  prevent  the  continuance  in  any  degree  of  such 
violation.  That  whenever  any  common  carrier,  subject  to  the  provisions  of  this  act, 
shall  fail  or  refuse,  after  reasonable  notice,  to  furnish  cars  to  shippers  for  the  trans- 
portation of  freight  as  interstate  commerce,  or  to  forward  and  deliver  such  freight 
at  destination  within  a  reasonable  time,  such  failure  or  refusal  shall  be  deemed  to 
constitute  unjust  discrimination  and  undue  and  unreasonable  prejudice  and  disad- 
vantage, and  in  any  case  or  proceeding  pending  before  the  Commission  or  any  circuit 
or  district  court  of  the  United  States  based  upon  such  failure  or  refusal  on  the  part 
of  any  such  common  carrier,  proof  that  in  tlie  furnishing  of  cars  or  forwarding  or 
delivery  of  its  traffic  other  shippers  have  been  preferred  snail  not  be  required. 

Sec.  9.  That  subject  to  the  procee<ling  in  review  hereinafter  providtKi  every  order 
issued  by  the  Interstate  Commerce  Commii^sion  under  tlie  authority  of  this  act  shall 
become  effective  and  be  obeyed  by  the  carrier  or  carriers  mentioned  in  such  order 
on  and  after  the  date  specified  for  compliance  in  such  order:  Provided^  That  when- 
ever any  such  order  requires  changes  in  rates,  fares,  or  charges,  classification  of 
freight,  or  regulations  affeding  the  compensation  of  any  carrier,  it  shall  not  go  into 
effect  until  after  the  expiration  of  thirty  days  from  the  date  of  service  thereof  upon 
the  carrier.  All  orders  of  the  CommiKiion  amending  or  modifying  orders  previously 
issued,  if  made  upon  application  of  the  carrier,  shall  become  effective  as  tnerein  pro- 
vided. The  Commission  shall  have  authority  at  all  timas  to  alter,  modify,  add  to,  or 
vacate  any  order  it  shall  have  issued.  In  case  any  person,  company,  or  corporation 
other  than  a  carrier,  who  may  be  interested  in  the  traffic  or  transportation  involved; 
shall  be  included  as  a  party  defendant  or  respondent  in  addition  to  the  carrier  in  a 
proceeding  before  the  Commission,  orders  may  issue  against  such  additional  party  in 
the  same  manner,  to  the  same  extent,  and  subject  to  the  same  provisions  as  are 
authorized  with  respect  to  carriers. 

Sec.  10.  That  there  is  hereby  created  a  court  to  be  known  as  **  The  Court  of  Inter- 
state Commerce,"  w^hich  shall  consist  of  three  justices,  of  whom  two  shall  constitute 
a  Quorum.  Said  court  shall  be  a  court  of  record,  with  jurisdiction  as  hereafter 
denned.  The  justices  shall  be  arnxjinted  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  shall,  unless  removed  by  the  President  for  just  cause, 
hold  their  offices  during  good  behavior.  The  salary  of  each  justice  shall  Ije  seven 
thousand  five  hundred  dollars  per  year,  payable  in  the  same  manner  as  salaries  of 
judges  of  other  courts  of  the  United  States.  The  provisions  of  section  seven  hundretl 
and  fourteen  of  the  Revised  Statutes  of  the  United  States  relating  to  the  retirement 
of  judges  of  the  United  States  courts  shall  apply  to  the  justices  of  the  Court  of  Inter- 
state Commerce.  Such  court  shall  prescribe  the  form  and  style  of  its  seal  and  the 
form  of  writs  and  other  process  and  procedure  as  may  be  conformable  to  the  exercise 
of  its  jurisdiction.  The  court  shall  appoint  a  clerk,  who  shall  perform  and  exercise 
the  same  duties  and  powers  in  regard  to  all  matters  within  its  jnrisdiction  asare 
now  exercised  and  performed  by  the  clerk  and  reporter  of  the  Sui)renie  Court  of 
the  United  States,  so  far  as  may  be  applicable.  The  salary  of  the  clerk  of  the  court 
shall  be  three  thousand  dollars  a  year,  pavable  in  the  same  manner  as  the  salaries  of 
the  justices  of  said  court.  The  court  shall  have  i>ower  to  establish  all  rules  and  reg- 
ulations for  the  conduct  of  the  business  of  the  court  within  its  jurisdiction  as  con- 
ferred by  law.  The  court  shall  have  authority  to  appoint  and  fix  the  comi)ensation 
of  such  deputy  clerks  or  attendants  as  it  may  find  necessary  to  the  proper  perform- 
ance of  its  duties.  The  salaries  of  the  officers  and  all  the  expenses  of  the  court, 
including  all  necessary  exjienses  for  transportation  incurred  by  the  justices  of  the 
court,  or  by  the  marshal,  or  clerk,  or  any  deputy  clerk,  or  attendant  of  the  court, 
upon  official  business  in  any  other  ])lace  than  in  the  city  of  Washington,  shall  be 
aHowed  and  paid  out  of  the  appropriation  for  salaries  and  expenses  of  the  courts  of 
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the  Unitofl  States  upon  prefientation  of  itemized  vonchera  therefor.  The  ^noral 
sions  of  tho  court  Khail  be  heUl  in  the  city  of  Washin^n,  but  whenever  the  C(.>nyen- 
ien(!C  of  the  public  may  be  promoteil,  or  delay  and  expense  preventetl  tiiereby,  the 
court  may  liold  sessions  in  any  part  of  the  United  States.  The  court  sliaU  be  fur- 
nished by  the  Attorney -General  of  the  United  States  with  suitable  oflices  and  all 
necessary  office  supnlies. 

Sfic.  11.  That  said  court  of  interstate  commeroe  shall  have  exclusive  jurisdiction  to 
review  all  orders  of  the  Interstate  (Commerce  Com  mission  and  sununarily  to  enforce 
performance  thereof  by  writs  or  other  proper  process.  The  said  court;  shall  also 
iiave  exclusive  jurisdiction  in  all  proceetiingis  brou;^ht  by  or  upon  the  request  of  the 
Interstate  Commerce  Conmiinsion  under  section  three  of  an  act  to  farther  regulate 
commerce  with  foreign  nations  and  among  the  States,  approved  February  uirn.- 
teenth,  nineteen  hundred  and  three.  The  sai<l  court  shall  also  have  excloaiTe  and 
all  necessary  jurisdiction  to  enforce,  upon  the  petition  of  the  United  States  or  of  the 
Interstate  Commerce  Commission,  the  requirements  of  the  act  to  regulate  ooxnmen'e 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  acts  amendatory 
thereof  and  supplemental  thereto,  in  res{>ect  of  the  filmg  and  publication  of  eched- 
ules  of  rates,  fares,  and  cliarges  of  common  carriers  subject  to  the  provisions  of  said 
acts.  Disobedience  of  any  order,  writ,  or  other  process  of  said  court  shall  constitate 
contempt  of  said  court,  punishable  by  a  fine  payable  into  the  Treasury  of  the  United 
States  of  five  thousand  dollars  for  each  offense,  or  by  imprisonment  for  not  more 
than  one  year,  or  by  both  such  fine  and  such  imprisonment.  Every  distinct  viola- 
tion of  any  such  order,  writ,  or  other  proper  process  of  said  court  shall  be  a  separate 
offense,  and  each  day  of  the  continuance  of  such  violation  shall  be  deemed  a  sepa- 
rate offense. 


I)etition  it  shall  be  the  duty  of  the  clerk  of  the  said  court  to  serve  a  copy  thereof  upon 
the  Interstate  Commerce  Commission,  and  after  service  of  such  copy  oi  petition  upc»ii 
the  Interstate  Commerce  Commission  it  shall  be  its  duty  within  twenty  days  there- 
after to  cause  to  be  filed  in  said  court  a  duly  certified  copy  of  the  entire  record  in 
connection  with  the  order  to  be  reviewed,  including  the  petition,  answers,  testimony, 
report,  and  opinion  of  the  CommisHion,  its  order  and  all  other  papers  in  connection 
therewith.  Said  court  shall  thereupon,  as  speedily  as  may  be,  proceed  to  review  the 
order  appealed  from  as  to  its  justness,  reasonableness,  and  lawfulness  upon  the  said 
record  returned  by  the  Commission,  and  thereupon  if,  after  hearing  the  parties,  said 
court  shall  be  of  the  opinion  that  such  order  is  unjust,  unreasonable,  or  unlawful,  it 
shall  modify,  set  aside,  or  annul  the  same  by  appropriate  decree  or  remand  the  cause 
to  the  Interstate  Commerce  Commission  for  a  new  or  further  hearing;  otherwise  the 
order  of  said  Commission  shall  be  afiirmed.  Pending  such  review  the  said  court 
may,  upon  application  and  hearing,  if  in  its  opinion  the  order  under  review  is  clearly 
unjust,  unreasonable,  or  unlawful,  suspend  said  order. 

Skc.  13.  That  the  defense  in  such  proceeilings  in  review,  except  as  to  orders  of  the 
Commission  dismissing  an  application  or  petition,  shall  be  undertaken  by  the 
Attorney-General  of  the  Unitea  States,  and  the  costs  and  expenses  of  such  defensi* 
shall  be  paid  out  of  the  appropriation  for  the  expense  of  the  courts  of  the  UnitiNi 
States.  The  Commission  may,  with  the  consent  of  the  Attorney-General,  employ 
special  counsel  in  any  such  proceeding,  paying  the  expense  of  such  employment 
out  of  its  own  appropriation. 

Sec.  14.  That  if  any  party  bound  thereby  having  failed  to  file  petition  for  review 
within  the  time  hereinabove  specified  shall  refuse  or  neglect  to  obey  or  perform  any 
order  of  the  Commission  while  same  is  in  force,  or  having  filed  such  petition  for 
review  shall  refuse  or  neglect  to  obey  or  perform  any  order  of  the  Commission  SLt^ 
modified  or  affirmed  by  said  court  upon  review  as  aforesaid,  obedience  and  perform- 
ance thereof  shall  be  summarily  enforced  by  a  writ  of  injunction,  attachment,  or 
other  proper  process;  and  it  shall  be  lawful  for  such  court,  upon  petition  of  said 
Commission,  or  of  any  party  interested,  accompanied  by  a  certified  copy  of  the  order 
alleged  to  be  violated  and  evidence  of  the  violation  alleged,  to  issue  a  writ  of  injunc- 
tion, or  other  proper  process,  restraining  such  common  carrier  from  further  continu- 
ing such  violation  or  disobedience  of  such  order  or  requirement  of  said  Commission 
and  enjoining  obedience  to  the  same;  and  in  case  of  any  disobedience  of  any  such 
writ  it  shall  be  lawful  for  such  court  to  issue  writs  of  attachment,  or  any  other  proper 
process,  against  such  common  carrier,  and  if  a  corporation,  against  one  or  more  of 
the  directors,  officers,  or  agents  of  the  same,  or  against  any  owner,  lessee,  trustee, 
receiver,  or  other  persons  failing  to  olx?y  such  writ  or  other  proper  process. 

Sbc.  16.  That  the  decisions  of  said  court  shall  be  final,  and  no  appeal  therefrom 
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sha]]  lie  unless,  in  the  opinion  of  the  said  court,  a  constitutional  question  is  involved 
which  ought  to  he  reviewed  by  the  Supreme  CJourt  of  the  United  States,  or  unless 
the  Supreme  Court  of  the  United  States,  upon  it  app^ring  to  its  satisfaction  that  a 
(institutional  cjuestion  is  involved  in  said  decision  which  ought  to  be  reviewed  in 
tiie  Supreme  Court,  issues  a  writ  of  certiorari  directed  to  the  clerk  of  said  court  to 
transmit  the  record  in  such  case  to  the  Supreme  Court  for  review.  In  the  Supreme 
Court  such  case  shall  take  precedence  over  all  other  proceedings  except  cnminal 
cases.  During  the  pendency  of  any  appeal  to  the  Supreme  Court  neither  the  order 
of  said  court  nor  the  execution  of  any  writ  or  process  shall  be  stayed  or  suspended. 
The  defense  in  all  such  appeals  in  the  Supreme  Court,  except  appeals  from  orders 
affirming  an  order  of  the  Commission  which  dismisses  an  application  or  petition, 
phall  lie  undertaken  by  the  Attorney-General  of  the  United  States,  and  the  costs  and 
expenses  of  such  defense  shall  be  paid  out  of  the  appropriation  for  the  expenses  of 
the  courts  of  the  United  States.  The  Commission  may,  with  the  consent  of  the 
Attorney-General,  employ  special  counsel  in  any  appeal  to  or  review  by  the  Supreme 
Court,  paying  the  expense  of  such  employment  out  of  its  own  appropriation. 

Sec.  16.  That  in  case  of  disobedience  to  a  subpoena  the  Commission,  or  any  party 
to  a  proceeding  before  the  Commission,  may  invoke  the  aid  of  said  court  of  inter- 
state commerce  in  requiring  the  attendance  and  testimony  of  witnesses  and  the  pro- 
duction of  books,  papers,  and  documents,  under  the  provisions  of  the  act  to  regulate 
commerce  and  the  acts  amendatory  thereof  and  supplemental  thereto,  and  in  case 
of  contumacy  or  refusal  to  obey  a  subpoena  issued  to  any  common  carrier  subject  to 
the  provisions  of  said  acts,  or  other  j^erson,  said  court  may  issue  an  order  requiring 
such  common  carrier  or  other  person  to  appear  bef.  ro  said  Commission  (and  pro- 
duce books  and  papers  if  so  desired)  and  give  evidence  touching  the  matter  in  ques- 
tion; and  any  failure  to  ol)ey  such  order  of  the  court  shall  t^  punished  by  such 
court  as  a  contempt  thereof  in  the  same  manner  as  hereinabove  provided  for  disobe- 
dience of  oth€»r  oniers  of  said  court  amounting  to  a  contempt  thereof. 

Sec.  17.  That  it  shall  be  the  duty  of  the  Interstate  Commerce  Commission  to  pro- 
ceed expeditiously  with  the  trial  and  determination  of  all  cases  brought  before  it, 
and  to  render  a  decision  in  each  case  within  sixty  days  after  the  cause  has  been 
finally  submitted. 

Sfic.  18.  That  all  acts  and  parts  of  acts  in  conflict  with  the  provisions  of  this  act 
are  hereby  repealed:  Providedy  That  such  repeal  shall  not  affect  causes  now  pending 
ji  court,  and  such  causes  shall  be  prosecuted  to  a  conclusion  in  the  manner  heretofore 
provided  by  law.  All  existing  laws  relative  to  testimony  in  cases  or  proceetlings 
under  or  connected  with  the  act  to  regulate  commerce  and  the  acts  amendatory 
thereof  or  supplemental  thereto  shall  also  apply  to  any  case  or  proi^eedings  authorized 
by  this  act. 

Sbc.  19.  That  this  act  shall  take  effect  from  the  date  of  its  passage. 


THE  ACT  TO  REGULATE  COMMERCE 

(AS  AMENDED) 


AND 


ACTS  SUPPLEMENTARY  THERETO, 


INCLUDING  - 


ACTS  RELATING  TO  RAILWAY  SAFETY  APPLIANCES  AND 

RAILWAY  ACCIDENTS. 


THE  ANTITRUST  ACT 

AND 

ACTS  SUPPLEMENTARY  THERETO. 


1887-1905. 


AOT  TO  SBOULATB  OOMMBBCB  AVD  AXSHSIVO  ACTS,  BHOWIHO  CITATIONS. 

1887-190t. 

Pablic  No.  41,  approved  February  4, 1887,  and  in  effect  April  5, 1887,  2d  sesB.,  49tli 
CJong.  (U.  8.  Stat  L.,  vol.  24,  p.  379;  Supp.  to  Rev.  Stat,  vol.  1,  p.  529). 

Pablic  No.  237,  approved  and  in  effect  Aogost  7,  1888,  let  sesB.,  50th  Gong.  (U.  S. 
Stat  L.,  vol.  25,  p.  382;  Supp.  to  Rev.  Stat,  vol.  1,  p.  602). 

Pablic  No.  125,  approved  and  in  effect  March  2,  1889,  2d  sees.,  60th  Gong.  (U.  S. 
Stat  L.,  vol.  25,  p.  855;  Snpp.  to  Rev.  Stat,  vol.  1,  p.  684). 

Pablic  No.  72,  approved  and  in  effect  February  10, 1891,  2d  seflB.,  5l8t  Gong.  (U.  8. 
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act) 

Public  No.  82,  approved  Fel)ruary  11,  1903,  2d  sess.,  57th  Gong.  (U.  S.  Stat.  L., 
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p.  1031).  Extract  from  general  deficiency  act  Authority  for  a])pointment  of  assist- 
ants to  the  Attorney-General. 
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THE  ACT  TO  REGULATE  COMMERCE. 


£e  it  enacted  hy  the  Senate  and  House  of  Representati/oes 
of  the  United  States  of  America  in  Congress  assetnhled^ 
That  the  provisions  of  this  act  shall  apply  to  any  common 
carrier  or  carriers  engaged  in  the  transportation  of  pas- 
sengers or  property  wholly  by  mlroad,  or  partly  by  rail- 
road and  partly  by  water  when  both  are  used,  under  a 
common  control,  management,  or  armngement,  for  a 
continuous  carriage  or  shipment,  from  one  State  or  Terri- 
tory of  the  United  States,  or  the  District  of  Columbia,  to 
any  other  State  or  Territory  of  the  United  States  or  the 
District  of  Columbia,  or  from  any  place  in  the  United 
States  to  an  adjacent  foreign  country,  or  from  anj^  place 
in  the  United  States  through  a  foreign  country  to  any 
other  place  in  the  United  States,  and  also  to  the  transpor- 
tation in  like  manner  of  property  shipped  from  any  place  tj.^jJ^^J^^^^^j'J^^ 
in  the  United  States  to  a  foreign  country  and  carried  from  ^^}^^  ^  ^^® 
such  place  to  a  port  of  transshipment,  or  shipped  from  a 
foreign  countr}^  to  any  place  in  the  United  States  and  car- 
ried to  such  place  from  a  port  of  entry  either  in  the  United 
States  or  an  adjacent  foreign  country:  Provided^  hmrcver^ 
That  the  provisions  of  this  act  shall  not  apply  to  the  trans- 
portation of  pjissengers  or  property,  or  to  the  receiving, 
delivering,  storage,  or  handling  of  property,  wholly  within  ^^J^  to^tranv 
one  State,  and  not  shipped  to  or  from  a  foreign  country  SJithinonestate 
from  or  ta  any  State  or  Territory  as  aforesaid. 

The  term  "  railroad  "  as  used  in  this  act  shall  include  all 
bridges  and  ferries  used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  operated  under  a 
contract,  agreement,  or  lease;  and  the  term  "  transporta- ..  J^^J^Jf.^^^'^'^^J 
tion"  shall  include  all  instrumentalities  of  shipment  or  J^^J|p^''**"""" 
carriage. 

All  charges  made  for  any  service  rendered  m*  to  be  ren- 
dered in  the  transportation  of  passengers  or  property  as 
aforesaid,  or  in  connection  therewith,  or  for  the  receiving, 
delivering,  storage,  or  handling  of  such  property,  shall  be 
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chaiges  must  reasonable  and  just;  and  every  unjust  and  unreasonable 
and  just  charge  for  such  service  is  prohibited  and  declared  to  be 

unlawful. 

Sec  2.  That  if  any  common  carrier  subject  to  the  pro- 
visions of  this  act  shall,  directly  or  indirectly,  by  any 
special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  any  service  rendered,  or 
to  be  rendered,  in  the  transportation  of  passengers  or 
property,  subject  to  the  provisions  of  this  act,  than  it 

criminstton^de^^'^*^''^^®'  demands,  collccts,  or  receives  from  any  other 
fined  and  forbid- person  or  pcrsons  for  doing  for  him  or  them  a  like  and 

contemporaneous  service  in  the  transportation  of  a  like 
kind  of  traffic  under  substantial!}^  similar  circumstances 
and  conditions,  such  common  carrier  shall  bo  deemed 
guilty  of  unjust  discrimination,  which  is  hereby  prohibited 
and  declared  to  be  unlawful. 

Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier 

subject  to  the  provisions  of  this  act  to  make  or  give  any 

undue  or  unreasonable  preference  or  advantage  to  any 

particular  person,  company,  firm,  corporation,  or  locality. 

Undue  or  un- or  any  particular  description  of  traffic,  in  any  respect 

ti^e  forbidden"  whatsoever,  or  to  subject  any  particular  person,  company, 

firm,  coiporation,  or  localit}^,  or  anj^  particular  descrip- 
tion of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever. 

Every  common  carrier  subject  to  the  provisions  of  this 
act  shall,  according  to  their  respective  powers,  aflFord  all 
inulrchange  'of  reasonable,  proper,  and  equal  facilities  for  the  interchange 
traffic.  Qf  traffic  l)ctweon  their  respective  lines,  and  for  the  receiv- 

ing, forwarding,  and  delivering  of  passengers  and  prop- 
erty to  and  from  their  several  lines  and  those  connecting 
•oJt^ween°con°  therewith,  and  shall  not  discriminate  in  their  rates  and 
Jg=^^°«i^®«^<>'- charges  l>ctween  such  connecting  lines;  but  this  shall  not 
be  constiTied  as  requiring  any  such  common  carrier  to 
give  the  use  of  its  tracks  or  terminal  facilities  to  another 
carrier  engaged  in  like  business. 

Sec.  4.  That  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  act  to  charge  or 
receive  any  greater  compensation  in  the  aggregate  for  the 
J^}"{5^^^^ort  transportation  of  passengers  or  of  like  kind  of  property,  , 
under  substantially  similar  circumstances  and  conditions,  ' 
for  a  shoiler  than  for  a  longer  distance  over  the  same  j 
line,  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance;  but  this  shall  not  be  construed 
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as  autlforizing  any  common  carrier  within  the  terms  of 

this  act  to  charge  and  receive  as  great  compensation  for  a 

shorter  as  for  a  longer  distance:  Pnyvided^  however^  That 

upon  application  to  the  Commission  appointed  under  ^^^^h^^^t^orit^^to 

provisions  of  this  act,  such  common  carrier  may,  in  special  fl^m^^he^^*^^" 

cases,  after  investigation  b)'  the  Commission,  be  author- goj  of  twa  sec- 

ized  to  charge  less  for  longer  than  for  shorter  distances 

for  the  transportation  of  passengers  or  property;  and  the 

Commission  may  from  time  to  time  prescribe  the  extent 

to  which  such  designated  common  carrier  may  be  relieved 

from  the  operation  of  this  section  of  this  act. 

Sec.  5.  That  it  shall  be  unlawful  for  any  common  carrier  friigiita*  and  di- 
su])]ect  to  the  provisions  of  this  act  to  enter  into  any  con-  i^ngsTorWddcn™ 
tract,  agreement,  or  combination  with  any  other  common 
carrier  or  carriers  for  the  pooling  of  freights  of  diflfcrcnt 
and  competing  railroads,  or  to  divide  between  them  the 
aggregate  or  net  proceeds  of  the  earnings  of  such  rail- 
roads, or  any  portion  thereof;  and  in  any  case  of  an  agree- 
ment for  the  pooling  of  freights  as  aforesaid,  each  day  of 
its  continuance  shall  be  deemed  a  separate  offense. 

Sec.  6.  {As  amended  3Iarch  2 ^1889.)  That  every  common 
carrier  subject  to  the  provisions  of  this  ai-it  shall  print  and 
keep  open  to  public  inspection  schedules  showing  the  mtcs 
and  fares  and  charges  for  the  transportation  of  passengers 
and  property  which  any  such  common  carrier  has  estab- 
lished, and  which  are  in  force  at  the  time  upon  its  route. 
The  schedules  printed  as  aforesaid  by  any  such  common 
carrier  shall  plainly  state  the  places  upon  its  railroad  be- 
tween which  propert}'  and  passengers  will  be  carried,  and 
shall  contain  the  classification  of  freight  in  force,  and  shall  • 

also  state  separately  the  terminal  charges  and  any  rules  or 
regulations  which  in  any  wise  change,  affect,  or  determine 
any  part  or  the  aggregate  of  such  aforesaid  rates  and  fares 
and  charges.     Such  schedules  shall  be  plainly  printed  in  j^Singof sche^ 
large  type,  and  copies  for  the  use  of  the  public  shall  beJ^J^^^,^'  '*aS5 
posted   in  two  public  and  conspicuous  places,  in  every  j^J^^'^^^Jo^^^^^^^^ 
depot,  station,  or  office  of  such  carrier  where  passengers  f^tii^uHTsHme' 
or  freight,  respectively,  are  received  for  transportation,  in  J;^^/^Y^2{^*2^ 
such  form  that  they  shall  be  accessible  to  the  public  and*^^'^^^^- 
can  be  conveniently  inspected. 

Any  common  carrier  subject  to  the  provisions  of  this  actpJ^tin^ofHche!^ 
receiving  freight  in  the  United  States  to  be  carried  through  "reight  "wriwi 
a  foreign  country  to  any  place  in  the  United  States  shall  ^imSy*'**'***^ 
also  in  like  manner  print  and  keep  open  to  public  inspec- 
tion, at  every  depot  or  ofiSce  where  such  freight  is  received 
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for  shipment,  schedules  showinj^  the  through  rateH  estab- 
lished and  charged  by  such  conimon  carrier  to  all  points 
in  the  United  States  beyond  the  foreign  country  to  which 
iect*to**ciiitomB^^  *^^^^P^  f rcight  for  shipment;  and  any  freight  shipped 
ftSiureto  *i?wi^'^^^  ^^^  United  States  through  a  fordign  country  into 
through  rates,     the  United  States,  the  through  rate  on  which  shall  not 

have  been,  made  public  as  required  by  this  act,  shall, 
before  it  is  admitted  into  the  United  States  from  said  for- 
eign country,  be  subject  to  customs  duties  as  if  said  freight 
were  of  foreign  production;  and  any  law  in  conflict  with 
this  section  is  hereby  repealed. 
ii7noUcJo/*ad^  No  advance  shall  be  made  in  the  rates,  fares,  and  charges 
murt^^ve™.^  w'^'^^^  ^*^^'^  ^^^  established  and  published  as  aforesaid  by 

any  common  carrier  in  compliance  with  the  requirements 

of  this  section,  except  after  t-on  da3\s'  public  notice,  which 

shall  plainl}^  state  the  changes  projwsed  to  be  made  in  the 

schedule  then  in  force,  and  the  time  when  the  increased 

rates,  fares,  or  charges  will  go  into  eflfect;  and  the  proposed 

changes  shall  be  shown  by  printing  new  schedules,  or  shall 

be  plainly  indicated  upon  the  schedules  in  force  at  the  time 

Three   days' and  kept  opcn  to  public  inspection.     Reductions  in  such 

reduction  in  published  rates,  fares,  or  charges  shall  only  be  made  aftei 

given.  three  days'  previous  public  notice,  to  be  given  in  the  sjimo 

manner  that  notice  of  an  advance  in  rates  must  be  given. 
no?*to*be^d^vi-     ^"^  whcu  any  such  common  carrier  shall  have  estab- 
ated  from.         lished  and  published  its  rates,  fares,  and  charges  in  com- 
pliance with  the  provisions  of  this  section,  it  shall  Ix* 
unlawful  for  such  common  carrier  to  charge,  demand, 
collect,  or  receive  from  any  person  or  persons  a  greater 
•  or  less  compensation  for  the  transportation  of  passengers 

or  property,  or  for  any  services  in  connection  therewith, 
than  is  specified  in  such  published  schedule  of  rates,  fares, 
and  charges  as  may  at  the  time  be  in  force, 
nira'^of  ^ra^?ef'     Every  common  carrier  subject  to  the  provisions  of  this 
gSmiSt  beamed' ^^^  ^^^^^  ^'®  ^^'^^^  ^^^  Commission  hereinafter  provided  for 
5i{?  ^^™™**' copies  of  its  schedules  of  rates,  fares,  and  charges  which 

have  been  established  and  published  in  compliance  with 

the  requirements  of  this  section,  and  shall  promptly  notify 

Copies  of  con- said  Commission  of  all  changes  made  in  the  same.     Every 

ments.  'and  ar-  such  commou  carrier  shall  also  file  with  said  Commission 

rangementsmust  •  ^      n 

be   filed  wuhcopics  Of  all  contracts,  agreements,  or  arrangements  with 

Commiwrion.  ,  •.!,.  Jr^^. 

other  common  carriers  m  relation  to  anv  traffic  aflfected  bv 
mn?Seflied'*fh  ^^^  pi'ovisions  of  this  act  to  which  it  may  !>e  a  partj%  And 
commiasion.       in  cascs  where  passengers  and  freight  pass  over  continuous 

lines  or  routes  operated  by  more  than  one  common  carrier, 
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and  the  sevei'al  common  carriers  operating  such  lines  or 
routes  establish  joint  tariffs  of  rates  or  fares  or  charges  for 
such  continuous  lines  or  routes,  copies  of  such  joint  tariffs 
shall  also,  in  like  manner,  be  filed  with  said  Commission. 
ISuch  joint  rates,  fares,  and  charges  on  such  oontinuous 
lines  so  filed  as  aforesaid  shall  be  made  public  by  such 
common  carriers  when  directed  by  said  Commission,  in  so 
far  as  may,  in  the  judgment  of  the  Commission,  be  deemed    J*o^er  of  com- 

*^  ^  <*      o  f  mission   to   pre- 

practicable;  and  said  Commission  shall  from  time  to  time  scribe  publicity. 
prescribe  the  measure  of  publicity  which  shall  be  given  to 
such  rates,  fares,  and  charges,  or  to  such  part  of  them  as 
it  may  deem  it  practicable  for  such  common  carriers  to 
publish,  and  the  places  in  which  they  shall  be  published. 

No  advance  shall  bfe  made  in  joint  rates,  fares,  and^i^^^^^J^^^ 
charges,  shown  upon  joint  tariffs,  except  after  ten  days' jjf "^o/^f ^^^5*^^^ 
notice  to  the  Commission,  which  shall  plainly  state  thec^/j|4;    *"^ 
changes  proposed  to  be  made  in  the  schedule  then  in  force, 
and  the  time  when  the  increased  I'ates,  fares,  or  charges 
will  go  into  effect.     No  reduction  shall  be  made  in  joint 
rates,  fares,  and  charges,  except  after  three  days'  notice,  ^jrc^to^com- 
to  be  given  to  the  Commission  as  is  above  provided  in  the  JJJ^**JJ^°^^*J^^^ 
c*ase  of  an  advance  of  joint  rates.     The  Commission  nia}' ^'^^^,J*'^**'  *"** 
make  public  such  proposed  advances,  or  such  reductions,  in  mi^iof/to  make 
such  manner  as  may,  in  its  judgment,  be  deemed  prac-J^^^Jj^^^  Jj^^iJ^; 
ticable,  and  may  prescribe  from  time  to  time  the  measure 
of  publicity  which  common  carriers  shall  give  to  advances 
or  reductions  in  joint  tariffs. 

It  shall  be  unlawful  for  any  common  carrier,  party  to    Joint  rates, 
any  joint  tariff,  to  charge,  demand,  collect,  or  receive  from  charsres'  must 

'^  ^  '  .1  .-i.       "<>t  be  deviated 

any  person  or  persons  a  greater  or  less  compensation  for  from. 
the  transportation  of  persons  or  property,  or  for  any  serv- 
ices in  connection  therewith,  between  any  points  as  to 
which  a  joint  rate,  fare,  or  charge  is  named  thereon  than  is 
specified  in  the  schedule  filed  with  the  Commission  in  force 
at  the  time. 

The  Commission  may  determine  and  prescribe  the  form^^^™°^^^J^y\^ 
in  which  the  schedules  required  by  this  section  to  be  keptjjjj;^  ^'/  ^^' 
open  to  public  inspection  shall  be  prepared  and  arranged,  [.JJ^^fj.*     *"^ 
and  may  change  the  form  from  time  to  time  as  shall  be 
found  expedient. 

If  any  such  common  carrier  shall  neglect  or  refuse  to 
file  or  publish  its  schedules  or  tariffs  of  rates,  fares,  and 
charges  as  provided  in  this  section,  or  any  part  of  the 
same,  such  common  carrier  shall,  in  addition  to  other 
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Penaiues    for  penalties  herein  prescribed-,  l>e  subject  to  a  writ  of  nian- 

neglectorrefiwai  *  .ii  •         •  t>     t        »t»i 

to  file  or  publish  damus,  to  be  issued  by  any  Circuit  court  of  the  United 
charges.  *  States  in  the  judicial  district  wherein  the  principal  office 
of  said  common  carrier  is  situated,  or  wherein  such  offense 
may  be  committed,  and  if  such  common  carrier  be  a  for- 
eign corporation  in  the  judicial  circuit  wherein  such  com- 
mon carrier  accepts  trafBc  and  has  an  agent  to  perform 
such  service,  to  compel  compliance  with  the  aforesaid 
provisions  of  this  section;  and  such  writ  shall  issue  in  the 
name  of  the  people  of  the  United  States,  at  the  relation  of 
the  Commissioners  appointed  under  the  provisions  of  this 
act;  and  the  failure  to  comply  with  its  requirements  shall 
be  punishable  as  and  for  a  contempt;  and  the  said  Com- 
missioners, as  complainants,  may  afso  apply,  in  an}"^  such 
circuit  court  of  the  United  States,  for  a  writ  of  injunction 
against  such  common  carrier,  to  restrain  such  cx^mmon 
carrier  from  receiving  or  transporting  property  among 
the  several  States  and  Territories  of  the  United  States,  or 
between  the  United  States  and  adjacent  foreign  countries, 
or  between  ports  of  transshipment,  and  of  entry  and  the 
several  States  and  Territories  of  the  United  States,  as 
mentioned  in  the  first  section  of  this  act,  until  such  com- 
mon carrier  shall  have  complied  with  the  aforesaid  pro- 
visions of  this  section  of  this  act. 

Sec.  7.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  enter  into  any  com- 
bination, contract,  or  agreement,  expressed  or  implied,  to 
prevent,  by  change  of  time  schedule,  carriage  in  different 
cars,  or  by  other  means  or  devices,  the  carriage  of  freights 
from  being  continuous  from  the  place  of  shipment  to  the 
place  of  destination;  and  no  break  of  bulk,  stoppage,  or  in- 
terruption made  by  such  common  carrier  shall  prevent  the 
carriage  of  freights  from  being  and  being  treated  asonecon- 
ci?rViagV**of  tinuous  Carriage  from  the  place  of  shipment  to  the  place  of 
pu^c^lTofshi^ destination,  unless  such  break,  stoppage,  or  interruption 
dStination**^^  °' was  made  in  good  faith  for  some  necessary  purpose,  and 

without  any  intent  to  avoid  or  unnecessarily  interrupt  such 
continuous  carriage  or  to  evade  any  of  the  provisions  of 
this  act. 

Sec.  8.  That  in  case  any  common  carrier  subject  to  the 
provisions  of  this  act  shall  do,  cause  to  be  done,  or  permit  to 
be  done  any  act,  matter,  or  thing  in  this  act  prohibited  or 
declared  to  ]>e  unlawful,  or  shall  omit  to  do  any  act,  matter, 
or  thing  in  this  act  required  to  be  done,  such  common  car- 
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rier  shall  be  liable  to  the  person  or  persons  iniured  thereby    Liability  of 

-,,_,-  .      #    1  i    .        1  •  %  common  carriers 

for  the  full  amount  of  damages  sustained  in  consequence  of  for  damages. 
any  such  violation  of  the  provisions  of  this  act,  together 
with  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  by 
the  court  in  every  case  of  recovery,  which  attorney's  fee 
shall  be  taxed  and  collected  as  part  of  the  costs  in  the  case. 

Sec.  9.  That  any  person  or  persons  claiming  to  be  dam- 
aged by  any  common  carrier  subject  to  the  provisions  of  this 
act  may   either  make  complaint  to  the  Commission  as 
hereinafter  provided  for,  or  may  bring  suit  in  his  or  their  ii^® to*"^*^dam- 
own  behalf  for  the  recovery  of  the  damages  for  which  such  J^thS^to  com- 
common  carrier  may  be  liable  under  the  provisions  of  thisgj^j^^g*^^**®^™- 
act,  in  any  district  or  circuit  court  of  the  United  States  of  ^^f^l^*'"^^^^^* 
competent  jurisdiction;  but  such  person  or  persons  shall ^""• 
not  have  the  right  to  pursue  both  of  said  remedies,  and 
must  in  each  case  elect  which  one  of  the  two  methods  of 
procedure  herein  provided  for  he  or  they  will  adopt.     In 
any  such  action  brought  for  the  recovery  of  damages  the 
court  before  which  the  same  shall  be  pending  may  compel  ^JJ|®^^^'^<^c.,  of 
any  director,  officer,  receiver,  trustee,  or  agent  of  the  cor-  ^tifl™^®"*^  ^ 
{)oration  or  company  defendant  in  such  suit  to  attend, 
appear,  and  testify  in  such  case,  and  may  compel  the  pro- 
duction of  the  books  and  papers  of  such  coiporation  or 
company  party  to  any  such  suit;  the  claim  that  any  such 
testimony  or  evidence  may  tend  to  criminate  the  person 
giving  such  evidence  shall  not  excuse  such  witness  from 
testifying,  but  such  evidence  or  testimony  shall  not  be 
used  against  such   person  on  the  trial  of  any  criminal 
pi'oceeding. 

Sec.  10.  (Am  amended  March  ^,  1899.)  That  any  com-    Penalties  for 

-.,,,,  ..  *.!_.  X  1  violations  of  act 

mon  carrier  subject  to  the  provisions  of  this  act,  or  when-  by  carriers,   or 

wlicn  the  carrier 

ever  such  common  carrier  is  a  corporation,  any  director i«  a  corpora- 

«,  .,  jj  •  x         i.  1  i.    ^"*"'  *^  offlcera, 

or  omcer  thereof,  or  anv  receiver,  trustee,  lessee,  asfent,  aRente,   or  em- 

..       '  ^  1         J    1.  u  1-         ploy^s;  Fine  and 

or  person,  acting  for  or  employed  by  such  corporation,  imprisonment. 
who,  alone  or  with  any  other  corporation,  company,  per- 
son, or  party,  shall  willfully  do  or  cause  to  be  done,  or 
<hall  willingly  suffer  or  permit  to  be  done,  any  act,  matter, 
<>r  thing  in  this  act  prohibited  or  declared  to  be  unlawful, 
or  who  shall  aid  or  abet  therein,  or  shall  willfully  omit  or 
fail  to  do  any  act,  matter,  or  thing  in  this  act  required  to 
be  done,  or  shall  cause  or  willingly  suffer  or  permit  any 
act,  matter,  or  thing  so  directed  or  required  by  this  act  to 
be  done  not  to  be  so  done,  or  shall  aid  or  abet  any  such 
omission  or  failure,  or  shall  be  guilty  of  any  infraction  of 
this  act,  or  shall  aid  or  abet  therein,  shall  Ije  deemed  guilty 
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of  a  misdemeanor,  and  shall,  upon  conviction  thereof  in 
an}'  district  court  of  the  United  States  within  the  jurisdic- 
tion of  which  such  offense  was  committed,  be  subject  to  a 
fine  of  not  to  exceed  five  thousand  dollars  for  each  offense: 
Pf'ovided^  That  if  the  offense  for  which  any  person  shall 
be  convicted  as  aforesaid  shall  be  an  unlawful  discrimi- 
nation in  rates,  fares,  or  charges,  for  the  transportation 
of  passengers  or  property,  such  person  shall,  in  addition 
to  the  fine  hereinbefore  provided  for,  be  liable  to  impris- 
onment in  the  penitentiary  for  a  term  of  not  exceeding 
two  3'ear8,  or  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court. 
faSewiilM  e/c'  ^^^^  commou  Carrier  subject  to  the  provisions  of  this 
o&cereoragem!.^  ^^^  ^^*>  wheucver  such  common  carrier  is  a  corporation, 
onmenl^  ^^"'^^"^^^  officer  or  agent  thereof,  or  any  person  acting  for  or 

employed  by  such  corporation,  who,  by  means  of  false 
billing,  false  classification,  false  weighing,  or  false  report 
of  weight,  or  by  any  other  device  or  means,  shall  know- 
ingly and  willfully  assist,  or  shall  willingl}'  suffer  or  per- 
mit, any  person  or  persons  to  obtain  transportation  for 
property  at  less  than  the  regular  rates  then  established 
and  in  force  on  the  line  of  transportation  of  such  common 
carrier,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  upon  conviction  thereof  in  any  court  of  the  United 
States  of  (competent  jurisdiction  within  the  district  in 
which  such  offense  was  committed,  be  subject  to  a  fine  of 
not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  penitentiary  for  a  term  of  not  exceeding  two  years;  or 
both,  in  the  discretion  of  the  court,  for  each  offense. 
fai^'buiing.etc'  ^^J  P^^'^on  and  any  officer  or  agent  of  any  corporation 
other^CTsSn^^^  Company  who  shall  deliver  property  for  transportation 
Sment      *^^^  to  an}'  commou  carrier,  subject  to  the  provisions  of  this  act, 

or  for  whom  as  consignor  or  consignee  any  such  carrier 
shall  transport  property,  who  shall  knowingly  and  will- 
fully, by  false  hilling,  false  classification,  false  weighing, 
false  representation  of  the  contents  of  the  package,  or  false 
report  of  weight,  or  by  any  other  device  or  means,  whether 
with  or  without  the  consent  or  connivance  of  the  carrier, 
its  agent  or  agents,  obtain  transpoi*tation  for  such  prop- 
erty at  less  than  the  regular  rates  then  established  and  in 
force  on  the  line  of  transportation,  shall  be  deemed  guilt}' 
of  fraud,  which  is  hereby  declared  to  be  a  misdemeanor, 
and  shall,  upon  conviction  thereof  in  any  court  of  the  United 
States  of  competent  jurisdi(*tion  within  the  district  in  which 
such  offense  was  committed,  }»e  subject  for  each  offense  to 


THE  ACT  TO  REGULATE  COMMERCE.  11 

a  fine  of  not  exceeding  five  thousand  dollars  or  imprison- 
ment in  the  penitentiary  for  a  tenn  of  not  exceeding  two 
years,  or  both,  in  the  discretion  of  the  court. 

If  any  such  person,  or  any  oflScer  or  agent  of  any  suchj^JJJJJ^®"^,^'^^ 
corporation  or  company,  shall,  by  payment  of  money  or  JJ^SiSiStrun? 
other  thing  of  value,  solicitation,  or  otherwise,  induce  any  Imprisonment 
conmion  carrier  subject  to  the  provisions  of  this  act,  or  any  w.?th  carri*r"{S 
of  its  oflScers  or  agents,  to  discriminate  unjustly  in  his,  its,  <*ftradge8. 
or  their  favor  as  against  any  other  consignor  or  consignee 
in  the  ti-ansportation  of  property,  or  shall  aid  or  abet  any 
common  earner  in  any  such  unjust  discrimination,  such 
person  or  such  officer  or  agent  of  such  corporation  or  com- 
pany shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof  in  any  court  of  the  United  States 
of  competent  jurisdiction  within  the  district  in  which  such 
oflfense  was  committed,  be  subject  to  a  fine  of  not  exceeding 
five  thousand  dollars,  or  imprisonment  in  the  penitentiary 
for  a  term  of  not  exceeding  two  years,  or  both,  in  the  dis- 
cretion of  the  court,  for  each  offense;  and  such  person,  cor- 
pomtion,  or  company  sliall  also,  together  with  said  common 
carrier,  be  liable,  jointly  or  severally,  in  an  action  on  the 
case  to  be  brought  by  any  consignor  or  consignee  discrimi- 
nated against  in  any  court  of  the  United  States  of  com- 
petent jurisdiction  for  all  damages  caused  by  or  resulting 
therefrom. 

Sec.  11.  That  a  Commission  is  hereby  created  and  estab-  cJ^mel-ce  com^ 
lisbed  to  be  known  as  the  Inter-State  Commerce  Commis-  miasionera— how 

appolntea. 

sion,  which  shall  be  composed  of  five  Commissioners,  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  The  Commissioners  first  ap- 
pointed under  this  ac;t  shall  continue  in  office  for  the  term 
of  two,  three,  four,  five,  and  six  years,  respectively,  from 
the  first  day  of  January,  anno  Domini  eighteen  hundred 
and  eighty -seven,  the  term  of  each  to  be  designated  by  the  j^^JJ^^^'  ^^' 
President;  but  their  successors  shall  be  appointed  for  terms 
of  six  years,  except  that  any  person  chosen  to  fill  a  vacancy 
shall  be  appointed  only  for  the  unexpired  time  of  the  Com- 
missioner whom  he  shall  succeed.  Any  Commissioner  may 
be  removed  by  the  President  for  inefficiency,  neglect  of 
duty,  or  malfeasance  in  office.  Not  more  than  three  of  the 
Commissioners  shall  be  appointed  from  the  same  political 
party.  No  person  in  tlie  employ  of  or  holding  any  official 
relation  to  any  common  currier  subject  to  the  provisions  of 
this  act,  or  owning  stock  or  bonds  thereof,  or  who  is  in  any 
manner  pecuniarily  interested  therein,  shall  enter  upon  the 


12  THR    ACT   TO   RKGTTLATE   COMMERCE. 

duties  of  or  hold  such  office.     Said  Commissioners  shall 

not  engage  in  any  other  business,  vocation,  or  employment. 

No  vacancy  in  the  Conunission  shall  impair  the  right  o^  the 

remaining  Commissioners  to  exercise  all  the  powers  of 

the  Commission. 

dn^ty  of^'commi^     "  Sec.  12.  {As  amended  March  2, 1889,  and  F^uary  10. 

iJito  bS«in"e'^*o1-^*^^-)    "^^^^  ^^  Commission   hereby  created  shall  have 

{^^j^^f^'J^^P  authority  to  inquire  into  the  management  of  the  busine-v^ 

regard  thereto,    of  all  coHunou  Carriers  subjcct  to  the  provisions  of  this 

act,  and  shall  keep  itself  informed  as  to  the  manner  and 

method  in  which  the  same  is  conducted,  and  shall  have  the 

comminionre-risrht  to  obtain  from  such  common  carriers  full  and  com- 

quired    to    exe-     ^  , 

^"^^"^  ®°te®  plete  information  necessary  to  enable  the  Commission  to 

proYiaioiis  of  this  ^  ^  -^ 

»ct«  perform  the  duties  and  carry  out  the  objects  for  which  it 

was  created;  and  the  Commission  is  hereby  authorized  and 

required  to  execute  and  enforce  the  provisions  of  this  act; 

and  upon  the  request  of  the  Commission,  it  shall  be  the 

tric?7ttorney^  duty  of  any  district  attorney  of  the  U  nited  States  to  whom 

SSecSon  of^il- ^'^^  Commission  may  apply  to  institute  in  the  proper  court 

tomey-Generai.  ^^^  ^  prosecute  Under  the  direction  of  the  Attorney- 

Geneml  of  the  United  States  all  necessary  proceedings  f  or 
the  enforcement  of  the  provisions  of  this  act  and  for  the 

™^^«#"^«S^Puiii'^hment  of  all  violations  thereof,  and  the  costs  and  ex- 
penses oi  prose-  *  ' 

ou"o?^^pri^  P^"^®^  ^^  ^^'^^  prosecution  shall  be  paid  out  of  the  appro - 
**  R)we/of^^m- P^'^*^^^"  ^^^  ^^  expenses  of  the  courts  of  the  United 
Suire^attendance^^^'*^'  ^^^  ^^^  ^^  purposcs  of  this  act  the  Commission 
w"un^s^?^and  ^^  ^^^6  powcr  to  require,  by  subpcena,  the  attendance 
Socu^en^t'ary  ^'^^  testimony  of  witnesses  and  the  production  of  all  boofc*, 
evidence  papers,  tariffs,  contracts,  agreements,  and  documents  re- 

lating to  any  matter  under  investigation, 
may  hi?oke*aid     '"Such  attendance  of  witnesses,  and  the  production  of 
*^S^*wito«»M  to  ^^^^  documentary  evidence,  may  be  requii-ed  from  any 
attend  and  tes-pi^^^.e  in  the  United  States,  at  any  designated  place  of 

hearing.  And  in  case  of  disobedience  to  a  subpoena  the 
Commission,  or  any  party  to  a  proceeding  before  the  Cora- 
mission,  may  invoke  the  aid  of  any  court  of  the  United 
States  in  requiring  the  attendance  and  testimony  of  wit- 
nesses and  the  production  of  books,  papers,  and  docu- 
ments under  the  provisions  of  this  section. 
ob^d?e^*^'S^  "And  any  of  the  circuit  courts  of  the  United  States 
derof  the  court,  within  the  jurisdiction  of  which  such  inquiry  is  carried  on 

may,  in  case  of  contumacy  or  refusal  to  obey  a  subpoena 
issued  to  any  common  carrier  subject  to  the  provisions  of 
this  act,  or  other  pei"son,  issue  an  order  requiring  such 
common  carrier  or  other  person  to  appear  before  said 
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Commission  (and  produce  books  and  papers  if  so  ordered) 
and  give  evidence  touching  the  matter  in  question;  and 
any  failure  to  obey  such  order  of 'the  court  may  be  pun- 
ished by  such  court  as  a  contempt  thereof.     The  claim    claim  that  tea- 
that  any  such  testimony  or  evidence  may  tend  to  crimi-  dence  win  tend 

...  .    .  i_        'J  I     11        .L  1   to  criminate  Will 

nate  the  person  giving  such  evidence  shall  not  excuse  such  not  exciwo  wit- 
witness  from  testifying;  but  such  evidence  or  testimony 
shall  not  be  used  against  such  person  on  the  trial  of  any 
criminal  proceeding. 

*'The  testimony  of  any  witness  may  be  taken,  at  the    "^^^^J^^^^iy 

•^         ,        "^  ^  ^  ' ,         ^       may  be  taken  by 

instance  of  a  party  in  any  proceeding  or  investigation  <iepo^t*on. 
depending  before  the  Commission,  by  deposition,  at  any 
time  after  a  cause  or  proceeding  is  at  issue  on  petition  and 
answer.     The  Commission  may  also  order  testimony  to  be  mSy  wder  tesJ? 
taken  by  deposition  in  any  proceeding  or  investigation  gJ^^^jy^J^,^^®" 
pending  before  it,  at  any  stage  of  such  proceeding  or  inves- 
tigation.    Such  depositions  may  be  taken  before  any  judge 
of  any  court  of  the  United  States,  or  any  commissioner  of  a 
circuit,  or  any  clerk  of  a  district  or  circuit  court,  or  any 
chancellor,  justice,  or  judge  of  a  supreme  or  superior  court, 
mayor  or  chief  magistrate  of  a  city,  judge  of  a  county  court, 
or  court  of  common  pleas  of  any  of  the  United  States,  or 
any  notary  public,  not  being  of  counsel  or  attorney  to  either 
of  the  parties,  nor  interested  in  the  event  of  the  proceeding 
or  investigation.     Keasonable  notice  must  fii'st  be  given  in  n^Jic©  "mSS^be 
writing  by  the  party  or  his  attorney  proposing  to  take  such  ^'^^'*- 
deposition  to  the  opposite  party  or  his  attorney  of  record, 
as  either  may  be  nearest,  which  notice  shall  state  the  name 
of  the  witness  and  the  time  and  place  of  the  taking  of  his 
deposition.     Any  poi'son  may  be  compelled  to  appe^ir  and  ^e^j*™n'*ynj Jj 
depose,  and  to  produce  documentjiry  evidence,  in  the  same  u?e wmemwnner 
manner  as  witnesses  may  be  compelled  to  appear  and  testify  5i^f  "^^^  "**®*^^' 
and  produce  documentary  evidence  before  the  Commission 
as  hereinbefore  provided. 

"Every  person  deposing  as  herein  provided  shall  be  cau- .  Mannerof  tak- 

J   M-  .     ,  .  1*^8  dejHwiUona. 

tioned  and  sworn  (or  affinn,  if  he  so  request)  to  testify  the 
whole  truth,  and  shall  bo  carefully  examined.  His  testi- 
mony shall  be  reduced  to  writing  by  the  magistrate  taking 
the  deposition,  or  under  his  direction,  and  shall,  after 
it  has  been  reduced  to  writing,  be  subscribed  by  the 
deponent. 

"If  a  witness  whose  testimony  may  be  desired  to  be    wben  witnesB 

is  in  a  lorciKU 

taken  by  deposition  be  in  a  foreign  country,  the  deposi-  country. 
tion  may  be  taken  before  an  officer  or  person  designated 
by  the  Commission,  or  agreed  upon  by  the  parties  by  stip- 
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m?Jt^be*^fi?ed^^®*^^"  ^^  Writing  to  be  filed  with  the  Commission.     All 
mi^ioi*^^  ^^"'  depositions  must  be  promptly  filed  with  the  Commission." 
Fees  of  wit-     Witnesses  whose  depositions  are  taken  pursuant  to  this 
istrates.  act,  and  the  magistrate  or  other  officer  taking  the  same, 

shall  sevemlly  be  entitled  to  the  same  fees  as  are  paid  for 

like  services  in  the  courts  of  the  United  States. 

comm\*88fon^     ^*^^'  ^^'  That  any  person,  firm,  corporation,  or  associa- 

whom  *^made^^^^'^'  ^''  ^^^  mercantile,  agricultural,  or  manufacturing 

HowsCTvedupoiij^Q^.iety,  or  any  body  politic  or   municipal  organization 

complaining  of  anything  done  or  omitted  to  be  done  by 
any  common  carrier  subject  to  the  provisions  of  this  act 
in  contravention  of  the  provisions  thereof,  may  apply  to 
said  Commission  by  petition,  which  shall  briefly  state  the 
facts;  whereupon  a  statement  of  the  charges  thus  made 
shall  be  forwarded  by  the  Commission  to  such  common 
carrier,  who  shall  be  called  upon  to  satisfy  the  complaint 
or  to  answer  the  same  in  writing  within  a  reasonable  time, 
to  be  specified  by  the  Commission.  If  such  common  ear- 
Reparation  by  rier,  within  the  time  specified,  shall  make  reparation  for 
invesugation.     the  injury  alleged  to  have  been  done,  said  carrier  shall  be 

relieved  of  liability  to  the  complainant  only  for  the  par- 
ticular violation  of  law  thus  complained  of.  If  such  car- 
rier shall  not  satisfy  the  complaint  within  the  time  speci- 
fied, or  there  shall  appear  to  be  any  reasonable  ground  for 
investigating  said  complaint,  it  shall  be  the  duty  of  the 
Investigations  Commission  to  investigate  the  matters  complained  of  in 

of  complaints  by         ,  -  ,  ,  '1.1111 

the  Commission,  such  manner  and  bv  such  means  as  it  shall  deem  proper. 
wM™d  by  stote     ^^^^  Commission  shall  in  like  manner  investigate  any 
^kms  ^""""comi)laint  forwarded  by  the  railroad  commissioner  or  rail- 
road commission  of  any  State  or  Territory,  at  the  request  of 
Institution  ofsuch  commissioner  or  commission,  and  mav  institute  anv 

inquiries  by  the ,  ,  ,  ...  "  j  1  * 

Commission  on  mquirv  On  its  owu  motion  in  the  same  manner  and  to  the 

its  own  motion.  ,»  ,1  1    •        1      i  1  i 

same  effect  as  though  complaint  had  been  made. 
n^™no?^be*di^-     ^^  coiuplaint  shall  at  any  time  be  dismissed  because  of 
rectiydamagcd.  ^jjg  abscucc  of  direct  damage  to  the  complainant. 

Commission     Sec  14.  {As  aToeJided  Ma^ch  ^,  1889,)    That  whenever 
portofinvestiga-an  investigation  shall  be  made  by  said  Commission,  it  shall 

be  its  duty  to  make  a  report  in  writing  in  respect  thereto, 
which  shall  include  the  findings  of  fact  upon  which  the  con- 
clusions of  the  Commission  are  based,  together  with  its  rec- 
ReparaUon.     ommcudatiou  as  to  what  reparation,  if  any,  should  be 
made  bj^  the  common  carrier  to  an}'  party  or  parties  who 
Findings     of  may  be 'found  to  have  been  injured;  and  such  findings  so 
prima  facie  evi- made  shall    thereafter,   in   all  judicial    proceedings,   be 

dencc  Injudicial  j'#»»i  i^  tj  ^      ^ 

proceedings.       deemed  prima  facie  ovid(»nce  as  to  each  and  ever}-  fact 

found. 
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All  reports  of  investigations  made  by  tlie  Commission  ^^^if^^^^'^lJ^g 
shall  be  entered  of  record,  and  a  copy  thereof  shall  be  fur-  ^  reow^^'*'^'^ 
nished  to  the  party  who  may  liave  complained,  and  to  any    service    of 

.        ./   .  u  V.  1    •      J     X  copies  on  parties. 

common  carrier  that  may  have  been  complained  of. 

The  Commission  may  provide  for  the  publication  of  its^^gfJJ^   *^^. 
reports  and  decisions  in  such  form  and  manner  as  may  bejjjj^^^^g^*^^; 
best  adapted  for  public  infonnation  and  use,  and  such  au-  p*-'^^^  evidence. 
thorized  publications  shall  be  competent  evidence  of  the 
reports  and  decisions  of  the  Commission  therein  contained, 
in  all  courts  of  the  United  States,  and  of  the  sevei-al  States, 
without  any  further  proof  or  authentication  thereof.    The    Publication 

/^  ..  1  .-I  •j.-i#  11-1*    ^^^  distribution 

CJommission  ma}'  also  cause  to  be  printed  for  earlv  distn- of  annual  reports 

,      ^         ..  1  ,  "  of  Commlmion. 

bunon  its  annual  reports. 

Sec.  15.  That  if  in  any  case  in  which  an  investigation 
shall  be  made  by  said  Commission  it  shall  be  made  to  ap- 
pear to  the  satisfaction  of  the  Commission,  either  by  the  , 
testimony  of  witnesses  or  other  evidence,  that  anything 
has  been  done  or  omitted  to  be  done  in  violation  of  the  pro- 
visions of  this  act,  or  of  any  law  cognizable  by  said  Com- 
mission, by  any  common  carrier,  or  that  any  injury  or 
damage  has  been  sustained  by  the  party  or  parties  com- 
plaining, or  by  other  parties  aggrieved  in  consequence  of 
any  such  violation,  it  shall  be  the  duty  of  the  Commission 
to  forthwith  cause  a  copy  of  its  report  in  respect  thereto 
to  be  delivered  to  such  common  carrier,  together  with  a 
notice  to  said  common  carrier  to  cease  and  desist  from  such    NoUoe  to  eom- 

.    1    ..  .  1  J.*        i»        i.1-      •    •  ^  J  A    mon    carrier  to 

Violation,  or  to  make  repamtion  for  the  injury  so  found  to  cease  from  vioia- 
have  been  done,  or  both,  within  a  reasonable  time,  to  be 
specified  by  the  Commission ;  and  if,  within  the  time  speci- 
fied, it  shall  be  made  to  appear  to  the  Commission  that  such 
common  carrier  has  ceased  from  such  violation  of  law,  and 
has  made  reparation  for  the  injury  found  to  have  been 
done,  in  compliance  with  the  report  and  notice  of  the  Com-    compliance 

/  *  .  .  ,  ,        .  ^^*'*^    notice    to 

mission,  or  to  the  satisfaction  of  the  party  complaining,  a  [j^J^^*?  ^iP^*" 
statement  to  that  effect  shall  be  entered  of  record  by  the  amtion. 
Commission,  and  the  said  common  carrier  shall  thereupon 
be  relieved  from  further  liability  or  penalty  for  such  par- 
ticular violation  of  law. 
Sec.  16.  (As  amended  March  ^,  1889. \  That  whenever.  Petition  to 

United    States 

any  common  carrier,  as  defined  in  and  subject  to  the  pro- courts  in  eases 

.   .  *     1  .  1     11       .    1  -  1     ^         ^'    diHobedience 

Visions  of  this  act,  shall  violate,  or  refuse  or  neglect  to  to  order  of  com- 

1        J.    1  •  f     y      niiwiion. 

obey  or  perform  an}'  lawful  order  or  requirement  of  the 
Commission  created  by  this  act,  not  founded  upon  a  con- 
troversy requiring  a  trial  by  jury,  as  provided  by  the 
seventh  amendment  to   the   Constitution  of  the  United 
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States,  it  shall  be  lawful  for  the  Commission  or  for  any 
company  or  person  interested  in  such  order  or  require- 
ment, to  apply  in  a  summary  way,  by  petition,  to  the  cir- 
cuit court  of  the  United  States  sitting  in  equity  in  the 
judicial  district  in  which  the  common  carrier  complained 
of  has  its  principal  office,  or  in  which  the  violation  or  dis- 
obedience of  such  order  or  requirement  shall  happ<»n, 
alleging  such  violation  or  disobedience,  as  the  case  may 
.,^P.^^®'«*  p'be:  and  the  said  court  shall  have  power  to  hear  and  deter- 

Unlted    Stated      .'  i      i  . 

court«  to   heartnme  the  matter,  on  such  short  notice  to  the  common  car 

and   determine    ,  ,  ' 

canes  of  diaobedi-  rfcr  Complained  of  as  the  court  shall  deem  reasonable:  and 

ence.  \  , 

such  notice  may  be  served  on  such  common  carrier,  hi^  or 
its  officers,  agents,  or  servants  in  such  manner  as  the 
court  shall  direct;  and  said  court  shall  proceed  to  hear 
and  determine  the  matter  speedily  as  a  court  of  equity, 
•        and  without  the  formal  pleadings  and  pi'oceedings  appli- 
cable to  ordinary  suits  in  equity,  but  in  such  manner  as  to 
do  justice  in  the  premises;  and  to  this  end  such  court  shall 
have  ix)wer,  if  it  think  fit,  to  direct  and  prosecute  in  such 
mode  and  by  such  persons  as  it  may  appoint,  all  such  in- 
quiries as  the  court  may  think  needful  to  enable  it  to 
form  a  just  judgment  in  the  matter  of  such  petition;  and 
fart*of  1he^a)m- ^'^  ^^^^^  hearing  the  findings  of  fact  in  the  report  of  said 
piimrfacie^e^T-^^'"™^'^^^^  ^^^^^  ^®  prima  facie  evidence  of  the  matters 
dence.  therein  stated;   and  if   it  be  made   to   appear   to   such 

court,  on  such  hearing  or  on  report  of  any  such  person 

or  persons,  that  the  lawful  order  or  requirement  of  said 

Commission    drawn    in    question    has  been  violated  or 

disobeyed,    it  shall    be   lawful   for  such  court  to   iasue 

junction orother a    Writ  of    injunction    or   other   proper   process,    man- 

carrien?  in^iwoi  datory  or  othcrwisc,  to  restrain  such  common  carrier 

of  disobedience,  f^,^^  further  continuing  such  violation  or  disobedience  of 

such  order  or  requirement  of  said  Commission,  and  enjoin- 
ing obedience  to  the  same;  and  in  case  of  any  disobedience 
of  any  such  writ  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  it  shall  be  lawful  for  such  court 
to  issue  writ«  of  attachment,  or  any  other  process  of  said 
court  incident  or  applicable  to  writs  of  injunction  orother 
proper  process,  mandatory  or  otherwise,  against  such  com- 
mon carrier,  and  if  a  corporation,  against  one  or  more  of 
the  directors,  officers,  or  agents  of  the  same,  or  against 
any  owper,  lessee,  trustee,  receiver,  or  other  person  fail- 
ing to  obey  such  writ  of  injunction,  or  other  proper  proc- 
ess, mandatory  or  otherwise;  and  said  court  may,  if  it 
shall  think  tit,  make  an  order  directing  such  conmion  car- 
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rier  or  other  person  so  disobeying  such  writ  of  injunction  reSSo'^to^obey 
or  other  proper  process,  mandatory  or  otherwise,  to  pay  ^^**oJ  ^olhei 
such  sum  of  money,  not  exceeding  for  each  carrier  or  per-  ^^^   process: 
son  in  default  the  sum  of  five  hundred  dollars  for  every 
day,  after  a  day  to  be  named  in  the  order,  that  such  carrier 
or  other  person  shall  fail  to  obey  such  injunction  or  other 
proper  process,  mandatory  or  otherwise;  and  such  moneys 
.shall  be  payable  as  the  court  shall  direct,  either  to  the 
pai*ty   complaining  or  into  court,  to  abide  the  ultimate 
decision  of  the  court,  or  into  the  Treasury;  and  payment 
thereof  may,  without  prejudice  to  any  other  mode  of 
recovering  the  same,  be  enforced  by  atta(*.hment  or  order 
in  the  nature  of  a  writ  of  execution,  in  like  manner  as  if 
the  same  had  been  recovered  by  a  final  decree  in  personam 
in  such  court.     When  the  subject  in  dispute  shall  be  of 
the  value  of  two  thousand  dollars  or  more,  either  party  to 
such   proceeding  before  said  court  may  appeal   to  the 
Supreme  Court  of  the  United  States,  under  the  same  regu-    Appeaia  to  su- 
lations  now  provided  by  law  in  respect  of  security  for  such  gSted  siStw.  **' 
appeal;  but  such  appeal  shall  not  operate  to  stay  or  super- 
sede the  order  of  the  court  or  the  execution  of  any  writ   ^      j^  ^j^^jj 
or  process  thereon;  and  such  cx)urt  may,  in  every  suchJJJ^'  ^^?^  ^ 
matter,  order  the  payment  of  such  costs  and  counsel  feesj^™^^^®^  **y 
as  shall  be  deemed  reasonable.     Whenever  anv  such  peti-   ^  »     ^ 

*/  i^  Costs  ana  coun- 

tion  shall  be  filed  or  presented  by  the  Commission  it  shall  ^^  '®®*- 
be  the  duty  of  the  district  attorney,  under  the  direction  of  ^^JJ^^^^J^^^JJ)^ 
the  Attorney-General  of  the  United  States,  to  prosecute ^tionof^ Attor-' 
the  same;  and  the  costs  and  expenses  of  such  prosecution  "®^^^»^|™^- 
shall  be  paid  out  of  the  appropriation  for  the  expenses  o^  JSSonstobe"^ 
the  courts  of  the  United  States.  outofappropria- 

•         1       J    •  tlona  for  courts 

If  the  matters  involved  in  any  such  order  or  require- 
ment of  said  Commission  are  founded  upon  a  controversy 
requiring  a  trial  by  jury,  as  provided  by  the  seventh  amend- 
ment to  the  Constitution  of  the  United  States,  and  any 
such  common  carrier  shall  violate  or  refuse  or  neglect  to 
obey  or  perform  the  same,  after  notice  given  by  said  Com- 
mission as  provided  in  the  fifteenth  section  of  this  act,  it 
shall  be  lawful  for  any  company  or  person  interested  in 
such  order  or  requirement  to  apply  in  a  summary  way  by   petition  to 
petition  to  the  circuit  court  of  the  United  States  sitting  asSurS^  in  *Si^ 
a  court  of  law  in  the  judicial  district  in  which  the  carrier whJi^Ma*i"b? 
complained  of  has  its  principal  office,  or  in  which  the  yiQia.i"^^**"®*^***^^. 
tion  or  disobedience  of  such  order  or  requirement  shall 
happen,  alleging  such  violation  or  disobedience  as  the  case 
may  be;  and  said  court  shall  by  its  prder  then  fix  a  time 
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and  place  for  the  trial  of  said  caune,  which  shall  not  he 
less  than  twenty  nor  more  than  forty  days  from  the  time 
said  order  is  made,  and  it  shall  be  the  duty  of  the  marhhal 
of  the  district  in  which  said  proceeding  is  pending  to  forth- 
with serve  a  copy  of  said  petition,  and  of  said  order,  upon 
each  of  the  defendants,  and  it  shall  be  the  duty  of  the 
defendants  to  file  their  answers  to  said  petition  within  ten 
days  after  the  service  of  the  same  upon  them  as  aforesaid. 

Findings  of  At  the  trial  the  findings  of  fact  of  said  Commission  as  set 

mSaon^Hhai? be  forth  in  its  report  shall  be  prima  fAcie  evidence  of  the 

Sence/**^*^  ®^'"  matters  therein  stated,  and  if  either  part3'  shall  demand  a 

jury  or  shall  omit  to  waive  a  jury  the  court  shall,  by  its 

order,  direct  the  marshal  forthwith  to  summon  a  jury  to 

Trial  by  jury.  ^''7  ^^^  causc;  but  if  all  the  parties  shall  waive  a  jury  in 
writing  then  the  court  shall  trj^  the  issues  in  said  cause 

Trial  by  court.  *^"^  render  its  judgment  thereon.  If  the  subject  in  dis- 
pute shall  be  of  the  value  of  two  thousand  dollars  or  more 

Appeaifi  to  either  party  may  appeal  to  the  Supreme  Court  of  the 
o^&ni't^statw.  United  States  under  the  same  regulations  now  provided 

by  law  in  respect  to  security  for  such  appeal;  but  such 
appeal  must  be  taken  within  twent}"  days  from  the  day  of 
the  rendition  of  the  judgment  of  said  circuit  court.  If 
the  judgment  of  the  circuit  court  shall  be  in  favor  of  the 
party  complaining  he  or  they  shall  be  entitled  to  recover 

Counsel   or  a  reasonable  counsel  or  attorney's  fee,  to  be  fixed  bv  tlie 

attorney's  fees.  ^  •^  .'  * 

court,  which  shall  be  collected  as  part  of  the  costs  in  the 
case.  For  the  purposes  of  this  act,  excepting  its  penal 
provisions,  the  circuit  courts  of  the  United  States  shall 
be  deemed  to  be  alwavs  in  session. 

Sec.  17.  (As  amended  March  ^,  1889.)  That  the  Com- 
mission may  conduct  its  proceedings  in  such  manner  as 
will  best  conduce  to  the  proper  dispatch  of  business  and 
Interstate  Com- to  the  cnds  of  justicc.     A  majority  of  the  Conmiission 

merce    Commis-  ,  *  i 

Kion.    Form  of  shall  constitutc  a  quorum  for  the  transaction  of  busine^^s, 

procedure.  i^  •  i  •  • 

but  no  Commissioner  shall  participate  m  any  hearing  or 
proceeding  in  which  he  has  any  pecuniary  interest.  Said 
Commission  may,  from  time  to  time,  make  or  amend  such 
general  rules  or  ordei-s  as  may  be  requisite  for  the  onler 
and  regulation  of  proceedings  before  it,  including  forms 
of  notices  and  the  service  thereof,  which  shall  conform,  as 
nearly  as  may  be,  to  those  in  use  in  the  courts  of  the 
ap^?^  l5fore  ^^^^^^^^^  States.  Any  party  may  appear  before  said  Com- 
tiie  commisBion  niission  and  be  heard,  in  pei'son  or  bv  attornev.     Every 

in  person  or  by  ^  '  »  -  j  "^  .' 

attorney.  yotc  and  official  act  of  the  Commission  shall  be  entered 

of  record,  and  its  proceedings  shall  be  public  upon  the 
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request  of  either  party  interested.     Said  Commission  shall 

have  an  official  seal,  which   shall  be  judicially  noticed,    offidaiaeai. 

Either  of  the  members  of  the  Commission  may  administer 

oaths  and  affirmations  and  sign  subpcenas. 

Sec.  18.  {As  amended.)  That  each  Commissioner  shall  j^^f^^^^^"*- 
receive  an  annual  salary  of  seven  thousand  five  hundred 
dollars,  payable  in   the  same  manner  as   the  judges  of 
the  courts  of  th^  United  States.      The  Commission  shall  ^^r^^. 
appoint  a  secretary,  who  shall  receive  an  annual  salary  of  *'^- 
three  thousand  five  hundred  dollars,  payable  in  like  man- 
ner.    The  Commission  shall  have  authority  to  employ  and   Employees. 
fix  the  compensation  of  such  other  employees  as  it  may 
find  necessary  to  the  proper  performance  of  its  duties. 
Until  otherwise  provided   by  law,  the  Commission. may p,^®^®*'*"*^'^!^ 
hire  suitable  offices  for  Its  use,  and  shall  have  authority 
to  procure  all  necessary  office  supplies.     Witnesses  sum-   witnesses' fees. 
moned  before  the  Commission  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  States. 

All  of  the  expenses  of  the  Commission,  including  all  the^&fmmu^on 
ni^cessary  expenses  for  transportation  incurred  by  the  ~^^^^ '**^*^' 
Commissioners,  or  by  their  employees  under  their  orders, 
in  making  any  investigation,  or  upon  official  business  in 
any  other  places  than  in  the  city  of  Washington,  shall  be 
allowed  and  paid  on  the  presentation  of  itemized  vouchers 
therefor  approved  by  the  chairman  of  the  Commission. 

Sec.  19.  That  the  principal  office  of  the  Commission  principal  office 
shall  be  in  the  city  of  Washington,  where  its  general  ses-  aion.  ^  ™™  ** 
sions  shall  be  held;  but  whenever  the  convenience  of  the    sessions  of  the 

ii*  .1  '.»  i_  .J  11  Commission. 

public  or  the  parties  may  bo  promoted  or  delay  or  expense 
prevented  thereby,  the  Commission  may  hold  special  ses- 
sions in  any  part  of  the  United  States.     It  may,  by  one    commission 
or  more  of  the   Commissioners,  prosecute   any  inquiry  SquiritSf^one 
necessary  to  its  duties,  in  any  part  of  the  United  States,  mcmt^ra  many 
into  any  matter  or  question  of  fact  pertaining  to  the  busi-^J^'^J^s!^^*'^"*'^^* 
ness  of  any  common  carrier  subject  to  the  provisions  of 
this  act. 

Sec.  20.  That  the  Commission  is  hereby  authorized  to.  carriers  sub 

...         J<?ct  to    the    net 

require  annual  reports  from  all  common  carriers  subiect  m»'**t  render  fuii 

,  ,   .  *  i^        1         .  .1      Annual  reports  to 

to  the  provisions  of  this  act,  to  fix  the  time  and  prescribe  commission. 

the  manner  in  which  such  reports  shall  be  made,  and  to 

require  from  such  carriers  specific  answers  to  all  questions 

upon  which  the  Commission  may  need  information.     Such    what    reports 

annual  reports  shall  show  in  detjiil  the  amount  of  capital  contain. 

stock  issued,  the  amounts  paid  therefor,  and  the  manner 
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of  payment  for  the  isame;  the  dividendH  paid,  the  surplus 
fund,  if  any,  and  the  number  of  stockholders;  the  funded 
and  floating  debt^  and  the  interest  paid  thereon;  the  cost 
and  value  of  the  carrier's  property,  ffanchises,  and  equip- 
ments; the  number  of  employees  and  the  salaries  paid  each 
class;  the  amounts  expended  for  improvements  each  year, 
how  expended,  and  the  character  of  such  improvement^: 
the  earnings  and  receipts  from  each  branch  of  business 
and  from  all  sources;  the  operating  and  other  expenses; 
the  balances  of  profit  and  loss;  and  a  complete  exhibit  of 
the  financial  opci-ations  of  the  carrier  each  year,  including 
an  annual  balance-sheet.  Such  reports  shall  also  contain 
such  information  in  relation  to  rates  or  regulations  con- 
cerning fares  or  freights,  or  agreements,  arrangements,  or 
contracts  with  other  common  carriers,  as  the  Commisson 
m^^y^prKKJribe™*}'^  require;  and  the  said  Commission  may,  within  its 
Sg  aoOTunte^^'*^  ^^*^c^®^i^"9  ^^*'  ^^®  purposc  of  enabling  it  the  better  to 
carry  out  the  purposes  of  this  act,  prescribe  (if  in  the 
opinion  of  the  Commission  it  is  practicable  to  prescribe 
such  uniformity  and  methods  of  keeping  accounts)  a  peritxl 
of  time  within  which  all  common  carriers  subject  to  the 
provisions  of  this  act  shall  have,  as  near  as  may  be,  a 
uniform  system  of  accounts,  and  the  manner  in  which  such 
accounts  shall  be  kept. 
oATe"  c^X'te!  Sec.  21.  (^1*  amended  March  <J,  1889.)  That  the  Com- 
«!!?'5.}?1  V^"*^^T?"Mii*^ion  shall,  on  or  before  the  first  day^  of  December  in 

on  or  before  De-  '  *^ 

J^^r  1  each  each  year,  make  a  report,  which  shall  be  transmitted  to 

Congress,  and  copies  of  which  shall  be  distributed  as  are 
the  other  reports  transmitted  to  Congress.  This  report 
shall  contain  such  information  and  data  collected  by  the 
Commission  as  may  be  considered  of  value  in  the  determi- 
nation of  questions  connected  with  the  regulation  of  com- 
merce, together  with  such  recommendations  as  to  additional 
legislation  relating  thereto  as  the  Commission  may  deem 
necessary;  and  the  names  and  compensation  of  the  persons 
employed  by  said  Commission. 

Sec.  22.  [As  anumded  March  £,  1889,  and  Fd^riuiry  8^ 

1895.)    That  nothing  in  this  act  shall  prevent  the  carriage. 

Persons    andstxjrage,  or  handliniif  of  property  free  or  at  reduced  rates 

property  that  ^^    '  ts  r      f       j 

may  be  carried  for  thc  United  States,  State,  or  municipal  governments,  or 

free  or  at  reduced  i        .        i  •  ji  • 

rates.  for  charitable  purposes,  or  to  or  from  fairs  and  exposi- 

tions for  exhibition  thereat,  or  the  free  carriage  of  des- 
titute and  homeless  persons  transported  by  charitable 
societies,   and   the  nece^sar}'^  agents  employed  in    such 
cura}on*or®com"^^"^P^^^^^^^?  ^^'  ^^®  issuancc  of  mileage,  excursion,  or 
^r  ticketS**'*'"' ^^^^^^^^^^'^  passenger  tickets;  nothing  in  this  act  shall 
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be  construed  to  prohibit  any  common  carrier  from  giving 
reduced  rates  to  ministers  of  religion,  or  to  municipal 
governments  for  the  transportation  of  indigent  persons, 
or  to  inmates  of  the  National  Homes  or  State  Homes  for 
Disabled  Volunteer  Soldiers,  and  of  Soldiers'  and  Sailors' 
Orphan  Homes,  including  those  about  to  enter  and  those 
returning  home  after  discharge,  under  arrangements  with 
the  boards  of  managers  of  said  homes;  nothing  in  this  act 
shall  be  construed  to  prevent  railroads  from  giving  free  trJSroOTtoaon  S 
carriage  to  their  own  oflScers  and  employees,  or  to  pre-  2®5|iJ  ^^^  ^I 
vent  the  principal  officers  of  any  railroad  company  or"»*^  <»™i»^c^ 
companies  from  exchanging  passes  or  tickets  with  other 
railroad  companies  for  their  officers  and  employees;  and 
nothing  in  this  act  contained  shall  in  any  way  abridge  oracrw?taiidm- 
alter  the  remedies  now  existing  at  common  law  or  by  stat-  e^rttogaTcoS 
ute,  but  the  provisions  of  this  act  are  in  addition  to  such S^utijltimfnot 
remedies:  Provided,  That  no  pending  litigation  shall  in  *«fected  by  act. 
any  way  be  affected  by  this  act:  Provided  further^  That 
nothing  in  this  act  shall  prevent  the  issuance  of  joint  i^-cii^JaWe  flve^ 
terchangeable    five-thousand    mile  tickets,   with   special  Jj^JJ"i*^^J^*J« 
privileges  as  to  the  amount  of  free  baggage  that  may  be  <*'  ''^^  baggag«. 
carried  under  mileage  tickets  of  one  thousand  or  more 
miles.     But  before  any  common  carrier,  subject  to  the 
provisions  of  this  act,  shall  issue  any  such  joint  inter- 
changeable mileage    tickets  with    special  privileges,   as 
aforesaid,  it  shall  file  with  the  Interstate  Commerce  Com- 
mission copies  of  the  joint  tariffs  of  rates,   fares,   or 
charges  on  which  such  joint  interchangeable  mileage  tick- 
ets are  to  be  based,  together  with  specifications  of  the 
amount  of  free  baggage  permitted  to  be  carried  under 
such  tickets,  in  the  same  manner  as  common  carriers  are 
required  to  do  with  regard  to  other  joint  rates  by  section 
six  of  this  act;  and  all  the  provisions  of  said  section  six^£|'^*****°'*  °' 
relating  to  joint  rates,  fares,  and  charges  shall  be  ob- 
served by  said  common  carriers  and  enforced  by  the  Inter- 
state Commerce  Commission  as  fully  with  regard  to  such 
joint  interchangeable  mileage  tickets  as  witii  regard  to 
other  joint  rates,  fares,  and  charges  referred  to  in  said 
section  six.     It  shall  be  unlawful  for  any  common  carrier 
that  has  issued  or  authorized  to  be  issued  any  such  joint 
interchangeable  mileage  tickets  to  demand,  collect,  or  re-   saitof  tickeii. 
ceive  from  any  person  or  persons  a  greater  or  less  com- 
pensation for  transportation  of  persons  or  baggage  under 
such  joint  interchangeable  mileage  tickets  than  that  re- 
quired by  the  rate,  fare,  or  charge  specified  in  the  copies 
of  the  joint  tariff  of  rates,  fares,  or  charges  filed  with  the 

H.  Doc.  422,  58-3 47 
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« 

Penaiues.        Comuiission  Jn  force  at  tlie  time.     The  provisions  of  sec- 
tion ten  of  this  act  shall  apply  to  any  violation  of  the  re- 
quirements of  this  proviso. 
uniSf  ^HTte^'s     NEW  SECTION  {Added  March  2, 18S9).  That  the  circuit 
courts  to  inueand  district  courts  of  the  United  States  shall  have  iurisdic- 

writs  of  peremp-    ,  * 

tory  mandamufl  tion  uDon  the  relation  of  auv  person  or  persons,  firm,  or 

commanding  the  *^    ,  .*        .  . 

tentate^Slffl  *",  Corporation,  alleging  such  violation  by  a  coDomon  carrier, 

thefurnishingof  of  anv  of  the  provisions  of  the  act  to  which  this  ij?  a  sup- 
cars   or   other  i  i  l 

t»*n»portationpieinent  and  all  acts  amendatory  thereof,  as  prevents  the 
relator  from  having  interstate  traffic  moved  by  said  com- 
mon carrier  at  the  same  rates  as  are  charged,  or  upon  terms 
or  conditions  as  favorable  as  those  given  by  said  common 
carrier  for  like  traffic  under  similar  conditions  to  any  other 
shipper,  to  issue  a  writ  or  writs  of  mandamus  against  said 
common  carrier,  commanding  such  common  carrier  to  move 
•  and  transport  the  traffic,  or  to  furnish  cars  or  other  facili- 
ties for  transportation  for  the  party  appl3ing  for  the  writ: 
Peremptory  Provided^  That  if  any  question  of  fact  as  to  the  proper 

mandamus  may  a  *        a      At  •it^i  •i^i 

issue  notwith.  compensation  to  the  common  carrier  for  the  service  to  lye 
oompenLt?on^f  enforced  b}'^  the  writ  is  raised  by  the  pleadings,  the  writ  of 

earner   may  be  .  i  «  a*^!^-]*  i 

undetermined,    peremptory  mandamus  may  issue,  notwithstanding  such 

question  of  fact  is  undetermined,  upon  such  terms  as  to 

security,  payment  of  money  into  the  court,  or  otherwise, 

as  the  court  may  think  proper,  pending  the  determination 

Remedy  cumu- of  the  question  of  fact:  Provided^  That  the  remed}'  hereby 

nS^1['n?erfe*e  given  by  writ  of  mandamus  shall  be  cumulative,  and  shall 

d/w  pro^dedby  not  be  held  to  exclude  or  interfere  with  other  remedies  pro- 

theact.  vided  by  this  act  or  the  act  to  which  it  is  a  supplement. 

Public  No.  41,  approved  February  4,  1887,  as  amended 
by  Public  No.  125,  approved  March  2,  1889,  and  Public 
No.  72,  approved  February  10,  1891.  Public  No.  38, 
approved  February  8,  1895. 

An  act  in  relation  to  testimony  before  the  Interstate  Commerce  C-om- 
miasion,  and  in  cases  or  proceetiinps  under  or  connected  with  an  act 
entitled  **An  act  to  r^ulate  commerce,"  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  and  amendments  thereto. 

Be  ft  etmctedhy  the  Senate  and  House  of  Represeiitat  Ives 

of  the  Un  it  cd  States  of  America  ^/^  Congress  assembled ^Thai 

Attendance  no  person  shall  be  excused  from  attendingf  and  testif vinff 

and  testimony  of         *^  ,  ,  ,  j      r> 

witneeses    and  or  from  producinif  books,  papers,  tariflfs,  contracts,  agfree- 

productionof  ^        ^,  ^    v.   ^        K     ^  \       ^  ^  r^  ?^ 

documentary  mcnts  and  documents  before  the  Interstate  (.  ommerce  Coni- 
puiwry  before  mission,  or  in  obedience  to  the  subpoena  of  the  Commis- 

the  CommiflBion,    .  i^t  11  -i*  i*  ji 

and  In  any  case,  sion,  whether  such  subpoena  be  siffned  or  issued  by  one  or 

criminal  or  oth-  ,>,  .     .  .  .       ,.  . 

wise,  in  the  more  Commissioners,  or  in  any  cause  or  proceeding,  crim- 
inal or  otherwise,  based  upon  or  growing  out  of  any  alleged 
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violation  of  the  act  of  Congress,  entitled  "An  act  to  regu- 
late commerce,"  approved  February  fourth,  eighteen  hun- 
di*ed  and  eighty -seven,  or  of  any  amendment  thereof  on 
ihe  ground  or  for  the  reason  that  the  testimony  or  evi- 
dence, documentary  or  otherwise,  required  of  him,  may 
tend  to  criminate  him  or  subject  him  to  a  penalty  or  for- 
feiture.    But  no  person  shall  be  prosecuted  or  subjected  ^ JS^^^^^  .^ 
to  any  penalty  or  forfeiture  for  or  on  account  of  any  neaea. 
transaction,  matter  or  thing,  concerning  which  he  may 
testify,  or  produce  evidence,  documentary  or  otherwise, 
before  said  Commission,  or  in  obedience  to  its  subpoena, 
or  the  subpoBna  of  either  of  them,  or  in  any  such  case  or 
proceeding:  Provided^  That  no  person  so  testifying  shall    ^*Ji"^y  ®*" 
be  exempt  from  prosecution  and  punishment  for  perjury 
committed  in  so  testifying. 

Any  person  who  shall  neglect  or  refuse  to  attend  and  ortopriiramenS 
testify,  or  to  answer  any  lawful  inquiry,  or  to  produce*''^ 
books,  papers,  tariffs,  contracts,  agreements  and  documents, 
if  in  his  power  to  do  so,  in  obedience  to  the  subpoena  or 
lawful  requirement  of  the  Commission  shall  be  guilty  of 
an  offense  and  upon  conviction  thereof  by  a  court  of  com- 
petent jurisdiction  shall  be  punished  by  fine  not  less  than 
one  hundred  dollars  nor  more  than  five  thousand  dollars, 
or  by  imprisonment  for  not  more  than  one  year  or  by  both 
such  fine  and  imprisonment. 

Public,  No.  54,  approved,  February  11,  1893.  second 
session  Fifty-second  Congress. 

An  act  to  promote  the  safety  of  employees  and  travelers  upon  railroads 
by  compelling  common  carriers  engaged  in  interstate  commerce  to 
equip  their  cars  with  automatic  couplers  and  continuous  brakes  and 
their  locomotives  with  driving-wheel  brakes,  and  for  other  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assetnbled^ 
That  from  and  after  the  first  dav  of  Januarv,  eighteen    ^"l^^P^/^t*^* 

,  .  ,      t  11  and  train  bnUtes. 

hundred  and  nmety-eight,  it  shall  be  unlawful  for  any 
common  carrier  engaged  in  interstate  commerce  by  rail- 
road to  use  on  its  line  any  locomotive  engine  in  moving 
interstate  traffic  not  equipped  with  a  power  driving-wheel 
brake  and  appliances  for  operating  the  train-brake  system, 
or  to  run  any  train  in  such  traffic  after  said  date  that  has 
not  a  sufficient  number  of  cars  in  it  so  equipped  with 
power  or  train  brakes  that  the  engineer  on  the  locomotive 
drawing  such  train  can  control  its  speed  without  requiring 
brakemen  to  use  the  common  hand  brake  for  that  purpose. 

Sec.  2.   That  on  and  after  the  first  day  of  January,  ^^"^^matio 
eighteen  hundred  and  ninety-eight,  it  shall  be  unlawful 
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for  any  such  common  carrier  to  haul  or  permit  to  be 
hauled  or  used  on  its  line  any  car  used  in  moving*  interstate 
traffic  not  equipped  with  couplers  coupling  automatically 
by  impact^  and  which  can  be  uncoupled  without  the  neces- 
sity of  men  going  between  the  ends  of  the  cars. 
mayiawiSiy rJ!     ^^^'  ^'  That  when  any  person,  firm,  company,  or  cor- 
SS  from^n^ por^ition  engaged  in  interstate  commerce  by  railroad  shall 
■Spp^^''*  ^^  have  equipped  a  sufficient  number  of  its  cars  so  as  to  com- 
ply with  the  provisions  of  section  one  of  this  act,  it  may 
lawfully  refuse  to  receive  from  connecting  lines  of  road  or 
shippers  any  cars  not  equipped  sufficiently,  in  accordance 
with  the  first  section  of  this  act,  with  such  power  or  train 
brakes  as  will  work  and  readily  interchange  with  the 
brakes  in  use  on  its  own  cars,  as  required  by  this  act 
himdhoiSr**'*^     Sec.  4.  That  from  and  after  the  first  day  of  July,  eight- 
een hundred  and  ninety-five,  until  otherwise  ordered  by 
the  Interstate  Conunerce  Commission,  it  shall  be  unlawful 
for  any  railroad  company  to  use  any  car  in  interstate 
commerce  that  is  not  provided  with  secure  grab  irons  or 
handholds  in  the  ends  and  sides  of  each  car  for  greater 
security  to  men  in  coupling  and  uncoupling  cars. 
standard     Sec.  5.  That  within  ninety  days  from  the  passage  of  this 
bars  for  freight  act  thc  American  Railway  Association  is  authorized  hereby 

to  designate  to  the  Interstate  Commerce  Commission  the 
standard  height  of  drawbars  for  freight  cars,  measured  per- 
pendicular from  the  level  of  the  tops  of  the  rails  to  thc 
centers  of  the  drawbars,  for  each  of  the  several  gauges  of 
railroads  in  use  in  the  United  States,  and  shall  fix  a  max- 
imum variation  from  such  standard  height  to  be  allowed 
between  the  drawbars  of  empty  and  loaded  cars.  Upon 
their  determination  being  certified  to  the  Interstate  Com- 
merce Commission,  said  Commission  shall  at  once  give 
notice  of  the  standard  fixed  upK>n  to  all  common  carriers, 
owners,  or  lessees  engaged  in  interstate  commerce  in  the 
United  States  by  such  means  as  the  Commission  may  deem 
proper.  But  should  said  association  fail  to  determine  a 
standard  as  above  provided,  it  shall  be  the  duty  of  the 
Interstate  Commerce  Commission  to  do  so,  before  July 
first,  eighteen  hundred  and  ninety-four,  and  immediately 
to  give  notice  thereof  as  aforesaid.  And  after  July  first, 
eighteen  hundred  and  ninety -five,  no  cars,  either  loaded  or 
unloaded,  shall  be  used  in  interstate  traffic  which  do  not 
comply  with  the  standard  above  provided  for. 

latiS^Fthe'^     S^^-  ^'  (^^  amended  April  i,  1896.)    That  any  such 
twom  oi  thia  common  carrier  using  any  locomotive  engine,  running  any 

train,  or  hauling  or  permitting  to  be  hauled  or  used  on  its 
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line  any  car  in  violation  of  any  of  the  provisions  of  this 
act,  shall  be  liable  to  a  penalty  of  one  hundred  dollars  for 
each  and  every  such  violation,  to  be  recovered  in  a  suit  or 
suits  to  be  brought  by  the  United  States  district  attorney 
in  the  district  court  of  the  United  States  having  jurisdic- 
tion in  the  localitv  where  such  violation  shall  have  been 
committed:  and  it  shall  be  the  duty  of  such  district  attor-„  Dnty  of  united 

,  .  ,         ,  •       states  dlfltrlct  at- 

ney  to  bring  such  suits  upon  duly  verified  information  lomey. 

being  lodged  with  him  of  such  violation  having  occurred; 

and  it  shall  also  be  the  duty  of  the  Interstate  Commerce  .^'^^Jr  of  inter- 

•^  T       .  ****®  Commerce 

Commission  to  lodge  with  the  proper  district  attorneys  commiaBion. 
information  of  any  such  violations  as  may  come  to  its 
knowledge:  I^mnded^  That  nothing  in  this  act  contained  tj^f^ct^^^"*  ^ 
shall  apply  to  trains  composed  of  four-wheel  cars  or  to 
trains  composed  of  eight-wheel  standard  logging  cars 
where  the  height  of  such  oar  from  top  of  rail  to  center  of 
coupling  does  not  exceed  twenty -five  inches,  or  to  loco- 
motives used  in  hauling  such  trains  when  such  cars  or 
locomotives  are  exclusively  used  for  the  transportation 
of  logs. 

Sec.  7.  That  the  Interstate  Commerce  Commission  may    Powerofinter- 
from  time  to  time  upon  full  hearine  and  for  good  cause  commiBsion  to 

6xtend  time  of 

extend  the  period  within  which  any  common  carrier  shall  carriers  to  com- 

1         -i-uxu  ••  ^xu-         i.  ply  with  this  act. 

comply  with  the  provisions  of  this  act. 

Sec.  %.  That  any  employee  of  any  such  common  carrier  ^  Employees  not 

,    ^  .  ,       ,     deemed  to  as- 

who  may  be  injured  by  any  locomotive,  car,  or  train  in  some  risk  of  em- 
use  contrary  to  the  provision  of  this  act  shall  not  be 
deemed  thereby  to  have  assumed  the  risk  thereby  occa- 
sioned, although  continuing  in  the  employment  of  such 
carrier  after  the  unlawful  use  of  such  locomotive,  car,  or 
train  had  been  brought  to  his  knowledge. 

Public,  No.  113,  approved,  March  2,  1893,  amended 
April  1,  1896. 

NoTB. — Prescribed  standard  height  of  drawbars:  Standard-gauge 
roads,  34^  inches;  narrow-gaage roads,  26  inches;  maximum  variation 
between  loaded  and  empty  cars,  3  inches. 


An  act  to  amend  an  act  entitled  **An  act  to  promote  the  safety  of  em- 
ployees and  travelers  upon  railroads  by  compelling  common  car- 
riers engaged  in  interstate  commerce  to  equip  their  cars  with  auto- 
matic couplers  and  continuous  brakes  and  their  locomotives  with 
driving-wheel  brakes,  and  for  other  purposes,*'  ai)prove<l  March 
second,  eighteen  hundred  and  ninety -three,  and  amended  April 
first,  eighteen  hundred  and  ninety-six. 

Be  it  enacted  hy  tJie  Senate  and  Home  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^ 
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aiM>eM^^i'BFar^2'  That  the  provisions  and  requirements  of  the  Act  entitled 
byact'oTApr.^  "^'^  ^*^^  ^^  promote  the  safety  of  employees  and  travelers 
in^TeiTitoriei^P^'^  railroads  by  compelling  oonmion  carriers  engaged  in 
Sfumbuf**^'  **' interstate  commei'ce  to  equip  their  cars  with  automatic 
B^^^Spftance^^^P^^*"^*"^  continuous  brakes,  and  their  locomotives  with 
lira  2hau  SpfJ  driving-wheel  brakes,  and  for  other  purposes,"  approved 
?oupi^''i?e March  second,  eighteen  hundrod  and  ninety-three,  and 
gethc/^*  *^amended  April  first,  eighteen  jiundred  and  ninety-six, 
aiSe'^actoT^Raii®^'^  ^  ^®^^  ^  ^PP^X  ^  conimon  carriers  by  railroads  in 
*?JP?i^«  i«  f  •il  the  Territories  and  the  District  of  Columbia  and  shall  appiv 

equipment  of  **  • 

S|ed**inMmter-  ^^  *''  cas^s,  whether  or  not  the  couplers  brought  together 
Bute  commeroe.  |^f0  of  the  samc  kind,  make,  or  type;  and  the  provisions 

and  requirements  hereof  and  of  said  Acts  relating  to  train 
brakes,  automatic  couplers,  grab  irons,  and  the  height  of 
drawbars  shall  be  held  to  apply  to  all  trains,  locomotives, 
tenders,  cars,  and  similar  vehicles  used  on  any  railroad 
engaged  in  interstate  commerce,  and  in  the  Territories  and 
the  District  of  Columbia,  and  to  uU  other  locomotives, 
tenders,    cars,  and  similar  vehicles   used   in   connection 
Exceptions,     therewith,  excepting  those  trains,  cars,  and  locomotives 
exempted  b}*^  the  provisions  of  section  six  of  said  Act  of 
March  second,   eighteen    hundred  and  ninety -three,  a^ 
amended  by  the  Act  of  April  first,  eighteen  hundred  and 
ninety-six,  or  which  are  used  upon  street  railways. 
bmkM^'Jn  ^'So"     Sec.  2.  That  whenever,  as  provided  in  said  Act,  any 
c^t^'cara^^™'^  is  operated  with  power  or  train  brakes,  not  lesa  than 
u»?*aiid**opCT-fif^y  P^'^  centum  of  the  oars  in  such  train  shall  have  their 
**^*  brakes  used  and  operated  by  the  engineer  of  the  locomo- 

tive drawing  such  train;  and  all  power-braked  cars  in  such 
train  which  are  associated  together  with  said  fifty  per 
centum  shall  have  their  brakes  so  used  and  operated;  and, 
to  more  fully  carry  into  effect  the  objects  of  said  Act,  the 
commiBBioniiiterstate  Commerce  Commission  may,  from  time  to  time, 
Sfnimum'pVr  after  fuU  hearing,  increase  the  minimum  percentage  of 
or°ulSn'^ke<**rs  in  any  train  required  to  be  operated  with  power  or 
care  to  be  used.  i^^{j^  brakes  which  must  have  their  brakes  used  and  oper- 
ated as  aforesaid;  and  failure  to  comply  with  any  such 
requirement  of  the  said  Interstate  Commerce  Commission 
Penalty.         shall  be  subject  to  the  like  penalty  as  failure  to  comply 

with  any  requirement  of  this  section. 

Act    effective     Sec.  8.  That  the  provisions  of  this  Act  shall  not  take 

^^  '  effect  until  September  first,  nineteen  hundred  and  three. 

Nothing  in  this  Act  shall  be  held  or  construed  to  relieve 

any  common  carrier,  the  Interstate  Commerce  Commission, 
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or  any  United  States  district  attorney  from  any  of  the  pro-  powerB^^^duUel; 
visions,  powers,  duties,  liabilities,  or  requirements  of  BaidJJJ^^^^'fjJJ^fifJ^ 
Act  of  March  second, >eigh teen  hundred  and  ninety-three,  JJ^^SSS?  zTiwSj 
as  amended  by  the  Act  of  April  first,  eighteen  hundred  JJ^Jg^^^j^^l^j^P^ 
and  ninety -six;  and  all  of  the  provisions,  powers,  duties,  ^^«*c*- . 
requirements  and  liabilities  of  said  Act  of  March  second, 
eighteen  hundred  and  ninety-three,  as  amended  by  the 
Act  of  April  first,  eighteen  hundred  and  ninety-six,  shall, 
except  as  speoificall}'  amended  by  this  Act,  apply  to  this 
Act. 

Public,  No.  133,  approved,  March  2, 1903,  second  session 
Fifty-seventh'  Congress. 


Govern  m  en  ^ 


An  act  supplementary  to  the  act  of  July  first,  eighteen  hundred  and 
sixty-two,  entitled  ''An  act  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Missouri  River  to  the  Pacific  Ocean,  and 
to  secure  to  the  Government  the  use  of  the  same  for  postal,  military, 
aud  other  purposes,"  and  also  of  the  act  of  July  second,  eighteen 
hundred  and  sixty-four,  and  other  acts  amendatory  of  said  first- 
named  act. 

Be  it  cnuctedhy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congi'ess  assemhhd  ^Thsit 
all  railroad  and  telegraph  companies  to  which  the  United 
States  has  granted  any  subsidy  in  lands  or  bonds  or  loan  of 
credit  for  the  construction  of  either  railroad  or  telegraph 
lines,  which,  b\'  the  acts  incorporating  them,  orb}'^  ^'^y  ^^^'SlldteUgraph 
amendatory  or  supplementary  thereto,  are  required  to  con- J,[J}^™^Jj^4^ 
struct,  maintain,  or  operate  telegraph  lines,  and  all  com-*°**®P®'*^- 
panics  engaged  in  operatingsaid  railroad  or  telegraph  lines 
shall  forthwith  and  henceforward,  b}'  and  through  their  own 
respective  corporate  oflScers  and  emploj'ees,  maintain,  and 
operate,  for  railroad.  Governmental,  commercial,  and  all 
other  purposes,  telegraph  lines,  and  exercise  by  themselves 
alone  all  the  telegraph  franchises  conferred  upon  them  and 
obligations  assumed  b}^  them  under  the  acts  making  the 
grants  as  aforesaid. 

Sec.  2.  That  whenever  any  telegraph  company  which 
shall  have  accepted  the  provisions  of  title  sixty-five  of  the 
Revised  Statutes  shall  extend  its  line  to  any  station  or 
office  of  a  telegraph  line  belonging  to  any  one  of  said 
railroad  or  telegraph  companies  referred  to  in  the  first 
section  of  this  act,  said  telegraph  company  so  extending  e^phtinif**'*' 
its  lines  shall  have  the  right  and  said  railroad  or  telegraph 
company  shall  allow  the  line  of  said  telegraph  company 
so  extending  its  line  to  connect  with  the  telegraph  line 
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of  said  railroad  or  telegraph  company  to  which  it  in  ex- 
tended at  the  place  where  their  lines  may  meet,  for  the 
prompt  and  convenient  interchange  of  telegraph  business 
between  said  companies;  and  such  railroad  and  telegraph 
companies  referred  to  in  the  first  section  of  this  act  shall 
so  operate  their  respective  telegraph  lines  as  to  afford 
Eqiiai facilities  equal  facilities  to  all,  without  discrimination  in  favor  of 

required.  *  '  , 

or  against  any  person,  company,  or  corporation  whatever, 
and  shall  receive,  deliver,  and  exchange  business  with 
connecting  telegraph  lines  on  equal  terms,  and  affording 
equal  facilities,  and  without  discrimination  for  or  against 
any  one  of  such  connecting  lines;  and  such  exchange  of 
business  shall  be  on  terms  just  and  equitable. 

Sec.  8.  That  if  any  such  railroad  or  telegraph  company 
referred  to  in  the  first  section  of  this  act,  or  company 
operating  such  railroad  or  telegraph  line,  shall  refuse  or 
fail,  in  whole  or  in  part,  to  maintain,  and  operate  a  tele- 
graph line  as  provided  in  this  act  and  acts  to  which  this  is 

in^Site^coin^^^PP^®™®'*^^^'  '^^  ^^^  "®®  ^^  ^'^^  Government  or  the  pub- 
rioiT*  ^"*™^  ^^^>  ^^^  commercial  and  other  purposes,  without  discrimi- 
nation, or  shall  refuse  or  fail  to  make  or  continue  such 
ari*angements  for  the  interchange  of  business  with  any 
connecting  telegraph  company,  then  any  person,  company, 
corporation,  or  connecting  telegraph  company  may  apply 
for  relief  to  the  Interstate  Commerce  Commission,  whose 
conumiBifion^^^y  ^^  shall  thereupon  be,  under  such  rules  and  regula- 
Smade*"'*'*^^^^^"^  ^^  ^^^  Conunission  may  prescribe,  to  ascertain  the 
facts,  and  determine  and  order  what  arrangement  is  proper 
to  be  made  in  the  particular  case,  and  the  railroad  or  tele- 
graph company  concerned  simll  abide  by  and  perform 
such  order;  and  it  shall  be  the  duty  of  the  Interstate  Com- 
merce Commission,  when  such  determination  and  order 
are  made,  to  notify  the  parties  concerned,  and,  if  necessary, 
enforce  the  same  by  writ  of  mandamus  in  the  courts  of  the 
United  States,  in  the  name  of  the  United  States,  at  the 
commisiipn  relation  of  either  of  said  Interstate  Commerce  Commis- 

nuiy  influtute  in- 

quirieBonitBownsioners:  Provided,  That  the  said  Commissioners  may  in- 

motioii.  ...  . 

stitute  apy  inquiry,  upon  their  own  motion,  in  the  same 
manner  and  to  the  same  effect  as  though  complaint  had 
been  made. 
toroey-Qeneriu  ^^^*  *'  That  in  order  to  secure  and  preserve  to  the 
under thiB  act.  United  States  the  full  value  and  benefit  of  its  liens  upon 
all  the  telegraph  lines  required  to  be  constructed  by  and 
lawfully  belonging  to  said  railroad  and  telegraph  com- 
panies referred  to  in  the  first  section  of  this  act,  and  to 


J 
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have  the  same  possessed,  used,  and  operated  in  conformity 
with  the  provisions  of  this  act  and  of  the  several  acts  to 
which  this  act  is  supplementary,  it  is  hereby  made  the 
duty  of  the  Attorney-General  of  the  United  States,  by 
proper  proceedings,  to  prevent  any  unlawful  interfer- 
ence with  the  rights  and  equities  of  the  United  States 
under  this  act,  and  under  the  acts  hereinbefore  mentioned, 
and  under  all  acts  of  Congress  relating  to  such  railroads 
and  telegraph  lines,  and  to  have  legally  ascertained  and 
finally  adjudicated  all  alleged  rights  of  all  persons  and 
corporations  whatever  claiming  in  any  manner  any  con- 
trol or  interest  of  any  kind  in  any  telegraph  lines  or 
property,  or  exclusive  rights  of  way  upon  the  lands  of 
said  railroad  companies,  or  any  of  them,  and  to  have 
all  contracts  and  provisions  of  contracts  set  aside  and 
annulled  which  have  been  unlawfully  and  beyond  their 
powers  entered  into  by  said  railroad  or  telegraph  com- 
panies, or  any  of  them,  with  any  other  pei*son,  company, 
or  corporation. 

Sec.  5.  That  any  officer  or  agent  of  said  railroad  or  tele- ,  Penalties    for 

.        -^  ^>  .  1  .1         1    failure  to  comply 

graph  companies,  orof  any  company  operating  the  railroads  jith  t|>®  P«>v'- 
and  telegraph  lines  of  said  companies,  who  shall  I'ef  use  or  or  the  ordew  of 
fail  to  operate  the  telegraph  lines  of  said  railroad  or  tele-  commerce  com- 
graph  companies  under  his  control,  or  which  he  is  engaged 
in  operating,  in  the  manner  directed  in  this  act  and  by  the 
acts  to  which  it  is  supplementary,  or  who  shall  refuse  or 
fail,  in  such  operation  and  use,  to  afford  and  secure  to  the 
Government  and  the  public  equal  facilities,  or  to  secure  to 
each  of  said  connecting  telegraph  lines  equal  advantages 
and  facilities  in  the  interchange  of  business,  as  herein  pro- 
vided for,  without  an}'  discrimination  whatever  for  or 
adverse  to  the  telegraph  line  of  any  or  either  of  said  con- 
necting companies,  or  shall  refuse  to  abide  by  or  perform  or 
carry  out  within  a  reasonable  time  the  order  or  orders  of 
the  Interstate  Commerce  Commission,  shall  in  every  such 
case  of  refusal  or  failure  be  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  in  every  such  case  be  fined  in  a 
sum  not  exceeding  one  thousand  dollars,  and  may  be  impris- 
oned not  less  than  six  months;  and  in  every  such  case  of 
refusal  or  failure  the  party  aggrieved  may  not  only  cause 
the  officer  or  agent  guilty  thereof  to  be  prosecuted  under 
the  provisions  of  this  section,  but  may  also  bring  an  action  d^miLe"'m!?y 
for  the  damages  sustained  thereby  against  the  company  *^*^  ^®**'®°***^- 
whose  officer  or  agent  may  be  guilty  thereof,  in  the  circuit 
or  district  court  of  the  United  States  in  any  State  or  Terri- 
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tory  in  which  any  portion  of  the  road  or  telegraph  line  of 
said  company  may  be  situated;  and  in  case  of  suit  process 
may  be  served  upon  any  agent  of  the  company  found  in 
such  State  or  Territory,  and  such  service  shall  be  held  by 
the  court  good  and  sufficient. 

n»d*\nd  tSS^  ^''^-  ^-  "^^^^  ^^  ^^*''  ^  ^^^  ^^^y  ^*  ^^^  *^"^  every  one 
fecftoti5«act*to^^  the  aforesaid  railroad  and  telegraph  companies,  within 
taMsto^amf 'a^-  ^^^^7  ^^Y^  from  and  after  the  passage  of  this  act,  to  file 
Sommbdon  ^^^''^^l*  ^^e  Interstate  Commerce  Commission  copies  of  all 

contracts  and  agreements  of  every  description  existing 
between  it  and  every  other  person  or  corporation  wliatso- 
ever  in  reference  to  the  ownership,  possession,  maintenance, 
control,  use,  or  operation  of  any  telegraph  lines,  or  prop- 
erty over  or  upon  its  rights  of  way,  and  also  a  report 
describing  with  sufficient  certainty  the  telegraph  lines  and 
property  belonging  to  it,  and  the  manner  in  which  the 
same  are  being  then  used  and  operated  by  it,  and  the 
telegraph  lines  and  property  upon  its  right  of  way  in 
which  any  other  person  or  corporation  claims  to  have  a 
title  or  interest,  and  setting  forth  the  grounds  of  such 
to^e^^j^SHiK  <^la™9  ft"d  the  manner  in  which  the  same  are  l>eing  then 
sion.  ugg^  and  operated;  and  it  shall  be  the  duty  of  each  and 

every  one  of  said  railroad  and  telegraph  companies  annu- 
ally hereafter  to  report  to  the  Interstate  Commerce  Com- 
mission, with  reasonable  fullness  and  certainty,  the  nature, 
extent,  value,  and  condition  of  the  telegraph  lines  and 
property  then  belonging  to  it,  the  gross  earnings,  and  all 
expenses  of  maintenance,  use,  and  operation  thereof,  and 
refSJ^^make^^  relation  and  business  with  all  connecting  telegraph 
SErion.***  ^**'""  companies  during  the  preceding  year,  at  such  time  and  in 

such  manner  as  may  be  required  by  a  system  of  reports 
which  said  Commission  shall  prescribe;  and  if  any  of  said 
railroad  or  telegraph  companies  shall  refuse  or  fail  to  make 
such  reports  or  any  report  as  maj^  be  called  for  by  said 
Commission,  or  refuse  to  submit  its  l)ooks  and  records  for 
inspection,  such  neglect  or  refusal  shall  operate  as  a  for- 
Duty  of  Attor-feiture,  in  each  case  of  such  neglect  or  refusal,  of  a  sum 

ney-Oeneral     to  '  r>  i 

proBocute.  not  Icss  than  one  thousand  dollars  nor  more  than  five 

thousand  dollars,  to  be  recovered  by  the  Attorney -General 
of  the  United  States,  in  the  name  and  for  the  use  and 
benefit  of  the  United  States;  and  it  shall  be  the  duty  of 
the  Interstate  Commerce  Commission  to  inform  the  Attor- 
ney-Genei'al  of  all  such  cases  of  neglect  or  refusal,  whose 
duty  it  shall  l)e  to  proceed  at  once  to  judicially  enforce 
the  forfeitures  hereinbefore  provided. 
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Sec.  7.  That  nothing  in  this  act  shall  be  construed  to  g^^'V'  a?S" 
affect  or  impair  the  right  of  Congress,  at  any  time  here-*™®°^'°'"'P«*^- 
after,  to  alter,  amend,  or  repeal  the  said  acts  hereinbefore 
mentioned;  and  this  act  shall  be  subject  to  alteration, 
amendment,  or  repeal  as,  in  the  opinion  of  Congress,  jus- 
tice or  the  public  welfare  may  require;  and  nothing  herein 
contained  shall  be  held  to  deny,  exclude,  or  impair  any 
right  or  remedy  in  the  premises  now  existing  in  the  United 
States,  or  any  authority  that  the  Postmaster-General  now 
has  under  title  sixty -five  of  the  Revised  Statutes  to  fix^^E<juUy^ri|hte 
rates,  or,  of  the  Government,  to  purchase  lines  as  pro- ™«nt  prweryed, 
vided  under  said  title,  or  to  have  its  messages  given 
precedence  in  transmission. 

Public,  No.  237,  approved,  August  7,  1888,  first  session 
Fiftieth  Congress. 


An  act  requiring  common  carriers  engaged  in  interstate  commerce 
to  make  full  reports  of  all  a<^cidents  to  the  Interstate  Commerce 
Commission. 

JSe  it  enacted  hy  the  Senate  a/nd  House  of  RepresenUvtvoee 
of  tfis  United  States  of  America  in  Congress  assembled^  It 
shall  be  the  duty  of  the  genei'al  manager,  superintendent, 
or  other  proper  officer  of  every  common  carrier  engaged 
in  interstate  commerce  by  railroad  to  make  to  the  Inter- 
state Commerce  Commission,  at  its  office  in  Washington, 
District  of  Columbia,  a  monthly  report,  under  oath,  of  all  port? S^refiwa^ 
collisions  of  trains  or  where  any  train  or  part  of  a  train  accidente. 
accidentally  leaves  the  track,  and  of  all  accidents  which 
may  occur  to  its  passengers  or  employees  while  in  the 
service  of  such  common  ciirrier  and  actually  on  dut}', 
which  report  shall  state  the  nature  and  causes  thereof, 
and  the  circumstances  connected  therewith. 

Sec.  2.  That  any  common  carrier  failing  to  make  such  jj^^J^^^J*  J^ 
report  within  thirty  days  after  the  end  of  any  month  shall  JayV^after^enS 
be  deemed  guilty  of  a  misdemeanor  and,  upon  conviction  ^todemSSwp*  * 
thereof  by  a  court  of  competent  jurisdiction,  shall  be  pun-    penalty 
ished  bv  a  fine  of  not  more  than  one  hundred  dollars  for 
each  and  every  offense  and  for  every  day  during  which  it 
shall  fail  to  make  such  report  after  the  time  herein  speci- 
fied for  making  the  same.  • 

Sec.  3.  That  neither  said  report  nor  any  part  theref  ^^^^p^j^^* ^^ 
shall  be  admitted  as  evidence  or  used  for  any  purpose  5j^^"***** 
against  such  i*ailroad  so  making  such  report  in  any  suit  or 
action  for  damages  growing  out  of  any  matter  mentioned 
in  said  report. 
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Form  of  report.  Sec.  4.  That  thl^  Interstate  Commerce  Commisdion  is 
authorized  to  prescribe  for  such  common  carriers  a  method 
and  form  for  making  the  reports  in  the  foregoing  section 
provided. 

Public,  No.  171,  approved,  March  3, 1901,  second  session 
Fifty-sixth  Congress. 


An  act  to  protect  trade  and  commerce  against  unlawful  restraints 

and  mono{)olie8. 

<  Be  it  etmcted  hy  the  Senate  and  House  of  Representatwes 
of  the  United  States  of  America  in  Congress  assembled^ 
oontnu!tB,oom-     SECTION  1.  Everv  contract,  combination  in  the  form  of 

blnadonfl  inform  ^  ^ 

of  tnut  or  other-  trustor  otherwise.or  conspiracv  ,in  restraint  of  trade  or  com- 

wiM,  or  coDBpir-  r         ^  f 

acies,  *'*'•- merce  among  the  several  States,  or  with  foreign  nations, 
or  commerce  is  hereby  declared  to  be  illeml.     Every  perscn  who  shall 

among  the  states  "^  ^  •  i_  • 

or  with  foreign  make  any  such  contract  or  engage  in  any  such  combina- 
Penalty.     '   tion  or  Conspiracy,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by 
fine  not  exceeding  five  thousand  dollars,  or  by  imprison- 
ment not  exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  court. 
ing^^'monOTo'     ^^^*  ^'  ^^cry  person  who  shall  monopolize,  or  attempt 
miBdemeu^.  **'^  monopolize,  or  combine  or  conspire  with  any  other  per- 
son or  persons,  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  States,  or  with  foreign  na- 
tions, shall  be  deemed  guilty  of.  a  misdemeanor,  and,,  on 
Penalty.         conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of 
the  court. 
oontracte,com-     Sec.  8.  Every  contract,  combination  in  form  of  trustor 

bination8inform  .  . 

of  tnwtor  other- otherwise,  or  conspiracy,  m  restraint  of  trade  or  commerce 

wise,  or  consplr-  '  f         j  -> 

acies,  In  re  in  any  Territory  of  the  United  States  or  of  the  District  of 

straint  of  trade  "^  '^ 

or  commerce  in  Columbia,  or  in  restraint  of  trade  or  commerce  between 

or  between  Ter-  ,    rw^        .  11  1  r«« 

ritoriea   OT  be- any  such  Territory  and  another,  or  between  any  suchTer- 

tween  District  ot      "^  •^  _  "^ 

coiranbia  andrftory  or  Territories  and  any  State  or  States  or  the  Dis- 

Territorles  or  be-  "^ 

tween Territories  trict  of  Columbia,  or  with  foreign  nations,  or  between  the 

or     District     of^.       ,  ->-.,,.  ^  %  ri  «. 

Columbia   andDistnct  of  Columbia  and  any  State  or  States  or  foreien 

states  or  foreign         ,  .      ,         ,         -i      ,         1     .n         ■        t^  V 

nations  luegai.    nations,  IS  hereby  declared  illegal.     Every  person  who 

shall  make*lBtny  such  contract  or  engage  in  any  such  com- 
bination or  conspiracy  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by 
Penalty.         g,^^  ^^^  exceeding  five  thousand  dollars,  or  by  imprison* 
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ment  not  exceeding  one  year,  or  by  both  said  punishments, 
in  the  discretion  of  the  court. 
Sec.  4.  The  several  circuit  courts  of  the  United  States   courts  may 

prevent  ana  re- 
are  hereby  invested  with  jurisdiction  to  prevent  and  restrain  «^»*n  vioiationB. 

violations  of  this  act;  and  it  shall  be  the  duty  of  the  sev- 
eral district  attorneys  of   the  United   States,  in  their   smts  brought 
respective  districts,  under  the  direction  of  the  Attorney- district  attor- 

y-,1..  1*.  *  1  neys    under  dl- 

General,  to  institute  proceedings  in  equity  to  prevent  andrection  of  Atior- 

restrain  such  violations.     Such  proceedings  may  be  by  way 

of  petition  setting  forth  the  case  and  praying  that  such 

violation  shall  be  enjoined  or  otherwise  prohibited.     When 

the  parties  complained  of  shall  have  been  duly  notified  of 

such  petition  the  court  shall  proceed,  as  soon  as  may  be, 

to  the  hearing  and  determination  of  the  case;  and  pending 

such  petition  and  before  final  decree  the  court  may  at  any   Tenipomry  re- 

*  -  *'  •'  straining  orders. 

time  make  such  temporary  restraining  order  or  prohibition 
as  shall  be  deemed  just  in  the  premises. 

Sec.  6.  Whenever  it  shall  appear  to  the  court  before  ^^^*^ona^ 
which  any  proceeding  under  section  four  of  this  act  may  summoned, 
be  pending  that  the  ends  of  justice  require  that  other 
parties  should  be  brought  before  the  court,  the  court  may 
cause  them  to  be  summoned,  whether  they  reside  in  the 
district  in  which  the  court  is  held  or  not;  and  subpoenas  to   service  of  sub. 
that  end  may  be  served  in  any  district  by  the  marshal  ^*"°**' 
thereof. 

Sfio.  6,  Any  property  owned  under  any  conti-act  or  by  cof^^^Soationol 
any  combination,  or  pursuant  to  any  conspiracy  (and  heingp^^^e^^^y^^ 
the  subject  thereof)  mentioned  in  section  one  of  this  act,  portation. 
and  being  in  the  course  of  transportation  from  one  State 
to  another,  or  to  a  foreign  country,  shall  be  forfeited  to 
the  United  States,  and  may  be  seized  and  condemned  by 
like  proceedings  as  those  provided  by  law  for  the  for- 
feiture, seizure,  and  condemnation  of  property  imported 
into  the  United  States  contrary  to  law. 

Sec.  7.  Any  person  who  shall  be  injured  in  his  business.  Persons  in- 

y  Jured    may    re- 

or  property  by  anv  other  person  or  corporation  by  reason  cover  threefold 

y  ,  ,"  ,,  .    damages  and  at- 

of  anything  forbidden  or  declared  to  be  unlawful  by  this  tomeys  fee. 
act,  may  sue  therefor  in  any  circuit  court  of  the  United 
States  in  the  district  in  which  the  defendant  resides  or  is 
found,  without  respect  to  the  amount  in  controversy,  and 
shall  recover  threefold  the  damages  by  him  sustained,  and 
the  costs  of  suit,  including  a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  "person,"  or  "persons,"  wherever    "Person"    or 

•  "newons"     de- 

used  in  this  act  shall  be  deemed  to  include  corporations  fin^. 
and  associations  existing  under  or  authorized  by  the  laws 
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of  either  the  United  States,  the  laws  of  any  of  the  Terri- 
tories, the  laws  of  any  State,  or  the  laws  of  any  foreign 
country. 

Public,  No.  190,  approved  July  2,  1800,  first  session 
Fifty-first  Congress. 

[Bxtrftci  from  the  Wilaon  Tariff  Act,  aeoond  aenion  Flfty-thinl  GonsresL] 

Truiti,  ete..  in     Sfic.  73.    That  cvcry  combination,  i-onspiracy,  trust, 

mtralnt  of  iin-  ,  *    \         tjij^^ 

port  trade  de-  agreement,  or  contract  is  hereby  declared  to  be  contrary 
to  public  policy,  illegal,  and  void,  when  the  same  is  made 
by  or  between  two  or  more  persons  or  corporations  either 
of  whom  is  engaged  in  importing  any  article  from  any 
foreign  country  into  the  United  States,  and  when  such 
combination,  conspiracy,  trust,  agreement,  or  conti'act  is 
intended  to  operate  in  restraint  of  lawful  trade,  or  free 
competition  in  lawful  trade  or  commerce,  or  to  increase 
the  market  price  in  any  part  of  the  United  States  of  any 
article  or  articles  imported  or  intended  to  be  imported 
into  the  United  States,  or  of  any  manufacture  into  which 

Penalty.  such  imported  article  enters  or  is  intended  to  enter.  Every 
person  who  is  or  shall  hereafter  be  engaged  in  the  impor- 
tation of  goods  or  any  commodity  from  any  foreign 
country  in  violation  of  this  section  of  this  Act,  or  who 
shall  combine  or  conspire  with  another  to  violate  the  same, 
is  guilty  of  a  misdemeanor,  and,  on  conviction  thereof  in 
any  court  of  the  United  States,  such  person  shall  be  fined 
in  a  sum  not  less  than  one  hundred  dollars  and  not  exceed- 
ing five  thousand  dollars,  and  shall  be  further  punished 
by  imprisonment,  in  the  discretion  of  the  court,  for  a 
term  not  less  than  three  months  nor  exceeding  twelve 
months. 

jariadicUon  of     Sec.  74.  That  the  scvcral  circuit  courts  of  the  United 
c  re     CO  States  are  hereby  invested  with  jurisdiction  to  prevent 

and  restrain  violations  of  section  seventy-three  of  this 
Act;  and  it  shall  be  the  duty  of  the  several  district  attor- 
neys of  the  United  States,  in  their  respective  districts, 
under  the  direction  of  the  Attorney-General,  to  institute 
proceedings  in  equity  to  prevent  and  restrain  such  viola- 

ProoeedingB.  tions.  Such  proceedings  may  be  by  wB.y  of  petitions  set- 
ting forth  the  case  and  praying  that  such  violations  shall 
be  enjoined  or  otherwise  prohibited.  When  the  parties 
complained  of  shall  have  been  duly  notified  of  such  peti- 
tion the  court  shall  proceed,  as  soon  as  may  be,  to  the 
hearing  and  determination  of  the  case;  and  pending  such 
petition  and  before  final  decree,  the  court  may  at  any  time 
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make  such  temporary  restraining  order  or  prohibition  as 
shall  be  deemed  just  in  the  premises. 

Sec.  75.  That  whenever  it  shall  appear  to  the  court  addiSSa'^Uf. 
before  which  any  proceeding  under  the  seventy-fourth  *^®"- 
section  of  this  Act  may  be  pending,  that  the  ends  of  justice 
require  that  other  parties  should  be  brought  before  the 
court,  the  court  may  cause  them  to  be  sunmioned,  whether 
they  reside  in  the  district  in  which  the  court  is  held  or  not; 
and  subpoenas  to  that  end  may  be  served  in  any  district 
by  the  marshal  thereof. 

Sec.  76.  That  any  prox)erty  owned  under  any  contract  ^^^o'^^t^.e^c-. 
or  by  any  combination,  or  pursuant  to  any  conspiracy '«cted  by  tnwt 
(and  being  the  subject  thereof)  mentioned  in  section 
seventy -three  of  this  Act,  and  being  in  the  course  of  trans- 
portation from  one  State  to  another,  or  to  or  from  a 
Territory,  or  the  District  of  Columbia,  shall  be  forfeited 
to  the  United  States,  and  may  be  seized  and  condemned  by 
like  proceedings  as  those  provided  by  law  for  the  forfeiture, 
seizure,  and  condemnation  of  property  imported  into  the 
United  States  contrary  to  law. 

Sec.  77.  That  any  person  who  shall  be  injured  in  his  s^te  by  parties 
business  or  property  by  any  other  person  or  corporation 
by  reason  of  anything  forbidden  or  declared  to  be  unlaw- 
ful by  this  Act  may  sue  therefor  in  any  circuit  court  of 
the  United  States  in  the  district  in  which  the  defendant 
resides  or  is  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  threefold  the  damages  by  him  Damages, 
sustained,  and  the  costs  of  suit,  including  a  reasonable 
attorney's  fee. 

[Note  by  the  Department  of  State. — ^The  foregoing  j^^^^'^o.zw^ 
act  having  been  presented  to  the  President  of  the  United  fs'^^Jjf  *^^J5JJS 
States  for  his  approval,  and  not  having  been  returned  by  JSm  oongrwi^" 
him  to  the  house  of  Congress  in  which  it  originated  within 
the  time  prescribed  by  the  Constitution  of  the  United 
States,  has  become  a  law  without  his  approval.]    August 
27,  1894. 


[Extract  from  the  Dingley  tariff  act,  first  session  Fifty-fifth  Congress.] 

*    *    *    And  provided  further^  That  nothing  in  this   Trusts,  etc.,  in 
Act  shall  be  construed  to  repeal  or  in  any  manner  affect  port  trade  void, 
the  sections  numbered  seventy- three,  seventy-four,  sev- 
enty-five, seventy-six,  and  seventy-seven  of  an  Act  en- 
titled '*An  Act  to  reduce  taxation,  to  provide  revenue  for 
the  Government,  and  for  other  purposes,"  which  became 
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a  law  on  the  (twenty -eighth)  ^  day  of  August,  eighteen 
hundred  and  ninety-four. 

Public,  No.  11,  approved,  July  24,  1897,  first  session 
Fifty-fifth  Congress. 

An  act  to  expedite  the  hearing  and  determination  of  suits  in  equity 
pending  or  hereafter  brought  under  the  act  of  July  second,  eight- 
een hundred  and  ninety,  entitled  ''An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,''  ''An  act  to 
regulate  commerce,"  approved  February  fourth,'  eighteen  hundred 
and  eighty-seven,  or  any  other  acts  having  a  like  purpose  that  may 
be  hereafter  enacted. 

Expedition  of     Be  it  enocted  by  the  Senate  and  Hovse  of  Representatives 

***^'  of  the  United  States  of  America  in  Congress  assembled^  That 

in  any  suit  in  equity  pending  or  hereafter  brought  in  any 
circuit  court  of  the  United  States  under  the  Act  entitled 
^^An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  approved  July  second,  eighteen 
hundred  and  ninety,  "An  Act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  or  any  other  Acts  having  a  like  purpose  that  here- 
after may  be  enacted,  wherein  the  United  States  is  com- 
plainant, the  Attorney-General  may  file  with  the  clerk  of 
such  court  a  certificate  that,  in  his  opinion,  the  case  is 
of  general  public  importance,  a  copy  of  which  shall  be 
Hearing  before  immediately  furnished  by  such  clerk  to  each  of  the  circuit 

three  judges,  judges  of  the  circuit  in  which  the  case  is  pending.  There- 
upon such  case  shall  be  given  precedence  over  others  and 
in  every  way  expedited,  and  be  assigned  for  hearing  at 
the  earliest  practicable  day,  before  not  less  than  three  of 
the  circuit  judges  of  said  circuit,  if  there  be  three  or  more; 
and  if  there  be  not  more  than  two  circuit  judges,  then 
Review  by  sii-  bcf  orc  them  and  such  district  judge  as  they  may  select 

oJr^cate!^  ^"  I"  ^^  cvcnt  the  judges  sitting  in  such  case  shall  be  divided 

in  opinion,  the  case  shall  be  certified  to  the  Supreme  Court 
for  review  in  like  manner  as  if  taken  there  by  appeal  as 
hereinafter  provided. 
Appeal  to  su-     Sec.  2.  That  in  every  suit  in  equity  pending  or  hereafter 

preme  urt  i^rought  in  any  circuit  court  of  the  United  States  under 
any  of  said  Acts,  wherein  the  United  States  is  complain- 
ant, including  cases  submitted  but  not  yet  decided,  an 
apx>eal  from  the  final  decree  of  the  circuit  court  will  lie 
only  to  the  Supreme  Court  and  must  be  taken  within  sixty 
days  from  the  entry  thereof:  Provided^  That  in  any  case 
where  an  appeal  may  have  been  taken  from  the  final  decree 

<^  The  above  date  is  incorrect.    It  should  read  August  27,  1894*    ^ 
Supp.  Bev.  Stat.,  volume  2,  pages  333,334. 
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of  a  circuit  court  to  the  circuit  court  of  appeals  before  this 
Act  takes  effect,  the  case  shall  proceed  to  a  ?nal  decree 
therein,  and  an  appeal  may  be  taken  from  such  decree  to   ^^^^^^^ 
the  Supreme  Court  in  the  manner  now  provided  by  law. 

Public,  No.  82,  approved,  February  11,  1903,  second 
session  Fifty-seventh  Congress. 


[Extract  from  Deportment  of  Commerce  and  Labor  act,  second  sesBion  Fifty- 
seventh  Congress.] 

Sec.  6.  That  there  shall  be  in  the  Department  of  Com-'pJ^Jg^  o*  cor- 
merce  and  Labor  a  bureau  to  be  called  the  Bureau  of  Cor- 
porations, and  a  Commissioner  of  Corporations,  who  shall  of  aSpowWons/ 
be  the  head  of  said  bureau,  to  be  appointed  by  the  Presi- 
dent, who  shall  receive  a  salary  of  five  thousand  dollars 
per  annum.     There  shall  also  be  in  said  bureau  a  deputy    geputy   com- 

*  ,     ,  ,  JT      •/  misBioner. 

commissioner,  who  shall  receive  a  salary  of  three  thousand 
five  hundred  dollars  per  annum,  and  who  shall^  in  the 
absence  of  the  Commissioner,  act  as  and  perform  the 
duties  of  the  Commissioner  of  Corporations,  and  who  shall 
perform  such  other  duties  as  may  be  assigned  to  him  by 
the  Secretary  of  Commerce  and  Labor  or  by  the  said 
Commissioner.  There  shall  also  be  in  the  said  bureau  a 
chief  clerk  and  such  special  agents,  clerks,  and  other  Employees. 
employees  as  may  be  authorized  by  law. 

The  said  Commissioner  shall  have  power  and  authority  to^in^Siugafe 
to  make,  under  the  direction  and  control  of  the  Secretary  ji>tot^rtock*aSn- 
of  Commerce  and  Labor,  diligent  investigation  into  theSf^uoD^ex^pt 
organization,  conduct,  and  management  of  the  business  of  rie^Tnd'ga^er 
any  corporation,  joint  stock  company,  or  corporate  combi- d^5a?5**enabie 
nation  engaged  in  the  commerce  among  the  several  States  mSk^eco*m^ 
and  with  foreign  nations,  excepting  common  carriers  sub-  Smgras!^"'  ^ 
ject  to  "An  act  to  regulate  Commerce,"  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  and  to  gather 
such  information  and  data  as  will  enable  the  President  of 
the  United  States  to  make  recommendations  to  Congress 
for  legislation  for  the  regulation  of  such  commerce,  and  to 
report  such  data  to  the  President  from  time  to  time  as  he 
shall  require;  and  the  information  so  obtained  or  as  much 
thereof  as  the  President  may  direct  shall  be  made  public. 

In  order  to  accomplish  the  purposes  declared  in  the  fore-  missionerof  cor- 
eoingf  part  of  this  section,  the  said  Commissioner  shall  have  spect  to  corpora- 

1.^1  ,  ,..  j_  .     "ons  and  com- 

and  exercise  the  same  power  and  authority  in  respect  to  wnations  same 
corporations,  joint  stock  companies,  and  combinations  sub-  by  intersute 

•  ^x     xi_  •  •  i_  £  •  A  J         ^r     T   X        Commerce  Com- 

lect  to  the  provisions  hereof,  as  is  conferred  on  the  Inter-  mission  in  re- 

r^  r^  ...  » -I    ic  k  1        spect  of  common 

state  Commerce  Commission  in  said   "Act  to  regulate  carriers,  so  ffcr  as 
commerce"  and  the  amendments  thereto  in  respect  to  com-  *^ 

H.  Doc.  422,  58-3 48 
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mon  carriers  so  far  as  the  same  may  be  applicable,  includ- 
ing the  right  to  subpoena  and  compel  the  attendance  and 
testimony  of  witnesses  and  the  production  of  documentary 
evidence  and  to  administer  oaths.  All  the  requirements, 
tesSfytog**^  wi^  obligations,  liabilities,and  immunities  imposed  or  conferred 
nenes.  ^y  g^j^  ''Act  to  regulate  commerce"  and  by  **An  Act  in 

relation  to  testimony  before  the  Interstate  Commerce  Com- 
mission," and  so  forth,  approved  February  eleventh,  eight- 
een hundred  and  ninety-three,  supplemental  to  said  "Act 
to  regulate  commerce,"  shall  also  apply  to  all  persons  who 
may  be  subpcenaed  to  testify  as  witnesses  or  to  produce 
documentary  evidence  in  pursuance  of  the  authority  con- 
ferred by  this  section. 
an^^Dubiication  I*  ^hall  also  be  the  province  and  duty  of  said  bureau, 
of  information,  under  the  direction  of  the  Secretary  of  Commerce  and 

Labor,  to  gather,  compile,  publish,  and  supply  useful  in- 
formation concerning  corporations  doing  business  within 
the  limits  of  the  United  States  as  shall  engage  in  inter- 
state commerce  or  in  commerce  between  the  United  States 
and  any  foreign  country,  including  corporations  engaged 
in  insurance,  and  to  attend  to  such  other  duties  as  may  be 
hereafter  provided  by  law. 

Public,  No.  87,  approved  February  14,  1903,  second 
session  Fifty-seventh  Congress. 


An  act  to  further  regulate  commerce  with  foreign  nations  and  among 

the  States. 

Be  it  enacted  hy  the  Senate  and  Ifovse  of  Mepreaentatives 

of  the  United  States  of  America  in  Congress  asseirM^^ 

raSonaswSPas'^^**'  anything  done  or  omitted  to  be  done  by  a  corpora- 

Habu  to'co^nric-^^^"  commou  carrier,  subject  to  the  Act  to  regulate  com- 

^^hri?J  "^^^^  merce  and  the  Acts  amendatory  thereof  which,  if  done  or 

meanor.  •'  ' 

omitted  to  be  done  by  any  director  or  officer  thereof,  or 
any  receiver,  trustee,  lessee,  agent,  or  person  acting  for 
or  employed  by  such  corporation,  would  constitute  a  mis- 
demeanor under  said  Acts  or  under  this  Act  shall  also  be 
Penalty.         held  to  be  a  misdemeanor  committed  by  such  corporation, 
and  upon  conviction  thereof  it  shall  be  subject  to  like 
penalties  as  are  prescribed  in  said  Acts  or  by  this  Act  with 
reference  to  such  persons  except  as  such  penalties  are 
Failure  of  cai^  herein  changed.    The  willful  failure  upon  the  part  of  any 
rateM  or  obflerre  carrier  subjcct  to  Said  Acts  to  file  and  publish  the  tariffs 
meanor.  or  rates  and  charges  as  required  by  said  Acts  or  strictly 

to  observe  such  tariffs  until  changed  according  to  law, 
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shall  be  a  misdemeanor,  and  upon  conviction  thereof  the 

corporation  offending  shall  be  subject  to  a  fine  of  not  less    Penalty. 

than  one  thousand  dollars  nor  more  than  twenty  thousand 

dollars  for  each  offense;  and  it  shall  be  unlawful  for  any 

p)er8on,  persons,  or  corporation  to  offer,  grant,  or  give  or  to^iff^™^*  nt 

to  solicit,  accept,  or  receive  any  rebate,  concession,  or  di8-gj^e»  Sr*^we 

crimination  in  respect  of  the  transportation  of  any  prop-  JStiJSSi*  n^ 

erty  in  interstate  or  foreign  commerce  by  any  common  jj^^Jer^oi^^ 

carrier  subject  to  said  Act  to  regulate  commerce  and  the  nation. 

Acts  amendatory  thereto  whereby  any  such  property  shall 

by  any  device  whatever  be  transported  at  a  less  rate  than 

that  named  in  the  tariffs  published  and  filed  by  such 

carrier,  as  is  required  by  said  Act  to  regulate  commerce 

and  the  Acts  amendatory  thereto,  or  whereby  any  other 

advantage  is  given  or  discrimmation  is  practiced.     Every    ^^^^^r- 

peraon  or  corporation  who  shall  offer,  grant,  or  give  or 

solicit,  accept  or  receive  any  such  rebates,  concession,  or 

discrimination  shall  be  deemed  guilty  of  a  misdemeanor, 

and  on  conviction  thereof  shall  be  punished  by  a  fine  of 

not  less  than  one  thousand  dollars  nor  more  than  twenty 

thousand  dollars.     In  all  convictions  occurring  after  the    ^™Kf*^5?* 

^  penalty    aooi- 

passage  of  this  Act  for  offenses  under  said  Acts  to  regu-  ^^• 
late  commerce,  whether  committed  before  or  after  the 
passage  of  this  Act,  or  for  offenses  under  this  section,  no 
penalty  shall  be  imposed  on  the  convicted  party  other  than 
the  fine  prescribed  by  law,  imprisonment  wherever  now 
prescribed  as  part  of  the  penalty  being  hereby  abolished. 
Every  violation  of  this  section  shall  be  prosecuted  in  any  t^JJ*"!^  ^^^h 
court  of  the  United  States  having  jurisdiction  of  crimes  SJJJ^^gjy   ^ 
within  the  district  in  which  such  violation  was  committed 
or  through  which  the  tmnsportation  may  have  been  con- 
ducted; and  whenever  the  offense  is  begun  in  one  juris- 
diction and  completed  in  another  it  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  in  either 
jurisdiction  in  the  same  manner  as  if  the  offense  had  been 
actually  and  wholly  committed  therein. 

In  construing  and  enforcing  the  provisions  of  this  sec-  or^Mcnt  t?^ 
tion  the  act,  omission,  or  failure  of  any  officer,  agent,  orJf^SinlCT?^  **^* 
other  person  acting  for  or  employed  by  any  common  car- 
rier acting  within  the  scope  of  his  employment  shall  in 
every  case  be  also  deemed  to  be  the  act,  omission,  or  fail- 
ure of  such  carrier  as  well  as  that  of  the  person.     When- 
ever any  carrier  files  with  the  Interstate  Commerce  Com-  pa?5dpated*  ?n 
mission  or  publishes  a  particular  rate  under  the  provisions  2^  ^SJSt  mch 
of  the  Act  to  regulate  commerce  or  Acts  amendatory  ^^J^^J^^™" 
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thereto,  or  participates  in  any  rates  so  filed  or  published, 
that  rate  as  against  such  carrier,  its  officers,  or  agents  in 
any  prosecution  begun  under  this  Act  shall  be  conclusively 
deemed  to  be  the  legal  rate,  and  any  departure  from  such 
rate,  or  any  offer  to  depart  therefrom,  shall  be  deemed  to 
be  an  offense  under  this  section  of  this  Act. 
eaSTiQ*  matter     Sec.  2.  That  in  any  proceeding  for  the  enforcement  of 
tefore^^vtate^'^^  pi^o^isioQS  ^^  the  statiitcs  relating  to  interstate  com- 
nSSton"or^"- nierc#,  whether  such  proceedings  be  instituted  before  the 
be'mSe'pJSSI"^^®^^  Commerce  Commission  or  be  begun  originally 
JS,t  to^i^^^in  any  circuit  court  of  the  United  States,  it  shall  be  lawful 
decreea.  ^^  include  as  parties,  in  addition  to  the  carrier,  all  persons 

interested  in  or  affected  by  the  rate,  regulation,  or  prac- 
tice under  consideration,  and  inquiries,  investigations, 
orders,  and  decrees  may  he  made  with  reference  to  and 
against  such  additional  parties  in  the  same  manner,  to  the 
same  extent,  and  subject  to  the  same  provisions  as  are  or 
shall  be  authorized  by  law  with  respect  to  carriers. 
eiJSnOTJSuiiin  ^^^'  '^'  '^^^^  whenever  the  Interstate  Commerce  Com- 
pXirtSf  StS™^^^"  shall  have  reasonable  ground  for  belief  that  any 
natiOT  **prohfb-  ^^™™^'^  Carrier  is  engaged  in  the  carriage  of  passengers 
**^hi8t^carriew^^  freight  traffic  between  given  points  at  less  than  the 
CTteftotSfflc^'' published  rates  on  file,  or  is  committing  any  discrimina- 
tions forbidden  by  law,  a  petition  may  be  presented  alle$>:- 
ing  such  facts  to  the  circuit  court  of  the  United  States 
sitting  in  equity  having  jurisdiction;  and  when  the  act 
complained  of  is  alleged  to  have  been  conunitted  or  as 
being  committed  in  part  in  more  than  one  judicial  district 
or  State,  it  may  be  dealt  with,  inquired  of,  tried,  and  deter- 
mined in  either  such  judicial  district  or  State,  whereupon 
it  shall  be  the  duty  of  the  court  summarily  to  inquire  into 
the  circumstances,  upon  such  notice  and  in  such  manner 
as  the  court  shall  direct  and  without  the  formal  pleadings 
and  proceedings  applicable  to  ordinary  suits  in  equity,  and 
to  make  such  other  persons  or  corporations  parties  thereto 
as  the  court  may  deem  necessary,  and  upon  being  satisfied 
of  the  truth  of  the  allegations  of  said  petition  said  court 
shall  enforce  an  observance  of  the  published  tariffs  or  direct 
and  require  a  discontinuance  of  such  discrimination  by 
proper  orders,  writs,  and  process,  which  said  orders,  writs, 
and  process  may  be  enforceable  as  well  against  the  parties 
interested  in  the  traffic  as  against  the  carrier,  subject  to 
the  right  of  appeal  as  now  provided  by  law.  It  shall  be 
the  duty  of  the  several  district  attorneys  of  the  United 
States,  whenever  the  Attorney-General  shall  direct,  either 
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of  his  owD  motion  or  upon  the  request  of  the  Interstate 
Commerce  Commission,  to  institute  ^nd  prosecute  such   such  piooeed- 
proceedings,  and  the  proceedings  provided  for  by  this  Act  prevent  aotionB 
shall  not  preclude  the  bringing  of  suit  for  the  recovery  ^^nl^^r^er 

-    J  i_  _x      •    •         J  i.i_  X'       action      anthor- 

01  damages  by  any  party  injured,  or  any  other  action  ued  by  act  to  reg- 
provided  by  said  Act  approved  February  fourth,  eighteen  or  ame^a^ 
hundred  and  eighty-seven,  entitled  An  Act  to  regulate  com-    ^'^ ' 
merce  and  the  Acts  amendatory  thereof.     And  in  proceed- 
ings under  this  Act  and  the  Acts  to  regulate  commerce  the   compni§ory 
said  courts  shall  have  the  power  to  compel  the  attendance  SnUmony  of  ^t- 
of  witnesses,  both  upon  the  part  of  the  carrier  and  the  ship-  Su^n^of  bM>kB 
per,  who  shall  be  required  to  answer  on  all  subjects  relat-  "*^  p*p«"- 
ing  directly  or  indirectly  to  the  matter  in  controversy, 
and  to  compel  the  production  of  all  books  and  papers,  both 
of  the  carrier  and  the  shipper,  which  relate  directly  or  indi- 
rectly to  such  tr&nsaction;  the  claim  that  such  testimony 
or  evidence  may  tend  to  criminate  the  person  giving  such   immnnity   to 
evidence  shall  not  excuse  such  person  from  testifying  or ^2?^  ^*'" 
such  corporation  producing  its  books  and  papers,  but  no 
person  shall  be  prosecuted  or  subjected  to  any  penalty  or 
forfeiture  for  or  on  account  of  any  transaction,  matter,  or 
thing  concerning  which  he  may  testify  or  produce  evidence 
documentary  or  otherwise  in  such  proceeding:  Provided^ 
That  the  provisions  of  an  Act  entitled  "An  Act  to  expedite  o#^?]J^u°f9o? 
the  hearing  and  determination  of  suits  in  equity  pending  or  to  appiijn'  cases 

o  ^       J  IT     ^       r%       presented  nnder 

hereafter  brought  under  the  Act  of  July  second,  eighteen  direction  of  At^ 

o  *^  7      o  torney-Oeneral 

hundred  and  ninety,  entitled  'An  Act  to  protect  trade  in  name  of  inter- 

'^  ^  ^.  Htate  Commerce 

and  commerce  against  unlawful  restraints  and  monopolies,'  commission. 
'An  Act  to  regulate  commerce,'  approved  Febniary  fourth, 
eighteen  hundred  and  eighty-seven,  or  any  other  Acts  hav- 
ing a  like  purpose  that  may  be  hereafter  enacted,  approved 
February  eleventh,  nineteen  hundred  and  three,"  shall 
apply  to  any  case  prosecuted  under  the  direction  of  the 
Attorney-General  in  the  name  of  the  Interstate  Commerce 
Commission. 

Sec.  4.  That  all  Acts  and  parts  of  Acts  in  conflict  with^^confl^cUng 
the  provisions  of  this  Act  are  hereby  repealed,  but  such 
repeal  shall  not  affect  causes  how  pending  nor  rights 
which  have  already  accrued,  but  such  causes  shall  be  pros- 
ecuted to  a  conclusion  and  such  rights  enforced  in  a  man- 
ner heretofore  provided  by  law  and  as  modified  by  the 
provisions  of  this  Act. 

Sec.  5.  That  this  Act  shall  take  effect  from  its  passage. 

Public,  No.  103,  approved,  February  19,  1903,  second 
session  Fifty-seventh  Congress. 
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[Extmct  from  legialatiye,  execatiye,  and  judldal  upptaptUMoa  set,  seoood  aearioD 

Flfty-«eyenth  CongreB^] 

^^Aj^Hj>ruuon     That  for  the  enforcement  of  the  provisions  of  the  Act 

foroe^teretote  ^'^^^^^^^  "^°  '^^^  ^  regelate  commerce,"  approved  Feb- 

oonmwoe^ndniary  fourth,  eighteen  hundred  and  eighty -seven,  and  all 

Acts  amendatory  thereof  or  supplemental  thereto,  and  of 
the  Act  entitled  ^^An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  iqpproved 
July  second,  eighteen  hundred  and  ninety,  and  all  Acts 
amendatory  thereof  or  supplemental  thereto,  and  sections 
seventy-three,  seventy-four,  seventy-five,  and  seventy-six 
of  the  Act  entitled  ^'An  Act  to  reduce  taxation,  to  provide 
revenue  for  the  Government,  and  for  other  purposes," 
approved  August  twenty-seventh,  eighteen  hundred  and 
ninety-four,  the  sum  of  five  hundi'ed  thousand  dollars,  to 
be  immediately  available,  is  hereby  appropriated,  out  of 
any  money  in  the  Treasury  not  heretofore  appropriated,  to 
be  expended  under  the  direction  of  the  Attorney-General 
in  the  employment  of  special  counsel  and  agents  of  the 
Department  of  Justice  to  conduct  proceedings,  suits,  and 
prosecutions  under  said  Acts  in  the  courts  of  the  United 
h^omdij  to  States:  Provided^  That  no  person  shall  be  prosecuted  or 

noma.  be  Subjected  to  any  penalty  or  forfeiture  for  or  on  account 

of  any  transaction,  matter,  or  thing  concerning  which  he 
may  testify  or  produce  evidence,  documentary  or  other- 
wise, in  any  proceeding,  suit,  or  prosecution  ^under  said 

cepted^'*'^  ^'^^  Acts:  IMwided  further  ^  That  no  person  so  testifying  shall 

be  exempt  from  prosecution  or  punishment  for  perjury 
committed  in  so  testifying. 

Public,  No.  115,  approved,  February  25,  1903,  second 
session  Fifty -seventh  Congress. 


[Extract  from  general  deficiency  act,  second  seaBion  Fifty-fieventh  Congren.] 

That  under,  and  to  be  paid  from,  the  appropriation  of 
five  hundred  thousand  dollai*s  for  the  enforcement  of  the 
provisions  of  the  Act  entitled  ^'An  Act  to  regulate  com- 
merce,'' approved  February  fourth,  eighteen  hundred  and 
eighty-seven,  and  all  Acts  amendatory  thereof  or  supple- 
mental thereto,  and  other  Acts  mentioned  in  said  appro- 
priation, made  in  the  legislative,  executive,  and  judicial 
appropriation  Act  for  the  fiscal  year  nineteen  hundred  and 
four,  the  President  is  authorized  to  appoint,  by  and  with 
AflsifltuittoAt^the  advice  and  consent  of  the  Senate,  an  assistant  to  the 
Attorney-General  with  compensation  at  the  rate  of  seven 
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thousand  dollars  per  annum  and  an  Assistant  Attorney-  tomeS^^neni*^ 
General  at  a  compensation  at  the  rate  of  five  thousand  dol- 
lars per  annum;  and  the  Attorney- General  is  authorized 
to  appoint  and  employ,  without  reference  to  the  rules  and 
regulations  of  the  civil  service,  two  confidential  clerks  at  otmfldentiai 
a  compensation  at  the  rate  of  one  thousand  six  hundred 
dollars  each  per  annum,  to  be  paid  from  said  appropria- 
tion. Said  assistant  to  the  Attorney-General  and  Assist- 
ant Attorney -General  shall  perform  such  duties  as  may  be 
required  of  them  by  the  Attorney-General. 

Public,  No.  156,  approved,  March  3, 1903,  second  session 
Fifty -seventh  Congress. 


An  act  to  promote  the  security  of  travel  upon  railroads  engaged  in 
interstate  commerce,  and  to  encourage  the  saving  of  life. 

JBe  it  enacted  hy  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assewMed^  That   Broiwe  medaii 

•^  ^  .  u  'of  honor  for  sav- 

the  President  of  the  United  States  be,  and  he  is  hereby,  *"«  "'«  in  raii- 

^  "^    way  aocidenti. 

authorized  to  cause  to  be  prepared  bronze  medals  of 
honor,  with  suitable  emblematic  devices,  which  shall  be 
bestowed  upon  any  persons  who  shall  hereafter,  by  extreme 
daring,  endanger  their  own  lives  in  saving,  or  endeavoring 
to  save,  lives  from  any  wreck,  disaster,  or  grave  accident, 
or  in  preventing  or  endeavoring  to  prevent  such  wreck, 
disaster,  or  grave  accident,  upon  any  railroad  within  the 
United  States  engaged  in  interstate  commerce:  Provided^ 
That  no  award  of  said  medal  shall  be  made  to  any  person 
until  sufficient  evidence  of  his  deserving  shall  have  been 
furnished  and  placed  qsl  file,  under  such  regulations  as 
may  be  prescribed  by  the  President  of  the  United  States. 

Sec.  2.  That  the  President  of  the  United  States  be,  and    DecomUons  to 

^  accompany  med- 

he  is  hereby,  authorized  to  issue  to  any  person  to  whom  a«^- 
medal  of  honor  may  be  awarded  under  the  provisions  of 
this  Acta  rosette  or  knot,  to  be  worn  in  lieu  of  the  medal, 
and  a  ribbon  to  be  worn  with  the  medal;  said  rosette  or 
knot  and  ribbon  to  be  each  of  a  pattern  to  be  prescribed 
by  the  President  of  the  United  States:  Provided^  That 
whenever  a  ribbon  issued  under  the  provisions  of  this  Act 
shall  have  been  lost,  destroyed,  or  rendered  unfit  for  use 
without  fault  or  neglect  on  the  part  of  the  person  to  whom 
it  was  issued,  a  new  ribbon  shall  be  issued  to  such  person 
without  charge  therefor. 


a  tdB  AOt  to  JEtKGtJLATB   COlIlfKBOB. 

▲ppropriA-  gjjQ^  3^  That  the  appropriations  for  the  enforcemeDt  and 
execution  of  the  provisions  of  the  Acts  to  promote  the 
safety  of  employees  and  travelers  upon  railroads  are  hereby 
made  available  for  carrying  out  the  provisions  of  this  Act. 
Public,  No.  98,  approved,  February  23, 1905,  third  ses- 
gion  Fifty -eighth  Congress. 
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